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ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


K. P. SHANKERLINGAM v. THE UNION OF INDIAS ; 

Constitution of India, Arts. 310, 311, 75(2)—Railway Services (Safeguarding of: National 

Security) Rules, 1949, Rule 3—Whether right of action vested in government peruant 

for declaration that he is entitled to hold office in accordance with. service. : pules— 

Justiciable cause whether available to dismissed government servant for. getting 
relief in Court. ted 


The direct result of art. 310 of the Constitution of India is diat no right of. action 
is vested in a dismissed government servant for a declaration thatihe is’ entitled/to 
hold his office in accordance with the service rules applicable to him or that he could 
only be dismissed as provided by the rules and in accordance, with"the procedure 
prescribed thereby. The only exceptions to this principle are the cases ‘wheré:pro~ 
tection is provided in favour of the government servént in: the Constitution. itself. 

The competent authority for making orders of dismissal can be prescribed by-legisr 
lation in the shape of Acts of Parliament or State and Rules made thereunder.. If 
such orders of termination are challenged as being wrongful as against the. Union 
or the State, the Union or the State can base its defence on the provisions of art, at 

R. Venkata Rao v. ‘Secretary of State,’ followed. a EEA ore 

S. Framji v. Union of India, applied. . Ae, SE Mee 
Dwarkachand v. State of Rajasthan; dissented from.'. ‘'- ae ‘ 
Sambandam v. South Indian Railway’, commented upon.’ ie f 

Jagdish v. A. G., State of Bombay’, Parshotam Lal v. The Union of India’, Chandra 
Bhan v. Union of India’, Tara Singh v. Union of India’, T. V. Ravindran v. C. M Patel, 
Superintendent, Ordnance’ Factory, Ambernath’, Mohan Singh Gadasingh 'v:' Dz :C. 
Day”, State of And. Pra. v. Kameswara Rao", P. Balakotaiah v. The Union i Indiat 
and Province of Bombay v. Madhukar Ganpat”, referred to. yi 


` In Novembet 1926, one Shankerlingam (plaintiff) was employed as ‘ait’ àp- 
prentice bý the G.LP. Railway on the terms and conditions contained: in an. 
agreement dated November 22, 1926. In April 1930, the plaintiff “was pro- 
moted to the post of “A?” Grade fitter. In April 1931 his services were. re- 
trenched, but he was again employed as from September 25, 1931.. The, -piqin- 
tiff was promoted to the office of a Chargeman in 1940 and continued to hold 
that post till the impugned order of termination of his services.’ The: plain- 
tiff’s employment till the date of this order was on the same terms and condi- 
tions as recorded in the agreement dated November 99, (1926. te ees 
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By an order dated July 1, 1941, made by the Government of Bombay under 
the provisions of the Defence of India Rules, the plaintiff was detained. The 
plaintiff was, however, released from detention on July 25, 1942. As from ° 
the date of his release the plaintiff continued to serve the Railway as Charge- 
man and was paid all his salaries for the period during which he was de- 
tained. By an order made by the Commissioner of Police, Bombay, on April 
2, 1948, under the provisions of the Bombay Public Security Measures Act, 
the plaintiff was once again detained. That order of detention was challenged 

ein this Court and before the hearing of the petition the order of detention was 
eancelled on March 17, 1949. 

By an order of externment passed under the Bombay Public Security Mea- 
sures Act, on March 17, 1949, the plaintiff was externed out of the Province 
of Bombay. That order was challenged in Petition No. 811 of 1950 and was 
cancelled on September 1, 1950. The plaintiff reported to the Works Manager 
of the Railway for attending duty on September 1, 1950. He was, however, in- 
formed that he should treat himself as under suspension and was not allowed 
to join the duty. The plaintiff protested against this action by Petition No. 
82 of 1951 filed in this Court challenging his alleged suspension and demanded , 
the cancellation of his suspension. The defendants by their order dated June 
22, 1951, cancelled the suspension of the plaintiff from service. 

The plaintiff was, however, on June 22, 1951, served with a notice under the 
Railway Services (Safeguarding of National Security) Rules, 1949 (herein- 
after referred to as ‘‘Security Rules’’) informing the plaintiff that his servi- 
ces were liable to be terminated under rule 3 of the Security Rules and re- 
quiring the plaintiff to go on leave admissible and also to submit his repre- 
sentation for showing as to why his services should not be terminated. The 
plaintiff was under the provisions of the Rules forced to go on leave admissible 
and was not allowed to join duty after June 22, 1951. The plaintiff protested 
against the leave forced on him and made his representation showing cause 
against the action proposed to be taken. In the end of July 1951, the plaintiff 
was given a hearing before the Committee of Advisers. The plaintiff was again 
served with a second show cause notice dated January 23, 1953. The plaintiff 
was thereby informed that it was provisionally decided that his services should 
be terminated after giving one month’s pay in lieu of notice. The plaintiff 
was called upon to show cause why such action should not be taken. The 
plaintiff made his second representation against the action proposed to be taken 
and was'ultimately on August 15, 1953, served with the impugned order of 
termination of service dated August 12, 1953. The plaintiff served a notice 
dated January 27, 1954, under s. 80 of the Code of Civil Procedure and ulti- 
mately filed the present suit on March 31, 1954, challenging the validity of 
his quspension from service between April 2, 1948 and June 22, 1951, and the 
validity of the order dated August 12, 1953. The plaintiff also claimed a de- 
elaration that he continued in service and arrears of salary on that footing. 


=) 8. R. Chari, with D. Latifi and K. K. Sanghavi, for the plaintiff. 
Baptista with P. P. Khambatta, for the defendants. 


sau 14, 1959, 


K K. Desar J: After I had delivered judgment in this case (on June 24 
and 25, 1959) im the case of Balkrishna Bapuji Karkhanis v. State of Bombay 
(Suit: No. 276 of 1954) Mr. R. L. Dalal on behalf of the State contended that 
by'reasòn of the provisions of art. 310 of the Constitution, the plaintiff in that 
case was not entitled to maintain his action for a declaration that the order 
of termination . of his services was wrongful and that he was continuing in 
service in spite of that order. Mr. Dalal relied upon the decision of this Court 
in Jagdish v.'A.@., State of Bombay’, in support of that contention. That 
suit was after considerable arguments settled in Court. This contention ap- 
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peared to me to be a contention which ought to have been- argued and consi- 
.dered in this case. The parties had asked for adjournment of this suit for 
ascertaining the amount which would be payable by the defendants to the 
plaintiff in accordance with the judgment. The matter accordingly was not 
finally disposed of. 

On this suit coming up for hearing on July 13, 1959, Mr. Baptista raised 
the contention that the plaintiff’s suit was not maintainable. He based this 
contention on the provisions in art. 310 of the Constitution. He in that con- 
nection applied for an amendment of the written-statement in terms of the draft ° 
which is now on the record of this suit. The contention was a contention of 
law and in my view covered by issues Nos. 11 and 13 in this suit. I ac- 
cordingly held that amendment to be unnecessary and refused the application 
made for amendment, The defendants’ counsel were aware that this conten- 
tion would be made and were prepared to meet the same. 

Mr. Baptista has drawn my attention to the provisions of arts. 309 to 313 
of the Constitution. His contention is that the tenure of employment of a 
Government servant is only during the pleasure of the President and/or the 
- Governor and that in respect of his dismissal from service he can have no 
justiciable cause of action unless there is express provision in the Constitution 
under which he is entitled to protection. To appreciate this contention it is 
necessary to refer to the provisions in arts. 310 and 311 of the Constitution. 
Relevant parts of arts. 310 and 311 provide as follows: — 

“310. (1) Except as expressly provided by this Constitution, every person who is a 
member of a...civil service...or any civil post under the Union, holds office during the 
pleasure of the President,.... 

(2)... 

311. (1) No person who is a member of a civil service of the Union or an all-India 
service or a civil service of a State or holds a civil post under the Union or a State 
ghall be dismissed or removed by an authority subordinate to that by which he was 
appointed. 

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the action 
proposed to be taken in regard to him: 

Provided that this clause shall not apply— 

(a) 

(b) ... 

(c) where the President or Governor, as the case may be, is satisfied that in the 
interest of the security of the State it is not expedient to give to that person such an 
opportunity.” 

It is now well-settled that the phrase ‘‘except as expressly provided by this 
Constitution’ with which art. 310 begins does not include or refer to rules or 
regulations which are continued in force under art. 313 of the Constitution. 
Whatever be the authority of the Rules or Regulations, they could not be equat- 
ed with ‘‘the express provisions of the Constitution’’. ; 

A question similar to the question that is now raised by Mr. Baptista was 
before the Court in the case of Jagdish. The services of the petitioner in that 
case were terminated by an order made by the President of India and one of 
the contentions raised on behalf of the petitioner was ‘‘that art. 310 of the 
Constitution did not permit the President of India to exercise his pleasure so 
as to commit breach of any law of the land and thus single out the petitioner 
in contravention of the provisions of the Rules, and in so acting and passing 
the impugned order the action of the President offended art. 14 of the Con- 
stitution.” It was also contended that ‘‘if Rule 52 of the Civil:Service Rules 
gives power to the President’? of depriving the petitioner of a right of appeal 
as provided in the Rules then that rule itself was void being in contravention 
of art. 14 of the Constitution. In connection with the arguments made on 
behalf of the petitioner the provision and effect of the art. 310 came to be 
considered and it was held that the rules or regulations continue in force so 
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far as they are consistent with the provit.sns of the Constitution and that the 
rules cannot be classed ‘‘as being the express provision in the Constitution’’ 
simply because they have been continued in force by virtue of art. 313 of the 
Constitution. Relying on these observations and also on the observations of 
the Privy Council in the case of R. Venkata Rao v. Secretary of State,” 
Mr. Baptista contended that I should hold that the plaintiff could have no 
cause of action to maintain this suit. 

The contention of the plaintiff-appellant before the Privy Council in the 
“case of Venkata Rao was based on the provisions of s. 96B of the Government 
of India Act, 1915. The relevant part of s. 96B provided that ‘‘subject to 
the provisions of this Act and of rules made thereunder, every person in the 
civil service of the Crown in India holds office during His Majesty’s pleasure 

..’. The plaintiff who had been summarily dismissed without any inquiry 
having been held in the manner provided in the Service Rules contended that 
the statute (s. 96B) gave him a right enforceable by action to hold the office 
in accordance with the rules and that he could only be dismissed as provided 
by the rules and in accordance with the procedure prescribed thereby. The 
defendant-respondent contended that there was no such actionable right vest- 
ed in the plaintiff-appellant. In that connection their Lordships of the Privy 
Council upheld the decree of dismissal of the plaintiff-appellant’s suit passed 
by the lower Courts. The reasons which led their Lordships to that conclu- 
sion were stated as follows (p. 704) :— 


“Section 96B, in express terms, states that office is held during pleasure. There 

is therefore no need for the implication of this term and no room for its exclusion. The 
argument for a limited and special kind of employment during pleasure but with an 
added contractual term that the rules are to be observed is at once too artificial and too 
far-reaching to commend itself for acceptance.” 
That was the whole of the argument that Mr. Baptista adopted in support of 
his contention before me. There is hardly any difference in the provisions as 
regards tenure of office between s. 96B of the Government of India Act, 1915, 
and art. 310 of the Constitution. It may be emphasised that in art. 310 there 
is no reference to rules as contained in s. 96B. In accordance with the provi- 
sions in art. 310 the plaintiff’s tenure of office was during pleasure. Having 
regard to that fact and the reasoning in the opinion of the Privy Council im 
the case of Venkata Rao it is not permissible to consider the provisions in secu- 
rity rules as added contractual terms or binding provisions as between the 
plaintiff and the defendants. 

Mr. Baptista contended that even if the Security Rules are held to have the 
force of a statute or Parliamentary legislation the same cannot be given effect 
to as against the provisions in the Constitution viz. art. 310. He referred to 
the finding of the Privy Council that ‘‘the aforesaid consideratien had irresis- 
tibly led their Lordships to the conclusion that no such right of action as is 
contended for by the plaintiff-appellant existed’’. He further pointed out 
that the decision of the Privy Council has now been accepted as laying 
down correct law by ‘several decisions of the Supreme Court. 

In this connection the following observations made by the Supreme Court 
in the case of Parshotam Lal Dhingra v. The Union of India,® at pp. 839 and 
Bors are relevant. 

...As under s. 96-B(1) of the 1915 Act and s. 240(1) of the 1935 Act, the persons 
ea therein held office during the pleasure of the Crown, so under Art. 310(1) 
they hold their office during the pleasure of the President or of the Governor, as the cafe 
may be. The opening words of Art. 310(1), namely, ‘Except as expressly provided by 
this Constitution’, reproduce the opening words of s. 240(1) of the 1935 Act, substituting 
the word ‘Constitution’ for the word ‘Act’.” f 
Reference is then made to the exceptions contemplated by the Constitution. 
Then it is further observed that: 
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“Subject to these exceptions our Constitution, by Art. 310(1), has adopted the 
English Common law rule that public servants hold office during the pleasure of the 
President or Governor, as the case may be and has, by Art. $11, imposed two qualifica- 
tions on the exercise of such pleasure. Though the two qualifications are set out in a 
separate article, they quite clearly restrict the operation of the rule embodied in 
Art. 310(1).” 

At page 857 it is observed as follows :— 

“The principle embodied in Art. 310(1) that the Government servants hold office 
during the pleasure of the President or the Governor, as the case may be, is qualifiede 
by the provisions of Art. 311 which give protection to the Government servants. The 
net result is that it is only in those cases where the Government intends to inflict those 
three forms of punishments that the Government servant must be given a reasonable 
opportunity of showing cause against the action proposed to be taken in regard to 
him. It follows, therefore, that if the termination of service is sought to be brought 
about otherwise than by way of punishment, then the Government servant whose service 
is so terminated cannot claim the protection of Art. 311(2) and the decisions cited before 
us and referred to above, in so far as they lay down that principle, must be held to be 
rightly decided.” 

One of the decisions cited was the decision of the Supreme Court in the case of 
8. A. Venkatraman v. The Union of India.3* 

The above observations clearly reiterate the principle laid down by the Privy 
Council that no right of action is vested in a dismissed government servant 
for a declaration that he is entitled to hold his office in accordance with the 
rules or that he could only be dismissed as provided by the rules and in ac- 
cordance with the procedure prescribed thereby. The only exception to this 
principle being the cases where protection is provided in favour of the Govern- 
ment servants in the Constitution itself. 

In this connection reference was made to the decision of S. T. Desai J. in 
‘the case of Chhandra Bhan v. Union of Indiat and of Chagla C.J. in appeal 
in that case. Reference was also made to a judgment given by me in the case 
of Tara Singh v. Union of India®. These matters related to what was alleged 
to be wrongful dismissal of plaintiffs who had been employed in defence ser- 
‘vice. In each of the cases reliance was sought to be placed on rules described 
as Army Instructions and/or departmental rules entitling the plaintiffs to a 
proper prescribed hearing. It was contended that the rules had been violated 
and that accordingly the orders terminating the services should be set aside. 
It was, however, held that the rules did not affect the provisions of art. 310 
of the Constitution regarding the tenure. of office of persons employed in the 
service of the Government of India or State and that the non-observance of the 
rules did not give any cause of action to the plaintiffs in.those matters. What 
is clearly heldein those decisions is that the tenure of office of an employee of 
the Union or State is only during the pleasure of the President and/or 
Governor; and accordingly except as provided in the Constitution there can 
be no justiciable cause available to a dismissed Government employee for get- 
ting. relief in a Court of law. Reference was also made to the decision of the 
Division Bench of this Court in the matter of T. V. Ravindran v. C. M. Patel, 
Superintendent, Ordnance Factory, Ambernath®. The petitioner in that case 
was employed in the Ordnance Factory at Ambernath in May 1949 and his 
services were terminated on March 27, 1956. He was paid one month’s wages 
in lieu of notice. The petitioner challenged the validity of that termination 
on the ground that-he had been retrenched without following the procedure 
prescribed under the Industrial Disputes Act, 1947. It was found as a matter 
of fact that the conditions precedent to the retrenchment of the petitioner as 
laid down in s. 25F of the Act had not been complied with. On behalf of the 
Union, a contention as in this case was raised, viz. that the President of the 
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Union had an over-riding power conferred upon him under art. 310(1) and 
that by reason of that over-riding power it was open to the Union to terminate 
the services of any of its employees without assigning any reason and even 
without giving any notice. The provisions of arts. 309 and 313 were considered 
in that connection. The argument made on behalf of the petitioner that art. 
310 must be read subject to art. 309 was negatived and it was held that the In- 
dustrial Disputes Act was merely an Act of Parliament and could not be held 
to be included in the phrase ‘‘except as expressly provided by this Constitution”? 
in art. 310. It was also held that (p. 10): 

“...even though the Parliament may regulate the conditions of service including 
tenure of office, and even though the Industrial Disputes Act has in fact regulated the 
tenure of office of employees employed in an industry including the employees of Gov- 
ernment, Parliament had no power to pass any law which contravenes the provisions 
of Art. 310...even though the Parliament may legislate with regard to industrial and labour 
disputes and in doing so it may lay down conditions of service of employees and also 
conditions of tenure of office, the law that Parliament can pass must be subject to 
the provisions of Article 310. In other words, no law passed by Parliament can take 
away the overriding power of the President to terminate the service of a civil servant.” 
The further relevant observations in that case run as follows (p. 11): 

“...there is nothing to prevent Parliament under Article 309 from regulating the 

conditions of service of civil servants including the conditions with regard to tenure of 
office. On the other hand, there is nothing to prevent Government from giving effect 
to those conditions. As a matter of fact, all over the country the tenure of office of 
civil servants is regulated by rules framed which in a certain sense gives to the Gov- 
ernment servants security of tenure. But even though a law may be passed which may 
apply to Government and Government may in the ordinary course give effect to it and 
apply it to its own employees, the ultimate power which the Constitution has advisedly 
conferred upon the President to terminate the service of a civil servant without notice 
and without any liability to pay compensation must remain unaffected. We must say 
that ordinarily it is the duty of Government to give effect to the policy which it enun- 
ciates and which it imposes upon private employers.” 
But if the President exercises his over-riding power under art. 310 the Qov- 
ernment servant will be without any remedy at all. It was accordingly held 
that it was not open, to the petitioner to challenge the order of retrenchment 
on the ground that the provisions of the Industrial Disputes Act had not been 
observed and were violated. 


Having regard to the contentions raised by Mr. Chari that the order in ques- 
tion must be made by the President himself, it is relevant to quote here obser- 
vations made in that case by Chagla C.J. (p. 14): 

“It was then sought to be argued that the proper authority has not exercised the 
power of the President under Article 310(1). It is said that there is nething to suggest 
that the Superintendent of the Ordnance Factory, the first respondent, is the person 
who can exercise the overriding power conferred upon the President under Article 
310(1). Now, Article 310(1) does not at all deal with the authority who can terminate 
the services of a Government servant. It only deals with the tenure of office. It was 
competent to the petitioner to challenge the authority of the first respondent to termi- 
nate his services, but that challenge has not been made in the petition, and therefore 
as far as Article 310(1) is concerned that question cannot and does not arise.” 

On behalf of the defendant Mr. Chari contended that for the purpose of this 
defence the defendants were bound to make a submission that every order of 
any authorised officer was an order of the President and/or the Governor with- 
in the meaning of art. 310 of the Constitution and that the dismissal under 
such an order of a government employee should be held to be dismissal by -the 
President and/or Governor. Mr. Chari contended that such could not be the 
position and in that connection he referred to art. 75(2) of the Constitution 
which provides that the Ministers of the Union Government hold office during 
the pleasure of the President. He contended that the same meaning should be 
given to the words ‘‘during the pleasure of the President” in arts. 75(2) and 
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810 of the Constitution. His contention was that the power as regards 
the dismissal of Ministers and the employees of the Government was a power 
personal to the President and there was no question of the same being exer- 
cised through other competent authorities under different statutes and rules 
made thereunder. It appears to me that a similar contention was raised in 
T. V. Ravindran v. C. M. Patel, Superintendent, Ordnance Factory, Amber- 
nath referred to above and has been dealt with effectively. Article 310 refers 
to the pleasure of the President in relation with the tenure of office of an 
‘employee of the Union and the State. The direct result, of that provision iS e 
that in fact there is no actionable right for holding office vested in an employee 
of the Union or the State save and except as expressly provided by the 
provisions in the Constitution. The competent authority for making orders 
of dismissal will be prescribed by legislation in the shape of Acts of Parliament 
or State and Rules made thereunder. If such orders of termination are chal- 
lenged as being wrongful as against the Union or the State I see no diffieulty 
in the Union or the State basing its defence on the provisions’ of art. 310. 

In this connection Mr. Chari referred to the Security Rules and pointed out 
that in fact ‘in the plaintiff’s case the competent authority was Chief Mechani- 
cal Engineer and not the President. The impugned order of termination was 
of the Chief Mechanical Engineer and not of the President. That, however, 
in my view does not detract in any manner from the ratio of the several deci- 
sions already referred to by me that there would be no enforceable cause of 
action in favour of the plaintiff. In this connection it is also relevant to point 
out that in this case the Chief Mechanical Engineer had no authority to paps 
the impugned order of termination, until he had obtained the approval of the 
President. As a matter of fact the President approved of the termination of 
the service of the plaintiff and conveyed his approval by letter dated July 16, 
1953, from the Joint Director, Establishment, Railway Board to the General 
Manager, Central Railway. The impugned order of termination was in fact 
passed by the Chief Mechanical Enginecr only after he had secured the ‘ap~ 
proval of the President in the aforesaid manner. This is, therefore, not a ease 
where it can be argued that the President has not exercised his pleasure in the 
matter of termination of service of the plaintiff. There is clear proof that 
this order is made in pursuance of the approval of the President and the argu- 
ment of Mr. Chari that the order in this ease must not be held to be that of 
the President cannot be accepted. In that view of the matter provisions of 
art. 810(1) are directly applicable to the facts of this case and there is no 
auestion that the plaintiff has no (justiciable) cause which can be agitated in 
this Court. 

As regards the decisions of the Division Bench in T. V. Ravindran v. C. M. 
Patel, Superintendent Ordnance Factory, Ambernath and in the case of 
Chandra Bhan v. Union of India, and other such similar cases the only distine- 
tion which Mr. Chari sought to make was that I must consider the defence 
services as in a separate category. The question in each of these cases was 
regarding the true construction of the provisions of art. 310 and not only with 
reference to the defence service. I have, therefore, not appreciated the dis- 
tinction sought to be made by Mr. Chari. 

Mr. Chari also relied upon the decision of S. T. Desai J. in the case of 
Mohan Singh Gada Singh v. D. C. Day.’ The petitioner in that case was employ- 
ed as a Sub-Inspector of Telephones, Bombay District. After certain inquiries 
held under Central Civil Service (Safeguarding of National Security) Rules, 
1949, the services of the petitioner were terminated. The petitioner challenged 
the, order of termination inter alia on the ground that there was nothing in 
the whole record before the Court to show that after making the due inquiry 
under r. 4 the competent authority had come to the conclusion that the peti- 
tioner’s retention in service was prejudicial to national security. It was found 
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that a. finding to that effect was absolutely essential before an order of termi- 
nation could be made and that such a finding having not been made the peti- 
tiqner was entitled to a finding that the order of termination was bad and in- 
operative. . Relief was granted accordingly to the petitioner as prayed. 
Mr.. Chari has rightly pointed out that the Court gave relief in that case and 
contended that I was similarly bound to give relief to the plaintiff in this case 
haying regard to the findings already made. The contention as is now before 
me was not raised before S. T. Desai J. and I am accordingly not getting any 
guidance from the reasoning in that judgment in respect of the contention 
raised before me. It is entirely true that in several writ petitions relief has 
been, granted by this Court where violation of prescribed rules of procedure 
-in-gonnection with the departmental inquiry has taken place. This Court has 
in its writ jurisdiction and in its supervisory jurisdiction always insisted that 
judicial and quasi-judicial tribunals must observe the prescribed rules of pro- 
cedure and must not violate rules of natural justice in proceedings before such 
tribunals. I have accordingly called upon counsel for the plaintiff to submit 
to.me for guidance decisions of Courts where in applications for writs or 
in suits reliance is placed on behalf of the Government on art. 810(1) of 
the Constitution and the contention of the Government that there can be no 
justiciable cause of action has been negatived. Mr. Chari for the plaintiff has 
drawn my attention only to three decisions of the High Courts (of Andhra, 
Madras and Rajasthan) in that connection. In the case of State of And. Pra. 
v. Kameswara Rao, reliance was. placed on behalf of the State of Andhra 
Pradesh. on art. 310 of the Constitution in connection with a petition 
challenging an order of dismissal on the ground of violation of Ser- 
vices Rules. Umamaheshwaram J. at p. 804 of the report whilst dealing 
with: the contention of the Government Pleader that the plaintiff’s 
appointment was at the pleasure of the President and that his services could 
be. terminated without assigning any reasons stated that a similar contention 
wag raised in the case of T. Ramayya Suri v. State of Madras? and was nega- 
tived. ;He also stated that it was pointed out in that case that the Rules framed 
under s. 241 (of the Government of India Act, 1935) have statutory force and 
are: binding-on the State Government and that the Government is not entitled 
to. açt.in' violation of these rules. Manohar Prasad J. also referred to this con- 
tention raised on behalf of the Government and dealt with it in exactly the 
same-manner as Umamaheshwaram J. I have, therefore, not been able to get 
any.,guidance from that decision of the High Court of Andhra Pradesh. In 
the case of Dwarkachand v. State of Rajasthan,'° on behalf of the Government 
reliance was placed on art. 310. The grievance of the petitioner in that case 
was'that in a departmental inquiry in accordance with the rules he had been 
exonerated and the second departmental inquiry sought to be held was con- 
trany :to, the provisions in the rules and that accordingly he fas entitled to 
reliefs, Whilst dealing with the contention raised on behalf of the Government 
Wanchoo C.J. observed as follows (p. 39): 

.\“Ik ‘ig true that a public servant like the applicant holds office during the pleasure 
of ‘the ‘Governor vide Art. 310 of the Constitution. But this matter was examined by 
this Court in Union of India v. Askaran10« and it was pointed out there that Art. 310 
is subject: to two restrictions. One of these restrictions is contained in Art. 311 and 
the' other in Art. 309 which provides for framing rules. 


‘’ /)\3t was pointed out in Askaran’s case that Art. 309 has the same effect as s. 96-B 
of the Government of India Act and there is a constitutional guarantee that the plea- 
suré’ of the Governor provided in Art. 310 shall be exercised according to law or rules 
fraried under Art. 309 and not arbitrarily or capriciously.” - 
THe: petitioner was granted relief as prayed in that case. The ratio of that 
decision appears to be that the tenure of employment of an employee of the 

"g' [1957] A.T.R. Andhra 794. 10 [1958] A.LR. Rajasthan 38. 


9 (1952) Writ Petition No. 817 of 1952 . 10a (1957) Firat Appeal No. 25 of 1954, 
(Andhra. Unrep.). decided on April 19, 1957 (Raj.). 
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:Union or the State as provided in the Constitution can be limited by legislation 

of Parliament and/or State and rules made thereunder. That however is 

pe contrary to the decisions of this Court and I am, therefore, unable to 
ollow. 

In the case of Sambandam v. South Indian Railway,!! to which reference 
has already been made reliance was placed on behalf of the Government on 
art. 310. In that case also the impugned order of termination was an order 
‘made under the Security Rules. In connection with the contention made on 
‘behalf of the Government after considering the decisions of the Privy Council, 
-in the case of Venkata Rao v. Secretary of State and Rangachari v. Secretary! 
of State,12 Venkatrama Ayyar J. has observed as follows (p. 241): 

“Tt will follow from the above that the Government has a right to terminate the 

services of a civil servant at will, and the only restrictions on this power are those 
expressly enacted in the Constitution. There is accordingly considerable force in the 
‘argument of the respondent that he has a right to terminate the services of the employee 
-under rule 148 of the Indian Railway Establishment Code and that there is nothing in 
the Constitution which restricts such a right”. 
After these observations were made it was held that the impugned order of 
‘termination was in violation of the provisions of the Security Rules and was 
illegal and inoperative. The decision appears to me to be directly contradictory 
of the above quoted observations. Having regard to the decisions of the Supreme 
‘Court which I have already referred to, I prefer to content myself by accepting 
the observations quoted above as the only correct position which must be 
-applicable to the plaintiff’s case. 

Reliance can be placed on behalf of the plaintiff in this connection on the 
above-quoted observations of the Supreme Court in the case of P. Balakotatah 
v. The Union of India,13 viz:—‘then if action is taken thereunder but the 
procedure prescribed therein is not followed, the order must be held to be bad, 
‘as the protection intended to be given has been denied to the employee”. As 
already mentioned that was a tentative observation and the Supreme Court 
‘refused to express final opinion. On prima facie grounds it is observed that 
where prescribed procedure is not followed the resulting order in an enquiry 
would be invalid. In that case the Supreme Court, however, was not consi- 
dering whether a suit for declaration of the nature claimed in this suit was 
maintainable. The Supreme Court has, as already mentioned, on several 
occasions accepted the ratio of the decision of the Privy Council in the case 
of Venkata Rao as correct. It appears to me that there is no distinction of 
principle on which I am not bound to follow in this case the principle laid 
‘down by the Privy Council in the case of Venkata Rao. It is also relevant to 
notice that ordinarily as between master and servant there can be no question 
of a servant bging entitled to a declaration that he continues in service in spite 
of his dismissal by master; and that the employees of the government have 
been able to seek such declarations because of protection provided in the 
Constitution-Acts. It is important to point out that according to the decision 
in the case of P. Balakotaiah termination of service under the Security Rules 
‘does not involve punishment mentioned in art. 311 of the Constitution. 

As I have already observed the decision of Badkas J. in the case of Jagdish 
y. State of Bombay is clear in the finding that the plaintiff in that case had 
ho cause of action for the declaration that the impugned order made by the 
President was illegal because it violated the prescribed rules of procedure and 
that the suit was not sustainable. The scope and ambit of the Services Rules 
ame to be considered by Chagla C.J. in the case of S. Framji v. Union of 
India.14 The plaintiff in that suit contended that he was by reason of the 
Service Rules entitled to a particular grade in the service of the B.B. & C.I. 
Railway and claimed relief on that footing. The defendant relied upon 
art, 310 of the Constitution and contended that the plaintiff had no cause of 


11 [1953] Mad. 229. 13 [1958] 8.C.R. 1052. 
12 [1937] Mad. 617, r.o. l4 (1958) 60 Bom. L.R. 1302. 
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action against the Union of India. The question which arose was stated as. 
follows (p. 1306): 

“,..Can a servant of the State sue the State in respect of any condition of service 
relating to his employment? To put the question in a different way, would it be correct 
to say that the statutory rules framed by the Railway conferred any right upon a Gov- 
ernment servant, which right he can assert and enforce in a Court of law?” 

On behalf of the plaintiffs reliance was placed on arts. 309 and 313 and it 
was contended that the Service Rules were by reason of the provisions in 
arts. 309 and 313 binding on the Government in respect of tenure of office of 
its employee. It was conceded that if there ‘was any grievance as available 
by reason of the provisions of art. 311 the plaintiff would certainly have an 
enforceable cause of action. After considering all the provisions and the 
decisions of the Privy Council in the cases of Venkata Rao and Rangachari, it 
was first held that ‘‘there was no doubt that if the Government of India Act 
was in force and the Court had to consider the provisions of ss. 240 and 24T 
the plaintiff’s suit would not be maintainable.’? It was further held that there 
was nothing in the language of arts. 309 and 313 which brought about any 
change from the position which obtained under the Government of India Act. 

As regards the observations of the Supreme Court in the case of The State 
of Bihar v. Abdul Majid,’® it was explained that the Supreme Court had in 
that case held, (p. 1310) : 

“.,.it is only to this limited extent, to the extent that in India the Union could be 
sued for arrears of salary, that the doctrine of a Government servant being employed 
at the King’s pleasure has been cut down or limited. There is no suggestion in this 
judgment of the Supreme Court that the principle enunciated by the Privy Council in. 
Venkat Rao’s case or Rangachari’s case no longer obtains”. 

It was further observed that if the Court took the view that the President, 
under the doctrine of every servant of his holding office during his pleasure, 
cannot be bound by any contract, then no further question survived. The 
ratio of the decision in that case is that the statutory rules contained in the 
Indian Railway Establishment Code did not constitute a contract between the 
Union of India and its employees and that those rulés by themselves did not 
confer any right upon the employees which they could assert and enforce in 
a Court of law. In my view the observations in that case are directly 
applicable even to the facts of this case, the only difference being that in this 
case the rules are Security Rules and in that case the rules were rules in the 
“Indian Railway Establishment Code.’’ 

In all the circumstances aforesaid with some hesitation and reluctance 
I have come to the conclusion that the contention raised on behalf of the 
defendants is correct and the plaintiff is not entitled to maintain this suit as 
regards the impugned order dated August 12, 1953. z - 

Reference was made by Mr. Chari to a decision of this Court in the case of 
Province of Bombay v. Madhukar Ganpat.'® The order of dismissal in that 
case was passed against a police officer who filed the suit for a declaration that 
the order was invalid. In connection with the contention that the tenure of 
office of the plaintiff in that suit was at pleasure it was held that s. 240 of the 
Government of India Act, 1935, was not applicable to the plaintiff. Sec- 
tion 243 of the Government of India Act, 1935, made distinct and different 
provisions as regards the personnel employed in the police force and it was, 
therefore, held that the tenure of office of the plaintiff in that case was 
governed by the rules made under s. 243 of the Act. Section 240 was not qt 
all relevant for the purpose of deciding the plaintiff’s case in that matter. 
Having regard to those findings I do not see how the observations made in 
that case have any bearing on the facts in this case. 
.* [The rest, ofthe judgment is not material tg this report.] 

Solicitors for. the. plaintiff: 

Solicitors for the defe 
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Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


RADHESHYAM MAKHANLAL v. THE UNION OF INDIA.* 

Indian Income-tax (Amendment) Act (I of 1959), Sec. 3—Indian Income-tax Act 
(XI of 1922), Secs. 49EE, 34, 18A(5)—Constitution of India, Arts. 226, 14, 19(1) D, 
31, 265—Taxration on Income (Investigation Commission) Act (XXX of 1947), Sec. 8A 
—Whether Union Parliament competent to incorporate s. 49EE in Indian Income-tax 
Act by Act I of 1959—Provisions of s. 49EE whether violative of fundamental rights 
under arts. 14, 19(1) (f) & 31—Whether refund of moneys paid under voluntary set- 
tlement under s. 8A of Act XXX of 1947 can be claimed in writ petition under art. 226 ® 
—tTest determinative of jurisdiction of High Court to issue writs under art. 226. 






s. 49EE in the Indian Income-tax Act, 1922, does not violate i g 
guaranteed under arts. 14, 19(1)(f) and 31 of the Soape trae 
fore, not void. or “R. 


An order for refund of moneys paid pursuant to a fettlement “undebsBA: “of nb 
Taxation on Income (Investigation Commission) Act, 1947, ot be-olaimed: i 
petition for a writ under art. 226 of the Constitution of a SD 

Basheshar Nath v. Commr. of Inc.-taz,’ engined Tart TY OF © PENS 


Seth Gopal Das Mohta v. The Union of India’ and Baburab~ oa 
Union of India,’ referred to. A 
.The jurisdiction of the High Court to issue writs is circumscribed by a “x Te: 


tion—that the writ will not run outside the territory over which the High Court 

. has jurisdiction, and the person or authority against whom the writ is to issue must 
be within that territory. The test which is determinative of the jurisdiction of the 
High Court is whether the authority whose action is challenged is within the terri- 
tory over which the High Court has jurisdiction, Le., whether the authority or per- 
son is amenable to the jurisdiction of the High Court. 

The infringement of the rights of the citizen at a given place does not invest the 
High Court having jurisdiction at that place with authority to issue a writ; and the 
competence of the Union of India to exercise authority over the place where the 
rights are infringed also does not invest the High Court with that authority. The Bary 
jurisdiction to issue a writ must, therefore, be determined by the competence of 
the High Court to compel performance of its directions in the event of failure to 
comply with the same, and in the absence of power vested in the High Court to 
compel restitution df property collected by the Union in exercise of its executive 
authority, a petition for a writ against the Union for compelling restitution may not 
be entertained by the High Court. 

Election Commission, India v. Saka Venkata Subba Rao,’ K. S. Rashid and Son 
v. The Income-tax Investigation Commission, etc.’ A. Thangal Kunju Musaliar v. 
M. Venkitachalam Potti,, Ramesh Chandra v. Director General’, P. N. Films, Ltd. v. 
Union of Inflia, Surajmal v. State of M.P.’ Tej Bhan Madan v. Govt. of India” and 
Maqbulunissa v. Union of India,” referred to. , 

Per S. T. Desai J. The crucial words “any Government, within those territories” 
in art. 226 of the Constitution of India do not require to be read in the limited sense 
of “location” appropriate to a tribunal or an authority. In the context of “any Gov- 
ernment” they embrace the concepts of situs, being and existence as also of exer- 
cise of dominion and read structurally and in their collocation they confer jurisdiction 
on the High Court to issue writs not only against the State Government but against 
“any Government” which expression under the pattern of the Constitution would in- 
clude the Union Government. Therefore, it is not possible to subscribe to the ex- 
treme proposition that under no circumstance a writ can issue from the High Court 
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against the Union of India and that solely on the ground that the Union cannot be 
said to be “located” within the High Courts territorial jurisdiction under art. 226. 

Even in a case where it is possible to hold, having regard to its facts, that the 
Union Government cannot resist the issuance of a writ against it solely on the ground 
that its actual administration is conducted from a place outside the territorial juris- 
diction of the High Court, the Court will only issue a writ against the Union if it 
is satisfied about its enforceability. The writ can only run within the territories of 
the High Court and the crucial consideration in any such case must be of its effective 
use and enforceability. 

When the impugned legislation indicates a policy and brings within its operation 
those who are similarly situated and it appears that the policy is the result of specific 
difficulties and the end to which it is directed is not objectionable on the ground 
that there is arbitrary or hostile discrimination, the Court will not overthrow it 
simply because it is not couched in all-embracing terms, and results in inequality 
of treatment. These considerations are of greater cogency in the field of taxation 
where adjustments logical and satisfactory in every way are not to be expected. If 
the standard adopted and the system employed for any rule affecting the mode or 
method of recovering tax is supportable on a genuine reason and the mode or 
method cannot be said to amount to naked discrimination the differentiation that 
may result should be regarded as merely incidental to the system and not looked 
upon as unreasonable selection. In such a case the resultant inequality cannot be 
said to have been imposed by the legislation nor can it be said to flow from any dis- 
criminating class legislation favouring some and putting others under a disadvantage. 


Tue facts appear in the judgment of Shah J. 


M. P. Amin, with M. M. Desai and S. P. Mehta, for the petitioner. 
M. C. Setalvad, Attorney-General of India, with R. J. Joshi, for the res- 
pondents. 


SHAH J. In this petition two questions fall to be determined: (i) whether 
the Union Parliament was competent to enact s. 3 of the Indian Income-tax 
(Amendment) Act, 1959, (Act No. I of 1959) whereby s. 49EE was incorpo- 
rated in the Indian Income-tax Act, 1922, prohibiting the entertainment of 
claims for refund of money paid or security furnished pursuant to settlements 
relating to assessment or re-assessment and conferring power upon the Income- 
tax Officer, Appellate Assistant Commissioner or the Commissioner to set off in 
certain cases moneys in the possession of Government against tax found due 
in proceedings for assessment under the provisions of s. 34 of the Indian 
Income-tax Act?; (ii) whether this Court is competent to issue a writ 
under art. 226 of the Constitution of India compelling the Union of India to 
refund an amount of money or to return the securities collected or received 
pursuant to a settlement recorded under the procedure prescribed by 
Act XXX of 1947 which has since been declared ultra vires the Union Parlia- 
ment? 

In order to appreciate the contentions advanced at the Bar, it is necessary 
to set out in some detail the legislative history and the effect of certain deci- 
sions of their Lordships of the Supreme Court concerning the power of assess- 
ment or re-assessment of assessees for the levy and collection of mcome-tax. 
Under s. 34 of the Income-tax Act, before it was amended by Act XLVIII of 
1948, the Income-tax Officer was competent to serve on the person liable to 
pay tax a notice requiring him to furnish a proper return and to proceed to 
assess or re-assess the income, profits or gains, if in consequence of definite 
information which had come into his possession the Income-tax Oficer .dis- 
covered that income, profits or gains chargeable to income-tax had escaped 
assessment in any year, or had been under-assessed, or had been assessed at 
too low a rate, or had been the subject of excessive relief under the Income- 
tax Act, or where the Income-tax Officer had reasor to believe that the assessee 
had concealed the particulars of his income or deliberately furnished inaceu- 
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rate particulars thereof. It is a matter of common knowledge that during the 
period of the last War large fortunes were made by businessmen and controls 
imposed by the State on prices and distribution of commodities were often evad- 
ed and secret profits were made and kept out of the books and were often 
invested in shares and immoveable properties acquired in the names of 
benamidars or in the purchase of gold, silver and jewellery. With a view to 
assess this evaded income, the Legislature enacted the Taxation on Income 
(Investigation Commission) Act, 1947 (Act XXX of 1947). By s. 3 of the 
Act power was conferred upon the Central Government to constitute a Com- 
mission to be called the Income-tax Investigation Commission to investigate 
and report to the Central Government on all matters relating to taxation on 
income, with particular reference to the extent to which the existing law relat- 
ing to, and procedure for the assessment and collection of such taxation was 
adequate to prevent the evasion thereof, and to investigate in accordance with 
the provisions of the Act any case or points in a case referred to it under s. 5 
and make a report thereon in respect of all or any of the assessments made in 
relation to the case. By s. 5(1) the Central Government was authorised to 
refer to the Commission before a specified date for investigation and report any 
case or points in a case in which the Central Government had prima facie 
reasons for believing that a person had to a substantial extent evaded payment 
of taxation on income, together with such material as may be available in sup- 
port of such belief. By sub-s. (2) of s. 5 the Commission was authorised to 
examine the material submitted by the Central Government with reference to 
any case or points in a case and make such investigation as it considered neces- 
sary, and the Commission was to report to the Central Government if in its 
opinion further investigation was not likely to reveal any substantial evasion 
of taxation on income. By sub-s. (3) the jurisdiction of the Courts to call 
in question the reference made by the Central Government under sub-s. (1) 
or to investigate into the sufficiency of the -material on which such a reference 
was made was excluded. By sub-s. (4) it was provided: 
: “If in the course of investigation into any case or points in a case referred to it 
under sub-section (1), the Commission has reason to believe— 

(a) that some person other than the person whose case is being investigated has 
evaded payment of taxation on income, or 

(b) that some points other than those referred to it by the Central Government 
in respect of any case also require investigation, 
it may make a report to the Central Government stating its reasons for such belief and, 
on receipt of such report, the Central Government shall, notwithstanding anything con- 
tained in sub-section (1), forthwith refer to the Commission for investigation the case 
of such other person or such additional points as may be indicated in that report.” 
By Act XLIX’ of 1948, the words and figures ‘‘30th day of June 1948’’— 
being the date prescribed before which the reference was to be made,—wher- 
ever they occurred in s. 5 of Act XXX of 1947 were substituted by the words 
and figures ‘‘lst day of September 1948’. It is evident that by sub-s. (1) of 
s. 5 authority was conferred upon the Central Government to refer a case to the 
Commission for investigation before the date prescribed; and by sub-s. (4) it 
was open to the Central Government, even after the date prescribed, to refer 
to the Commission for investigation any case which has come to its notice on 
a report made by the Commission that some person other than the person whose 
case was being investigated had evaded payment of taxation on income, or 
that some points other than those referred to it by the Central Government 
in respect of any case also required investigation. By s. 6 powers were 
conferred upon the Commission to examine any accounts or documents, and 
by s. 7 the procedure of the Commission was prescribed. By sub-s. (2) of 
s. 8 it was provided that the Central Government shall, after considering the 
report made by the Commission, direct that such proceedings as it thinks fit 
under the Indian Income-tax Act, 1922, or the Excess Profits Tax Act, 1940, 
or any other law, shall be taken against the person to whose case the report 
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relates in respect of the income of any period commencing after December 31, 
1938; and, upon such a direction such proceedings may bë taken and completed 
under the appropriate law notwithstanding the restrictions contained in s. 34 
of the Indian Income-tax Act, 1922, or s. 15 of the Excess Profits Tax Act,’ 
1940, or any other law, and notwithstanding any lapse of time or any decision 
to a different effect given in the case by any Income-tax authority or Income- 
tax Appellate Tribunal. By sub-s. (4) of s. 8, it was declared that in all assess- 
ment or re-assessment proceedings taken in pursuance of a direction under 
sub-s. (2), the findings recorded by the Commission on the case or on the points 
referred to it were, subject to the provisions of sub-ss. (5) and (6), final; and 
that no proceedings taken in pursuance of such direction shall be a bar to the 
initiation of proceedings under s. 34 of the Indian Income-tax Act, 1922. 

By Act LXVII of 1949 s. 8A was added to Act XXX of 1947. That section 
provided machinary for settlement of cases under investigation. By sub- 
s. (1) of s. 8A the Commission was authorised to entertain an application of 
any person in any case referred to or pending before the Commission for in- 
vestigation to have the case or any part thereof settled in so far as it related 
to him, and if the Commission was satisfied that the terms of the settlement 
may be approved, to refer the matter to the Central Government, and’ 
if the Central Government accepted the terms of such settlement, the same 
were to be recorded by the Commission and thereupon the investigation, in so 
far as it related to matters covered by such settlement, was to be deemed 
closed. Sub-section (2) of s. 8A provided for the enforcement of the terms 
of any setflement arrived at in pursuance of sub-s. (1). By sub-s. (3) it was 
provided, in so far as it is material, that subject to the provisions of sub-s. (6) 
of s. 8, any settlement arrived at under s. 8 shall be conclusive as to the 
matters stated therein, and no person whose case had been so settled shall be 
entitled to reopen in any proceeding for the recovery of any sum under s. 8 
or in any subsequent assessment or reassessment proceeding relating to taxa- 
tion on income any matter which formed part of such settlement. By sub-s. (4) 
it was provided that where a settlement had been accepted by Government 
under sub-s. (1), no proceedings under s. 34. of the Income-tax Act, 1922, or 
under s. 15 of the Excess Profits Tax Act, 1940, shall be initiated in respect 
of the items of income covered by the settlement, unless the initiation of such 
proceedings was expressly allowed by the terms of the settlement. 

Pursuant to s. 8, in several cases assessments were made by the Commission 
and in certain cases the persons concerned in the cases referred to or pending 
before the Commission agreed to settle the cases pending and settlements were 
duly recorded by the Commission. 

In the meanwhile, s. 34 of the Indian Income-tax Act was amended by the 
Income-tax and Business Profits Tax (Amendment) Act, 1948° (Act XLVIII 
of 1948). Under s. 34 after it was amended, if (a) the Income-tax Officer had 
reason to believe that by reason of the omission or failure on the part of an 
assessee to make a return of his income under s. 22 for any year or to disclose 
fully and truly all material facts necessary for his assessment for that year, 
income, profits or gains chargeable to income-tax had escaped assessment for 
that year, or had been under-assessed, or assessed at too low a rate, or had 
been made the subject of excessive relief under the Act, or excessive loss or 
depreciation allowance had been computed, or (b) notwithstanding that there 
had been no omission or failure as mentioned in cl. (a) on the part of the 
assessee, the Income-tax Officer had in consequence of information in his pos- 
session reason to believe that income, profits or gains chargeable to income- 
tax had escaped assessment for any year, or had been under-assessed, or assess- 
ed at too low a rate, or had been made the subject of excessive relief under the 
Act, or that excessive loss or depreciation allowance had been computed, he 
could issue a notice within the time prescribed upon the assessee and proceed 
to assess or re-assess such income, profits or gains or recompute the loss or 
depreciation allowance. ; i 
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Section 34(1) was amended presumably because it was apprehended that a 
large number of cases may be traced which did not fall within s. 5(4) of the 
Taxation on Income (Investigation Commission) Act and which could not be 
referred for investigation to the Commission. These cases had to be dealt with 
under the ordinary procedure for assessment or re-assessment under s. 34 of 
the Income-tax Act. Under s. 34, before it was amended in 1948, definite 
information coming into the possession of the Income-tax Officer in conse- 
quence of which it was discovered that income, profits or gains chargeable to 
income-tax had escaped assessment was a condition precedent to the exercise 
of jurisdiction to issue a notice upon the assessee and to the assessment or re- 
assessment of such income, profits or gains. It was thought necessary to tone 
down the rigour of this provision and accordingly by the amended s. 34 it 
was provided that the Income-tax Officer may, if he has reason to believe that 
by reason of the omission or failure on the part of an assessee to make a return 
of his income under s. 22 or to disclose fully and truly all material facts neces- 
sary for his assessment, income, profits or gains chargeable to income-tax had 
escaped assessment, proceed to assess or re-assess such escaped income, profits 
or gains. By the amendment of s. 34 in that manner, the Government was 
able to transmit the information which it collected in regard to substantial 
evaders of income-tax to the income-tax authorities concerned and to ask them 
to take proceedings against those evaders under the amended Act. The Com- 
mission was, therefore, competent to proceed to make an investigation in res- 
pect of cases referred to it under s. 5(1) and also under s. 5(4); and in res- 
pect of cases not so referred the Income-tax Officer was, relying upon the 
information supplied by the Government or otherwise coming to his know- 
ledge, able to assess or re-assess the income of tax-evaders. It is evident that 
after the amendment of s. 34 of the Income-tax Act by Act XLVIII of 1948 
there were in respect of tax-payers two procedures simultaneously in opera- 
tion: one under the Act XXX of 1947 applicable to persons whose cases had been 
referred to the Commission and the other under s. 34 of the Income-tax Act 
„applicable to persons whose cases were not so teferred. The procedure prescribed 
“by Act XXX of 1947 was drastic and summary and the decisions of the Com- 
mission were made final, whereas under s. 34 of the Income-tax Act the 
assessees, to whom notices for assessment or re-assessment were issued, had 
diverse rights which were denied to the assessees whose cases were referred to 


the Commission under Act XXX of 1947. This was a clear case of discrimi- 


nation between persons falling in the same category and otherwise similarly 
situated. But before the Constitution came into force on January 26, 1950, 
legislation was not liable to be struck down as ultra vires on the ground of 
discrimination between the same class of persons similarly situated. Since 
the enactment pf the Constitution, the provisions of s. 5(4) of the Taxation on 
Income (Investigation Commission) Act, 1947, became prima facie discrimi- 
natory. 

The validity of s. 5, sub-s. (4), of the Taxation on Income (Investigation 
Commission) Act, 1947, was challenged before the Supreme Court in Suraj 
Mall Mohta and Co. v. A. V. Visvanatha:Sastri.1 In that case, the case of 
Messrs. Jute and Gunny Brokers, Ltd., was referred for investigation to the 
Commission under s. 5(1) of Act XXX of 1947, and the Commission discover- 
ed in the course of that investigation that Messrs. Suraj Mall Mohta and Co., 
had made secret profits which they had not disclosed and had evaded tax pay- 
able thereon. A report was then made by the Commission to the Central 
‘Government, and the Central Government referred the case to the Commission 
under s. 5(4). On receiving intimation from the Commission that their case 
had been referred for investigation to the Commission under s. 5(4) of Act 
XXX of 1947, Messrs. Suraj Mall Mohta and Co., filed a petition under art. 32 
of the Constitution praying for an appropriate ‘writ restraining the Commis- 
sion from taking action against them under the provisions of Act XXX of 


1 [1955] 18.C.R. 448. 
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1947, on the ground that certain provisions of that Act had become void, being 
discriminatory in character, after the coming into force of the Constitution’ 
of India. Their Lordships of the Supreme Court held that 


“,,.section 34 of the Indian Income-tax Act, 1922, as amended by Act 48 of 1948, 

and sub-section (4) of section 5 of the Taxation on Income (Investigation Commission) 
Act, 1947, deal with all persons who had similar characteristics and similar properties, 
the common characteristics being that they were persons who had not truly disclosed 
their income and have evaded payment of taxation on income”; 
*that the procedure prescribed by the Taxation on Income (Investigation Com- 
mission) Act, 1947, was substantially more prejudicial and more drastic te 
the assessee than the procedure prescribed under the Indian Income-tax Act; 
and that sub-s. (4) of s. 5 and the procedure prescribed by the Act of 1947, in 
so far as they affected persons proceeded against under that sub-section, being 
a piece of discriminatory legislation, offended against the provisions of art. 14 
of the Constitution and, therefore, was void and unenforceable. This judg- 
ment immediately focussed attention upon the coustitutionality of s. 5(1). 
It was contended in Suraj Mall Mohta’s case that s. 5(1) itself was vague and’ 
the classification attempted to: be made thereby between substantial tax- 
evaders aud others was bad, but the Court did not express any opinion on 
that contention. 

On May 28, 1954, the Union Parliament attempted to rectify what 
was apparently a vague provision by basing the classification on a definite 
standard, and enacted the Income-tax (Amendment) Act, 1954, amending s. 34, 
whereby sub-ss. (14) to (1D) were added to s. 34. By "this amendment 
s. 5(1) was protected from challenge based on vagueness and uncertainty of 
classification, but exposed it to an unexpected challenge. By the amendment 
of s. 34 persons who originally fell within the ambit of s. 5(1) of the Taxation. 
on Income (Investigation Commission) Act, 1947, and formed a distinct ¢lass 
of substantial tax-evaders, also could be assessed under s. 34 of the Income- 
tax Act as amended by the Act of 1954. The cases of substantial tax-evaders, 
which had originally been referred to the Commission, continued to remain . 
liable to be dealt with by the Commission, but others whose cases were not 80 
referred could be dealt with under the normal procedure prescribed by s. 34 
of the Income-tax Act. It is evident that the result of this amendment was 
again to discriminate between persons similarly situated and falling in the 
same class of substantial tax-evaders. 

The validity of s. 5(1) of the Taxation on Income (Investigation Commis- 
sion) Act, 1947, was challenged in several petitions on the ground that the 
classification made thereby was vague and uncertain. Before these petitions 
could be heard s. 34 of the Income-tax Act was amended by adding thereto sub- 
s. (IA). The enactment of this amendment furnished to the* applicants an 
additional ground for challenging the classification made by s. 5(1). In 
Shree Meenakshi Mulls, Lid. v. Sri A. V. Visvanatha Sastri,2 their Lordships 
of the Supreme Court held that s. 34 of the Income-tax Act, as amended by 
the Income-tax (Amendment) Act XX XIII of 1954, operated on the same- 
field as s. 5(1) of the Taxation on Income (Investigation Commission) 
Act XXX of 1947, and, therefore, s. 5(1) of the -latter Act had become void. 
and unenforceable being discriminatory in character. The Supreme Court on 
that view prohibited further proceedings before the Income-tax Investigation 
Commission or proceedings commenced -under s. 5(1) of the Taxation on Income 
(Investigation Commission) Act. By these two judgments—the cases of 
Suraj Mal Mohta and Shree Meenakshi Mills, Ltd.,—substantially the entire 
s. 5 of Act XXX of 1947 was struck down as ultra vires the Union Parliament. 

The validity of s. 8(2) of the Taxation on Income (Investigation Commis- 
sion) Act was then challenged before the Supreme Court, and in M. Ct. 
Muthiah v. The Commissioner of Income-tax, Madras, it was “held that barring: 


2 [1955| 1 8. C. R. 787. 3 [1955] 28.C. R. 1247. 
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the cases which were already concluded by reports made by the Commission 
and the directions given by the Central Government under s. 8(2) of Act XXX. 
of 1947 culminating in the assessment or re-assessment of the escaped income, 
those cases which were pending on January 26, 1950, for investigation before 
the Commission as also the assessment or re-assessment proceedings which were 
pending on January 26, 1950, before the Income-tax Officers in pursuance of 
the directions given by the Central Government under s. 8(2) of the Act were 
hit by art. 14 of the Constitution and were invalid. 

Thereafter the validity of the procedure prescribed by s. 8A of the Taxation 
' on Income (Investigation Commission) Act, 1947, was challenged before the 
Supreme Court: and in Basheshar Nath v. Commr. of Inc.-taz,4 decided on 
November 19, 1958, their Lordships of the Supreme Court declared the proce- 
dure prescribed by s. 8A for enforcement of the settlement in a case of evasion 
of taxation under investigation as void, being discriminatory in character. 

In the meanwhile several tax-payers, whose cases were referred to the Com- 
mission, had entered into settlements with the Union of India under s. 8A of 
Act XXX of 1947 and had made from time to time payments pursuant to those 
settlements. The procedure prescribed by s. 8A for enforcement of the settle- 
ments so arrived at having been declared invalid, the Union Parliament enact- 
ed the Indian Income-tax (Amendment) Act, 1959, (Act No. I of 1959) on 
March 12, 1959, and by s. 3 of that Act, s. 49EE was inserted in the Indian 
Income-tax Act, 1922. By s. 49EE it was provided as follows: 

“Power to set off in certain cases moneys in the possession of Government against 
tax found due under assessments etc., thereafter to be made:—({1) Where in pursuance 
of any settlement relating to the assessment, re-assessment or case of any person made 
or purported to have been made before the 17th day of January, 1959, whether under 
this Act or otherwise, any sum of money or any security for the payment of any sum 
of money has been paid or furnished by him, or on his behalf by any other person, 
no claim for the refund of any sum so paid or for the return of any security so fur- 
nished shall be entertained or allowed on the ground that the settlement is invalid— 

(a) in any case where a notice under section 34 in respect of the income, profits 
or gains relating to the settlement aforesaid has been issued before the 17th day of 
January, 1959, and 

(b) in any other case, for a period of two years from that date and if during the 
period of the said two years any notice under section 34 is issued, pending the comple- 
tion of the assessment, re-assessment or settlement in pursuance of such notice; 

and, accordingly, no application, suit or other legal proceeding for the refund of 
any such money or the return of any such security shall lie or be allowed to continue— 

(i) pending the completion of the assessment, re-assesament or settlement in pur- 
suance of the notice referred to in clause (a); or 3 

(ii) during the period of two years referred to in clause (b) or pending the com- 
pletion of the assessment, re-assessment or settlement in pursuance of the notice refer- 
red to in that clause. : 

(2) The Income-tax Officer, Appellate Assistant Commissioner or the Commissioner, 
as the case may be, may set off the amount referred to in sub-section (1) or the amount 
of the security referred to in that sub-section which may be realised for the purpose 
against the tax, interest, penalty or any other sum which may become payable by reason 
of any assessment, re-assessment or settlement made in pursuance of the notice referred 
to in clause (a) of that sub-section or in pursuance of any such notice issued within the 
period of two years referred to in clause (b) of that sub-section. 

*(3) In computing the period of limitation prescribed for any legal proceeding in. 
relation to any such sum or security aforesaid, the time during which any such pro- 
ceedings cannot be instituted by reason of the provisions contained in sub-section (1) 
shall be excluded.” 

The petitioner Radheshyam is the son and legal representative of one Makhan- 
Jal Gordhandas who died on July 6, 1951. The Central Government, in exercise 


4 (1959) 351. T. R. 190, 8.0. 
L.R.—2. 
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of the powers conferred by s. 5(1) of the Taxation on Income (Investigation 
Commission) Act, 1947, referred to the Commission as many as 23 related cases 
of escaped income, and one such case was R. C. No. 801/11 of Makhanlal Gor- 
dhandas, father of the petitioner. After the death of Makhanlal Gordhandas 
the petitioner was brought on the record on July 28, 1951, as the heir of his 
father, and the proceedings were continued against him. The Commission found 
that income aggregating to Rs. 89,96,722 had been withheld from assessment 
between November 12, 1939, and November 12, 1947, under divers heads by the 
twenty-three assessees "whose cases were before it: and out of this escaped income, 
Rs. 14,86,000 had already suffered assessment during the regular assessments 
and the balance of Rs. 75,10,722 was escaped income in the hands of Subhkaran 
Bholaram, Bai Basantibai, Kudilal Govindram and Radheshyam Makhanlal— 
the last being the petitioner in this case. The petitioner and others offered to 
settle the cases against them on October 20, 1951, and on December 28, 1951, 
they submitted formal application to the Commission for settlement. On 
December 29, 1951, the Commission submitted its report on the settlement sub- 
mitted by the petitioner and others, and on January 5, 1952, the Government 
accepted the proposed settlement and passed an order on February 1, 
1952, sanctioning the settlement. It was agreed between the Government 
of India and the four assessees (including the petitioner) that the tax 
on the escaped income was to be 75 per cent. thereof and Rs. 10,00,000 
were to be recovered as penalty. These assessees agreed that they were jointly 
and severally liable to pay Rs. 66,33,042 as tax and penalty, and the amount was 
to be paid in four specified instalments. They also agreed not to transfer or 
encumber the properties and certain shares specified in the schedules to the 
settlement, and that in default of payment of any of the instalments on the 
date or dates specified or in the event of breach or non-performance of any 
part of the undertakings contained in cls. 8, 9, 10 and 11 of the terms of settle- 
ment, the entire tax and penalty then remaining due shall become pay- 
able forthwith with interest thereon at 6 per cent. per annum from the date of 
default or breach till realisation. This settlement was signed by the petitioner. 
The terms of the settlement were not complied with, and on June 6, 1952, a 
certificate was issued to the Collector for recovering the amount due under the 
settlement. Thereafter the petitioner made certain payments between July 21, 
1952, and March 26, 1953, aggregating to Rs. 4,00,000, and deposited with the 
Central Government 3270 shares of Seksaria Cotton Mills, Ltd., 50 shares of 
Seksaria Industries, Ltd., 2 shares of Govindram Bros. Ltd., and 318 shares of 
Seksaria Cotton Mills, Ltd., and documents of properties styled as Seksaria 
Chambers at 139, Medows ‘Street, Bombay, and Seksaria Bhuvan at 160/7, 
Koregaon Park, Poona. 


Doubts having arisen as to the validity of the proceeding tiken before the 
Commission a notice was served on the petitioner on August 9, 1954, under 
s. 34(1) (a) of the Income-tax Act for assessment of escaped income. The 
petitioner by his letter, dated October 9, 1954, addressed to the Income-tax 
Department, claimed refund of the amount of Rs. 4,00,000 paid by him, stat- 
ing that the same had been recovered from him ‘‘personally under threats and 
eoercion’’ and as the settlement in pursuance of which he was made to pay 
the said amount was no longer enforceable by the Government, the amount was 
refundable to him immediately. The Income-tax Officer did not carry out the 
requisition contained in the letter, and by letter dated June 26, 1957, called 
apon the petitioner to pay the balance of the amount due with interest. By 
letters, dated July 16, 1957 and July 26, 1957, the petitioner declined to comply 
with the letter. The Income-tax Officer (Central), Circle I-C, Bombay, 
then served a notice under s. 46(5A) of the Income-tax Act upon certain per- 
sons, who were indebted to the petitioner, to pay the amount due by them to 
the petitioner to the Income-tax Department. The petitioner then filed on 
August 26, 1957, a petition in this Court for a direction, order or writ includ- 
ing a writ in the nature of certiorari quashing the settlement and the notices 
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issued under s. 46(54) of the Income-tax Act and the other proceedings taken 
in pursuance of the settlement and for a direction, order or writ including 
a writ in the nature of mandamus compelling the Union of India to refund 
Rs. -4,01,612.22 being the amount paid by him under the settlement and 
the amount recovered from the Bank of Baroda pursuant to the notice under 
s. 46(9A), and for a further direction against the Union of India and the 
‘Commissioner of Income-tax to return the shares and other documents of title 
‘deposited by him as security. The petitioner also claimed a direction, order 
or writ including a writ in the nature of mandamus or prohibition per- 
‘manently restraining the Union of India, its officers, agents and employees 
from taking any action in pursuance of the settlement. This petition was 
amended on July 21, 1959, and the direction or writ including writ in the 
nature of mandamus for refund of the amount of Rs. 4,01,612.22nP. 
was claimed not only against the Union of India but also against the Income- 
tax Officer and the Commissioner of Income-tax. Similarly, the direction, order 
er writ including a writ in the nature of mandamus or prohibition res- 
‘training further action by way of recovery or otherwise in pursuance of the 
settlement was claimed against the Union of India as well as against the 
Inecome-tax Officer and the Commissioner of Income-tax. 

Since the amendment of the Indian Income-tax Act by Act I of 1959, the 
validity of s. 49EE, which was incorporated in the original Act by the amend- 
ing Act, was challenged by an amendment to the petition made on July 21, 
1959, of which further particulars were submitted on July 24, 1959. The peti- 
tioner contended that s. 49EE provided for compulsory acquisition or requi- 
sitioning of property within the meaning of art. 31(2) of the Constitution and 
‘violated the fundamental right of the petitioner guaranteed by that article, 
in that it did not provide for compensation for compulsory acquisition or 
requisitioning, and was on that account void. He also contended that s. 49EE 
discriminated between tax-payers whose cases had not been referred to the 
Investigation Commission and those whose cases had been referred; and also 
between tax-payers whose cases were referred and who have settled and made 
payments and those tax-payers who had not made payments pursuant to the 
‘settlements. According to the petitioner, the provisions of the said Act im- 
posed a more onerous burden on the persons who had settled and paid than 
‘upon those whose cases had been referred and settled but who had not made 
payments pursuant to the settlements. He also contended that because the 
impugned provision did not provide for payment of interest on the amounts 
‘to be withheld there was discrimination between tax-payers who made pay- 
‘ments under a settlement and those who made advance payment of tax under 
‘s. IBA of the Income-tax Act. Submitting that the provisions of the Taxa- 
tion on Income (Investigation Commission) Act being discriminatory and 
void all settlements made thereunder were invalid, the petitioner challenged 
the provisions of s. 49EE as being in ‘‘furtherance and in implementation of 
the discriminatory provisions of law’’ and also as imposing unreasonable res- 
trictions on his right to hold and dispose of his property delivered to 
the Union Government in pursuance of a void settlement. Finally it was 
‘claimed that the amount of tax paid and the value of the securities deposited 
by him being in excess of the estate left by his deceased father, by virtue af 
s. 24B of the Income-tax Act he could not be held liable to pay as tax an 
amount in excess of the estate left by his deceased father even if the settle- 
ment under the Act was valid, and on that account he was entitled to claim 
‘refund of tax already paid and return of the securities. 

The Attorney-General appearing for the Union of India has raised two preli- 
‘minary objections to the maintainability of this petition. He contends that a 
petition under art. 226 of the Constitution for a writ is not maintainable, 
‘because it is not the appropriate remedy for enforcement of a claim to 
obtain refund of the amount paid or for return of securities furnish- 
ed in pursuance of a voluntary settlement. Secondly, it is urged that the 
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petition is not maintainable because the Union of India is not located within . 
the territorial limits of the jurisdiction of this Court and this Court has no 
power to entertain a petition for a writ against the Union of India for refund 
of the amount paid under the settlement and for return of the securities and 
title deeds of property deposited. 

In support of the contention that an order for refund of moneys paid pur- 
suant to a settlement under s. 8A of Act XXX of 1947 cannot be claimed in 
a petition for a writ, reliance was placed upon two cases decided by the 
Supreme Court: Seth Gopal Das Mohta v. The Union of India® and Baburao 
Narayanrao Sanas v. Union of India.© The first of these was a case in which 
the party concerned applied for settlement under the provisions of the Taxa- 
tion on Income (Investigation Commission) Act, 1947, and in the settlement 
application he expressed his willingness to pay the amount declared by the 
Commission to be due by him as evaded tax, in certain instalments. The 
Central Government accepted the proposal and the claim for evaded income- 
tax was thus finally settled and the amount was made payable in instalments. 
When a part of the amount remained unpaid, the petitioner filed a petition 
under art. 32 of the Constitution contending that the entire proceeding under 
Act XXX of 1947, which had resulted in imposition upon him of a liability 
and in the payment already made, was illegal and ultra vires. In his petition 
the petitioner urged that the provisions of ss. 5, 6, 7 and 8 of Act XXX of 
1947 were ultra vires the Parliament as they contravened arts. 14, 19(1) (f) and 
31 of the Constitution; and relying upon the judgment in Suraj Mall Mohta’s 
ease claimed a writ for refund of the amount already paid and also an order or a 
writ of prohibition against recovery of the amount sought to be recovered from 
him. The Constitutional Bench of the Supreme Court rejected the petition. 
The petition was regarded as ‘‘wholly misconceived’’ and it was observed 
(p. 776) : 

“ Whatever tax the petitioner has already paid, or whatever is still recoverable 

from him, is being recovered on the basis of the settlement proposed by him and accept- 
ed by the Central Government. Because of his request for a settlement no assessment 
was made against him by following the whole of the procedure of the Income-tax Act. 
In this situation unless and until the petitioner can establish that his consent was im- 
properly procured and that he is not bound thereby he cannot complain that any of 
his fundamental rights has been contravened for which he can claim relief under 
article 32 of the Constitution. Article 32 of the Constitution is not intended for relief 
against the voluntary actions of a person. His remedy, if any, lies in other appropriate 
proceedings.” 
Rejecting the contention of counsel for the petitioner that the settlement was 
made under ‘‘the pressure of circumstances and in view of the coercive machi- 
nery of Act 30 of 1947’’, their Lordships observed that the contention could not 
be raised in an application under the provisions of art. 32 of the Constitution 
and that the forum for investigating such allegations was elsewhere. 

This view was reiterated by the Supreme Court in Baburao Narayanrao 
Sanas v. Union of India. In that case also, the assessee applied for settlement 
of hig liability under s. 8A of Act XXX of 1947, and the Government accepted 
the request and entered into a settlement with him and directed the Income-tax 
Officer to enforce payment of the evaded tax according to the terms and condi- 
tions of the settlement. The assessee then preferred a petition under art. 32 
of the Constitution challenging the procedure adopted for assessing the tax and 
resulting in the imposition upon him of the liability to pay tax on the ground 
that it was illegal, ultra vires. void and unconstitutional. The Court approv- 
ing of the judgment in Seth Gopal Das Mohta’s case held that the liability ot 
the assessee to pay evaded tax arose under the settlement voluntarily entered 
into by him with the Central Government and such a settlement could not be 
questioned by preferring a petition under art. 32 of the Constitution. 


5 [1955] 18.0. R. 773. 6 (1954) 26 I. T. R. 725, S.C. 
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Relying upon the observations made in these two judgments, it is urged that 
if a petition under art. 32 of the Constitution for refund of amounts paid and 
for an order restraining enforcement of the settlement is not maintainable at the 
instance of an assessee who has under the settlement made payments in full 
or partial discharge or satisfaction of his liability, a petition under art. 226 of 
the Constitution for that relief is equally not maintainable in the High Court. 
The powers of the High Court under art. 226 and of the Supreme Court under 
art. 82 are it is true not co-extensive. Whereas under art. 32 the Supreme 
Court has power’ to issue appropriate writs for the protection of the funda- 
mental rights conferred by Part III of the Constitution, by art. 226 authority 
is conferred upon the High Court to issue appropriate writs for the enforce- 
ment of any of the rights conferred by Part III of the Constitution and for 
any other purpose. But in the case before us the petitioner claims a writ 
under art. 226 on the plea that by unlawfully retaining his property the Union 
of India had infringed his fundamental right. If the Supreme Court is incom- 
petent in a petition under art. 32 to issue a writ directing refund of the amount 
paid by an assessee under a voluntary settlement, the High Court is equally 
incompetent to entertain a petition under art. 226 of the Constitution for a 
similar relief. 

Mr. Amin for the petitioner submits that the view taken by the Supreme 
Court in the two cases is superseded in Basheshar Nath v. Commr. of Inc.-taz," 
and, therefore, the principle of the latter case should be followed by us. It is 
true that whereas in Seth Gopal Das Mohta’s case the entire petition for refund 
of the amount paid and for a writ of prohibition restraining recovery of the 
amount remaining unpaid under a settlement under s. 8A(?) of Act XXX of 
1947 was rejected on the view that a petition under art. 32 was not an appro- 
priate remedy, in Basheshar Nath’s case the Supreme Court set aside the Order 
of the Commissioner of Income-tax and quashed all proceedings pending for 
implementation, of the order of the Union Government under the voluntary 
settlement. THere is however, no inconsistency between the judgments in 
Seth Gopal Das Mohta’s case and in Basheshar Nath’s case. In the former case 
the petitioner applied for a writ under art. 32, but in the latter case an appeal 
with leave under art. 136 was filed directly against the decision of the Income-tax 
Commissioner refusing to refund.the amount paid by the assessee pursuant to a 
voluntary settlement and also refusing to stay enforcement of the settlement. 
In Basheshar Nath’s case the claim made by the assessee for refund of the 
amount paid before the date of the petition was abandoned before the Supreme 
Court: and evidently that case is not an authority for the proposition that a 
writ or an order for refund of the amount paid under a voluntary settlement 
in proceedings for assessment of income-tax can be claimed in a petition under 
art. 32 or art. 226 of the Constitution. 

Seth Gopal Das Mohta’s case was brought to the notice of the Supreme 
Court in Basheshar Nath’s case, and that case is expressly referred to in the 
judgments of Chief Justice S. R. Das, Mr. Justice Bhagwati and Mr. Justice 
S. K. Das. It is true that the case was relied upon on behalf of the Commis 
sioner of Income-tax in support of the plea that it was open to a citizen to 
waive his fundamental rights, and the majority of the Court in that case took 
the view that no person could waive the fundamental right conferred upon him 
by art. 14 of the Constitution. Evidently before the Court the question 
whether a petition under art. 32 for an order for refund of an amount paid under 
a voluntary settlement may lie did not fall to be determined, and there is not 
even an observation made in the judgments of the learned Chief Justice and 
Mr. Justice Bhagwati (who with Mr. Justice Kapur and Mr. Justice Subba 
Rao formed the majority) which may indirectly suggest that any doubt was 
sought to be thrown on the correctness of the view taken in Seth Gopal Das 
Mohta’s case. We are, therefore, unable to hold that Seth Gopal Das Mohta’s 
ease has been overruled by implication in Basheshar Nath’s case. 

. 7 (1958) 35 I. T. R. 190, S.O. 
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Mr. Amin says that the elucidation of the law by their Lordships of the 
Supreme Court in Basheshar Nath’s case puts an entirely different complexion 
on the question as to the validity of the settlement. He contends that whereas in 
Keth Gopal Das Mohta’s case it was assumed by the Court that the settlement 
was valid and enforceable and on that footing relief was denied, in view of 
the exposition of the law in Basheshar Nath’s case it cannot now be said that 
the settlement under s. 8A(1) of the Taxation on Income (Investigation 
Commission) Act, 1947, is valid. In support of that contention, counsel has. 
invited our attention to the observations made by Mr. Justice Bhagwati in the 
opening paragraph of his judgment wherein it is observed that his Lordship- 


agreed with the reasoning adopted and the conclusion reached by the learned 


Chief Justice and Mr. Justice S. K. Das in regard to the vires of the 
proceedings adopted under s. 8A of the Taxation on Income (Investigatiom 
Commission) Act, 1947, and the void character of the settlement reached there- 
under. Mr. Amin contends that their Lordships took the view in Basheshar 
Nath’s case that not only was the procedure adopted for settlement of the claim 
of the Revenue under s. 8A of Act XXX of 1947 illegal, but even the settle- 
ment including the agreement which is incorporated therein and which formed. 
the basis of the settlement was void and unenforceable. The Attorney-General 
invites our attention to the fact that his Lordship the Chief Justice only held 
that the procedure for enforcement of the settlement prescribed by s. 8A(2) 
was void and unenforceable; and even Mr. Justice S. K. Das primarily dealt 
with the plea about the invalidity of the procedure and did not expressly deal 
with the question as to the validity of the agreement incorporated in the settle- 
ment, even though he observed (at p. 280 of the report) that the Commissioner 
of Income-tax had failed to make out the case that the settlement under s. 8A 
of the Act was a legally valid settlement by reason of the severability or non- 
application of the discriminatory procedure under the Act. 


There is nothing in Basheshar Nath’s case which supports the view that the 
agreement solemnly arrived at between the Central Government and the peti- 
tioner and incorporated in the settlement recorded under s. 8A(2) is void and 
unenforceable. If a volunary agreement be granted; in my judgment, in pro- 
ceedings for a claim for refund of an amount already paid pursuant to the settle- 
ment in full or partial discharge of liability to pay tax, it will be open to the 
Central Government to rely upon this agreement and to plead that the petitioner 
is bound thereby. Against the claim made by the petitioner for refund of the 
amount if the Central Government is entitled to set up the agreement, evidently 
disputed questions of law and fact will fall to be determined: and normally a 
petition under art. 226 of the Constitution is not an appropriate proceeding 
for adjudicating upon disputed questions of fact. 


But the petitioner has claimed return of the securities and also the title- 
deeds deposited by him, and he has also claimed that the settlement shall not 
hereafter be enforced against him. It is conceded by the learned Attorney- 
General that in view of the decision in Basheshar Nath’s case the settlement 
cannot be enforced by the Income-tax authorities under the procedure prescrib- 
ed by s. 8A(2) of Act XXX of 1947. But it is contended that the petitioner 
is not entitled in this petition to an order for refund of the amount already 
paid or for return of the securities and title deeds of property deposited, 
because the petition in substance is filed against the Union of India and this 
Court has no jurisdiction to issue a writ directing the Union of India to refund 
the moneys paid and to return the securities and title-deeds of prope 
deposited by the petitioner. By art. 226 of the Constitution it is provided 
by the first clause, in so far as it is material: 

“Notwithstanding anything in article 32, every High Court shall have power, through- 
out the territories in relation to which it exercises jurisdiction, to issue to any person 
or authority, including in appropriate cases any Government, within those territories 
directions, orders or writs, including writs in the nature of ...mandamus, prohibition, 
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...and certiorari, or any of them, for the enforcement of any of the rights conferred by 
Part IO and for any other purpose.” 
Evidently the jurisdiction of the High Court is to be exercised throughout the 
territories in relation to which it exercises jurisdiction, but it cannot issue a 
writ operative outside that jurisdiction. Under art. 226 a writ may undoubt- 
edly issue in appropriate cases against any Government: but the writ may 
only issue within: the territories and not beyond. . 

The learned Attorney-General has invited our attention to several deci- 


sions in which it has been held that against statutory authorities located out- . 


side its jurisdiction a High Court cannot issue a writ or order under art. 226 
of the Constitution. In Election Commission, India v. Saka Venkata 
Subba Rao,® it was held that the High Court of Madras could not issue a writ 
under art. 226 of the Constitution against the Election Commission which has 
its office permanently located at New Delhi. In that case, Chief Justice Patan- 
jali Sastri negatived the contention of the petitioner that because the infringe- 
ment complained of operated to the prejudice of the petitioner within 
the jurisdiction of the Madras High Court that High Court was competent to 
entertain an application under art. 226 of the Constitution against the Elec- 
tion Commission which was located outside the jurisdiction of the Madras High 
Court. It was observed (p. 1152) : 

“| ..The rule that cause of action tracts jurisdiction in suits is based on statutory 
enactment and cannot apply to writs issuable under article 226 which makes no refe- 
rence to any cause of action or where it arises but insists on the presence of the person 
or authority ‘within the territories’ in relation to which the High Court exercises juris- 
diction.” 

It was also observed (p. 1150) : 

“wide as were the powers thus conferred (under the Constitution), a two-fold 

limitation was placed upon their exercise. In the first place, the power is to be exer- 
cised ‘throughout the territories in relation to which it exercises jurisdiction’, that is 
to say, the writs issued by the court cannot run beyond the territories subject to its 
jurisdiction. Secondly, the person or authority to,whom the High Court is empowered 
to issue such writs must be ‘within those territories’, which clearly implies that they 
must be amenable to its jurisdiction either by residence or location within those terri- 
tories.” 
This view was approved of in K. 8. Rashid and Son v. The Income-tax Investi- 
gation Commission, etc.9 in dealing with the question about the jurisdiction of 
the Punjab High Court to issue a writ against the Income-tax Investigation 
Commission functioning in Delhi. The same view was affirmed also in A. Than- 
gal Kunju Mudaliar v. N. Venkttachalam Potts.1° But these are cases 
in which the competence of the High Court to issue writs under art. 226 
against authorities located outside the limits of the jurisdiction of the High 
Court was canvassed. But in none of these cases was a writ claimed against 
the Union of India which evidently exercises executive authority over the entire 
territory of the Union. 

There are several decisions of the High Courts in which it has been held 
that the High Courts other than the High Court of Punjab have no jurisdic- 
tion to issue a writ under art. 226 against the Union Government compelling 
it to carry out its obligation. In Ramesh Chandra v. Director General’, the 
Caleutta High Court held that it had no jurisdiction to issue a writ under 
art. 226 of the Constitution against the Director-General of Observatories, New 
Delhi, because that Officer could not be said to be carrying on his nor- 
mal activities within the State of West Bengal. In coming to that conclusion, 
Mr. Justice Sinha relied upon an unreported judgment of a Division Bench of 
that Court in Lloyds Bank, Ltd. v. Lloyds Bank Indian Staff Association 
(Calcutta Branches), delivered by Chief Justice Harries wherein it was ob- 


8 [1953] 8.0. R. 1144, 10 [1955] 28.0. R. 1196. 
9 [1954] 8.C. R. 738. 11 [1953] A. I. R. Cal. 767. 
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served that a mandamus could not issue against the Government of India res- 
training it from giving effect to an award because art. 226 of the Constitution 
expressly allowed writs in the nature of prerogative writs to issue against Gov- 
ernment located in the territory over which the Court exercised jurisdiction 
and the Government of India could not be regarded as located in the State of 
West Bengal. In P. N. Films, Ltd. v. Union of India,'2 Mr. Justice Coyajee 
held that a petifion filed in the Bombay High Court challenging the validity 
of an order issued by the Ministry of Information and Broadcasting at New 
. Delhi exercising powers under s. 5(4) of the Cinematograph Act, 1952, which 
was made on behalf of the Central Government and issued at New Delhi, was 
not maintainable as the issuing authority was the Central Government located 
at New Delhi, and that the fact that the authority was functioning in 
the territory of the Bombay State did not per se give jurisdiction to the Bom- 
bay High Court. In coming to that conclusion the learned Judge purported 
to extend the principle of the cases decided by the Supreme Court in Election 
Commission, India v. Saka Venkata Subba Rao and K. S. Rashid and Son v. The 
Income-tar Investigation Commission. 

There is a recent decision of a full bench of the Madhya Pradesh High 
Court in Surajmal v. State of M.P.13, in which Chief Justice Hidayatullah in 
delivering the judgment of the Court held that a petition under art. 226 of 
the Constitution challenging a communication relating to the rejection of an 
application filed by the Government of India could not lie in the Madhya Pra- 
desh High Court because a writ binding the Government of India could not 
issue from that High Court. The learned Chief Justice gave two substantial 
reasons for holding that such a writ could not issue: (i) that the Central Gov- 
ernment could not be deemed to be permanently located or normally carrying 
on its business within the jurisdiction of the High Court, and (ii) that the 
record of the case which the Central Government decided was not before the 
High Court and could not be made available from any legal custody within 
the State. It was observed in that ease that in the context of the Indian Con- 
stitution ‘‘Central Government’’ means the President acting through the Coun- 
cil of Ministers and that it could hot be gainsaid that the Government of India 
as an authority was permanently located and normally carried on its activities 
from New Delhi and in that sense the Central Government was situated out- 
side the jurisdiction of the Madhya Pradesh High Court. 

There is a decision of a single Judge of the Allahabad High Court in Tej 
Bhan Madan v. Govt. of I ndia'*, in which also a similar view was expressed. In 
that case, an order was passed in New Delhi by the Deputy Secretary to the 
Government of India, and it was held that the High Court of Allahabad had no 
jurisdiction to entertain the petition. In coming to that conclusion the learned 
Judge purported to follow an unreported judgment of a divisiqn bench of that 
Court in Inderjeet Singh v. Chief Commercial Manager, E. 1. Rly., Calcutta, 
decided on October 9, 1953. It must, however, be observed that the state 
of authorities in the Allahabad High Court is somewhat unsatisfactory because 
in an earlier full bench judgment of that Court in Magbulunissa v. Union of 
India'®, it was held that the Union of India could be said to be within the 
territorial jurisdiction of the Allahabad High Court as it had been given autho- 
rity throughout the length and breadth of the country and accordingly the 
High Court of Allahabad had jurisdiction under art. 226 of the Constitution 
to issue a writ against the Union of India. . 

The jurisdiction of the High Court to issue writs is circumscribed by a dual 
restriction—that the writ will not run outside the territory over which the 
High Court has jurisdiction, and the person or authority against whom the 
writ is to issue must be within that territory. The test which is determinative 
of the jurisdiction of the High Court is whether the authority whose action is 
challenged is within the territory over which the High Court has jurisdiction, 


12 (1954) 57 Bom. L. R. 753. 14 [1954] A.I. R. AN. 522. 
13 [1958] A. I. R. M. P. 103. F.B. 15 [1953] A. I. R. All. 477, vs. 
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i.e., whether the authority or person is amenable to the jurisdiction of the High 
Court. Normally a person permanently residing or an authority permanently 
located at a-place over which the High Court has jurisdiction is within the 
territory. The Union of India exercises executive authority over the entire 
territory of India and the right of a citizen is undoubtedly infringed at the 
place where he resides; but the source of the authority of the Union is in New 
Delhi where the administrative offices are located. The infringement of the 
rights of the citizen at a given place does not invest the High Court having 
jurisdiction at that place with authority to issue a writ; and the competence - 
of the Union to exercise authority over the place where the rights are infring- 
ed also does not invest the High Court with that authority. The jurisdiction 
to issue a writ must, therefore, be determined by the competence of the High 
Court to compel performance of its directions in the event of failure to com- 
ply with the same, and in my judgment in the absence of power vested in this 
Court to compel restitution of property collected by the Union in exercise of its 
executive authority, a petition for a writ against the Union for compelling 
restitution may not be entertained by this Court. 

This yiew on the two preliminary objections may be sufficient to justify the 
dismissal of the petition against the Union of India, but the petition is not 
liable to be dismissed in limine against the other respondents. By his amend- 
ed petition the petitioner has claimed relief against the Commissioner of 
Income-tax and the Income-tax Officer whose offices are admittedly located 
within the territorial jurisdiction of this Court and who are amenable to the 
jurisdiction of this Court. We must, therefore, proceed to consider whether 
g. 3 of Act I of 1959, which incorporates s. 49EE in the Indian Income-tax 
Act, is beyond the competence of the Union Parliament in that it violates the 
fundamental rights of the petitioner under arts. 14, 19(1)(f) and 81 of the 
Constitution. The scheme of s. 49EE is to prohibit the initiation or prosecu- 
tion of proceedings against the Government of India to recover sums of money 
paid or securities furnished by tax-payers in pursuance of any settlement re- 
lating to assessment or re-assessment made before January 17, 1959, under the 
Indian Income-tax Act or otherwise pending the completion of assessment or 
re-assessment in any case where a notice under s. 34 of the Income-tax Act has 
been issued before January 17, 1959, and to permit retention of the money or 
security for a period of two years from January 17, 1959, if no notice has 
been issued under s. 34 before that date, and, if during the period of the said 
two years notice under s. 34 is issued, pending the completion of the assess- 
ment, re-assessment or settlement in pursuance of such notice. The Income-tax 
authorities are also invested with authority to set-off the moneys lying with 
the Government or the amount of the security left in the custody of the Gov- 
ernment against the tax, interest, penalty or any other sum which may be- 
come payable by reason of any assessment, re-assessment or settlement made in 
pursuance of any notice issued under s. 34: and in computing the period of 
limitation prescribed for any legal proceeding in relation to any such sum or 
security, the time during which the proceedings could not be instituted by 
reason of the provisions contained in sub-s. (1) is liable to be excluded. 

The tax-payers who had entered into settlements voluntarily offered to pay 
certain sums of money in satisfattion of their liability to pay tax; but the 
Commission appointed for ascertaining the liability of tax-payers could not, 
in view of the discriminatory character of the provisions, lawfully assess the 
liability of those tax-payers, and’even the procedure for enforcement of settle- 
ments could not be regarded as valid. The Legislature has now authorised the 
Unien Government by the impugned enactment to retain the amount pending 
determination of the tax liability of the assessee. The impugned enactment 
evidently affects a certain class of tax-payers, viz., those who have entered into 
settlements either under the Indian Income-tax Act or otherwise before January 
17, 1959, relating to assessment or re-assessment and have, in pursuance of 
such settlements, paid any sum of money or furnished any security for pay- 
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ment of any sum of money. This class of persons are prohibited from claim- 
ing refund of the money paid or return of the securities furnished pending 
the completion of the assessment or re-assessment or settlement in pursuance 
of the notice under s. 34 if the notice was issued before January 17, 1959; or 
for a period of two years in the first instance from January 17, 1959, if no 
such notice is issued; and if such notice be thereafter issued, pending the com- 
pletion of assessment, re-assessment or settlement in pursuance of the notice. 
It is undisputed that a special treatment is meted out to this class of persons. 

Is the grouping of these persons for special treatment by law invalid as in- 
fringing the equal protection clause of the Constitution? Article 14 guaran- 
tees equality before the law or the equal protection of the laws to all persons 
within the territory of India. Equal protection of the laws however does not 
mean that all laws must be general or universal in their character and applica- 
tion. The Legislature is competent to classify persons or objects to be brought 
under the operation of an enactment, and if the classification is just and has 
a rational relation to the object the Legislature seeks to achieve, it is not oper 
to the Courts to sit in judgment over the wisdom of the Legislature in making 
the classification. A special provision made with regard to a class of persons 
will be regarded as valid if the classification is founded upon a real and sub- 
stantial distinction and is not arbitrary. Article 14 forbids class legislation, 
but it does not forbid reasonable classification for purposes of legislation. To 
satisfy the test of permissible classification, two conditions must be fulfilled: 
(i) the classification must be founded on an intelligible differentia which dis- 
tinguishes persons or things that are grouped together from others left out of 
the group, and (ii) the differentia must have a rational relation to the object 
sought to be achieved by the statute in question. The impugned enactment it- 
self indicates the persons to whom the provisions are intended to apply, and 
the basis of the classification is that persons falling in this group after ac- 
cepting liability and agreeing to pay tax and after making payments or fur- 
nishing securities in discharge of liability, are now seeking to go back upon 
their agreements on the plea that the settlements are void. Under the im- 
pugned enactment proceedings cannot be initiated or continued for recovery 
of the amount paid or security furnished pending determination of liability for 
payment of tax under the normal procedure prescribed by ss. 23 and 34 of the 
Income-tax Act. Selection of this group of persons from out of persons who 
have claims against the Government for special treatment is evidently based 
upon an intelligible differentia which bears a reasonable relation to the ob- 
ject sought to be achieved—facilitating collection of tax lawfully due by the 
tax-payers. Nor is there ground to suppose that there is any discrimination 
between groups of tax-payers who have entered into settlements with the Gov- 
ernment under s. 8A of Act XXX of 1947. That group of tax-payers, who, 
having settled their liability to pay tax, have not paid anythifig towards dis- 
charge of their liability, have not the same characteristics as the group of tax- 
payers who are covered by the impugned enactment. 

By para. 15A of the petition it is submitted on three grounds that the im- 
pugned legislation makes an unreasonable classification: 

(i) that it imposes more onerous burden on the persons who have settled and made 
payment than on those whose cases have been settled but have not made payment; 

(ii) that it does not provide for payment of interest and thereby results in discri- 
mination between persons who have made payments under a settlement and persons 
who make advance payment under the provisions of the Indian Income-tax Act, and 

(ii) that the provisions of the Taxation on Income (Investigation Commissiof) 
Act having been held discriminatory and void, and all settlements made thereunder 
having also been declared as void and of no effect, the impugned legislation was infend- 
ed to be passed in furtherance and in implementation of discriminatory provisions of 
law and was, therefore, itself discriminatory. 

I am unable on any of the three grounds to hold that the impugned legislation 
makes an unreasonable classification. It is difficult to hold that the persons 
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who have entered into voluntary settlements and have made payments in pur- 
suance of such settlements are unreasonably discriminated against those who 
have not made such payment. On the view that there is a tax liability, pro- 
ceedings have to be taken under the procedure prescribed by the Indian 
Income-tax Act for recovery of the tax due. Those who have not made pay- 
ments as well as those who have made payments are to be proceeded against 
under the normal procedure prescribed by s. 34 of the Income-tax Act, but the 
payments made pursuant to voluntary settlements are permitted to be retained 
with the Government pending determination of liability. A person who has 
made payment in satisfaction of a liability which could not be enforced under 
the procedure prescribed by a statute may be in a position less advantageous 
than that of a person who has not made such a payment; and to that extent, 
when legislation is enacted preventing the former from claiming refund of the 
moneys paid, his position may be regarded as more onerous. But it cannot on 
that account be held that the classification made between the two sets of persons 
is unreasonable. 

The second ground also is not substantial. Neither the Indian Income-tax 
Act nor ‘the general law imposes any obligation upon the State to pay inte- 
rest on amounts lying with it. It is true that the Legislature by s. 18A of 
the Income-tax Act has provided for payment of interest on the amount of 
advance payment of tax which is in excess of the assessed liability. But evi- 
dently the scheme of the Income-tax Act is to collect the tax due for the year 
of account in the succeeding year which is called the assessment year. By 
s. 18A provision is made for demanding and collecting the tax in advance of 
assessment, and interest has by statute been made payable on excess payments 
made by way of advance payment. But the distinction arising as a result of 
the liability imposed by statute upon the Government to pay interest on ad- 
vance payment of tax under cl. (5) of s. 18A and the absence of an express 
liability to pay interest on amounts retained by virtue of the authority con- 
tained in s. 49EE does not even furnish a ground for holding that there is any 
attempted classification—much less an unreasonable classification. Tax- 
evaders governed by s. 49EE of the Income-tax Act and persons who have made 
payment of tax in advance under s. 18A(5) of the Act do not fall in the same 
elass: they form distinct groups and are not similarly situated. Article 14 of 
the Constitution guarantees equal protection of laws: i.e., application of the 
game laws to persons similarly situated, but the provisions of s. 18A(5) and 
s. 49EE do not apply to persons who are similarly situated. In the absence 
of any obligation imposed under any statute or common law to pay interest 
on amounts lying with the Government pending determination of liability of 
tax-payers, the absence of a provision to pay interest on such amounts is not 
a ground for holding that there is an unreasonable classification. 

Nor is the impugned legislation in furtherance and in implementation of a 
discriminatory provision of law. It is true that ss. 5(1), 5(4), 8 and 8A(2) of 
Act XXX of 1947, were declared at diverse times by the Supreme Court to 
be discriminatory since the Constitution of India came into force. The liability 
to pay tax arises not by the force of that Act. The Indian Income-tax Act 
is the source of that liability and it is under the provisions of the Income-tax 
Act that the tax is sought now to be assessed and collected. By s. 49EE the 
Legislature has not attempted to give any binding effect to the result of the 
investigations made by the Commission, nor are the assessees, who have paid 
amounts in pursuance of voluntary settlements, sought to be held bound by 
those agreements. The Legislature has merely authorised the Government of 
India to hold in reserve the amounts paid voluntarily by those assessees pend- 
ing determination of their liability, without even seeking to hold them bound 
by the terms offered by them and accepted by the Government. Such a pro- 
vision is not intended to implement the provisions of the Taxation on Income 
(Investigation Commission) Act. 

Article 19(1)(f) of the Constitution, on which reliance was sought to be 
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placed on behalf of the assessee, grants protection to all citizens in respect of 
their right to acquire, hold and dispose of property. Evidently the moneys 
paid and the securities furnished are the property of the petitioner, and the 
right of the petitioner to hold and dispose of that property is restricted. But 
the right conferred by art. 19(1)(f) is not absolute: it is subject, by el. (5) of 
art. 19, to any law imposing reasonable restrictions on the exercise of that right 
in the interests of the general public. It is in the interests of the general pub- 
lic that the tax due by the citizens should be collected: and if, with a view 
to render effective the collection of tax the liability to pay which was admitted 
at one time, a provision has been made that the amount paid by the petitioner 
and others similarly situated should be retained with the Government pending 
determination of their liability, the law which authorises such retention does 
not impose an unreasonable restriction on the right to hold or dispose of pro- 
perty. The restriction is expressly limited in duration, i.e., till determination 
of the liability to pay tax. It was urged by Mr. Amin that the Income-tax 
Officers, having regard to the amendment made in s. 34, may not now complete 
the assessment for, say, fifty or a hundred years, and such a possibility cannot 
be ruled out in considering the reasonableness or otherwise of the restriction 
imposed by the impugned legislation. But the validity of a statute cannot be 
adjudged in the light of a possible abuse of authority by those entrusted with 
the obligation of enforcing or administering the same. We do not think that 
the impugned legislation is invalid as infringing the provisions of art. 19(1) (f) 
of the Constitution. 

It is provided by cl. (1) of art. 31 that no person shall be deprived of his 
property save by authority of law. Clause (2), as it stood before the amend- 
ment by the Constitution (Fourth Amendment) Act, 1955, provided: 

“No property, movable or immovable, including any interest in, or in any company 
owning, any commercial or industrial undertaking, shall be taken possession of or 
acquired for public purposes under any law authorising the taking of such possession 
or such acquisition, unless the law provides for compensation for the property taken 
possession of or acquired and either fixes the amount of the compensation, or specifies 
the principles on which, and the manner in which, the compensation is to be deter- 
mined and given.” 

This clause was substituted by cls. (2) and (2A) by the Constitution (Fourth 
Amendment) Act, 1955. By cl. (2) as amended it is provided: 

“No property shall be compulsorily acquired or requisitioned save for a public pur- 
pose and save by authority of a law which provides for compensation for the property 
so acquired or requisitioned and either fixes the amount of the compensation or speci- 
fies the principles on which, and the manner in which, the compensation is to be deter- 
mined and given; and no such law shall be called in question in any court on the 
ground that the compensation provided by that law is not adequate.” e 
By cl. (2A) it is provided: 

“Where a law does not provide for the transfer of the ownership or right to pos- 
session of any property to the State or to a corporation owned or controlled by the 
State, it shall not be deemed to provide for the compulsory acquisition or requisition- 
ing of property, notwithstanding that it deprives any person of his property.” 

Before the amendment of art. 31, there was a considerable volume of judi- 
cial authority as to the meaning and effect of cls. (1) and (2), and especially 
on the question whether cls. (1) and (2) dealt with the same subject-matter. 
In Chiranjitlal Chowdhuri v. The Union of India's, Mr. Justice S. R. Das (as 
he then was) expressed the view that there were several difficulties in taking 
the view that cls. (1) and (2) of art. 31 dealt with the same topic, viz., com- 
pulsory acquisition or taking possession of property, cl. (2) being merely an 
elaboration of cl. (1). He further held that cl. (1) of art. 31 enunciated the 
general principle that no person shall be deprived of his property except by 
authority of law, which, put in a positive form, implied that a person may be 
deprived of his ‘property, provided he was so deprived by authority of law, 

16 [1950] 8.C. R. 869 s.c. 53 Bom. L. R. 499. 
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and that no question of compensation arose under cl. (1); whereas the effect 
of cl. (2) was that only certain kinds of deprivation of property, namely, those 
brought about by acquisition or taking possession of it, will not be permissible 
under any law, unless such law provided for payment of compensation. This 
view was not accepted in a later decision of the Supreme Court, The State of 
West Bengal v. Subodh Gopal Bose1?. In that case, a majority of the Court 
held that art. 31 protected the right to property by defining the limitations on 
the power of the State to take away private property without the consent of 
the owner and that cls. (1) and (2) of art. 31 were not mutually exclusive in 
scope and content, but should be read together and understood as dealing with 
the same subject, namely, the protection of the right to property by means of 
limitations on the State’s power, the deprivation contemplated in el. (2) being 
no other than the acquisition or taking possession of the property referred to 
in cl. (2). In Dwarkadas Shrinivas of Bombay v. The Sholapur Spinning and 
Weaving Co., Ltd.18, again it was held by a majority of the Court that from 
the language employed in the different sub-clauses of art. 31 it was difficult 
to escape the conclusion that the words ‘‘acquisition’’ and ‘‘taking possession”? 
used in art. 31(2) had the same meaning as the word ‘‘deprivation’’ in art. 
31(1) and that art. 31 was a self-contained provision delimiting the field of 
eminent domain and cls. (1) and (2) of art. 31 dealt with the same topic of 
eompulsory acquisition of property. 

Under the amended cl. (2) property can be acquired compulsorily or requi- 
sitioned only for a public purpose and by authority of a law which provides 
for compensation : and the restrictions on the law for acquisition or requisition 
are further elaborated by cl. (24). Clause (2) of art. 31 in terms provides 
that property shall be compulsorily acquired or requisitioned only for a public 
purpose and by authority of a law which provides for payment of compensa- 
tion for the property so acquired or requisitioned and either fixes the amount 
of the compensation or specifies the principles on which, and the manner, in 
which, the compensation is to be determined and given. By cl. (2A) a lew 
which does not provide for the transfer of ownership or right to possession of 
property to the State or to a corporation controlled by the State is not, even 
if it deprives a citizen of his property, to be deemed a law for compulsory 
acquisition or requisition. Before the amendment of art. 31, the State’s power 
to take away property was comprehensively delimited by that article. The 
purpose was not to declare the right of the State to deprive any person of his 
property but to protect the right to property by defining the limitations on 
the power of the State to take away private property without the consent of 
the owner. By the amendment made to the Constitution now cls. (1) and (2) 
of art. 31 do not deal with the same subject-matter. Clause (1) deals with 
deprivation of ,property generally and cl. (2} deals with compulsory acquisi- 
tion or requisitioning of property. In other words, every deprivation of pro- 
perty is not compulsory acquisition or requisitioning of property. 

It is urged by Mr. Amin that the petitioner being deprived of his property, 
the legislation which permits that deprivation is contrary to art. 31(1) and, 
therefore, void. But evidently the deprivation of the property of the peti- 
tioner is under the authority of law, and on the bare plea that there is depri- 
vation of his property the petitioner is not entitled to any relief. 

This deprivation of property again does not amount to requisitioning of pro- 
perty. Counsel for the petitioner fairly concedes that there is no compulsory 
acquisition of his property because his right to the moneys paid or the securi- 
ties furnished is not finally extinguished. But it is urged that the petitioner 
being prevented from exercising his right to that property which belongs to 
him under the authority of a statute, the retention of his property with the 
Government constitutes requisitioning of property within the meaning of art. 
31(2) and inasmuch as s. 49EE of the Income-tax Act does not provide for 
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payment of compensation for the property requisitioned the provision must be 
regarded as void. But evidently a law which does not provide for the transfer 
of a right to possession of any property to the State is not to be deemed a law 
providing for compulsory acquisition or requisitioning of property. By 
s. 49EE a restriction is put upon the exercise of the right of the petitioner to 
his property: that is, he is not entitled to make a claim or to start or continue 
a proceeding for recovery of that property during a specified period. By the 
imposition of such a restriction the right to possession of the property is not 
transferred. Sub-section (3) of s. 49EE expressly provides that in computing 
the period of limitation prescribed for any legal proceeding in relation to any 
sum or security paid or furnished to the Central Government under sub-s. (1) 
the period during which the proceeding could’ not be instituted by reason of 
the provisions contained in sub-s. (1) shall be excluded. Therefore, the right 
to take proceedings after the completion of the assessment or re-assessment 
proceedings is also preserved. 

The contention raised by counsel for the petitioner that the expression 
‘‘transfer of’’ used in cl. (2A) of art. 31 does not govern the ‘‘right to possess- 
ion’’, and consequently any law which provides for a right to possession of 
any property is to be deemed a law relating to compulsory acquisition or re- 
quisitioning of property, has, in my judgment, no force. The law which pro- 
vides for the transfer either of the ownership or of the right to possession of 
any property to the State or to a corporation owned or controlled by the State 
must, if it is not to be violative of the fundamental right under art. 31, pro- 
vide for compulsory acquisition or requisitioning of property. But there is 
no transfer of a right to possession by virtue of the provisions contained in 
s. 49EE which restricts the exercise of the right to take proceedings for re- 
covery of the moneys paid or securities furnished, and there is consequently 
no requisitioning of property of the petitioner. 

The learned Attorney General also contended that the fundamental right 
to property guaranteed by art. 31 cannot be set up to defeat the right of the 
State to impose, levy and collect tax: and in support of his contention, he re- 
lied upon art. 265 of the Constitution and cl. (5).(b) (+) of art. 31. It was 
urged that against the levy or collection of a tax by authority of law no funda- 
mental right can be set up because art. 265 is not included in Part III of the 
Constitution. Our attention was invited in support of this argument to a judg- 
ment of the Supreme Court in Ramjilal v. Income-tax Officer, Mohindargarh'®. 
In that case, it was observed (p. 186): 

“...If collection of taxes amounts to deprivation of property within the meaning 
of article 31(1), then there was no point in making a separate provision again as has 
been made in article 265. It, therefore, follows that clause (1) of article 31 must be 
regarded as concerned with deprivation of property otherwise than py the imposition 
or collection of tax, for otherwise article 265 becomes wholly redundant...In our opi- 
nion, the protection against imposition and collection of taxes save by authority of law 
directly comes from article 265, and is not secured by clause (1) of article 31.” 
Relying upon these observations it was contended that against the enforcement 
of a law relating to levy or collection of a tax, a claim of protection of a funda- 
mental right to property affected thereby cannot be set up. Evidently the law 
referred to in art. 265 must be a valid law. If the impugned law infringes 
any of the fundamental rights of the tax-payer (other than the right under 
art. 31), art. 265 will not come to the aid of the authority; and for reasons 
already set out s. 49EE does not infringe the fundamental rights guaranteed 
under arts. 14 and 19(1)(f). By the incorporation of cl. (5) (b)(i) in art. 31, 
the Constitution denies the claim to right to property as a fundamental right 
against the imposition, levy or collection of tax under the authority of a sta- 
tute. Section 49EE of the Income-tax Act relates to the levy and collection 
of a tax which has already become due: and by virtue of cl. (5) (b) (+) of art. 31 
nothing in el. (2) of art. 31 is to affect the impugned enactment. 

19 [1951] S. 0. R. 127. 
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The provisions contained in s. 49EE, in so far as it imposes a disability, can- 
not be regarded, ‘for reasons already set out, as a provision relating to com- 
pulsory acquisition or requisitioning of property, and the validity of such a 
provision doesnot depend upon any scheme providing for compensation. The 
contention of the petitioner that the impugned legislation is void as infring- 
ing the fundamental rights guaranteed under arts. 14, 19 (1)(f) and 31 of 
the Constitution must, therefore, be negatived. 

Mr. Amin on behalf of the petitioner urged that the amount of Rs. 4,00,000, 

which has been recovered from the petitioner pursuant to the settlement, and 
the securities deposited by the petitioner are all the property of the petitioner 
and they did not belong to the estate of his deceased father. But the question 
whether all this property belonged to the estate of the petitioner’s deceased 
father and the question whether by reason of the payment made under the set- 
tlement they are liable to be availed of under s. 34 of the Income-tax Act in 
discharge of liability which may hereafter be determined are questions of fact 
which cannot be agitated in this petition. Admittedly the petitioner has paid 
the amounts and furnished the securities in pursuance of the settlement to- 
wards satisfaction of the liability declared by the settlement on the footing 
that the moneys paid and the securities furnished were so payable, and in this 
petition for the issue of a writ it is not open to the petitioner to ask us to 
‘enter upon an enquiry whether the moneys paid and the securities furnished 
‘did belong to the estaté of the deceased father of the petitioner. An enquiry 
into those questions will raise numerous issues of fact, and a petition for 
the issue of a writ is not an appropriate proceeding for determination of those 
issues. 

The argument that the settlement was procured by exercising coercion has 
not been pressed before us. 


S. T. Desar J. This case raises some questions of importance. One of them 
is with regard to the vires of the new s. 49EE inserted in the Income-tax Act 
by the Amending Act I of 1959. Another relates to the jurisdiction of this 
Court to issue a writ under art. 226 of the Constitution to the Union of India. 
The facts relevent for the purpose of determination of the legal contentions 
raised on either side have been summarised by my learned brother and I need 
not repeat them. I agree in the conclusion reached by him on the question of 
jurisdiction but on the balance of different considerations. For my part it is 
not without some difficulty that I have reached the conclusion that the newly 
inserted s. 49EE of the Income-tax Act is intra vires the Legislature and not 
within the inhibition of the equal protection clause in art. 14 of the Consti- 
tution. The section does result in palpable inequality, but, for reasons I shall 
state, I do not think that deviation to be such as should defeat the legislation. 

Two contentions have been raised in limine by the learned Attorney General 
and strongly pressed for our acceptance. One of the reliefs sought by the 
petitioner is for the issuance of a writ in the nature of mandamus compelling 
respondent No. 1, the Union of India, to refund to the petitioner a sum of 
Rs. 4,01,612.22 nP. paid by the petitioner under a settlement effected in ac- 
cordance with the provisions of the Taxation on Income (Investigation Com- 
mission) Act, 1947. Relief of a like nature is also sought by the petitioner 
‘compelling respondent No. 1 and respondent No. 3, the Commissioner of 
Income-tax, to return to the petitioner certain shares and documents of title 
deposited by the petitioner as security under that settlement. 

The preliminary objection relating to jurisdiction of this Court to issue a 
writ under art. 226 of the Constitution directing respondent No. 1 to refund 
that amount and return those shares and documents of title rests on the con- 
tention that the Union of India is not within our territorial jurisdiction. It is 
common ground that the settlement was arrived at in Bombay and the sum of 
a little over Rs. 4 lacs and the shares and documents of title of which refund 
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and return is claimed by the petitioner had been paid and deposited in Bombay 
and recovery proceedings are threatened against the petitioner at Bombay. 

The argument of the learned Attorney General was that the powers of this 
Court under art. 226 which extend ‘‘throughout the territories in relation to 
which it exercises jurisdiction’? and in the exercise of which it can issue a 
writ to ‘‘any person or authority, including...any Government’’ have the ex- 
press and explicit limitation upon them that the person or authority or Gov- 
ernment must be ‘‘within those territories’’. It is said that this question of 
jurisdiction of the High Court has been considered by the Supreme Court in 
cases where a writ was sought against an ‘‘authority’’ such as a Tribunal and 
it was there held that the proper test to be applied in such a case is that of 
residence or location of the authority. The Authority must be amenable to 
the jurisdiction of the High Court either by residence or location within the 
territories in relation to which the High Court exercises jurisdiction. The 
argument ran that there is no reason why the same test of residence or loca- 
tion favoured by the Supreme Court in interpreting art. 226 and particularly 
the words ‘‘within those territories’’ should not apply to the case of respond- 
ent No. 1 which is located at New Delhi outside the territorial jurisdiction of 
this Court. Learned counsel referred to a number of decisions of the Supreme 
Court and some High Courts to which I shall presently turn. None of the 
decisions of the Supreme Court deals with the specific question that has arisen 
for our determination. They do not lead directly to the solution of this vexed 
question. But, there are to be found in them instructive observations which 
afford guidance. 

In Election Commission, India v. Saka Venkata Subba Rao’, the respond- 
ent, who had been convicted and sentenced to rigorous imprisonment for seven 
years, was elected a member of the Madras Legislative Assembly. At the in- 
stance of the Speaker of the Assembly, the Governor of Madras referred to the 
Election Commission, which had its offices permanently located at New Delhi, 
the question whether the respondent was disqualified and could be allowed to 
sit and vote in the Assembly. The respondent thereupon applied to the High 
Court of Madras under art. 226 of the Constitution for a writ restraining the 
Election Commission from enquiring into his alleged disqualification for mem- 
bership of the Assembly and the High Court issued a writ of prohibition 
against that authority.: On appeal that decision was reversed by the Supreme 
Court. Referring to art. 226 of the Constitution, Patanjali Shastri C.J. observ- 
ed at pp. 1150-1151: 

“.,.But wide as were the powers thus conferred, a two-fold limitation was' placed 
upon their exercise. In the first place, the power is to be exercised ‘throughout the 
territories in relation to which it exercises jurisdiction’, that is to say, the writs issued 
by the court cannot run beyond the territories subject to its jurisdiction. Secondly, 
the person or authority to whom the High Court is empowered to issue such writs must 
be ‘within those territories’, which clearly implies that they must be amenable to its. 
jurisdiction either by residence or location within those territories.” ` 
After observing that such limitation was a logical consequence of the origin 
and development of the power to issue prerogative writs as a special remedy 
in England and referring to the exercise there of the King’s prerogative power 
of superintendance over the due observance of the law by his officials and 
tribunals the learned Chief Justice proceeded to observe (p. 1151): 

“ ..We are unable to agree with the learned Judge below that if a tribunal or 
authority permanently located and normally carrying on its activities elsewhere exet- 
cises jurisdiction within those territorial limits so as to affect the rights of parties there- 
in, such tribunal or authority must be regarded as “functioning” within the territorial’ 
limits of the High Court and being therefore amenable to its jurisdiction under 
Article 226.” 

In K. S. Rashid and Son v. The Income-taz Tasastigation Commission, ete.? 
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it was held by the Supreme Court that the Punjab High Court had jurisdic- 
tion to issue a writ under art. 226 of the Constitution to the Income-tax Investi- 
gation Commission located in Delhi and investigating the case of the petitioner 
under s. 5 of the Taxation on Income (Investigation Commission) Act, 1947, 
although the petitioners were assessees within the U.P. State and their original 
assessments were made by the Income-tax authorities of that State. Mukher- 
jea J. (later Chief Justice of India) reiterated the view expressed in the ob- 
servations of Patanjali Shastri C.J. in the case of the Election Commission 
relating to the limitation on powers of the High Court in the matter of is- 
suance of a writ. 

In A. Thangal Kunju Musaliar v. M. Venkitachalam Potti? question -arose 
whether the Iligh Court of Travancore had jurisdiction to issue a writ under 
art. 226 against respondent No. 1, an official authorised under Travancore 
Taxation on Income (Investigation Commission) Act (XIV of 1124) read with 
enactments of the Indian Parliament on the subject, and against respondent 
No. 2, the Indian Income-tax Investigation Commission. It was pointed out 
in that case by the learned Attorney General in the course of his arguments 
that respondent No. 2 had its office in New Delhi and was permanently located 
there and the mere fact of its having appointed respondent No. 1 to function 
and carry on the investigation within the State of Travancore under its direction 
did not make it amenable to the jurisdiction of the High Court. He, there- 
fore, contended that the High Court had no jurisdiction to entertain the’ writ 
petition against respondent No. 2. He further contended that the High Court 
could not do indirectly what it was not able to do directly and that it could 
not issue any ‘writ of prohibition against respondent No. 1 either, even though 
he had his office at Trivandrum and had a permanent location within’ the 
jurisdiction of the High Court inasmuch as he was merely an arm of respon- 
dent No. 2 and any writ issued against him would have the indirect effedt of 
prohibiting respondent No. 2 from exercising its legitimate functions within 
the ambit of its powers under the Travancore Act XIV of 1124 read with Aét 
XXX of 1950 and Act XLIV of 1951. Bhagwati J., who delivered the judg- 
ment of the Court, referred to the statement of law from the judgment ‘of 
Patanjali Shastri C.J. in the case of the Election Commission, quoted by, ine 
above, and went on to observe at p. 1208 of the report: eke 

“The mere functioning, of the Tribunal or authority permanently located and nor- 
mally carrying on its activities elsewhere, within the territorial limits was not consi- 
dered sufficient to invest the High Court with jurisdiction under article 226 nor was the 
accrual of the cause of action within the territories considered sufficient for the “pur- 
pose. The residence or location within the territories of the person or authority was 
considered a condition of the High Court being empowered to issue such writs with 
the result that the’ Election Commission having its office permanently located at New 
Delhi was held not amenable to the jurisdiction of the High Court for the issue of @ 
writ under article 226.” : 
These observations were strongly relied upon by the learned Attorney-General 
and upon the strength of them was founded the argument that the test’ of 
‘‘funetioning’’ within the territorial limits of the High Court by an authority 
or Tribunal permanently located and normally carrying on its activities’ else- 
where was negatived by the Supreme Court. It was said that these obser- 
vations should with equal force apply to the case of the Union of India which 
is permanently located and normally carries on its activities outside the terri- 
torial jurisdiction of the High Court. I do not think the analogy is perfect. 
Nor do I think that any such absolute equation can be established. Of cotirse,. 
as I have already said, the observations of their Lordships of the Supreme: 
Court relied on by learned counsel are very instructive but it will be necessary 
to consider how far they can apply to the case of ‘‘any government” ‘such’ 
for instance as the Union of India. Of this more hereafter. Tbe de 
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To turn to the decisions of some High Courts to which our attention has 
been ‘drawn by counsel. In Magbulunissa v. Union of Indiat decided by -a 
full-bench of the Allahabad High Court it was held that the Union of India 
gan be said to be within the territorial jurisdiction of the High Court as it 
‘‘fanctions’’ throughout the length and breadth of the country. Mr. M. P. 
Amin, learned counsel for the petitioner, strenuously urged before us that this 
‘decision fully supports his contention that this Court has jurisdiction to enter- 
{ain this petition and issue an appropriate writ against the Union of India; 
and he leaned heavily on the following observations of Sapru J. at p. 479 of 
the report: 

“In ‘our opinion, the jurisdiction of this Court to intervene under Art. 226 depends 
-not upon where the Headquarters or the Capital of the Government is situate but upon 
the fact of the effect of the act done by Government, whether Union or State being 
within the territorial limits of this Court.” ‘ 

Now, the ratio of this decision is to be gathered from the following 
observations (p. 479): 

“Obviously, therefore, the reasonable interpretation to place upon Art. 226 of the 
Constitution is to make the test of residence of the applicants and the effect of the order 
on the applicants the supreme test in deciding whether the Court has or has no juris- 
diction in dealing with the writ application.” | ; 

With respect, I am unable to accept, the effect of an order of the Union Govern- ` 
ment on the applicant in the territories in which he himself resides, as the 
ruling test of the matter when we have to interpret the crucial words ‘‘any 
government, within those territories’. But I need not discuss this aspect of 
the matter which appealed to the learned Judges of the Allahabad High .Court 
who decided that full bench case. This line of reasoning and this test do not 
derive any support from any of the three decisions of the Supreme Court 
. already referred to by me and would indeed seem not to accord with the 
principles which appealed to their Lordships of the Supreme Court. Inci- 
dentally I may observe that in two later decisions the Allahabad High Court 
does not appear to have adhered to the view taken in the full bench 
case. Mr. Amin.also relied strongly on the following observations at p. 478 
in the report of the decision of the full bench made while repelling the con- 
tention pressed by learned counsel on behalf of the Union of India: , 

_ “His contention is that this Court has power only to issue writs to any person or 
authority, including in appropriate cases any government, only if that government is 
situate within the jurisdiction of this Court. This argument completely ignores the 
words ‘any government’. They indicate that the founding fathers knew that more than 
one government would function within the same territory. The assumption on which 
Mr. Dhaon’s argument proceeds is that the Union Government is siguate only in Delhi 
which is the capital of this country and where the President and the Union Govern- 
ment function. This argument is based, in our opinion, upon a misapprehension of the 
nature of the Constitution under which this country functions.” : 

Now I am in respectful agreement that in interpreting the relevant and cru- 
cial words of art. 226 with which we are concerned the words ‘‘any govern- 
ment” cannot be ignored. In my judgment, full effect must be given to them 
in--view of their collocation. But I am unable from them'to see my way 
directly to the conclusion that because the Union of India ‘“functions’’ 
throughout the length and breadth of this country it must be held to be within 
our territorial jurisdiction. It is not possible, therefore, to accept the afgu- 
` ment of Mr. Amin when he asks us to accede to the bald proposition that 
because the Union of India ‘‘functions’’ throughout the territories of all the 
States it is ‘‘any Government, within those territories’ in the context in which 
we have to interpret those words. The question is- not so easily resolvable. 
There are, as I shall point out a little later, some aspects of the matter which 
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are of cogency and which cannot be dissociated from any determinative or 
ruling criterion of this question of jurisdiction. 

In Ramesh Chandra v. Director General® Sinha J. following two earlier 
‘decisions of the' same High Court held that the Director General of Observa- 
tories, New Delhi, cannot be said to be carrying on his normal activities within 
the State of West Bengal and, as such, he would not be amenable to the juris- 
diction of the Calcutta High Court which cannot therefore issue a writ under 
art. 226 against him, nor can it issue such a writ against the Government of 
India. The learned Judge quoted the following observations of Harries C.J. 
in an unreported decision of that Court: 

“Article 226 of the Constitution expressly allows writs in the nature of prerogative 
writs to issue against Government which is a departure from English practice. That 
Government must however be located in the territory over which the Court exercises 
jurisdiction and in my view the Government of India cannot be said to be located in 
the State of West Bengal and therefore writs under Article 226 cannot issue against it 
at the instance of this Court.” 

In Surajmal v. State of M. P.© a full bench of that High Court held that 
the Central Government could not be deemed to be permanently located or 
normally carrying on its business within the jurisdiction of the High Court. 
Hidayatullah C.J. (as he then was) examined the decisions of the Supreme 
Court on the subject and inter alia made the following observations (p. 111): 

“In dealing with the cases under Art. 226 of the Constitution, which is a new juris- 
diction, we are of necessity bound to take into account every expression of opinion 
given by their Lordships of the Supreme Court. After laying aside those statements of 
their Lordships which were not meant to lay down the law, we must attempt to esta- 
blish, so to speak, the curve of the law with regard to the interpretation of that article 
and must attempt to find out where exactly the case which we have in hand falls” 

I am in respectful agreement with the general observations made by his Lord- 
ship about the utility and use of precedents of superior tribunals. 

In P. N. Films, Lid. v. Union of India” decided by Coyajee J. sitting on 
the Original Side of this Court an order emanating from the Ministry of 
Information and Broadcasting and signed by the Under Secretary to the 
Government of India exercising powers under s. 5(4) of the Cinematograph 
Act, 1952, was made on behalf of the Union Government and issued at New 
Delhi and was served on the petitioner in Bombay. It was held that the 
authority issuing the order was the Union Government located at New Delhi 
and this High Court had, therefore, no jurisdiction to issue a writ under 
art. 226 on the Union of India. - 

Since the matter is res integra I should like to dwell for a little on the salient 
features and broad aspects of this question of jurisdiction of the High Court 
to issue a writ? against the Union of India. The test of residence would be 
rather incongruous since it can have little applicability to a Government and 
even if it were appropriate to apply it, the Union of India cannot be said to 
reside in the State of Bombay. ‘Its residence, if it is possible to speak of 
its residence, must be said to be outside the State of Bombay. Then I put to 

“myself the question: Do the words ‘‘any Government within those territories”? 
require that the Government should be ‘‘located’’ within the jurisdiction of 
the High Court and is this to be the sole consideration: or are they compre- 
hensive enough to encompass not only the element of situs and location of the 
administration of the Government but also that of exercise of dominion and - 
the geographical boundaries within which it exercises that supreme authority? 
The Union of India, according to art. 1 of the Constitution, is a Union of 
States. It pervades the whole of India. The makers of the Constitution, it is 
true, have endeavoured to avoid dual polity and double citizenship and have 
given a pattern of a unitary State with subsidiary federal features and which 
is a compromise between rival constitutional doctrines. Even so, there is dual 
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government. Now the executive power of the Union is co-extensive with the 
legislative power of the Union Parliament and extends over the whole of the 
territory of India in respect of matters enumerated in Lists I and III of the 
Seventh Schedule. There are exceptions to this but they are not relevant for 
the present purpose. Therefore, in case of a Union of States like ours exer- 
cising its sovereign powers over the territories of the States in the manner it 
does, it would not be a correct summation of the position to say that it is out- 
side the territories of the States simply because its actual administration is not 
carried on from a place within the territories of the component States. 

The inquiry has to go further than that and the rule to be evolved,—albeit 
only from interpretation of the relevant words in art. 226—it seems to me, 
must comprehend the elements of situs, of being and existence, as also of exer- 
cise of dominion. The concept of location in a strict sense appropriate in case 
of an authority or a tribunal is not necessarily conformable to the case of the 
Union of States. The concept of ‘‘functioning’’ it is abundantly clear has 
now been discountenanced by their Lordships of the Supreme Court in the 
context of an ‘‘authority’’ or tribunal. But be it noticed that in discarding 
the test of ‘‘functioning’’, the Supreme Court, in the decisions to which I 
have referred, took care to point out that 

“the mere functioning, of the Tribunal or authority permanently located and nor- 
mally carrying on its activities elsewhere, within the territorial limits was not...suffi- 
cient to invest the High Court with jurisdiction under Article 226.” 

To speak of ‘‘functioning’’ is apposite in case of an ‘‘authority’’ or a tribu- 
nal. It would not altogether be so when one speaks of exercise of dominion 
and governance and executive actions by and on behalf of the Union of States. 
Nor would it be accurate to say that the sovereign powers of the Union are 
not exercised in the territories of the States. Therefore, it cannot properly 
be said in the context of the acts done in the exercise of such dominion by 
and on behalf of the Union in those territories that the Union normally carries 
on its activities elsewhere. Such exercise of dominion and governance need 
not be equated with exercise of jurisdiction by a Tribunal or Commission. In 
ease of a Tribunal or Commission the speciality of the situation is that it has 
a local habitation and carries on its normal activities ‘‘elsewhere’’. It cannot 
be or exist in all the territories of the Union. The position of the Union, it 
has been my endeavour to point out, is distinctive, and must be differen- 
tiated. Moreover, the Union of India naturally has to act and acts through 
the instrumentality of various departments and authorities some of which it 
is quite conceivable may and some of which may not be amenable to the juris- 
diction of this Court. 

I forbear to make further observation on the salient features and broad 
aspects of this question of jurisdiction. Especially do I refrd@in from giving 
illustrations in support of what I have already stated. The crucial words ‘‘any 
Government, within those territories’? do not require to be read in the limited 
sense of ‘‘location’’ appropriate to a tribunal or an authority. In the context 
of ‘‘any Government’’ they embrace the concepts of situs, being and existence 
as also of exercise of dominion. Full effect must be given to these words ‘‘any 
Government’’ and read structurally and in their collocation they do go to show 
that the makers of the Constitution intended to confer jurisdiction on the High 
Court to issue writs not only against the State Government but against ‘‘any 
Government’’ which expression under the pattern of our Constitution would 
include the Union Government. Therefore, it is not possible to subscribe fo 
the extreme proposition that under no circumstance a writ can issue from this 
Court against the Union of India and that solely on the ground that the Union 
cannot be said to be ‘‘located’’ within our territorial jurisdiction under. art. 226. 
This is not to suggest that our jurisdiction to issue writs against the Union is 
not more limited than that to issue writs against the Government of the State 
of Bombay. There is as I shall immediately point out an overriding limitation 
on this power of the High Court. Incidentally it may be pointed out that 
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when the Constitution was on the anvil the Constituent Assembly had sound- 
ed a note of warning that the High Court should be careful in issuing writs 
against other Governments. But it is most desirable that such external aid 
should be avoided in interpreting art. 226. 

That brings me to the terminating point of this question of interpretation 
and it is a vital consideration which in actual practice must be largely deter- 
minative of any case of the nature before us where it is sought to reach the 
Union of India with the aid of any prerogative writ under. art. 226. The 
decisions of the Supreme Court already referred to by me lay down and iterate 
two limitations upon the exercise of its powers by a High Court, under art. 226. 
The second limitation there stated emerges from the interpretation of the words 
“within those territories” as applicable to a person or authority. I have 
already discussed the position that emerges from the words ‘‘any Government 
within those territories’? and pointed out the extent of that limitation as 
applicable to the case of the Union of India. The first of those two limitations 
laid down by the Supreme Court is that the power is to be exercised by the 
High Court ‘‘throughout the territories in relation to which it exercises jurisdic- 
tion’’, that is to say, the writ issued by the Court cannot run beyond the terri- 
tories subject to its jurisdiction. It is this limitation which in the case of the 
Union of India is the terminus ad quem of the whole matter. It is characteris- 
tic of every one of these extra-ordinary writs that the Court exercises great 
eare in these matters to see to its effective use. The Court is cautious in the 
exercise of these special powers and refuses to allow itself to be stultified, for 
such would be the consequence if there was disobedience by the respondent 
against whom redress is sought and the Court is unable to enforce the direc- 
tions in the writ by attachment for contempt. Therefore, even in a case where 
it is possible to hold, having regard to its facts, that the Union Government 
cannot resist the issuance of a writ against it solely on the ground that its 
actual administration is conducted from a place outside the territorial juris- 
diction of the High Court, the Court will only issue a writ against the Union 
if it is satisfied about its enforceability. The writ can only run within the 
territories of the High Court and the crucial consideration in any such case 
must be of its effective use and enforceability. In the course of his arguments 
I. put it to Mr. Amin that even if the words ‘‘any Government within those 
territories’? did not create any difficulty in the way of the petitioner, he had 
yet to satisfy us that the writ of mandamus that might issue against the Union 
of India directing refund and return of documents of title as claimed by the 
petitioner, could be enforced within our territorial jurisdiction. Learned 
eounsel had Little to say in answer to this beyond some vague reference to the 
Reserve Bank and the statement that if the writ is issued some way may be 
found out of getting over this difficulty. Therefore, in any view of the matter 
about the preliminary objection in so far as it is grounded on the contention 
relating to ‘‘location,’’ the result must follow that the objection should be 
upheld on the ground that even if a writ of mandamus were to issue against 
the Union of India in this case, it would not be of effective use. To be of 
effective use it would have to run beyond the limits of our territorial jurisdic- 
tion and this Court is not empowered by art. 226 to direct that it should so 
run. 

The other objection raised on behalf of respondents Nos. 1 and 3 at the out- 
set, though really not of the nature of a bar in limine, was that even if the 
petitioner is in law entitled to relief against them for refund and return of 
documents of title as contended by him, the Court will not grant such relief 
on a writ petition. The argument was that even if the settlement was hit by 
the decisions of the Supreme Court which had the effect of striking down the 
provisions of the Taxation on Income (Investigation Commission) Act, 1947, it 
is still open to these respondents to contend that the settlement is nonetheless 
binding on the petitioner as-a compromise between the assessee and the 
Revenue of a disputed claim to tax escaped income. It was urged that various 
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defences of the nature of mistake of fact and law and of estoppel and acquie- 
scence and others on the same line are still open to the respondents and those 
contentions would involve investigation into facts which this Court ordinarily 
declines to do on a petition for prerogative writs ‘`of the nature asked by the 
petitioner. Our attention was drawn by the learned Attorney General to cer- 
tain observations from decisions of the Supreme Court and particular reliance 
was placed by him on the following observations of Mahajan C.J. in Seth Gopal 
Das Mohta v. Union of India® (p. 776): 

“In our judgment this petition is wholly misconceived. Whatever tax the petitioner 
has already paid, or whatever is still recoverable from him, is being recovered on the 
basis of the setttlement proposed by him and accepted by the Central Government. 
Because of his request for a settlement no assessment was made against him by follow- 
ing the whole of the procedure of the Income-tax Act. In this situation unless and 
until the petitioner can establish that his consent was improperly procured and that 
he is not bound thereby he cannot complain that any of his fundamental rights has been 
contravened for which he can claim relief under article 32 of the Constitution. Arti- 
cle 32 of the Constitution is not intended for relief against the voluntary actions of a 
person. His remedy, if any, lies in other appropriate proceedings.” 

The argument in rejoinder to this objection was that the observations relied 
on by the learned Attorney General were all in the context of art. 32 and if 
properly examined did not support the present objection. The argument pro- 
ceeded that the effect of the decisions of the Supreme Court declaring ultra 
vires the material provisions of the Taxation on Income (Investigation Com- 
mission) Act, 1947, is to render the settlement illegal and void and leaves no 
scope for raising of any such further contentions by the respondents and the 
suggestion was that the further contentions indicated on behalf of respondents 
Nos. 1 and 3 were more imaginary than real. f 

I am not inclined to dismiss those contentions in a summary manner by 
regarding them as wholly unreal and fanciful and in the view I take of the 
matter it is not necessary to examine the strength or weakness of those conten- 
tions. The remedy sought by the petitioner is purely discretionary and the 
issuance of these prerogative writs cannot be claimed as a matter of right. The 
petitioner voluntarily entered into a settlement with the Revenue in respect 
of a large claim made on the estate of his father on the ground of escaped assess- 
ment. He made payments to the Revenue in pursuance of that settlement and 
deposited documents of title as security for the discharge of obligations under- 
taken by him and challenges that settlement on the ground that the Supreme 
Court has thereafter decided that all proceedings under the Taxation on Income 
(Investigation Commission) Act, 1947, were void and also that any settlement 
made in such proceedings is also void. That was because it was held that the 
relevant and material provisions of that enactment were ultra wires the Legis- 
lature. The Income-tax Act has now been amended by insertion of s. 49BE 
which inter alia empowers the Revenue to set off moneys paid in pursuance of 
any settlement, that'may be found to be invalid, against the liability for tax in 
respect of the escaped income. The vires of this and some other provisions of 
the new section is questioned by the petitioner. For the purpose of examina- 
tion of the present objection I must assume that the petitioner is able 
successfully to challenge the validity of the impugned provisions of that 
section. Does it, therefore, follow that he should in this writ petition also be 
permitted to agitate the further contentions and disputes which respondents 
Nos. 1 and 3 raise in opposition to his claim for refund and return of securitieg? 
Having regard to the nature of the settlement and the fact that it was a volun- 
tary act on his part and the circumstances of this case I see no sound reason 
why this Court hearing this writ petition should act as a forum for determination 
of those disputes. Ex debito justitae the petitioner is not entitled in these 
proceedings to the relief by way of refund and return of securities and it is 
open to him to approach the Court by a suit where such disputes are normally 
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tried and decided. For all these reasons the objection to the relief claimed by 
the petitioner by way of a writ of mandamus against respondents Nos. 1 and 3 
for refund of moneys and return of documents of title, must prevail. 

When these objections were raised we informed ‘learned counsel that we 
intended to hear and decide the whole matter. Moreover, it was clear that the 
objections did not go to the root of the matter and in any case the petitioner, 
if successful on merits, would have been entitled to the other reliefs claimed 
by him in the petition against respondents Nos. 2 and 3. 

The petition was filed and rule nisi was granted before s. 49EE was inserted 
in the Income-tax Act by s. 3 of the Income-tax (Amendment) Act, 1959. ~The 
petition was, therefore, allowed to be amended. A further amendment of the 
petition was sought by Mr. Amin in the course of the hearing before us‘ and 
that was allowed by us. Section 49EE is as under: 

“49EE. Power to set off in certain cases moneys in the possession of Government 
against tax found due under assessment etc., thereafter to be made—(1) Where in pur- 
suance of any settlement relating to the assessment, re-assessment or case of any. person 
made or purported to have been made before the 17th day of January, 1959, whether 
under this Act or otherwise, any sum of money or any security for the payment of any 
sum of money has been paid or furnished by him, or on his behalf by any other. person, 
no claim for the refund of any sum so paid or for the return of any security so fur- 
nished shall be entertained or allowed on the ground that the settlement is invalid— 

(a) in any case where a notice under section 34 in respect of the income, profits or 
gains relating to the settlement aforesaid has been issued before the 17th day of 
January, 1959, and 

(b) in any other case, for a period of two years from that date and, if during the 
period of the said two years any notice under section 34 is issued, pending the comple- 
tion of the assessment, re-assessment or settlement in pursuance of such notice; ` 
and, accordingly, no application, suit or other legal proceeding for the refund of any- 
such money or the return of any such security shall lie or be allowed to continue— 

(i) pending the completion of the assessment, re-assessment or settlement in pur- 
suance of the notice referred to in clause (a); or 

(ti) during the period of two years referred to in clause (b) or pending the com- 
pletion of the assessment, re-assessment or settlement in pursuance of the notice refer- 
red to in that clause. À 

(2) The Income-tax Officer, Appellate Assistant Commissioner or the Commissioner, 
as the case may be, may set off the amount referred to in sub-section (1) or the amount 
of the security referred to in that sub-section which may be realised for the purpòse 
against the tax, interest, penalty or any other sum which may become payable by reason 
of any assessment, re-assessment or settlement made in pursuance of the notice referred 
to in clause (a) of that sub-section or in pursuance of any such notice issued within 
the period of two years referred to in clause (b) of that sub-section. 

(3) In compĝting the period of limitation prescribed for any legal proceeding- m 
relation to any such sum or security aforesaid, the time during which any such‘ pro- 
ceedings cannot be instituted by reason of the provisions contained in sub-section (1} 
shall be excluded.” 

‘ The principal contention of the petitioner now is that the provisions of 
s. 49EE are in violation of the fundamental rights guaranteed under art. 14 
of the Constitution. His case is that those provisions discriminate between tax 
evaders whose cases have not been referred to the Investigation Commission.or 
who have not entered into a settlement with the Investigation Commission or 
who have not made any payment pursuant to the settlement and those whose 
eases were referred and have been settled and who have made payments. It is 
also his case that those provisions do not provide for any payment of interest 
and result in discrimination between payments made under a settlement and 
advance payment under the provisions of the Income-tax Act. R 

. In order to examine the arguments on the several points canvassed before us 
by learned counsel on either side on this question of constitutionality of s. 49EE, 
now inserted in the Income-tax Act, it is necessary to have in mind the baek- 
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ground, afforded by the Taxation on Income (Investigation Commission) Act, 
1947, and the decisions of the Supreme Court which struck down the ultra 
vires provisions of that enactment. 

The Taxation on Income (Investigation Commission) Act, 1947, to be refer- 
red to by me as ‘‘the Investigation Act’’, came into operation on May 1, 1947, 
and it was in accordance with the provisions of that Act and certain amend- 
ments incorporated in s. 34 of the Income-tax Act that the settlement between 
the petitioner and the Revenue was arrived at in 1955. The ill-fated Investi- 
gation Act had a chequered career. The vires of its material provisions was 
challenged in parts in cases ultimatedly decided by the Supreme Court and 
they were held in stages to be ultra vires the Legislature. The history of that 
Act and those decisions was traced by my Lord the Chief Justice of India in 
the latest decision on the subject, Basheshar Nath v. Commr. of Inc.-tax.® 
In consequence of the decisions of their Lordships of the Supreme Court the 
Legislature amended s. 34 of the Income-tax Act with a view to harmonising 
the provisions of Tax Law relating to escaped income. A critical resume of 
the. material sections of the Investigation Act, the provisions inserted in s. 34 
from time to time and the result of judicial pronouncements of the Supreme 
Court affecting the Investigation Act has been given by my learned brother, 
and I will not burden my judgment with a repetition of the same. I will 
only refer to the relevant provisions relating to escaped income as they abide. 
This. is necessary in view of the arguments pressed for our acceptance on the 
ground that the impugned provisions of s. 49EE are discriminatory and ultra 
vires the Legislature. One should have thought that after the chequered career 
of the Investigation Act was over there would not be much of any aftermath 
but.such does not appear to have been the result and the case before us is an 
illustration in point. The arguments before us have turned on the effect of 
the, provisions of that Act now declared to be ultra vires and certain provi- 
sions of s. 34 of the Income-tax Act relating to escaped income. 

Section 34 of the Income-tax Act has itself in effect been subject to alter- 
ation. There was intended some effectual interlacing between certain newly 
inserted provisions in s. 34 and the provisions of the Investigation Act. But 
such. co-ordination as was sought to be achieved between the two sets of provi- 
sions which operated simultaneously ceased to exist after the later pronounce- 
ments of the Supreme Court in the context of the provisions of the Investiga- 
tion.Act and the provisions of sub-s. (1) and particularly sub-ss. (14) to 
(1D). of s. 34 read with other relevant provisions of the Income-tax Act now 
abide.as the only effective legislation on the vexed subject of assessment of 
escaped income. I have already set out the provisions of the impugned s. 49EE. 
The, .petitioner’s case, in so far as it rests on the alleged violation by this sec- 
tion of the fundamental rights guaranteed by art. 14 of the Constitution, has 
to be examined substantially in the context of s. 49EE and s. 34 of the Income- 
tax. Act. The material and relevant part of sub-ss. (1A) to (1D) of s. 34 is 
as under: 

“(1A) If, in the case of any assessee, the Income-tax Officer has reason to believe— 
_ : (à). that income, profits or gains chargeable to income-tax have escaped assessment 
for any year in respect of which the relevant previous year falls wholly or partly within 
the`period beginning on the 1st day of September, 1939, and ending on the 31st day of. 
March, 1946; and 

. (i) that the'income, profits or gains which have so escaped assessment for any such 
year;or years amount, or are likely to amount, to one lakh of rupees or more; ; 
-. he may,-notwithstanding that the period of eight years or, as the case may be, four 
years Specified in sub-section (1) has expired in respect thereof, serve on the assessee, 
or,-if the assessee is-a company, on the principal officer thereof, a notice containing all 
or any of the requirements which may be included in a notice under sub-section (2) 
of» section 22, and may proceed: to assess or re-assess the income, profits or gains of 
the #s4essee for all or any of the years referred to in clause (i)... 

Ieee D. trote rs +. B -(1959) 35 I. T. R. 190. 
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Provided further that no such notice shall be issued after the 31st day of March, 
1956. 

(1B) Where any assessee to whom a notice has been issued under clause (a) of 
sub-section (1) or under sub-section (1A) for any of the years ending on the 31st day 
of March of the years 1941 to 1948, inclusive applies to the Central Board of Revenue 
at any time within six months from the receipt of such notice or before the assessment 
or re-assessment is made, whichever is earlier, to have the matters relating to 
his assessment settled, the Central Board of Revenue may, after considering the terms 
of settlement proposed and subject to the previous approval of the Central Government, 
accept the terms of such settlement, and, if it does so, shall make an order in accordance 
with the terms of such settlement specifying among other things the sum of money pay- 
able by the assessee. 

(1C) Any sum specified in a settlement arrived at in pursuance of sub-section (1B} 
may be recovered and any penalty for default in making paym:nt of any such sum 
may be imposed and recovered in the manner provided in Chapter VI. 

(1D) Any settlement arrived at under this section shall be conclusive as to the 
matters stated therein; and no person, whose assessments have ber so settled, shall be 
entitled to reopen in any proceeding for the recovery of any sum under this Act or in 
any subsequent assessment or re-assessment proceeding relating to any tax chargeable 
under this Act or in any other proceeding whatsoever before any Court or other autho- 
rity any matter which forms part of such settlement.” 

I have not hitherto said anything about the content or effect of s. 49EE, the 
eonstitutionality of which is challenged before us. I have already set out the 
provisions of the section. The expressed object of the section which can be 
gathered from its provisions and the marginal note to the section—to which 
we can refer for seeing the trend of the section—is to empower retention by 
the Government of moneys paid and security furnished by an assessee in pur- 
suance of any settlement relating to assessment or re-assessment notwithstand- 
ing the fact that the settlement was invalid. The settlement may have been 
under the Income-tax Act ‘‘or otherwise’’ which apparently includes a settle- 
ment arrived at under s. 8A of the Investigation Act after the Constitution 
eame into force and which would be void and unenforceable on the score that 
s. 8A as now held by the Supreme Court in the case of Basheshar Nath v. 
Commissioner of Income-taz is discriminatory in character and offends against 
the provisions of art. 14 of the Constitution. This retention of moneys and 
security in possession of Government is for the purpose of set off permitted by 
sub-s. (2) of the section. Clauses (a) and (b) of sub-s. (1) state the cases in 
which the right of retention and set off may be exercised: (i) where a notice 
under s. 34 in respect of income relating ta the settlement had been issued 
before January 17, 1959; and (ii) where a notice under that section is issued 
within two years of January 17, 1959. In the case of the petitioner before us 
a notice under $. 34 was issued before January 17, 1959. Sub-section (1) also 
lays down that no claim for refund of any sum paid or for the return of any 
security furnished under any settlement shall be entertained or allowed on 
the ground that the settlement is invalid and no legal proceeding whatever can 
lie or be allowed to continue for refund or return of securities in any such 
case till the completion of the assessment or re-assessment of the escaped income 
in respect of which the settlement had been made and which is said to have 
become invalid. Sub-section (2) empowers the Income-tax authorities to set 
off the moneys or the amount of security mentioned in sub-s. (1) against the 
tax, interest or penalty that may become payable by the assessee as a result 
of the assessment or re-assessment that may be made in cases stated in cls. (a) 
and (6) of sub-s. (1). These would be cases where a settlement had been made 
in respect of any escaped income and the settlement was invalid as for instance 
in the case before us. Sub-section (3) lays down that in computing the period 
of limitation prescribed for any legal proceeding in relation to any such sum 
or security, the time during which any such proceeding cannot be instituted 
by reason of the provisions of sub-s. (1) shall be excluded. It is apparent that 
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but for this rule relating to exclusion of time the provisions of sub-ss. (1) and. 
(2) would indubitably have become unconstitutional for if no such rule was 
enacted that would have transparently been a case of unreasonable and arbi- 
trary discrimination against a class of assessees who had entered into any such 
settlement. It is equally apparent that the section has been designed to secure 
in advance the amount of assessment or reassessment that may become payable 
by an assessee in respect of escaped income and in respect of which he had 
entered into a settlement with the Revenue but the settlement is invalid and 
the Revenue wants to apply the machinery of s. 34 relating to such escaped 
income. Before I pass on to examine the arguments urged before us on behalf: 
of the petitioner in challenging the constitutionality of this s. 49EE I shall 
briefly state certain principles which have now become firmly established under 
the head of equal protection of the laws guaranteed under art. 14. ` 


The ambit and operation of art. 14 of,the Constitution has been explained 
by the Supreme Court in a series of cases beginning with Chiranjitlal Chow- 
dhurt v. The Union of India’ and ending with Ram Krishna Dalmia v. 
Tendolkar J.11 The law has been clearly established and was reiterated by 
Mr. Justice Das, as he then was, in Budhan Chowdhry v. The State of Bihar)? 
at p 1049 of the report: 

..It is now well-established that while article 14 forbids class legislation, it does- 

not forbid reasonable classification for the purposes of legislation. In order, however, 
to pass the test of permissible classification two conditions must be fulfilled, namely, 
(i) that the classification must be founded on an intelligible differentia which distin- 
guishes persons or things that are grouped together from others left out of the group 
and (ii) that that differentia must have a rational relation to the object sought to be 
achieved by the statute in question. The classification may be founded on different . 
basis; namely, geographical, or according to objects or occupations or the like. What 
is necessary is that there must be a nexus between the basis of classification and the 
object of the Act under consideration. It is also well-established by the decisions of 
this Court that article 14 condemns discrimination not only by a substantive law but 
also by a law of procedure.” 
The principles to be borne in mind by the Court were very recently summarised 
by his Lordship, now Chief Justice of India, in Dalmia’s case. One principle 
there stated and applicable to the case before us is that a law may be constitu- 
tional even though it relates to a single individual or to some individuals if, 
on account of some special circumstances or reasons applicable to such 
individual or individuals and not applicable to others, such individual or indivi- 
duals may be treated. as a class. In such a ease it is upon him who questions 
such classification on the ground of discrimination to show that there has 
been a clear transgression of the constitutional principle of equality. Dalmia’s 
case was in the first instance decided by a Bench of this Courteto which I was 
a party and was ultimately carried in appeal to the Supreme Court. In our. 
judgment in that case we pointed out that the Legislature may not be bound’ 
to extend a legislation to all eases which it might possibly reach. . It may take 
into consideration practical exigencies, it may recognise degrees of harm, and 
confine the legislation where the need is greatest, and that a law which hits 
evil where it is most felt wilt not be overthrown because there are other 
instances to which it might have been applied; that the Legislature may pro- 
ceed cautiously step by step; and finally that the inequality produced in order 
to encounter the challenge of the Constitution must be actually and palpably 
unreasonable and arbitrary. 

It was argued by Mr. M. P. Amin, learned counsel for the petitioner, that 
there is on the face of the legislation in s. 49EE classification and discritnina- 
tion which is unreasonable. There is discrimination between tax-evaders whose 
cases were referred to the Investigation Commission and who had entered into 
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a settlement on the one hand, and on the other those tax-evaders whose cases 
were not so referred and who had not entered into any settlement. Then it 
was said that there is discrimination between tax-evaders whose cases were so 
referred and who had entered into a settlement and made payments 
in pursuance of the settlement on the one hand, and on the other, 
those whose cases were so referred and who had entered into a settle. 
mént but had not made any payment. The argument was pressed under three 
heads. Firstly it was urged that the clear effect of this classification was that 
the terms of the section operated in a very onerous manner on the category of 
persons who had settled their tax liability and paid the same, whereas those 
who had not settled their liability or having settled it had failed to pay werc 
not at all hit by the section. It was argued on the other side by the learned 
Attorney General that s. 49EE deals with a class of persons with whom there 
has been a settlement either under the Income-tax Act or under any other 
enactment such as the Investigation Act and who ultimately took their stand 
upon the invalidity of the settlement. It was said that special treatment was 
there but the essential characteristic of the class was that they were persons 
attacking the validity of the settlement. I am unable to uphold the classifica- 
tion sought to be supported on the differentia that the section only applies to 
those who challenged the validity of the settlement. The argument proceeded 
that there was nothing onerous in the section as contended by the petitioner. 
The suggestion was that in any case that could not be a decisive factor. It is 
difficult to see how it can be said that the section would not operate in any 
onerous manner on those tax-evaders who had settled their liability and made 
payment in pursuance of the settlement. Of course, they are worse off than 
those who did not make any payment since they are now by operation of the 
section prevented from claiming immediate refund of the same. But the cir- 
eumstance that the impugned legislation operates in an onerous manner on 
the class of persons selected for its application is not the criterion. It is now 
settled law that mere differentiation or inequality of treatment or hardship does 
not per se amount to discrimination within the inhibition of the equal pro- 
tection clause. To attract the operation of the clause it is necessary to show 
that the selection is unreasonable or arbitrary; that it does not rest on any 
rational basis having regard to the object which the Legislature has in view. 
It was next argued by the learned Attorney General that the persons selected 
for operation of s. 49EE were only those who had voluntarily entered into 
a settlement and of their own volition made payments and given security in 
pursuance of the settlement. That was the reason applicable to them, and that 
was the special circumstance, and therefore the application of the section to 
them cannot be regarded as hostile discrimination. The test of persons simi- 
larly situated, the argument ran, cannot in these circumstances support the 
petitioner’s case because it cannot be said that those who made payments and 
those who did not make payments are similarly situated. 

The argument of learned counsel for the petitioner that the impugned sec- 
tionis hit by art. 14 was as I have already mentioned presented under three 
heads. I have to consider the effect of the three contentions separately and ` 
also together and finally to see whether all the aspects of the matter considered . 
as a whole bring the section within the inhibition of the equal protection 
clause. The principal contention, however, related to the first head and it will 
be convenient to examine it at this stage. 

Now at first blush the argument, that the section has the effect of discrimi- 
nating between those who entered into a settlement and made payment in pur- 
suance of the same on the one hand, and on the other those who did not settle 
or having settled did not pay, does seem rather attractive for the only differ- 
ence between the two sets of tax-evaders is that some tax-evaders made tho 
payments—albeit voluntarily—-while the other tax-evaders did not make any 
payment. It was strenuously urged that there is no reasonable differentia 
which distinguishes the group of persons selected for the operation of the see- 
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tion from others left out of the group. One answer to this problem, and I 
shall not deny that the problem does present some difficulty, is that on which 
the case for the respondents was upto a degree sought to be supported viz. 
that the settlement and the payment were voluntarily made. This does not 
seem to me to resolve the difficulty. The differentia does not relate to settle: 
ment and payment voluntarily made and that made under compulsion or pres- 
sure. In view of the decisions of the Supreme Court striking down the mate- 
rial provisions of the Investigation Act any such settlement made in a case re- 
ferred to the Investigation Commission would be invalid regardless of its being 
voluntary or otherwise. Moreover the vires of s. 49HE must be examined on 
the footing that the settlement is invalid. The voluntary nature of the settle- 
ment and payment in accordance with the same is an important circumstance 
and a relevant reason touching the constitutionality of the section but not a 
decisive factor. The classification, therefore, if it is supportable, must rest on 
some broader basis afforded by special circumstances and justifiable reasons 
applicable to the group of persons brought within the purview of the section. 

The difficulty that arises at times is not now in the ascertainment of the prin- 
ciples which determine the ambit and operation of the equal protection clause; 
but is in their application to the facts and circumstances relevent in examina- 
tion of the legislation which is challenged and in determining on which side 
of the line of demarcation indicated by those principles the case can be said 
to fall. The presumption in favour of the constitutionality which permits the 
Court to assume that the law is directed to problems manifest by experience 
and that its discriminations are based on adequate grounds sometimes helps in 
resolving a difficult case lying on the border line. No classification can be 
logically complete or accord with a pattern of plumb-line precision. When the 
impugned legislation indicates a policy and brings within its operation those 
who are similarly situated and it appears that the policy is the result of speci- 
fie difficulties and the end to which it is directed is not objectionable on the 
ground that there is arbitrary or hostile discrimination, the Court will not 
overthrow it simply because it is not couched in all-embracing terms, and re- 
sults in inequality of treatment. These considerations, to my mind, are of. 
greater cogency in the field of taxation where to say the least, adjustments 
logical and satisfactory in every way are not to be expected. If the standard 
adopted and the system employed for any rule affecting the mode or method 
of recovering tax is supportable on a genuine reason and the mode or method 
cannot be said to amount to naked discrimination the differentiation that may ° 
result should be regarded as merely incidental to the system and not looked 
upon as unreasonable selection. In any such case the resultant inequality can- 
not be said to have been imposed by the legislation nor can it be said to flow 
from any discriminating class legislation favouring some ang putting others 
under a disadvantage. 

If the above be the law, forming some of the natural and necessary corolla- 
ries to the broad principles underlying the equal protection clause in our Con- 
stitution, the classification, between those tax-evaders who had entered into a 

‘ settlement and made payment or given security in pursuance of the same on 
the one hand and those tax-evaders on the other who did not settle or having 
settled did not pay, cannot be regarded as irrelevant or artificial. The differ- 
entiation is pertinent and real. The basis for it is the system relating to the 
mode or method of recovering tax employment of which was justified by prac- 
tical exigencies and rendered necessary by surrounding circumstances and was 
the result of specific difficulties. Therefore, the basis of the classification is 
rational being pertinent and real and cannot be dismissed as unreasonable’ or 
arbitrary. The object of the legislation is to render the principle of set-off 
applicable to the case of all tax-evaders who had entered into a settlement and 
discharged their liability in respect of escaped income and after doing ‘so ‘want 
refund of the same on the ground that the settlement was invalid. The object 
and evident intent of the legislation is not to put any burden upon one group 
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from which it exempts another group. Section 49EE has in the present con- 
text to be read with the relevent provisions of s. 34. I have already set out 
the material and relevant part of sub-ss. (14) and (1D) of s. 34. No sup- 
port is to be derived from them for this important aspect of the object of 
s. 49HE. The object, in my judgment, is to bring within the operation of the 
system employed all tax-evaders in the same relation towards this subject- 
matter of set-off. It is a chance incidence of this system that those who had 
not paid, escape the operation of the rule. That the system would produce 
certain inequality is not disputable and has not been disputed. But the re- 
sultant inequality is incidental to the system and arises out of the exigencies 
of the situation. The inequality produced in order to encounter the challenge 
of the Constitution must be actual and palpably unreasonable and arbitrary. 
It cannot be said of s. 49EE that such is the resulting position. It follows, 
therefore, that the object of the legislation cannot be characterized as im- 
permissible discrimination. It also follows from what I have already discuss- 
ed that there is a nexus between the basis of classification and the object of 
the enactment under consideration. 

The second head of Mr. Amin’s argument on this question of s. 49EE being 
repugnant to art. 14 was that the amount of which refund is claimed by the 
petitioner and which is sought to be retained by the Revenue will not bear 
any interest and the Department will take many years before it ascertains the 
liability of the assessee under assessment or re-assessment that will be made in 
respect of the escaped income. A differentia was attempted to be made out 
between assessees hit by s. 49EE and those assessees who have to make advance 
payment of tax under s. 18A of the Income-tax Act. It was said that these 
latter are entitled to get interest as provided in s. 18A. Now the short answer 
to this contention of the petitioner is that there is here no analogy and the 
distinction is not between persons similarly situated. The contention is not 
well founded and must be rejected. A 

The third head of Mr. Amin’s argument on the same question was that the 
provisions of s. 49EE are in furtherance and implementation of the diserimina- 
tory provisions of the Investigation Act now held to be ultra vires the Legislature. 
It was said that the object and effect of the set-off permitted by the section 
was to empower the Government to hold moneys and security lying in its pos- 
session without any foundation of claim or right or liability. On the other 
side, it was argued by the learned Attorney General that there is no basis for 
this contention and none has been established. Now, the present contention of 
Mr. Amin ignores that the section postulates settlements which are invalid on 
any ground whatever and is applicable to all cases of a similar nature. It was 
next urged by Mr. Amin that the obvious purpose of the rules enacted in the 
section was to impose this set-off only on tax-evaders who had entered into 
a settlement and made payment in pursuance of the provisions of the Investi- 
gation Act while no such set-off could be claimed in case of other tax-evaders. 
The argument is not sustainable in view of the words ‘‘whether under this Act 
or otherwise’’ which have the effect of bringing under the class of persons hit 
by the section, all tax-evaders who might have entered into a settlement and 
made payment in pursuance of the provisions of the Investigation Act as also 
those who might have done so in accordance with the provisions of s. 34 of 
the Income-tax Act which I have already set out. I have already dealt with 
other aspects of the challenge to s. 49EE on the ground of its object being 
unreasonable discrimination and need not rehearse the same. 

No theoretical or philosophical approach can be helpful in determining 
whether the impugned legislation is within or without the undefinable range 
of art. 14. No test exclusive or inclusive is possible and no infallible criterion 
has been laid down. The Courts do not claim to have achieved this. But what 
has been done is to lay down the broad principles which rule these matters and 
to leave the Court to evolve the necessary corollaries within the matrix of those 
principles and which must accord with them and not be of the nature of ex- 
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tention or restriction of those principles. After considering separately and 
together all the heads of the arguments advanced before us on behalf of the 
petitioner on the contention that s. 49EE is repugnant to art. 14, I have reach- 
ed the conclusion that the provisions of that section challenged before us are 
not affected by the constitutional inhibition. In order to establish that the 
section is obnoxious to the constitutional guarantee assured by art. 14 it is 
incumbent on the petitioner to negative every conceivable basis on which it can 
be rested and this the petitioner has failed to do.. I am conscious that the 
decision that I have arrived at must allow some anomalies but that is due to 
the difficulties patent in the situation and the system employed and not due 
to unreasonable or arbitrary selection. The Legislature must have a large 
measure of discretion in the matter of selection and classification and certainly 
so in matters affecting the actual working of the machinery of taxation. That 
machinery would not work if the Constitution did not allow the Legislature, 
to adopt the expression of Mr. Justice Holmes, ‘‘A little play in its joint’’. 

The validity of s. 49EE was further challenged on two other specific and 
independent grounds. It was argued that the provisions of the section deprive 
the petitioner of his right to get possession of the amount paid under a void 
settlement and amount to unreasonable restrictions on his rights to hold and 
dispose of that amount which is his property and, therefore, violate the funda- 
mental right guaranteed under art. 19(1)(f) of the Constitution. It was fur- 
ther argued that s. 49EE provided for compulsory acquisition or requisition 
of property within the meaning of art. 31(2) of the Constitution and is repug- 
nant to that article. The scope and ambit of the clause relating to the freedom 
of the citizen to acquire, hold and dispose of property has been enunciated in 
numerous decisions. It seems to me that it would involve a strain on the 
language of the article to say that the special provisions of s. 49EE relating 
to set-off etc.violate the protection of the right to hold and dispose of property. 
As to art. 31(2) it has in the present context to be read with cl. (5).(b) (4). 
In my judgment it would be wresting the language of the relevant provisions 
of art. 31 and art. 265 to hold that the provisions of s. 49EE contravene 
art. 31(2) as contended by the petitioner. I agree with my learned brother 
that both these contentions fail and must be negatived. I also agree with the 
reasons given and conclusions arrived at by him on these two contentions. 

The reliefs by way of writs sought by the petitioner are set out in prayers 
(a) to (c) of his petition. It is clear that the principal relief that he seeks is 
the one in prayer (b) by way of a writ of mandamus compelling respondent 
No. 1, the Union of India, to refund the amount of a little over Rs. 4 lacs 
paid by him in pursuance of the settlement and compelling respondents Nos. 
1 and 3, to return the documents of title deposited by him. I have already 
said that the petitioner is not entitled to this relief. But tha settlement heing 
invalid under the Investigation Act the petitioner is entitled to certain relief 
against respondents Nos. 2 and 3. 

On .the view taken by us, the petition will be dismissed against the Union 
of India. There will be an order issued by this Court directing that the noti- 
ces issued under s. 46(5A) of the Income-tax Act and the proceedings taken 
in pursuance thereof will stand vacated. There will be a writ of prohibition 
restraining respondents Nos. 2 and 3 and their officers from taking any further 
action by way of recovery or otherwise in pursuance of the notices already 
issued or which may hereafter be issued under s. 8A(2) of the Taxation on 
Income (Investigation Commission) Act, 1947, or from taking any other pro- 
ceedings in enforcement of the settlement. The petitioner will pay the costs 
of the respondents. Costs to be on long cause scale. Two counsel allowed. 


Solicitors for the petitioner: Ambubhai & Diwanji. 
* Solicitor for the respondent: P. G. Gokhale. 
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Before Mr. Justice Gokhale. 


PRITHVIRAJSINHJI MANSINGHJI v. BAI SHIVPRABHAKUMARI.* 


Hindu Marriage Act (XXV of 1955), Secs. 28, 24—Civil Procedure Code (Act V of 1908), 
Sec. 2(2)—Order passed by Court under s. 24 directing payment of interim main- 
tenance—Whether such order appealable under s. 28—Court in exercise of its 
matrimonial jurisdiction whether can order defence to be struck off for failure to 
pay interim maintenance. 


Section 28 of the Hindu Marriage Act, 1955, does not provide for an appeal against 
every order made by the Court in the proceedings under the Act, but against only 
such orders which fall within the definition of decrees under s. 2(2) of the 
Civil Procedure Code, 1908, or with regard to which an appeal is provided under 
the Code. 

An order passed by the Court directing payment of interim maintenance under 
s. 24 of the Hindu Marriage Act, 1955, does not amount to a decree as defined in 
s. 2(2) of the Civil Procedure Code, 1908, and is, therefore, not appealable under 
8. 28 of the Hindu Marriage Act. 

Chamarette v. Chamarette' and Millicans v. Millicans, dissented from. 

Gangadhar Rakhamaji v. Manjula, Kamala Shama wv. Shama! and Anna- 
purnamma v. Ramkrishna‘ referred to. 

The Court in exercise of its matrimonial jurisdiction cannot order that the defence 
of a party should be struck off for failure to pay interim maintenance unless the 
refusal is contumacious. 

Codd v. Codd,‘ Tara Singh v. Jaipal Singh’ and .Mahalingam Pillai v. Amsavalli? 
referred to. 


Onz Prithvirajsinhji (petitioner) was the former ruler of Shihora and Bai 
Shivprabhakumari, opponent No. 1, was his wife. Ilakumari (opponent No. 2) 
was the second wife of the petitioner. The Shihora State merged in the Bombay 
State on June 10, 1948, when the petitioner was a minor and the Jahagir had 
been under the management of Government, as his father had died on 
January 25, 1948. The Government management of the Jahagir con- 
tinued between January 25, 1948, to December 6, 1951, when the 
management terminated. On February 2, 1951, the petitioner was married to 
opponent No. 1 and she stayed with the petitioner till April 23, 1951. On or 
about that date she left the petitioner and went to her father’s place at Narauli 
in Uttar Pradesh. It was the allegation of the petitioner that despite repeated 
requests, opponent No. 1 never turned up. The Jahagir came to be abolished on 
August 1, 1954° On February 2, 1955, the petitioner married opponent No. 2 
at the village of Sarvan in Madhya Bharat State. On April 26, 1957, opponent 
No. 1 filed Miscellaneous Application No. 180 of 1957 in the Court of the 
Civil Judge, Senior Division, at Baroda, for judicial separation and for per- 
manent alimony under s. 10 of the Hindu Marriage Act 1955. She claimed 

. Maintenance at the rate of Rs. 500 per month. An application was filed by 
opponent No. 1 for interim maintenance under s. 24 of the Act. She claimed 
this interim maintenance also at the rate of Rs. 500 per month, and further 
claimed Rs. 500 for expenses of the proceedings. This application was sup- 
ported by an affidavit. To that affidavit-a reply was given by the petitioner. 
The case was adjourned to February 26, 1959, and again it was adjourned to 
March 30, 1959, for hearing of the application. In between these dates on 


“ *Decided, August 11, 1959. Civil Revision 3~ (1958) 61 Bom. L.R. 442. 


Application No. 972 of 1959, from the de- 4 (1958) 60 Bom. L.R. 633. 
cision of A.M. Shaikh, Civil Judge, Senior 5 [1959] A.LR. And. Pra. 49. 
Division, Baroda, in Miscellaneous’ Appli- 6 (1923) 25 Bom. L.R. 339, 
eation No. 180 of 1957. 77 [1946] I Cal. 604. 
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February 28, 1959, opponent No. 1 gave an application for taking back all 
documents produced by her in the case and:that application was granted by 
the Court on March 9, 1959. It was alleged by the petitioner that there was 
no notice to him about this application and the order passed thereon. The case 
was adjourned to April 6, 1959. On that day the question about interim main- 
tenance was argued by the advocate of opponent No. 1. The petitioner’s advo- 
cate was asked to reply and, thereafter, he was required to give his arguments 
in writing. A search was taken by the petitioner’s advocate and it was dis- 
covered on that day that the affidavit made by opponent. No. 1, exhibit 71 and 
the list with the documents mentioned therein were the only documents of 
opponent No. 1 on record. On April 20, 1959, written arguments were filed by 
the petitioner’s advocate. On April 29, 1959, the Court called the petitioner’s 
advocate and asked him as to what were the documents on which he wished to 
rely. A search was, therefore, taken on that day and it was the case of the 
petitioner that on April 29, 1959, Exhibits 67, 68, 69 and 70 were not on the 
record. It was also found that Exhibit 65, which was an affidavit purported to 
have been made by opponent No. 1 on April 6, 1959, was not on the record on 
April 29, 1959. Exhibit 65 was described as an affidavit dated April 6, 1959, 
in red ink. Below that endorsement, the letters ‘‘C.J.’’ were written also in red 
ink, but there was no signature of the learned Civil Judge. It was the conten- 
tion of the petitioner that this additional affidavit by opponent No. 1 was not 
really filed on April 6, 1959. On April 80, 1959, an application was filed on 
behalf of the petitioner recording these facts about the state of the record. On 
May 2, 1959, the learned Civil Judge passed an order under s. 24 of the Act 
directing the petitioner to pay Rs. 250 per month for interim maintenance to 
opponent No. 1 and also Rs. 300 for expenses of the proceedings. There was 
a further direction that the petitioner should pay arrears of maintenance upto 
date and Rs. 300 for the expenses of the proceedings on or before June 15, 1959, 
and on his failure to do so his defence was to be struck off. Against this order 
the present revision application was filed. 


The application was heard. 


5. N. Patel, for the applicant. 
M. N. Thakkar, for opponent No. 1. 


GOKHALE J. [His Lordship after stating the facts, procecded.] Mr. Thakkar, 
learned advocate appearing on behalf of opponent No. 1, has raised a preli- 
minary objection and contended that against the order passed by the learned 
trial Judge an appeal would be competent to the District Court, and if an 
appeal is competent, then, contends Mr. Thakkar, a revision application would 
not be maintainable. The argument of Mr. Thakkar on this point briefly is 
that under s. 28 of the Hindu Marriage Act, 1955 (to be hereafter refer- 
red to as the Act) all decrees and orders made by the Court are express- 
ly declared to be appealable, and this being an order directing payment of 
interim maintenance under s. 24, it would be appealable and the appeal would 
lie to the District Court. In support of’ his argument Mr. Thakkar relies on a 
recent Judgment of this Court Gangadhar Rakhamaji v. Manjula.’ In that 
ease it was held that when a Court of Civil Judge, Senior Division, notified by 
the State Government as having jurisdiction in respect of matters dealt with 
in the Act, passes a decree in a petition under the Act, an appeal against the 
decree lies to the District Court of the district and not to the High Court. 
Now, that was a case where an appeal was filed to this Court against the dis- 
missal of the husband’s petition for divorce or judicial separation under the 
Act. The contention of Mr. Thakkar is that all orders passed by the Court of- 
Civil Judge, Senior Division, under the Act would stand on the sgme footing’ 
as decrees, and appeals from such orders must lie to the District Court. In, 
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order to test the correctness of his argument, it is necessary to refer to the 
provisions of s. 28 of the Act which runs as follows :— 


“All decrees and orders made by the Court in any proceeding under this Act shall 
be enforced in like manner as the decrees and orders of the court made in the exercise 
of its original civil jurisdiction are enforced, and may be appealed from under any law 
for the time being in force: 

Provided that there shall be no appeal on the subject of costs only.” 

This section consists of two parts. The first part of the section deals with the 
mode or manner of executing decrees and orders passed by the Court in any 
proceeding and the section provides that such decrees and orders are to be 
enforced in the same manner as the decrees and orders of the Court exercising 
original civil jurisdiction. The second part of the section deals with the ques- 
tion of appeals from such decrees and orders made by the Court in the pro- 
ceedings under the Act, and provides that all decrees and orders made by the 
Court in any proceeding under the Act may be appealed from under any law 

for the time being in force. Now, the short question that falls for considera- 
` tion is the interpretation to be put on the second part of the section which deals 
with appeals from decrees and orders made by the Court under s. 28 of the 
Act. The argument of Mr. Thakkar is that under s. 28 all decrees and 
orders made by the Court in any proceeding under the Act are made subject 
to an appeal and that the reference to any law for the time being in force is 
only for the purpose of prescribing the procedure which will govern these 
appeals, and the forum where the appeal is to be preferred. Thus, according 
to Mr. Thakkar, if an order is passed by the Court of the Civil Judge, Senior 
Division, in any proceeding under the Act, the question whether an appeal lies 
is not to be determined by reference to any law for the time being in force, such 
as the Code of Civil Procedure. The appeal is provided for by s. 28 itself and 
the procedure governing that appeal will be the procedure laid down under 
the Code of Civil Procedure and the law for the time being in force for deter- 
mining the forum of the appeal is the Bombay Civil Courts Act, as held in 
Gangadhar Rakhamaji v. Manjula already referred to above. This argument ` 
of Mr. Thakkar, though plausible, cannot be accepted. As I have already indi- 
eated, in Gangadhar Rakhamaji v. Manjula, the appeal was against a decree 
dismissing a petition for divorce or judicial separation and this Court held 
that ‘the law for the time being in foreé’’ for determining the forum of appeal 
was the Bombay Civil Courts Act and, therefore, the appeal lay to the District 
Court and an appeal was not competent to the High Court. Therefore, that 
ease can be of no assistance to Mr. Thakkar so far as this preliminary objection 
is concerned. The words ‘‘under any law for the time being in force” apply 
obviously to both the parts of s. 28. Under the first part, all decrees and 
orders made by the Court in any proceeding under the Act are to be enforced 
in like manner as the decrees and orders of the Court made in exercise of the 
original civil jurisdiction are enforced under any law for the time being in 
force; and that has obviously a reference to the Code of Civil Procedure. The 
procedure to be applied in enforcing the decrees and orders made by the Court 
under the Act is to be. the procedure relating to execution of decrees and 
orders contained in the Code of Civil Procedure. If that be so, in my judg- 
ment, the question whether an appeal lies from an order passed by the Court 
under the Act must be also determined by the provisions of the Code of Civil 
Procedure. The proviso to s. 28 says that there shall be no appeal on the 
subject of costs only. To that extent s. 28 provides an exception, and against 
an order of costs only no appeal will be competent. Under s. 21 of the Act, 
subject to the other provisions contained in the Act and to such rules as the 
High Court may make in this behalf, all proceedings under the Act shall be 
regulated, as far as may be, by the Code of Civil Procedure, 1908. An appeal, 
it is well settled, is a continuation of the original proceedings. The Legisla- 
ture having already provided that the Code of Civil Procedure is to govern 
all proceedings under the Act, if Mr. Thakkar’s argument were to be accepted, 
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it would mean that the Legislature again emphasised in s. 28 that the proce- 
dure governing the appeals would be that under the Code of Civil Procedure. 
In my view, what the Legislature intended by referring to any law for the 
time being in force was that the appealability of decrees and orders should be 
determined by the provisions of the Code of Civil Procedure. In my judgment, 
s. 28 of the Act does not provide for an appeal against every order made by 
the Court in the proceedings under the Act, but against only such orders which 
fall within the definition of decrees under s. 2(2) of the Civil Procedure 
Code or with regard to which an appeal is provided under the Code. 

The order passed by the trial Court is an order granting interim relief under 
s. 24 of the Act and it will have to be distinguished from an order granting 
permanent alimony and maintenance, which the Court can pass under s. 25. 
Such an order cannot amount to a decree as defined in s. 2(2) of the Civil 
Procedure Code and, therefore, would not be appealable as a decree. 
Mr. Thakkar concedes, and rightly, that the present order does not fall within 
s. 104 nor under O. XLIII, r. 1, of the Code. It would not be, there- 
fore, appealable under the Civil Procedure Code. But Mr. Thakkar argues 
that it is appealable by virtue of s. 28 of the Act. If this argument were to 
be accepted, it would mean that all interlocutory orders passed by the Court in 
any proceeding under the Act, which proceeding is to be regulated by the 
Code of Civil Procedure by virtue of s. 21 of the Act, would be appealable 
even though such orders may not be appealable under the Code itself. Such 
a result could not have been intended by the Legislature. 

In support of his contention, Mr. Thakkar has invited my attention to two 
rulings of the Lahore High Court. In Chamarette v. Chamarette,? during 
certain proceedings under the Indian Divorce Act’ pending in the Court of 
an Additional District Judge, the Court had held that the husband’s evidence 
relating to the illegitimacy of his two children was inadmissible. The husband 
appealed under s. 55 of the Indian Divorce Act. The opposite party contended 
that the appeal was not competent and it was held by the Lahore High Court 
that an appeal lay from such an order under s. 55 of the Act. This was a 
decision of a single Judge. Now, s. 55 of the Indian Divorce Act provides 
that all decrees and orders made by the Court in any suit or proceeding under 
this Act shall be enforced and may be appealed from, in the like manner as 
the decrees and orders of the Court made in the exercise of its original civil 
jurisdiction are enforced and may be appealed from under the laws, rules 
and orders for the time being in force. It is not necessary to refer to the 
provisos to this section, though the second proviso is similar to the proviso 
utider s. 28 of the Act viz., that there shall be no appeal on the subject of 
costs only. It is true that the wording of s. 55 of the Indian Divorce Act is 
similar to the wording of s. 28 of the Act and the decision of jhe Lahore High 
Court would undoubtedly favour the construction which Mr. Thakkar urges 
should be placed on s. 28. But in deciding that an appeal lay from the order 
of the Additional District Judge holding the husband’s evidence to be 
inadmissible, the learned Judge of the Lahore High Court observed as follows 
(p. 177): 

“...There may be some orders of a formal character against which an appeal would 
not lie, but this is an order which was passed by the Court after hearing the arguments 
of the parties, and I am inclined to think that this appeal is competent.” 

I fail to see how such a distinction can be drawn once it is held that 
an appeal lies under s. 55 itself which must necessarily mean that .all 
orders passed under s. 55 would be appealable. The second decision of the 
Lahore High Court on which Mr. Thakkar relies is Millicans v. Millicans,> 
which is also a decision of a single Judge. In that case, the District Judge of 
Delhi had granted a decree subject to confirmation by the High Court dissolv- 
ing a certain marriage and the learned District Judge had also passed an 
order in the suit directing the husband to pay to the wife an amount of Rs. 120 
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and given the custody of the three children of the parties to the wife. An appeal 
was filed against the decree and an objection was raised that no appeal lay 
either against the decree dissolving the marriage or the order regarding the 
custody of the children and their maintenance. But it was admitted on behalf 
of the appellant that no appeal lay against the decree. The only question 
which was agitated before the Lahore High Court by the appellant was as 
regards the amount fixed by an order of the District Judge of Delhi granting 
maintenance allowance for the children. It was held by Mr. Justice Cold- 
stream that the language of s. 55 of the Divorce Act provides expressly for an 
appeal from all orders passed by the District Judge. According to hin, the 
words ‘‘in the like manner as the decrees and orders of the Court made in the 
exercise of its original civil jurisdiction are enforced and may be appealed 
from under the laws, rules and orders for the time being in force” in s. 55 
of the Divorce Act must be held to apply only to the procedure to be followed 
and the Court to which the appeal is filed. This decision is undoubtedly in 
favour of Mr. Thakkar’s contention. But, with respect, it appears that the 
attention of the learned Judge was not drawn to s. 45 of the Divorce Act, 
which provides that the procedure under the Code of Civil Procedure is to 
apply to all the proceedings under that Act, which is similar to s. 21 of the 
Act. In my judgment, therefore, s. 28 of the Act cannot be construed as pro-' 
viding for appeals against all orders of the Court in any proceeding under the 
Act as contended by Mr. Thakkar. Under s. 28 of the Act only such orders 
as are made by the Court in any proceeding under the Act against which an 
appeal is provided in the Code of Civil Procedure would be appealable orders, ; 
and not others. 

My. Thakkar also invited my attention to the case of Kamala Shama. 
v. Shama* in which a Division Bench of this Court decided an appeal, 
under s. 24 of the Act, where it was held that under s. 24 the parties standing . 
in need of relief, whether the husband or the wife, can obtain relief, irrespec- 
tive of the fact whether he or she had initiated the proceeding or not. In that 
case, the wife had filed an application under s. 24 claiming Rs. 50 per month 
as maintenance allowance and costs of the proceedings from the husband who 
had filed a petition under s. 12 of the Act for a decree of nullity of his mar- 
riage. The trial Judge had dismissed that application for interim relief and 
the wife filed an appeal to this Court before the Nagpur Bench and that appeal 
was numbered as Mise. (First) Appeal No. 197 of 1956. Now, undoubtedly. 
in that case the appeal was entertained against the order of the trial Court 
dismissing the application for interim maintenance filed by the wife. But the- 
question as to whether an appeal was competent was not raised in that case 
nor was it decided. In my view, therefore, that case also will not be of any 
assistance to Mr?’ Thakkar. 

Mr. Thakkar also referred me to.a decision in Annapurnamma v. Rama- 
krishna, where the Andhra Pradesh High Court was dealing with a Letters. 
Patent Appeal against an order of a single Judge granting the wife’s petition for 
interim maintenance under s. 24 of the Act and the question was whether the 
appellate Court had power to make an interim order under s. 24 of the Act in 
the appeal by the wife against an order for dissolution of marriage obtained 
by the husband. It was observed by K. Subba Rao, C.J., that s. 28 conferred - 
a right of appeal by reference to any law, and that the right of appeal was 
one conferred under the Act and, therefore, it was a proceeding under the Act. 
Explaining this, he observed (p. 49) :— 

“That proceeding starts in the original Court and continues till it is disposed of 
by the’appellate Court. It is a common place that an appeal is a continuation of the 
original proceeding. The fact that an appeal lies under the Civil Procedure Code against 
an order in a proceeding under the Act, will not make the appeal any-the-less a pro- . 
ceeding under the Act, for, the appeal also relates to the adjudication in respect of the 
rights conferred under the Act.” 
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That is why it was held that the appellate Court had jurisdiction to make an 
order under s. 24. This decision does not, in, my opinion, help Mr. Thakkar. 
On the contrary, it shows that K. Subba Rao C.J. referred to s. 28 conferring 
a right of appeal by reference to any law and stated that an appeal lay under 
the Civil Procedure Code against an order in a proceeding under the Act and 
consequently tke appeal also would be a proceeding under the Act. 

I am of the view, therefore, that the preliminary objection raised by 
Mr. Thakkar against the maintainability of this revision application must fail. 

On the merits, Mr. Patel, learned advocate appearing on behalf of the peti- 
tioner, has raised two objections to the order passed by the learned trial Judge. 
In the first instance, he says that no proper opportunity was given to the 
petitioner to place before the trial Court all the facts about his financial posi- 
tion. I have already indicated some of the irregularities which seem to affect 
the record in this case. It appears from the allegations in the petition, which 
are supported by an affidavit of the learned advocate appearing on behalf of 
opponent No. 1 in the trial Court, that when search was taken on April 6, 1959, 
and also on April 29, 1959, some documents were not on record. It is apparent 
from the learned trial Judge’s order that he relied on the facts contained in 
exh. 65, the additional affidavit filed on behalf of opponent No. 1. Mr. Patel 
contends that that affidavit was not on the record when opponent No. 1’s advo- 
eate took a search on April 29, 1959, though that affidavit appears to be of 
the date April 6, 1959, and seems to have been filed on April 6, 1959. It is 
significant that there is no mention of exh. 65 in the roznama of the case. As 
already indicated, the endorsement on exh. 65 in red ink does not bear the 
signature or the initials of the Civil Judge, and it is Mr. Patel’s allegation 
that exh. 65 though it is dated April 6, 1959, was not filed on that day but 
must have been placed on the record some time thereafter. In view of what the 
petitioner alleges, a part of which appears to be borne out by the record, I 
propose to remand this case to the trial Court for a fresh hearing of the appli- 
eation made by opponent No. 1 for interim maintenance. The trial Court on 
receipt of the papers must give an opportunity to the petitioner to answer the 
allegations made in exh. 65. Both the parties will be allowed to lead such 
evidence as they deem proper in support of their respective cases on the appli- 
eation (exh. 5). 

The other objection raised to the order by Mr. Patel is that the trial Court 
had no jurisdiction to order that in case the petitioner failed to pay the arrears. 
of maintenance upto date and Rs. 300 for expenses of the proceedings on or 
before June 15, 1959, his defence was to be struck off. This, says Mr. Patel, is 
an order not warranted by the provisions of the Code of Civil Procedure. 
Under O. XI, r. 21, of the Code the Court has the power to strike off defences 
in case of failure of a party to comply with any order to answet interrogatories 
or for discovery or inspection of documents. An order passed under O. XI, 
r. 21, is appealable under O. XLIII, r. 1(f). Obviously the present order is 
not an order under O. XI, r. 21. It is contended by Mr. Thakkar that the 
Court can strike off defences by virtue of its inherent power under s. 151 of 
the Code. Now, in the present case, the order that the petitioner’s defence 
will be struck off if he did not carry out the trial Court’s order on or before 
June 15, 1959, is contained in the order for interim maintenance itself. There 
is no question of any contumacious conduct on the part of the petitioner. In 
Codd v. Codd,® Mr. Justice Marten, as he then was, expressed his view that 
if, in a matrimonial suit, the husband is ordered by the Court to give security 
for the wife’s costs and fails to give it, then where the husband is the peti- 
tioner his petition should be stayed and not dismissed; and where the wife is 
the petitioner, the husband’s defence should not be struck out but he should 
be proceeded against for contempt if he is proved to be able to pay but contu- 
maciously refuses to do so. Normally, therefore, it appears that the Court in 
the exercise of its matrimonial jurisdiction cannot order that the defence of a 
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party should be struck off for failure to pay interim maintenance unless the 
refusal is contumacious. As I have already indicated, the question of any 
contumacious conduct on the part of the petitioner has not arisen at the pre- 
sent stage. In Tara Singh v. Jatpal Singh,’ it was held by the Calcutta High, 
Court that where the husband was not guilty of contempt of Court, his failure 
to comply with the order of the Court for payment of alimony did not dis- 
entitle him from being heard on a petition for divorce by the wife. Mr. Thakkar 
relied on a decision of the Madras High Court, Mahalingam Pillai v. Amsavallt,8 
where it was observed that the orders granting alimony pendente lite could 
not only be executed by the wife but where these payments are made a condi- 
tion precedent for the taking up of the trial of the petition or hearing of an 
appeal therefrom, if these orders are not complied with, the petition or appeal 
can be dismissed. Now, the actual facts in the Madras case were that there 
was an order of Mr. Justice Basheer Ahmed Sayeed directing the husband to 
pay alimony pendente lite and that order had been contumaciously disobeyed 
by the husband and it was urged in appeal on behalf of the wife that the appeal 
should be straightway dismissed. That was not accepted by the appellate 
‘Court which decided to give an opportunity to the husband to pay up, within 
a reasonable time, because the payment had not been made a condition prece- 
dent for the hearing of the appeal. I do not think that the observations of 
their Lordships of the Madras High Court in that case would affect the general 
principle which has been laid down by Mr. Justice Marten in Codd v. Codd 
referred to above. 


As I propose to set aside the order of the trial Court, Mr. Thakkar 
has requested me that I should give some relief to opponent No. 1 pending the 
hearing of her application for interim maintenance and costs of the proceed- 
ings in the trial Court. Mr. Patel agrees that his client would deposit in the 
trial Court, within a month from to-day, an amount of Rs. 300 which may be 
withdrawn by opponent No. 1, without any security and that amount would 
be taken into account in any final order that may be passed in the application 
of opponent No. 1. 


I, therefore, set aside the order passed by the learned trial Judge and direct 
the trial Court to hear the application (exh. 5) of opponent No. 1 after giving 
an opportunity to the petitioner to answer the allegations in exh. 65 and-an' 
opportunity to both the parties to lead such evidence as they think proper in 
support of their respective cases. An amount of Rs. 300 should be deposited 
by the petitioner in the trial Court, within one month from today, and oppo- 
nent No. 1 will be at liberty to withdraw that amount without any security 
and that amount will be taken into account at the time final orders are passed 
ou exh. 5. Both the parties should be allowed to lead evidence at the hearing 
of exh. 5 before the end of September 1959. Liberty to apply to opponent 
No. 1 in case the petitioner does not pay Rs. 300 within the time specified. 
The application (exh. 5) will be disposed of by the end of September 1959. 
Costs of this revision application will be costs in the proceedings. 


Order accordingly. 


7 [1946] 1 Cal. 604. 8 [1956] 2 M.L.J. 289. 
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SUPREME COURT. | 


Present: Mr. Justice Jafer Imam, Mr. Justice A. K. Sarkar and Mr. Justice K. N. Wanchoo. 
GOHAR BEGUM v, SUGGI alias NAZMA BEGUM.* 


Criminal Procedure Code (Act V of 1898), Sec. 491—Guardians and Wards Act (VII of 
1890)—Application under s. 491 by moslem woman for custody of her illegitimate 
minor daughter—Refusal by respondent, having no legal right to custody of child, 
to make over child—Whether applicant entitled to order under s. 491—Applicant’s 
right to proceed under Guardians and Wards Act whether debars her right to pro- 
ceed under 8. 491—Anpplicability of English principles regarding issue of habeas corpus 
writs to directions issued under s. 491. 


Where the applicant was a moslem woman and entitled to the custody of her illegi- 
timate daughter and the respondent who had no legal right whatsoever to the custody 
of the child and refused to make over the child to the applicant, Held, that the res- 
pondent’s refusal resulted in an illegal detention of the child within s. 491 of the 
Criminal Procedure Code, 1898, and the applicant was entitled to an order under 
s. 491 for recovery of the custody of the child from the respondent. Held, further, 
that the fact that the applicant had a right under the Guardians and Wards Act, 1890 
to recover custody of the child, did not justify the denial of her right under s. 491 
of the Code. 

Section 491 of the Criminal Procedure Code, 1898, is expressly concerned witb 
directions of the nature of a habeas corpus and the English principles applicable 
to the issue of a writ of habeas corpus apply here. 

The Queen v. Clarke,’ The King v. Greenhill? Rama Iyer v. Nataraja Iyer; Zara- 
bibi v. Abdul Rezzak’ and Subbuswami Goundan v. Kamakshi Ammal,’ referred to. 


Tax facts appear in the judgment. 


K. M. Desai and I. N. Shroff, for the appellant. 
Ganpat Rai, for respondents Nos. 1 to 4 and 6. 
K. L. Hathi and R. H. Dhebar, for respondent No. 5. 


SARKAR J. The appellant is an unmarried sunni moslem woman. She has 
an infant female illegitimate child called Anjum. The appellant made an ap- 
plication to the High Court at Bombay under s. 491 of the Code of Criminal 
Procedure for the recovery of the custody of the child from the respondents. 
That application was refused. Hence this appeal. 

The appellant’s case is as follows: She is the daughter of one Panna Bai. 
The respondent Kaniz Begum is Panna Bai’s sister. Kaniz Begum, whom it 
will be convenient to refer as the respondent, took the appellant over from 
Panna Bai and brought her up. Prior to 1951 the respondent had put her in 
the keeping of two persons and had thereby made pecuniary gain for herself. 
In 1951 the appellant met one Trivedi and since then she has been living conti- 
nuously in his exclusive keeping. The appellant stayed with Trivedi at Jabal- 
put up to 1954. On September 4, 1952, the child Anjum was born to her by 
the said Trivedi. In November 1953, she bore another child to him of the 
name of Yusuf alias Babul. In 1954 the appellant with her said two children, 
her mother who had been living with her, and Trivedi left Jabalpur and came 
to live in Bombay. After coming to Bombay, Trivedi for sometime lived with 
his relatives as he could not find independent accommodation. During this 
time the appellant with her children and mother stayed with the respondent 
who was then living in Bombay, but Trivedi used to visit the appellant daily 
at the residence of the respondent. In January 1956 the appellant bore a third 
child to Trivedi called Unus alias Chandu. After the birth of Unus, Trivedi 

*Deoided, August 27,1969. Criminal Appeal 927. 
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took the appellant, her mother and the two younger children to a hill station 
near Bombay called Khandala and the party stayed there for three or four. 
months. At the time the appellant had gone to Khandala, the respondent went 
to Pakistan on a temporary visa and she took the child Anjum with her pre- 
sumably with the consent of the appellant. After returning from Khandala, 
Trivedi was able to secure a flat for himself in Marine Drive, Bombay, and the 
appellant with her mother and two sons began to stay with him there. In 
April 1957 Trivedi moved into another flat in Warden Road, Bombay, with the 
appellant, her two younger children and mother and has since then been living 
there with them. After the respondent returned from Pakistan with Anjum, 
the appellant who had then moved into the flat in Marine Drive, asked the 
respondent to send Anjum to her, but the respondent refused to do so. Since 
then the respondent has been refusing to restore the custody of the child 
Anjum to the appellant. 

In these circumstances, the appellant made her application under s. 491 of 
the Code of Criminal Procedure on April 18, 1958. She stated that she appre- 
hended that the respondent would remove Anjum to Pakistan any day and 
there was already a visa for Anjum available for that purpose. She also stated 
that in view of the relationship between the parties she had not earlier taken 
the matter to Court. On the date of the application the respondent was away 
in Pakistan. She had not however taken the child Anjum with her but had 
left her in her flat at Bombay in charge of her cousin Suggi and an Aya, Rozi 
Bhangera. The appellant stated that the respondent had asked her sister Bibi 
Banoo and the latter’s husband Mahomed Yakub Munshi to look after the 
child. The appellant had, therefore, made these four persons only the respond. 
ents to her application. Later, on the respondent’s arrival back in Bombay, 
she also was made a party to the application. The other respondents contend- 
ed in the High Court that they had nothing to do with the child and had been 
made parties to the application unnecessarily. They have not appeared in this 
appeal. It is clear, however, that they did not make over the custody of the 
child Anjum to the appellant when the application was made and the affidavits 
filed by them leave no doubt that their sympathies are with the respondent 
Kaniz Begum. The State of Bombay was also made a respondent to the appli- 
cation, but that was a mere matter of form. The State has no interest in the 
case and has not taken any part in the proceedings. 

The respondent opposed the application denying the correctness of some of 
the allegations made in the petition of the appellant. She denied that Trivedi 
was the father of the child Anjum and said that the father was a Shia Moslem 
called Samin Naqui. She said that the appellant’s mother had given the ap- 
pellant to her to bring up when very young as she had not the means to do 
so herself and since then the appellant had been living with her all along and 
left her flat in*company with Trivedi only during her temporary absence in 
Pakistan in 1956. She denied that she had made the appellant live in the 
keeping of any person as alleged by the latter. She contended that she had 
intended that the appellant would marry and live a clean and respectable life 
but other influences operated upon her and she went to live with Trivedi as 
his mistress. She denied that she had prevented the appellant access to the 
child Anjum as the latter stated. She contended that she was looking after 
the child Anjum with great care and solicitude, and had put her in a good 
school and kept a special Aya for her. She also said that she was well off 
and had enough means to look after the child well. She contended that it was 
mot in the interest of the child to live with the appellant because she was 
living in the keeping of a man who might turn her out and she would then 
have to seek the protection of another man. She said that she had no child 
of her own and was fond of Anjum whom she had been treating as her own 
child. i 
The learned Judges of the High Court observed that the case raised various 
controversial questions, specially as to the paternity of the child, as to whether 
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the respondent had made the appellant live in the keeping of different persons 
‘and also as to whether she had prevented the appellant from having access to 
the child. The learned Judges observed that it was not the function of a Court 
in an application under s. 491 to record findings on such controversial facts _ 
and that, in these circumstances, the proper forum for the appellant was to 
move a civil Court under the Guardians and Wards Act for the custody of the 
child. The learned Judges further observed that they were prima facte satis- 
fied that the child was not illegally and improperly detained by the respond- 
ents. They, therefore, dismissed the appellant’s application. o 

We are unable to appreciate the view of the learned Judges of the High 
Court. It seems to us that the controversial facts referred to by them were 
wholly irrelevant to the decision of the application. We have not been able 
to find one single fact relevant to the issue in this case which is in controversy. 
The facts, which are abundantly clear and beyond dispute, are these. The child 
Anjum is the illegitimate daughter of the appellant who is a moslem woman. 
The child was at the date of the application less than six years’ old and now 
she is just over seven years old. The appellant is a singing girl by profession 
and so is the respondent. The appellant stated in her affidavit that the res- 
pondent was in the keeping of a man and this the respondent has not denied. 
It is not the respondent’s case that she is a married woman leading a respect- 
able life. In fact she admits that she allowed Trivedi to live in her flat with 
the appellant as his mistress and took money from him for ‘‘Lodgmg and 
Boarding Charges’’. Trivedi has sworn an affidavit acknowledging the pater- 
nity of the child and undertaking to bring her up properly as his own child. 
He is a man of sufficient means and the appellant has been for a considerable 
time living with him as his mistress. 

On these undisputed facts the position in law is perfectly clear. Under the 
Mohammedan law which applies to this case, the appellant is entitled’ to the 
custody of Anjum who is her illegitimate daughter, no matter who the father 
of Anjum is. The respondent has no legal right whatsoever to the custody of 
the child. Her refusal to make over the child to the appellant, therefore, re- 
sulted in an illegal detention of the child within the meaning of s. 491. This 
position is clearly recognised in the English cases concerning writs of habeas 
corpus for the production of infants. In The Queen v. Clarke! Lord Camp- 
bell C.J. said at p. 193: 


“But, with respect to a child under guardianship for nurture, the child is sup- 

posed to be unlawfully imprisoned when unlawfully detained from the custody of the 
guardian; and when delivered to him the child is supposed to be set at liberty.” 
The Courts in our country have consistently taken the same view. For this 
purpose the Indian cases hereinafter cited may be referred to. The terms of 
s. 491 would clearly be applicable to the case and the appellané entitled to the 
order she asked. 

We, therefore, think that the learned Judges of the High Court were clearly 
wrong in their view that the child Anjum was not being illegally or improperly 
detained. The learned Judges have not given any reason in support of their 
view and we are clear in our mind that that view is unsustainable in law. 

Before making the order the Court is certainly called upon to consider the 
welfare of the infant concerned. Now there is no reason to think that it is 
in the interest of the child Anjum to keep her with the respondent. In this 
connection it is relevant to state that at some stage of the proceedings in the 
High Court the parties appeared to have arrived at a settlement whereby it had, 
been agreed that the child Anjum would be in the custody of ‘the appellant 
and the respondent would have access to the child. The learned Judges of 
the High Court, however, were not prepared to make an order in terms of this 
settlement beeause, as they said, ‘‘It did not appear to be in the interest and 
welfare of the minor”. Here again they give no reason for their view. Both 
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parties belong to the community of singing girls. The atmosphere in the home 
of either is the same. The appellant as the mother can be expected to take 
better care of the child than the respondent. Trivedi has acknowledged the 
paternity of the child. So in law the child can claim to be maintained by him. 
She has no such right against the respondent. We have not been able to find 
a single reason how the interests of the child would be better served if she was 
left in the custody of the respondent and not with the appellant. 

We further see no reason why the appellant should have been asked to pro- 
ceed under the Guardians and Wards Act for recovering the custody of the 
child. She had of course the right to do so. But she had also a clear right to 
an order for the custody of the child under s. 491 of the Code. The fact that 
she had a right under the Guardians and Wards Act is no justification for 
denying her the right under s. 491. That is well-established as will appear 
from the cases hereinafter cited. 

The learned advocate for the respondent saidi we should not interfere with 
the order of the High Court as it was a discretionary order. The learned 
Judges, however, have not given any reason which led them to exercise their 
discretion in the way. they did. We are not satisfied that the discretion was 
judicially exercised. 

We are clear in our view that the judgment of the High Court was wrong 
and should be set aside. 

It is further well-established in England that in issuing a writ of habeas 
corpus a Court has power in the case of infants to direct its custody to be 
placed with a certain person. In The King v. Greenhill? Lord Denman C.J. 
said: 

“ When an infant is brought before the Court by habeas corpus, if he be of an 
age to exercise a choice, the Court leaves him ‘to elect where he will go. If he be not 
of that age, and a want of direction would only expose him to dangers or seductions, 
the Court must make an order for his being placed in the proper custody.” 

Bee also The Queen v. Clarke. In Halsbury’s Laws of England, 2nd edition, 
Vol. IX, art. 1201 at p. 702 it is said: 

“| where, as frequently occurs in the case of infants, conflicting claims for the 
custody of the same individual are raised, such claims may be enquired into on the re- 
turn to a writ of habeas corpus, and the custody awarded to the proper person.” 
Section 491 is expressly concerned with directions of the nature of a habeas 
corpus. The English principles applicable to the issue of a writ of habeas 
corpus, therefore, apply here. In fact the Courts in our country have always 
exercised the power to direct under s. 491 in a fit case that the custody of an 
infant be delivered to the applicant: see Rama Iyer 'v. Nataraja Iyer, Zara- 
bibi v. Abdul Reezak* and Subbuswamt Goundan v. Kamakshi Ammal.© If 
the Courts did not have this power, the remedy under s. 491 would in the case 
of infants often become infructuous. 

We, therefore, set aside the judgment and order of the High Court and 
direct the respondents other than the State of Bombay to make over the cus- 
tody of the child Anjum to the appellant. Let the child be produced by the 
respondents before the Registrar, Appellate Side, High Court of Bombay, and 
the Registrar will then make over custody to the appellant. The passport in 
respect ‘of the child Anjum deposited in this Court by the respondents may 
be made over to the advocate on record for the appellant. The injunction 
restraining the removal of the child Anjum outside Greater Bombay will conti- 
nue till she is delivered to the appellant. 

' Appeal alowed. 


2 (1836) 4 AD. & E. 624, 640; 111 E.R. 922, 4 (1910) 12 Bom. L.R. 891. 
T. (1929) LL.R. 53 Mad. 72. 
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Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice S. K. Das, Mr. Justice . 
A. K. Sarkar, Mr. Justice Wanchoo and Mr. Justice Hidayatullah. 


BABULAL PARATE v. THE STATE OF BOMBAY.* 


States Reorganisation Act (XXXVII of 1956), Sec. 8—Constitution of India, Arts. 3, 122(1) 
—Act XXXVII of 1956 whether violates art. 3 of Constitution -Meaning of second 
condition in proviso to art. 3. 


The States Reorganisation Act, 1956, or any of its provisions are not violative of 
art. 3 of the Constitution of India. 

Under the second condition contained in the proviso to art. 3 of the Constitution 
what has to be referred to the State Legislature is the proposal contained in the Bill; 
it does not require a fresh reference every time an amendment of the proposal con~ 
tained in the Bill is moved and accepted in accordance with the rules of procedure 
of Parliament. 


| 
Tue facts appear in the Anak 


R. V. S. Mani, for the appellant. 
C. K. Daphtary, Solicitor-General of India, with B. Sen and R. H. Dhebar, 
for the respondents. . 


S. K. Das J. This is an appeal on a certificate granted by the High Court 
of Bombay under art. 132(1) of the Constitution, and the question involved 
in the appeal is the true scope and effect of art. 3 of the Constitution, parti- 
cularly of the proviso thereto as it stands after the Constitution (Fifth Amend- 
ment) Act, 1955. 

On December 22, 1953, the Prime Minister of India made a statement in 
Parliament to the effect that a Commission would be appointed to examine 

“objectively and dispassionately’’ the question of the re-organisation of the 
States of the Indian Union ‘‘so that the welfare of the people of each consti- 
tuent unit as well as the nation as a whole is promoted”. This was followed 
by the appointment of a Commission under a resolution of the Union Govern- 
ment in the Ministry of Home Affairs, dated December 29, 1953. The Com- 
mission submitted its report in due course and on April 18, 1956, a Bill was 
introduced in the House of the People (Lok Sabha) entitled The States Re- 
organisation Bill (No. 30 of 1956). Clauses 8, 9 and 10 of the said Bill con- 
tained a proposal for the formation of three separate units, namely, (1) Union 
territory of Bombay; (2) State of Maharashtra including Marathawada and 
Vidharbha; and (3) State of Gujerat including Saurashtra and Cutch. The 
Bil was introduced i in the House of the People on the recommendation of the 
President, as required by the proviso to art. 3 of the Constitution. It was then 
referred to a Joint Select Committee of the House of the People (Lok Sabha) 
and the Council of States (Rajya Sabha). The Joint Select*Committee made 
its report on July 16, 1956. Some of the clauses of the Bill were amended 
in Parliament, and on "being passed by both Houses, it received the President’s 
` assent on August 31, 1956, and became known as the States Reorganisation 
Act, 1956, (XXXVI of 1956), hereinafter called the Act. 

It is necessary to read here s. 8(1) of the Act which, instead of constituting 
three separate units as originally proposed in the Bill, constituted a compo- 
site State of Bombay as stated therein: 

“S. 8. (1) As from the appointed day, there shall be formed a new Part A State 
to be known as the State of Bombay comprising the following territories, namely:— 

(a) the territories of the existing State of Bombay, excluding— 

(i) Bijapur, Dharwar and Kanara districts and Belgaum district except Chandgad 
taluka; and 

(ii) Abu Road taluka of ‘Banaskantha district; 

(6) Aurangabad, Parbhani, Bhir and Osmanabad districts, Ahmadpur, Nilanga and 
Udgir taluks of Bidar district, Nanded district (except Bichkonda and Jukkal circles of 
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Deglur taluk and Modhol, Bhiansa and Kuber circles of Modhol taluk) and Islapur 
circle of Boath taluk, Kinwat taluk and Rajura taluk of Adilabad district, in the exist- 
ing State of Hyderabad; 

(c) Buldana, Akola, Amravati, Yeotmal, Wardha, Nagpur, Bhandara and Chanda 
districts in the existing State of Madhya Pradesh; 

(d) the territories of the existing State of Saurashtra; and 

(e) the territories of the existing State of Kutch; 

and thereupon the said territoriés shall cease to form part of the existing States of 
Bombay, Hyderabad, Madhya Pradesh, Saurashtra and Kutch, respectively.” 
The appointed day from which the new State of Bombay came into existence 
was defined in the Act as meaning November 1, 1956. Bpt before that date, 
to wit, on September 12, 1956, the appellant herein filed a petition under art. 
226 of the Constitution in the High Court of Judicature at Bombay in which 
he alleged, in substance, that the formation of the composite State of Bombay 
as one unit instead of the three separate units as originally proposed in the 
Bill contravened art. 3 of the Constitution, inasmuch as the Legislature of the 
State of Bombay had no opportunity of expressing its views on the formation 
of such a composite State. The appellant asked for a declaration that s. 8 
and other consequential provisions of the Act were null and void and prayed 
for an appropriate writ directing the State Government of Bombay and the 
Union Government not to enforce and implement the same. This writ petition 
was heard by the Bombay High Court on September 14, 1956, and by its judg- 
ment of even date, the High Court dismissed the petition, holding that there 
was no violation or contravention of art. 3 of the Constitution. The appellant 
then obtained the necessary certificate under art. 182(1) of the Constitution, 
and A his appeal in this Court on October 18, 1956, on the strength of that 
certificate. 

Now, it is both convenient and advisable to read at this stage art. 3 of the 
Constitution, as amended by the Constitution (Fifth Amendment) Act, 1955, 
the alleged violation of which is the main ground of attack by learned counsel 
for the appellant : 

“Art. 3. Parliament.may by law— 

(a) form a new State by separation of territory from any State or by uniting two 
or more States or parts of States or by uniting any territory to a part of any State; 

(b) increase the area of any State; 

(c) diminish the area of any State; 

(d) alter the boundaries of any State; 

(e) alter the name of any State: 

Provided that no Bill for the purpose shall be introduced in either House of Parlia- 
ment except on the recommendation of the President and unless, where the proposal 
contained in the Bil affects the area, boundaries or name of any of the States, the Bill 
has been referred by the President to the Legislature of that State, for expressing its 
views thereon within such period as may be specified in the reference or within such 
further period as the President may allow and the period so specified or allowed has 
expired.” . 

It is clear that by its substantive part the article gives a certain power to 
Parlament, viz., the power to make a law in respect of any of the five matters 
mentioned in cls. (a) to (e) thereof. This power includes the making of a law 
to increase the area of any State; diminish the area of any State; and alter 
the name of any State. The substantive part is followed by a proviso, which 
lays down certain conditions for the exercise of the power. It states that no 
Bill for the purpose (the word ‘‘purpose’’ obviously has reference to the power 
of making law in respect of the matters mentioned in the substantive part) shall 
be introduced in either House of Parliament except on the recommendation of 
the President and unless, where the proposal contained in the Bill affects the 
area, boundaries or name of any of the States, the Bill has been referred by 
the President to the Legislature of that State for expressing its views thereon. 
Thus, the proviso lays down two conditions: one is that no Bill shall be intro- 
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duced except on the recommendation of the President, and the second condi- 
tion is that where the proposal contained in the Bill affects the area, boundaries 
or name of any of the States, the Bill has to be referred by the President to 
the Legislature of the State for expressing its views thereon. The period 
within which the State Legislature must express its views has to be specified 
by the President; but the President may extend the period so specified. If, 
however, the period specified or extended expires and no views of the State 
Legislature are received, the second condition laid down in the proviso is ful- 
filled in spite of the fact that the views of the State Legislature have not been 
expressed. The intention seems to be to give an’ opportunity to the State 
Legislature to express its views within the time allowed; if the State Legisla- 
ture fails to avail itself of that opportunity, such failure does not invalidate 
the introduction of the Bill. Nor is there anything in the proviso to indicate 
that Parliament must accept or act upon the views of the State Legislature. 
Indeed, two State Legislatures may express totally divergent views. All that 
is contemplated is that Parliament should have before it the views of the State 
Legislatures as to the proposals contained in the Bill and then be free to deal 
with the Bill in any manner it thinks fit, following the usual practice and 
procedure prescribed by and under the rules of business. Thus, the essential 
content of the second condition is a reference by the President of the proposal 
contained in the Bill to the State Legislature to express its views thereon with- 
in the time allowed. It is worthy of note, and this has been properly empha- 
sised in the-judgment of the High Court, that what has to be referred to the 
State Legislature by the President is the proposal contained in the Bill. The 
proviso does not say that if and when a proposal contained in the Bill is modi- 
fied subsequently by an amendment properly moved and accepted in Parlia- 
ment, there must be a fresh reference to the State Legislature and a fresh Bill 
must be introduced. It was pointed out in the course of arguments that if 
the second condition required a fresh reference and a fresh Bill for every 
amendment, it might result in an interminable process; because any and every 
amendment of the original proposal contained in the Bill would then necessi- 
tate a fresh Bill and a fresh reference to the State Legislature. Other diff- 
culties might. also arise if such a construction were put on the proviso; for 
example, in a case where two or three States were involved, different views 
‘might be expressed by the Legislatures of different States. If Parliament 
were to accept the views of one of the Legislatures and not of the other, a 


- - fresh reference would still be necessary by réason of any amendment in the 


original proposal contained in the Bill. . 

We are referring to these difficulties not because we think that a forced 
meaning should be given to the words of the proviso to avoid certain difficul- 
ties which may arise. We are of the view that the words af the proviso are 
clear enough and bear their ordinary plain meaning: According to the accept- 
ed connotation of the words used in the proviso, the second condition means 
what it states and what has to be referred to the State Legislature is the pro- 
posal contained in the Bill; it has no such drastic effect as to require a fresh 
reference every time an amendment of the proposal contained in the Bill is 
moved and accepted in accordance with the rules of procedure of Parliament. 

That in the present case the States Re-organisation- Bill was introduced on 
the recommendation of the President has not been disputed; nor has it been 
disputed that the proposal contained in the Bill was referred to the State 
Legislatures concerned and their views were received. According to learned 
counsel for the appellant, however, this was not enongh compliance with the 
second condition of the proviso. He has put his argument in several. ways. 
Firstly, he has contended that the word ‘‘State’’ in art. 3 should be given a 
larger connotation so as to mean end include not merely the geographical 
entity called the State, but its people as well: this, according to learned counsel 
for the appellant, is the ‘‘democratic process’’ incorporated in art. 3 and ac- 
cording to this democratic process, so learned counsel has argued, the repre- 
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sentatives of the people of the State of Bombay assembled in the State Legis- 
lature should have been given an opportunity of expressing their views not 
merely on the proposal originally contained in the Bill, but on any substantial 
modification thereof. Secondly and following the same line of argument, he 
has contended that the word ‘‘Bill’’ should be given an extended meaning so 
as to include any amendment, at least any substantial amendment, of the pro- 
posal contained in the Bill; and thirdly, he has contended that in the present 
case the formation of a new Bombay State as one unit was so different from 
the three units originally proposed in the Bill that it was not really an amend- 


ment of the original proposal but a new proposal altogether for which a fresh 
Bill and a fresh reference were necessary. 


We proceed now to consider these contentions. It is necessary to state at 
the outset that our task is to determine on a proper construction the true scope 
and effect of art. 3 of the Constitution, with particular reference to the second 
condition laid down by the proviso thereto. We bring to our task such con- 
siderations as are germane to the interpretation of an organic instrument like 
the Constitution; but it will be improper to import into the question of con- 
struction doctrines of democratic theory and practice obtaining in other coun- 
tries, unrelated to the tenor, scheme and words of the provisions which we 
have to construe. In plain and unambiguous language, the proviso to art. 3 
of the Constitution states that where the proposal contained in the Bill affects 
the area, boundaries or name of any of the States, the Bill must be referred 
by the President to the Legislature of the State for expressing its views. It 
does not appear to us that any special or recondite doctrine of ‘‘democratic 
process’’ is involved therein. Learned counsel for the appellant has invited 
our ee to art. IV, s. 3, of the American Constitution which says inter 
alia that 

“no new State shall be formed or erected within the jurisdiction of any other State, 
nor any State be formed by the junction of two or more States or parts of States without 
the consent of the Legislatures of the States concerned as well as of the Congress.” 
That provision is quite different from the proviso we are considering: the 
former requires the consent of the State Legislatures whereas the essential 
requirement of our proviso is a reference by the President of the proposal con- 
tained in the Bill for the expression of its views by the State Legislature. 
For this reason we do not think that the decisions relied on by learned counsel. 
for the appellant (Louisiana v. Mississippi’ and Washington v. Oregon”) are 
in point. The expression ‘State’ occurs in art. 3 and as has been observed in 
the Texas v. White, that expression may have different meanings: it may 
mean a territorial region, or people united in political relation living in that 
region or it mayerefer to the government under which the people live or it 
may even convey the combined idea of territory, people and government. 
Article 1 of our Constitution says that India is a Union of States and the States 
and the territories thereof are specified in a Schedule. There is, therefore, no 
difficulty in understanding what is meant by the expression ‘State’ in art. 3. 
It obviously refers to the States in the First Schedule and the ‘Legislature of 
the State’ refers to the Legislature which each State has under the Constitu- 
tion. That being the position, we see no reasons for importing into the con- 
struction of art. 3 any doctrinaire consideration of the sanctity of the rights 
of States or even for giving an extended meaning to the expression ‘State’ oc- 
curring therein. None of the constituent units of the Indian Union was 
sovereign and independent in the sense the American colonies or the Swiss Can- 
tons were before they formed their federal unions. The Constituent Assembly 
of India, deriving its power from the sovereign people, was unfettered by any 
previous commitment in evolving a constitutional pattern suitable to the genius 
and requirements of the Indian people as a whole. Unlike some other federal 


1 (1906) 202 U.S. 1, 50 Law. edn. 913. 3 (1869) 74 U.S. 700, 19 Law. edn. 227. 
2 (1908) 211 U.S. 127, 53 Law. edn. 118. 
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Legislatures, Parliament, representing the people of India as a whole, has 
been vested with the exclusive power of admitting or establishing new States, 
increasing or diminishing the area of an existing State or altering its 
boundaries, the Legislature or Legislatures of the States concerned having only 
the right to an expression of views on the proposals. It is significant tbat for 
making such territorial adjustments it is not necessary even to invoke the 
provisions governing constitutional amendments. f 


The second line of argument presented on behalf of the appelant is that 
the word ‘Bill’ in the proviso must be interpreted to include an amendment 
of any of the clauses of the Bill, at least any substantial amendment thereof, 
and any proposal contained in such amendment must be referred to the State 
Legislature for expression of its views. We do not think that this interpreta- 
tion is correct. Wherever the.introduction of an amendment is subject to a 
condition precedent, as in the case of financial bills, the Constitution has used 
the expression ‘A bill or amendment’, e.g. in art. 117. No such expression 
occurs in art. 3. Secondly, under art. 118 Parliament has power to make rules 
of its own procedure and conduct of business, including the moving of amend- 
ments etc. Rule 80 of the rules of procedure of the House of the People (Lok 
Sabha) Jays down the conditions which govern the admissibility of amend- 
ments to clauses or schedules of a Bill, and one of the conditions is that an 
amendment shall be within the scope of the Bill and relevant to the subject- 

` matter of the clause to which it relates. Article 122(1) of the Constitution 

says that the validity of any proceedings in Parliament shall not be called in 
question on the ground of any alleged irregularity of procedure. In view of 
these provisions, we cannot accept an interpretation of art. 8 which may nullify 
the effect of art. 122, an interpretation moreover which is based not on the 
words used therein but on certain abstract and somewhat illusory ideas of 
what learned counsel for the appellant has characterised as the democratic 
process. 


We recognise that the formation of a new composite State of Bombay as in 
s. 8 of the Act was a substantial modification of the original proposal of three 
units contained in the Bill. That, however, does not mean that it was not 
a proper amendment of the original proposal or that the State Legislature had 
no opportunity of expressing its views on all aspects of the subject-matter of 
the proposal. The High Court rightly pointed out that in the debates in the 
State Legislature several members spoke in favour of a composite State of 
Bombay. The point to note is that many different views were expressed in 
respect of the subject-matter of the original proposal of three units, and as a 
matter of fact it cannot be said that the State Legislature had no opportunity 
of expressing its views in favour of one composite unit instead of three units 
if it so desired. It cannot be said that the proposal of one unit instead of 
three was not relevant or pertinent to the subject-matter of the original pro- 
posal. In Vakil v. Bombay Presidency Radio Club+, a decision on which learned 
counsel for the appellant has relied, the question arose of the power of the 
ehairman of a club to rule an amendment out of order. It was said therein 
that (1) an amendment must be germane to the subject-matter of the original 
proposition and (2) it must not be a direct negative thereof. Judged by these 
two conditions, it cannot be said that the proposal of one unit instead of three 
was not germane to the subject-matter of the original proposal or was a direct 
negative thereof. We are unable, therefore, to accept the third contention, of 
learned counsel for the appellant to the effect that the formation of a new 
Bombay State as envisaged in s. 8 of the Act was so completely divorced from 
the proposal contained in the Bill that it was in reality a new Bill and, there- 
fore, a fresh reference was necessary. ° 


It is advisable, perhaps, to add a few more words about art. 122(1) of the 
Constitution. Learned counsel for the appellant has, posed before us the ques- 


4 (1944) 47 Bom. L. R. 428. 
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tion as-to what would be the effect of that article if in any Bill completely 
unrelated. to any of the matters referred to in cls. (a) to (e) of art. 3, an 
amendment was to be proposed and accepted changing (for example) the name 
of a State. We do not think that we need answer such a hypothetical question 
except merely to say that if an amendment is of such a character that it is 
not really an amendment and is clearly violative of art. 3, the question then 
will be not the validity of proceedings in Parliament but the violation of a 
constitutional provision. That, however, is not the position in the present case. 
For these reason, we hold that there was no violation of art. 3 and the Act 
or any of its provisions are not invalid on that ground. 
The appeal, accordingly, fails and is dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Badkas.. 


NAMDEO GANUJI MARATHE v. GANGADHAR GOVIND JOSHI.* 


` Berar Land Revenue .Code, 1928, Secs. 182(1)(b), 177, 183(2)—Central Provinces and 
Berar Relief of Indebtedness Act (XIV of 1939), Sec. 13(3)—Applicability of 
s. 182(1) (b) where no notice given by mortgagee obtaining final decree for foreclosure 
E of words “examine the transaction” in s. 183(2)—Certificate granted 
under s. 13(3) of Act XIV of 1939 whether must be given effect to as final decree! 

for foreclosure. 


Section. 182(1)(b) of the Berar Land Revenue Code, 1928, contemplates a case 
only where notice has been given in terms of s. 177 of the Code and the second 
clause of s. 182(1)(b) “or that it exceeds the market value of the interest foreclosed” 
is also governed by the opening words contemplating the giving of a notice. The 
only section which deals with the case where no notice has been given is s. 183 of 
the Code. 

Under s. 183(2) of the Berar Land Revenue Code the primary duty of the Court 
is to examine the transaction i.e. that the Court must ascertain the nature of the 
interest sought to be pre-empted, and allow any deductions legally permissible. 

Namdeo v. Kesheo,’ referred to. 

A certificate granted by the Deputy Commissioner under s. 13(3) of the Central 
Provinces and Berar Relief of Indebtedness Act, 1939, has annexed to it all the 
incidents and legal consequences which normally attach to a final decree for fore- 
closure under “O. XXXIV of the Civil Procedure Code, 1908, and the Civil Court 

- must give effect to it as a final decree for foreclosure. 
Kamlu v. Eknath,’ followed. 


RESPONDENT No. 1 had obtained a foreclosure decree in respect of S. No. 152/4, 
area 10 acres 15 Gunthas, land revenue Rs. 21 situated in M. Vadner Bholji 
against Kisan Tukaram (respondent No. 2), the holder of the 8. No. in ques- 
tion. The field mentioned above was one of the three fields which respondent 
No. 2 with one Dhondu had mortgaged with respondent No. 1, by a mortgage 
deed dated April 17, 1987, for Rs. 200 with a condition of foreclosure. Under 
the Central Provinces and Berar Relief of Indebtedness Act, 1939, the Debt 
Relief Court, on an application of respondent No. 2, framed a scheme for 
payment of the total debt of Rs. 269-5-0 by annual instalments, every instalment 
being of Rs. 28 and the last of Rs. 17-5-0. As the last two instalments were 

*Decided, August 5, 1959. Second Appeal Class II, at Malkapur, in Civil Suit No. 510-A 


No. 759 of 1954, i the decision of M.V. of 1951. 
Gokhale, Additi District Judge at Kham- 1 [1937] Nag. 469. 
gaon, in Civil A No. 15-A of 1958, from 2 [1947] Nag. 838. 


the decision of B.B.L. Shrivastava, Civil Judge, 
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defaulted the Deputy Commissioner gave to respondent No. 1 a certificate 
under s. 13(3) of the C.P. & Berar Relief of Indebtedness Act. The amount of 
these two instalments was Rs. 45-5-0. On the strength of this certificate respon- 
dent No. 1 took possession of the said three fields on July 17, 1951.. Thereafter 
the appellant, being a co-occupant of the field S. No. 152/4 and any notice 
under s. 176(1) of the Berar Land Revenue Code not having been served on him, 
filed a suit for pre-emption in réspect of the above-mentioned S. No. making res- 
pondent No. 1, the mortgagee, and: respondent No. 2, the holder of the S. No., 

defendants in that suit. The defendants resisted ‘the claim on the ground 
that the certificate issued under the Act was illegal, void and à nullity for 
the reason that it was issued by the Additional Deputy Commissioner and not 
by the Deputy Commissioner as mentioned in s. 13 of the Act. The defendants 
contended that as there was no certificate proper in law and the same being 
void as having been issued by the authority not competent to issue, there was 
no foreclosure decree and, therefore, pre-emption could not be allowed to the 
plaintiff. The plaintiff claimed that he should be allowed to pre-empt for the 
price of Rs. 45-5-0 which represented the amount of the two defaulted instal- 
ments in respect of which the certificate was issued. Defendants contended 
that the plaintiff, if at all held to be'entitled to pre-empt, should be made to 
pay the market value of the land which was being pré-empted, the same being 
the fair consideration within the meaning of s. 183 of the Berar Land Revenue 
Code. The trial Court granted pre-emption and decreed the plaintiff’s claim. 
On appeal the Additional District Judge relied on Raghunathsingh v. Board 
of Revenue Madhya Pradesh [A.I.R. 1953 Nagpur 342] and held that the cer- 
tificate issued was void for the reason that it was issued by the A.D.C. and not 
by the D.C. As regards the fair consideration, he held that in case the plain- 
tiff was allowed to pre-empt, he should be made to deposit only Rs. 22-11-06 
which was half of the total amount of the two defaulted instalments, the pre- 
emption being for half the interest of the property which stood foreclosed. In 
view of the finding that the certificate issued-under the Relief of Indebtedness. 
Act was void, plaintiff’s suit was dismissed. Against this decision the plain- 
tiff appealed to the High Court Bench at Nagpur contending that the view 
taken by the appellate Court that the certificate issued was void was against 
law, and that a valid certificate having been issued, though it was issued by 
the A.D.C., plaintiff had a right of pre-emption. Respondent No. 1 filed a 
cross-objection to the effect that in case the plaintiff was allowed to pre-empt, 
he should be ordered to. deposit Rs. 2,000 which was the market value of the 
land which was being pre-empted. 


The appeal came up for hearing before Badkas J. who referred it to a Divi- 
sion Bench on July 4, 1958, observing in his referring judgment as follows :— 


Bangas J. In view of the full bench decision reported in Mahadeo Raoji v. 
Anant Ganesh’ it has to be held that the A.D.C. could issue a certificate under 
s. 18(3) of the C.P. and Berar Relief of Indebtedness Act as he could have such 
power by reference to s. 9-A(3) of the C.P. Land Revenue Code. The 
law propounded in Raghunathsingh v. Board of Revenue”, is no more a good 
law. This decision stands overruled though it is not expressly mentioned in 
Mahadeo Raoji v. Anant Ganesh. It, therefore, follows that the certificate was. 
validly issued, that there had been a foreclosure decree, and, that, therefore, 
plaintiff was entitled to pre-empt. ` 

The other question is about fixation of fair consideration. An important 
and a perplexing question arises whether such a mortgagee who has obtained 
a fictional foreclosure decree by virtue of s. 13 of the Relief of Indebtedness. 
Act can profit himself by not giving a notice and not agreeing to the pre- 
emption price. Mr. Y. V. Jakatdar, appearing for the -appellant-plaintiff, con- 
tends that because he would have been required to pay only the price men- 


1 (1957) 59 Bom, L.R. 766, ¥.B. 2 [1958] ALR. Nag. 342. 
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tioned in the notice under s. 177 in case notice was given that- should be çon- 
sidered as fair consideration even for the purposes of s. 183(2). : Mr. W, B. 
Pendharkar, appearing for defendant-respondent No. 1, contends that if, that 
was the intention of the Legislature then in sub-s. (2) of s. 183 it should have 
‘been mentioned that the pre-emption price shall be the amount under the fore- 
closure decree instead of using the expression ‘fair consideration’. As ,there 
is no decided authority on this question, I think it proper that this question 
should be decided by a Division Bench and some authoritative rule, should be 
laid down on this point as this question is likely to crop up in many similar 
cases. ; 


The appeal was heard by Kotval and Badkas JJ. 


Y. V. Jakatdar, for the appellant. 
8. N. Kherdekar, for respondent No. 1. 
N. L. Abhyankar, for respondent No. 2. 


KorTvAL J. This second appeal raises a somewhat difficult question ag to the 
interpretation of s. 183 of the Berar Land Revenne Code and to what extent 
it is affected by the provisions of s. 13 of the Central Provinces and Berar Re- 
lief of Indebtedness Act, (XIV of 1939). «So far as we have. been able ‘to’ ‘as- 
certain, the question is not covered by authority and it is for this reason that 
my learned brother Badkas J. referred the appeal for decision by a, Diyision 
Rench. pera 

The facts in the case are not seriously in dispute. Respondent ‘No. 2 Kisan 
and one Dhondu owned field No. 152/4. On April 17, 1937, both these .per- 
sons mortgaged the field, survey No. 152/4, along with two.other fields to 
respondent No. 1 Gangadhar. It is not in dispute and was admitted before 
us on behalf of both the parties that of the total land thus mortgaged survey 
No. 152/4 which is the subject-matter of the present suit for pre-emption fotms 
roughly half the land. ei 

The mortgage dated April 17, 1987, was a mortgage with a condition of fore- 
elosure. It was a mortgage for a sum of Rs. 200 with interest at Re. 1:8-0 .per 
cent. per mensem. It appears that the debtors had not made any repayments 
in satisfaction: of the mortgage debt till 1941 in which year one of the mort- 
gagors viz. Kisan, respondent No. 2, applied to the Debt Relief Court „which 
was then established, for relief in respect of the mortgage debt. The Debt 
Relief.Court accordingly framed a scheme which is exh. D-1. By. that scheme 
which settled debts due to other creditors also, the amount of the mortgage 
debt was cut down to Rs. 269-5-0 so far as the creditor Gangadhar was concérn- 
ed, and that amount was made payable in nine instalments of Rs. 28° cach 
commencing from March 1, 1942, and the 10th and the last instalment, ‘was 
Rs. 17-5-0. The stheme then declared that ‘‘the’ amount payable to the N.A. 1 
(Gangadhar) is due under the mortgage by the conditional sale dated 
17-4-1937.’’ Even under the scheme, the debtors failed to pay the instalments 
as ordered. They had paid the first seven instalments but failed to pdy. the 
last three instalments. Thus they had paid Rs. 196 and had failed’ to pay 
Rs. 73-5-0. The creditor Gangadhar, therefore, applied for the issue of .a certi- 
ficate under s. 13(3) of the Relief of Indebtedness Act and a certificate ‘was 
granted on May 15, 1951, which was in the following terms: 

“Whereas two consecutive instalments amounting to Rs. 28-and Rs. 17-5-0. and due 
for payment on 1-3-50 and on 1-3-51 respectively in the case noted above remained im 
arrears, ee 
I hereby order that the order dated 18-12-41 of the Debt Relief Court of Shri V. IŒ, 
Shastry, D. R. Court, Malkapur, fixing instalments in Case No. 539 of 1940 shall cease- 
to have effect and the balance remaining due shall be recoverable as if a decree. and im 
‘the case of a mortgage, lien, or charge as if a final decree, had been passed by the Court 
of Civil Jurisdiction.” ees 

In terms of this certificate, the creditor moved the civil Court and. oxeeu- 

L. R.—5. 
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tion was taken out on the footing that the certificate dated May 15, 1951, created 
a judgment-debt and was itself the final decree in a suit for foreclosure. In 
the execution, the field in suit No. 152/4 of Mouza Waduer was taken posses- 
sion of by the creditor Gangadhar. In the original mortgage two other fields, 
viz. Nos. 187/2 and 178/1 were also mortgaged but in the present suit we are 
not concerned with them. We may here state however that it was not dis- 
puted in the present suit that these two fields constituted roughly’ half the 
property comprised in the mortgage and field No. 152/4 the otherhalf. . 

As a result of these transactions culminating in the delivery of possession, 
the -appellant-plaintiff filed the present suit claiming pre-emption of survey 
No. 152/4, According to the plaintiff, he was a co-occupant of survey No. 152. 
It appears that in the first instance, only the creditor Gangadhar was made a 
defendant in the suit but later on during the pendency of the appeal before 
the Additional District Judge, Khamgaon, the debtor Kisan was also joined in 
the proceedings, though he was not a defendant before the trial Court. 

The. trial Court granted pre-emption and decreed the plaintiff’s claim... The 
trial Court held that the market value of the field was Rs. 2,000. It held that 
the certificate granted by the Deputy Commissioner under s. 13(3) was a valid 
certificate and amounted to a final decree for foreclosure and that, therefore, 
the plaintiff in the suit had a right of pre-emption. One of the points raised 
before the trial Court was whether the pre-emptor should pay Rs. 2,000 which 
was the market value of the field as found by the trial Court, or whether the 
preemptor should be asked to pay the amount for which the fields were fore- 
closed, namely, the amount of Rs. 45-5-0. On this question, the trial Court 
held that the pre-empter should be asked to pay the amount due at the foot 
of the so-called final decree for foreclosure, namely, the amount due upon the 
certificate granted by the Deputy Commissioner, that is to say, the sum of 
Rs. 45-5-0. Since the field sought to be pre-empted constituted half the total 
property foreclosed, the plaintiff was asked to pay half of Rs. 45-5-0, i.e, 
Rs. 22-11-0. 

When the matter came before the appellate Court, it confirmed the findings 
of the trial Court as to the price payable but it took the view that the certifi- 
eate granted under s. 13(3) was invalid for certain reasons with which we are 
not concerned, and that, therefore, no final decree for foreclosure could have 
been passed nor could be deemed to have been passed. It dismissed the plain- 
tiffs suit. 

In second appeal before my learned brother Badkas J. the plaintiff-pre- 
emptor challenged the finding that he had no right of pre-emption whatsoever; 
and so far as that part of his case is concerned, my learned brother has clearly 
given a finding that the certificate was validly issued and that there had been 
a foreclosure decree, and that,. therefore, the plaintiff was entitled to pre-empt. 
But it was upon the other contention raised before my learned brother as to 
the. proper amount payable by the plaintiff-pre-emptor that an important and 
somewhat difficult question arose, and the appeal was referred to this Bench. 
. The provisions in the Berar Land Revenue Code governing pre-emption in 
case of foreclosure are contained in ss. 177, 182 and 183. The provisions con- 
template two cases: (i) where the mortgagee obtaining a final decree for fore- 
closure gives notice; and (ii) where he does not give notice. In a case where 
he gives notice, 8. 177(1) prescribes that he shall give notice intimating the 
extent of the interest foreclosed and the amount declared due by the final 
decree, and upon such notice being received, under sub-s. (2) of s. 177 the 
othey occupant in the survey number may within two months from the service 
of notice, deposit with the Tahsildar the amount specified therein, and upon 
such deposit shall have the right to purchase the interest foreclosed 

“ata price.which shall comprise the amount deposited together with the interest 
on. the: principal sum secured by the mortgage, at the rate specified in the mortgage 
deed, from the date of the notice to the date of the deposit.” 

Section 181 then lays down that a notice given and a deposit made under s. 176 
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or 177 shall be deemed to be a valid contract for the sale and purchase of the 
right concerned, and may be enforced by either of the parties thereto, by a 
suit for specific performance by the party giving the notice, or by a suit 
for pre-emption by the party making the deposit. Then follow the important 
provisions of ss. 182(1) and 183 over which much controversy ranged before 
us. The relevant portions of these sections run as follows: 

— “182. (1), In addition to the rights conferred by sections 176, 177 and 178, the rights 
of pre-emption of an occupant in a survey number shall include the right to pre-empt 
.for`a fair consideration, and such occupant may sue to enforce such right on the follow- 
ing grounds:— . 

(a) in the case of a proposed sale under section 176 that the price stated in the 
notice was not fixed in good faith; 

(b) in the case of foreclosure under section 177, that the amount stated in the notice 
was not due by the terms of the final decree, or that it exceeds the market value of the 
interest foreclosed; 

. (c) in the case‘of a usufructuary mortgage or lease under section 178, that the princi- 
pal amount, or the premium, or the rent stated in the notice was not fixed in good faith... 

183. (1) When an occupant in a survey number transfers his interest or any portion 
thereof by any of the transfers contemplated in sections 176 and 178, or suffers a final 
decree for foreclosure as contemplated in section 177 to be passed against him, and 
no notice has been given as required by these sections, the other occupants in the survey 
number shall have a right to pre-empt the interest transferred. 

(2) Such right may be enforced by civil suit, and in all such cases the court shall 
have power to examine the transaction and fix a fair consideration for the interest to 
be pre-empted.” f i 
Having regard to the authorities placed before us, the meaning of the words 
“fair consideration’’ is now settled. The ‘‘fair consideration” contemplated 
not only in s. 182(4) but also in s. 183(2) of the Code is not the same as the 
market value. The market value though not the criterion, is however relevant 
in determining the fair consideration. Prima facie, the market value is the 
fair consideration under s. 183(2). It follows, therefore, that it is for the 
party alleging that it is not so to plead and prove that there are circumstances 
to suggest that is not the fair consideration. This is the view consistently 
taken in all the authorities vide Amirkhan v. Shankar’; Namdeo v. Kesheo?; 
Sheolal v. Yedu®; and Maruti v. Amritt. 


Mr. Jakatdar relied upon the provisions of s. 182(1) (b). He emphasised the 
opening words of sub-s. (1) of s. 182, namely, ‘‘in addition to the rights con- 
ferred by sections 176, 177 and 178’’, and urged that the right given by 
s. 182(7) was in addition to the right given by s. 177(1) and, therefore, even 
where no notice was given, he would only have to pay the amount of the final 
decree for foreclosure (in this case half of Rs. 45-5-0) and not the market 
value (in this case Rs. 2,000) as found by the trial Court. 


In our opinion s. 182(1)(b) is not applicable in the instant case, because 
s. 182(1)(b) contemplates a case o where notice has been given in terms of 
$. 177 and the second clause of s7 182(1)(b) ‘‘or that it exceeds the market 
value of the interest foreclosed{’ is also governed by the opening words con- 
templating the giving of a notice. The only section which deals with the case 
where no notice has been given is s. 183 and there the amount payable for pre- 
emption is ‘‘the fair consideration for the interest to be pre-empted.’ 

There then remains the furthe} question as to what was the interest to be 
pre-empted in the present case having regard to the provisions of s. 183/2). 
The power given to the Court is not merely to fix a fair consideration but 
it is the power ‘‘to examine the transaction and fix a fair consideration for the 
interest to be pre-empted’’. Now, these words ‘‘examine the transaction’’ were 
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considered by Mr. Justice Bose, as he then was, in Namdeo v. Kesheo where 
he observed (p. 473): 

“Then again, what can the words ‘examine the transaction’ mean except that the 
Court is to determine the nature of the interest sought to be pre-empted and apply the 
principles enumerated in section 182(1)(b)? If the market value is all that had to be 
ascertained, an examination of the transaction would be unnecessary.” 

Therefore, the primary duty of the Court is to examine the transaction and 
that can only mean that we must ascertain the nature of the interest sought 
to be pre-empted, and allow any deductions legally permissible. f 


Applying this principle we ask ourselves: what was the fair consideration 
in the instant case? Now, the amount due under the mortgage as it originally 
stood was Rs. 200 with interest at Re. 1-8-0 per cent. per month. -On the date 
on which the scheme of the Debt Relief Court was framed, ie. December 18, 
1941, it is not disputed that the ‘amount must have been considerably more 
than the amount which the Debt Relief Court found due to the creditor Qan- 
gadhar. The Debt Relief Court found only Rs. 260-5-0 due to the creditor. 
Out of this amount the debtor paid seven instalments of Rs. 28 each. Thus 
he paid in all Rs. 196 to the creditor Gangadhar. Now, subject to what we 
have stated below as to the market value of the field the trial Court found 
that the market value was Rs. 2,000. What then was the value of the inte- 
rest to be pre-emptedt So far as the creditor is concerned, upon the findings 
of the trial Court, the field was worth Rs. 2,000 to him. But out of those 
Rs. 2,000 he had already recouped himself to the extent of Rs. 196. There- 
fore, to him the real value could only be Rs. 1,804. Since the duty of the 
Court under law is to examine the transaction and fix a fair consideration for 
the interest to be pre-empted, the examination of the transaction in the light 
of the above facts can lead to this conclusion and to no other. If we were to 
fix Rs. 2,000 as the price for pre-emption, the creditor would not only be 
getting that sum of Rs. 2,000 but would also be pocketing Rs. 196 paid to him 
by the debtor and, therefore, he would be actually getting Rs. 2,196 which 
would not be the fair consideration for the interest to the pre-empted. We, 
therefore, conclude that the proper price for pre-emption which should have 
been fixed upon the findings of the trial Court that the market value of the 
field was Rs. 2,000 would be Rs. 1,804. 

Mr. Jakatdar then raised two other contentions. He relied upon a passage 
from the judgment of Mr. Justice Bose in Namdeo v. Kesheo which is as fol- 
lows (p. 4738) : 

“Now, what happens when the notice contemplated by section 177 is given in the 
case of a mortgage by conditional sale? The other occupants are given an opportunity 
to pre-empt at a price which comprises the amount declared to be due by the final 
decree together with interest on the principal sum secured by the mortgage at the rate 
specified in the mortgage-deed from the date of the notice to: the date of the deposit. 
If this sum exceeds the market value then the matter can be brought before the Courts 
under section 182(1)(b}) in the same way as in the case of a sale. But if it does not, 
then pre-emption can be at this particular price. y should the pre-emptor be placed 
in a worse position because the mortgagee fails to out the provisions of section 177 
and omits to give the notice mentioned there?” 

Mr. Jakatdar gontended on the strength of the above passage that where the 
amount of the final decree is less than the market value, then the pre-emption 
price ought to be the amount of the decree and not the market value. Inthe 
first place, in the passage quoted above, Mr. Justice Bose was not contemplat- 
ing a case under s. 183(2) at all but a ease where notice has been given. But 
apart from this, that case is also distinguishable for the reason that there no 
question of the sealing down of the mortgage-debt by the Debt Relief Court 
ever arose or fell to be considered. That is a peculiar and distinguishing fea- 
ture of the present case. Here what has happened is that by invoking the 
provisions of the C.P. and Berar Relief of Indebtedness Act, the debtor was 
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enabled to scale down the amount of the debt due from him to the creditor 
and the final decree for foreclosure was not the usual final decree passed under 
Order XXXIV of the Code of Civil Procedure but was only a decree which was 
deemed to be a decree for foreclosure in terms of s. 13(3) of the Relief of 
Indebtedness: Act. What in those circumstances should be a fair consideration 
was never the question before Mr. Justice Bose. 

The other contention which Mr. Jakatdar urged was that the finding itself 
that Rs. 2,000 was the fair market price of the field in suit is incorrect. Now, 
in this respect, it was pointed out by him and rightly, that the first appellate 
Court has unfortunately given no finding. Possibly the appellate Judge did 
not give that finding because he took the view that the plaintiff-pre-emptor 
was not entitled to pre-empt at all. 

In view of this and since the question has been raised, we have gone through 
the evidence and considered the finding of the trial Court on this point given 
in paras. 9 to 16 of its judgment. The trial Court relied upon the evidence 
of several transactions. They are Exh. D-3, a transaction of 1943, proved by 
Namdeo (D.W. 2).; Exh. D-5, a transaction of 1947, proved by Kashiram 
(D.W. 4); Exh. D-6, a transaction of 1948, proved by Chango (D.W. 5); 
Exh. D-7, a transaction dated December 3, 1951, proved by Supda Totaram; 
and Exh. D-4 and Exh. D-8, both of 1950. For want of any better evidence 
or any other standard of assessment, the trial Court took an average of the 
rates per acre proved by these transactions and allowing for the increase in 
rates between 1943 and 1951, came to the conclusion that the market price 
of the suit property was at least Rs. 2,000. We can see nothing wrong with 
the appreciation of that evidence by the trial Court or the conclusion to which 
it came upon the evidence. In all matters of valuation, the Court has to make 
an estimate, and having regard to the circumstances here, it seems to us that 
it was a very reasonable estimate which the trial Court made. On behalf of 
the plaintiff no evidence was given on the question and, therefore, the trial 
Court could not but accept the evidence tendered on behalf of the defendant. 
Apart from this, the defendant examined the plaintiff himself as his witness 
and even the plaintiff Namdeo admitted in para. 4 of his evidence: 

“Last year the suit fleld,was worth Rs. 1,200 to 1,300. The said is low value because 

the field in suit was fallow.” 
Having regard to this evidence, it is clear that the estimate of Rs. 2,000 as 
fair consideration of the field in 1951 was by no means an ‘incorrect valuation. 
We have no hesitation in confirming the finding of the trial Court that the 
fair market value of the field in suit was Rs. 2,000. 

Upon this finding and the findings reached by my learned brother in his 
judgment dated July 4, 1958, we will have to set aside the judgments and 
decrees of the Coyrts below and order that the plaintiff in the suit is entitled 
to pre-emption upon payment of Rs. 1,804 as the price of the field. 

There then remain the cross-objections filed on behalf of both the respond- 
ents. In our opinion, so far as respondent No. 2 Kisan, the debtor, is con- 
cerned, he has no locus standi in the present case. He was not a party to 
the suit. He was joined only at the stage of first appeal and is obviously 
trying to support his ereditor in getting as large a price as possible for the 
field which is lost to him. Respondent No. 1, the creditor Gangadhar, has 
urged that the decree or the so-called decree in the present case was not a 
final decree for foreclosure contemplated under s. 183 of the Berar Land Reve- 
nue,Code. The argument is founded upon the provisions of s. 13(3) of the 
Relief of Indebtedness Act which runs as follows: 

“Tf an instalment or part thereof is certified as irrecoverable under sub-section (2) 
or if two consecutive instalments remain in arrears the Deputy Commissioner, on the 
application of the creditor, shall pass an order that the order of Debt Relief Court fixing 
instalments shall cease to have effect, and the balance remaining due shall be recover- 
able as if a decree, and in the case of a mortgage, lien or charge as if a final decree, had 
been passed by a court of civil jurisdiction.” 
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The argument is that when a scheme is framed by the Debt Relief Court and 
the debtor does not pay in terms of that scheme and the ereditor applies for 
the issue of a certificate, the certificate granted is merely deemed to be a final 
decree by virtue of the form which is pres¢ribed under the Act and in terms 
of which the certificate issues. It ig not in fact a decree or final decree for 
foreclosure as contemplated by O. XXXIV of the Code of Civil Procedure and 
cannot, therefore, be put in execution ‘proprio vigore’. In fact it was pointed 
out that the certificate issued in the instant case which we have reproduced 
above merely copies the entire form and does not even state in terms that the 
instalments fixed by the Debt Relief Court shall be recoverable as if it was a 
final decree for foreclosure. 

A similar certificate was issued in a case decided in Kamlu v. Eknath® and 
Mr. Justice Bose rejected the argument holding that the latter part of the 
certificate referring to any other decree or charge was a superfluity and should 
be ignored. He observed (p. 843): ; 

“...It is evident that section 13(3) has not been happily worded, but in my view all 
that it requires the Deputy Commissioner to do is to issue the certificate. Once he does 
that then the law comes into operation and he has nothing further to do. It is the law 
which directs that the claim shall be enforced as if a decree had been passed. It does 
not matter whether the Deputy Commissioner says this or not. That is not for him. 
That being the case, and there being a certificate here and a mortgage, we have to 
enforce this mortgage according to its terms and regard the matter as if a decree in terms 
of the mortgage had been passed.” 

Nothing moreover turns upon the words ‘‘as if a decree; and in the case of 
a mortgage, lien or charge as if a final decree, had been passed by a court of 
civil jurisdiction” in sub-s. (3) of s. 13. No doubt, the sub-section creates a 
fiction in so far as it enjoins upon the Court to consider something which is 
not a decree as a decree. But at the same time, it seems to us that the in- 
junction is clear that we are to give effect to the so-called decree or what is 
deemed to be a decree as if it were a final decree for foreclosure and to annex’ 
to it all the incidents and legal consequences which normally attach to a final 
decree for foreclosure under O. XXXIV of the Code of Civil Procedure. 
Therefore, upon the issue of the certificate and upon the authority of the case 
in Kamlu v. Eknath (cit. sup.) we must hold that the certificate issued by the 
Debt Relief Court on May 15, 1951, has to be given effect to by the civil Court 
as if a final decree for foreclosure had been passed in terms of the mortgage- 
deed. We may also observe that the creditor took full advantage of this posi- 
tion himself and has indeed executed the decree and taken possession under 
the decree and it does not lie in his mouth now to raise such a contention. 

We allow the appeal, decree the plaintiff’s claim and order that he shall 
deposit Rs. 1,804 less the costs ordered in this judgment by Becember 20, 1959, 
and on his depositing that amount the suit field shall vest in him and the 
defendant Kisan who is in possession today shall put him in possession thereof. 
In case the plaintiff fails to deposit the said amount, his suit shall stand dis- 
missed with costs and in that event the plaintiff shall bear the full costs of the 
defendant. A decree in terms of O. XX, r. 14, of the Code of Civil Procedure 
and in terms of the directions given above shall be-drawn up. Respondent 
No. 1 Gangadhar shall pay the costs of the plaintiff-appellant throughout. The 
eross-objections are dismissed. The costs of, the cross-objections shall be as 


incurred. 
Appeal allowed. 
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Before Mr. Justice S. T. Desai and Mr. Justice Datar. 


DATTATRAYA NAGESH DEODHAR v. THE POONA CITY 
MUNICIPAL. CORPORATION.* 


Bombay 1 Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 127, 490, 487, 

` Appendix IV, cl. (5)—Constitution of India, 7th Sch., List II, entry 52; art. 227— 
Bombay District Municipal Act (Bom. III of 1901), Sec. 59—Bombay Municipal 
Boroughs Act (Bom. XVIII of 1925), Sec. 5(1), proviso (b)—Tax on octroi refunds 
sanctioned by Government under Act of 1901—Act of 1925 saving imposition and col- 
lection of such tax—Whether such tar could be imposed and collected by Municipal 
‘Corporation after Act of 1949 applied to such Corporation—Municipal Corporation 
governed by Act of 1949 whether can impose tax on goods in transit. 


The Poona City Municipal Corporation was not competent to impose a tax on octroi 
refunds after February 15, 1950, when the Bombay Provincial Municipal Corpora- 
tions Act, 1949, was ‘applied to it. Such a tax would be ultra vires the powers of the 
Corporation and illegal and ineffective and the Corporation would be bound to re- 
fund any amount recovered by it in enforcement of that tax. 

Under the Bombay Provincial Municipal Corporations Act,"1949, a Municipal Cor- 
poration cannot impose a tax on goods in transit or of the nature of a tax on refunds. 


Tue facts appear in the judgment. 


H. D. Banaji, with M. 8. Sanghvi, for the appellant. 
H. R. Gokhale and M. A. Rane, for the respondent. 


S. T. Desar J. This second appeal raises the question of the’ vires of a 
‘tax on octroi refunds’’, also called ‘tax on refund’, collected by the Poona 
Municipal Corporation and also questions of maintainability of the suit .and 
bar of limitation. The appellant-plaintiff filed a suit against the respondent- 
defendant, the Poona Municipal Corporation, to recover a sum of Rs. 7,814-15-0 
alleging that the amount had been illegally retained by the defendant Corpo- 
ration as ‘tax on refund’. and that he was entitled to recover that amount in 
circumstances which we shall immediately set out. At all material time, the 
plaintiff worked as a commission agent for numerous persons whose goods 
passed through the limits of the Poona City Municipality. The Provincial 
Municipal Corporations Act of 1949 was applied to the Poona City on Fébruary 
15, 1950, and prior to the coming into operation of that Act, the Poona City 
Municipality was governed by the Bombay Municipal Boroughs Act of: 1925. 
Prior to that, the Poona City Municipality was governed by the District Muni- 
cipal Act of 1901. According to the plaintiff, it was not within the powers 
of the Poona City Municipality after the application to it of the Provincial 
Municipal Corporations Act of 1949 to levy any ‘tax on refund’ as it had pre- 
viously been doin’. Prior to February 1950, the Poona City Municipality was 
following a particular practice in the matter of octroi duty. It'was entitled 
to levy octroi duty, but not on goods in transit. The practice in respect of 
goods in transit that was followed was to collect the octroi duty at a Municipal 
naka when the goods entered the Municipal limits and to treat that as a. depo- 
sit and later give a refund. The goods were regarded as goods in transit if 
they were exported within seven days next after the date of their import. .. The 
. claim for refund had to be made within seven days from the date of their 
export. Really, the whole amount of octroi duty should have been refunded. 
in such cases of goods in transit, but what the Municipality did was: that it 
reffinded 90 per cent. of the amount of the deposit and retained the balance of 
10 per cent. on the ground that it was entitled to retain 10 per cent. of that 
amount as ‘tax on refund’, which tax, as we shall presently point out, it had 
been authorised to levy under earlier legislation. One of the contentions of the 

*Decided, August 25. 1959. Second Appeal passed by P.H. Parikh, Second Joint "Civit 
No. 774 of 1956, against the decision of M.M. Judge, Junior Division, Poona, in ee 


Hakim, Assistant Judge, Poona, in Civil Civil Suit No. 552 of 1981. 
- Appeal No. 369 of 1954, confirming the decree 
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plaintiff who sued'as ‘‘a claimant’’ within the meaning of that expression under 
the rules. of the defendant-Corporation was that the tax on refund which 
the Corporation claimed and on the basis of which it contended that it .was en- 
titled to retain 10 per cent. of the amount of the deposit, was ultra vires the 
Municipal .Corporation, and, therefore, the plaintiff was entitled to a refund 
not only of 90 per cent. but ‘of the full amount of octroi duty paid by his con- 
stituents in respect of goods in transit. 

The, defendant- Corporation raised a number of contentions and various issues 
were raised: in the trial. Court. It was held by that Court that the plaintiff 
being a claimant had a right to maintain the suit. It also held that the suit 
was: not barred by limitation. That Court, however, held that the imposition 
of ‘tax on refund’ and retention of the amount of 10 per cent. of the deposit in 
énforcement of the tax was within the competence of the defendant-Corporation 
and. dismissed the plaintiff’s suit. 

In an appeal against that decree of dismissal, the icaid Assistant Judge, 
Poona, held'that the imposition of that tax was ultra vires the defendant-Corpo- 
ration. He, ‘however, took the view that as it was not the plaintiff, who had 
paid the amounts of the deposits in respect of which he had brought the suit 
and although he was ‘‘a claimant’, he had no right in law to maintain the suit 
for the. balance of the 10 per cent. of octroi duty. The lower appellate Court 
also held that the plaintiff’s suit was barred by limitation. The appeal was 
dismissed and the plaintiff. has come to this Court in this second appeal. 

Before we examine the arguments urged on either side, it will be convenient 
to refer. to the various provisions of the Municipal Acts and the Rules under 
the.same to which our attention has been drawn. Section 59 of the Bombay: 
District Municipal Act, 1901, provided for imposition of tax and the Poona City 
Municipality, as we have already mentioned, was governed by that Act. It was 
incumbent on the, Municipality before imposing any tax to follow the prelimi-. 
nary, procedure required: by s. 60 of that Act. It was also incumbent on the 
Municipality being.a City Municipality to obtain the sanction of the Governor- 
in-Council to any tax which it proposed to levy. The taxes which the Munici-. 
pality could levy under the Bombay District Municipal Act were enumerated. 
in-sub-cls, (i) to (at). of cl. (b) Ue s. 59. Sub-clauses (tv) and (ai) of that 
clause-were. ag under: 

““(iy) , an octroi on animals or se, or both, brought witbin the octroi limits for 
reese non use or sale therein;.. 

--(34). any other tax.. 
It is- abundantly clear ‘that it was only after following the preliminary pro-' 
cedure and obtaining the requisite sanction that the Municipality had imposed’ 
an-octroi duty on goods brought within the octroi limits for egnsumption or use 
therein. : Where the octroi duty was collected in case of goods in transit, the 
City: Municipality used to make a refund of the same. Then, the City Munici- 
pality decided to obtain’ the sanction of the Government to enable it to refund 
only 90 ‘per’ cent. of the amount of duty so collected in case of goods in transit 
and to retain the balance of 10 per cent. of that deposit to enable it to finance 
its administration. The Governor-in-Council gave sanction to the Municipality 
to levy a’ tax described as a ‘‘tax on octroi refunds”. That was in accordance’ 
with’ the provision contained in ‘sub-cl. (gi) of cl. (b) of s. 59. The tax on’ 
ócttoi, refunds continued to be collected till 1926 in pursuance of the provisions' 
of the: Act of 1901 to which we have already made reference. The Bombay 
nt ie Boroughs Act of 1925 came into force and it was applied to the Poona 

City Municipality in 1926. Proviso (b) to s. 5(1) of that Act is as under: 

“5 (1) The provisions of the Bombay. District Municipal Act, 1901, shall not apply 
to any Municipal District included he hereafter included in Schedule I from the date 
of such iriclusion:’ 

‘-Providled:: ‘that. ; ; 


(a) .. SEn i i i t rac ‘ a8 aif LA 
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(b) any appointment, notification, notice, tax, order, scheme, licence, permission, 

rule, by-law or form made, issued or imposed under the Bombay District Municipal Act, 
1901, in respect of a municipal district included or hereafter included in Schedule I, 
so far as is not inconsistent with the provisions of this Act, and any appointment, noti- 
fication, order, scheme, rule, by-law or form made or issued under any other law in 
‘respect of such district shall continue in force and be deemed to have been made, issued 
or imposed under the provisions of this Act or of such other law in respect of the 
municipal borough constituted by such inclusion unless and until it is superseded by 
-any appointment, notification, notice, tax, order, scheme, licence, permission, rule, by- 
law or form made or issued under this Act or such other law.” 
It was by virtue of the operation of that proviso that the Poona City Munici- 
‘pality continued to recover the tax on octroi refunds as before. It did not 
supersede the same. Nor was it superseded by any legislation. That position 
<ontinued till February 15, 1950, when the Bombay Provincial Municipal Cor- 
porations Act of 1949 was made applicable to the Poona City Municipality 
which from that date became the Municipal Corporation of Poona. 

There were rules and by-laws framed under the Bombay: District Municipal 
Act of 1901 and the Bombay Municipal Boroughs Act of 1925°for levy and 
refund of octroi duty. ‘‘Goods in transit’’ is defined in r. 2(f) to mean ‘‘goods 
exported within seven days next after their import’’. The definition of ‘‘claim- 
ant’’ under r. 2(g) is as under: 

“A claimant is one who produces the duly receipted import bill and the correspond- 
ing export certificate.” 

Rule 4 relates to imposition and nature of tax and class of property made 
liable thereto. Sub-rule (3) lays down that tlre tax shall be payable to the 
Import Naka Karkun ‘at the time of import on his tendering an import bill 
for the same. There is an important proviso to that sub-rule and it is as under: 
. “Provided that the duty paid on ‘goods in transit’ shall be treated as ‘deposit’ if 
ssuch goods be taken out of the municipal limits within seven days from the date of 
importation.” 

Rule 6 requires that every naka karkun should, whenever goods are brought to 
his naka, prepare an import bill by ascertaining and noting certain particulars. 
‘Those particulars include the ‘name of the owner or the person in charge of 
‘the goods’. Rule 11 relates to ‘refund’ and is as under: 

“Refunds of the amounts paid on imported goods shall notwithstanding that such 
goods, since their import may have broken bulk or changed hands, be made from the 
Municipal fund in the cases and subject to the following conditions:” 

Sub-rule (2) of r. 11 is as under: 

“Except as aforesaid no refund shall be made in respect of goods unless:— 

_ (1) The amount of octroi paid on the goods in respect of which refund is claimed 
-was not less than one rupee, except in the case of goods in transit and in the case of 
payments under protest under rule 6(k).” 

‘This is one of the four conditions on which being satisfied the Municipality 
was bound to make refund of the amount paid on imported goods. Two other 
‘conditions are not material for our purpose. The fourth condition is: 

“The claimant has produced a duly receipted import bill and an export certificate 

‘relating to such goods.” 
Tt is the case of the plaintiff before us that the conditions subject to which 
refund had to be made to him as ‘‘a claimant” were all fulfilled and, there- 
fore, he was entitled to a full refund of the amount of octroi duty paid by 
his constituents in respect of goods in transit. Rule 18 also relates to refund 
by the Chief Officer to persons producing export certificate. Sub-rule (1) of 
r. 18 lays down: 

“Refunds shall be made by the Chief Officer of the Municipality, or if authorised by 
chim, by the Superintendent of Octroi, without reference to higher authority subject to 
‘the following conditions:” 
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and then a number of conditions are laid down. One of those conditions is 
that the ‘claimant’ must produce with the application (1) the receipted import 
bill and (2) an export certificate relating to such goods. Another condition 
is that the export of such goods must have taken place within six days in the- 
case of goods in transit. 

Sub-rule (3) of r. 18 is as under; 

“A deduction of ten per cent. shall in all cases be made before refunding the amount 
of octroi duty on exportation of goods either in transit as per rule 13 or otherwise under 
rule 11(2).” 

This deduction of 10 per cent, it is common ground, was in respect of the tax 
on octroi refund sanctioned by the Governor-in-Council. 
The Bombay Provincial Municipal Corporations Act, 1949, defines ‘Octroi” 

to mean 

“a cess on the entry of goods into the limits of a city for consumption, use or sale 
therein.” 
Section 127 of that Act empowers the Corporation to impose taxes which are 
enumerated there. “Sub-section 2(a) of s. 127 specifically mentions ‘octroi’ 
one of those taxes. Sub-section 2(f) lays down that the Corporation, mider 
the Act, can impose 

“any other tax which the State Legislature has power under the Constitution to 
impose in the State.” 


Sub-section (4) of that section rules: 


_ “Nothing in this section shall authorise the imposition of any tax which the State 
Legislature has no power to impose in the State under the Constitution.” 

Under the Constitution the State Legislature does not have the power to- 
impose any ‘tax on octroi refunds’ and its power under entry 52 in List II of 
the Seventh Schedule, which is the relevant entry for octroi, is confined to 
‘‘taxes on the entry of goods into a local area for consumption, use or sale 
therein’’ and obviously does not extend to goods in transit. Having regard 
to the provisions of s. 127, the learned Judge below felt compelled to hold that 
the defendant- Corporation had no right to levy octroi on goods in transit and 
no right to retain 10 per cent. of the duty collected by it. 

It has been conceded before us by Mr. Gokhale and it seems hardly disput- 
able that the State Government has no power under the relevant Lists in 
Schedule VII of the Constitution to impose any tax of the nature of a tax on 
octroi refund. Cadit questio the City Municipality is not: competent to do so. 
It would seem that sanctioning of the ‘‘tax on octroi refunds’’ under earlier 
legislation was an indirect manner of petmitting the City Municipality to 
retain 10 per cent. of the amount of octroi duty collected on goods in transit 
which but for that sanction it could not have retained and would have been 
bound to refund. Under the Act of 1901 it was, however, possible for the 
Governor-in-Couneil to sanction the imposition of such a levy and s. 5 of the 
Act of 1925, as we have already pointed out, had the effect of saving the 
imposition and collection of the ‘tax on octroi refunds’. But the Act of 1949 
does not permit of any such imposition and as we shall presently point. out. 
there is in it no ‘saving’ of the wide nature contained in s. 5 of the Act of 1925 
which had the effect of permitting the Poona City Municipality to continue to 
recover the tax on octroi refunds. It is extremely difficult for us, therefore: 
to see how in the changed position in the law, it was competent to the Municipal 
Corporation to levy and recover any tax on “oetroi refunds or for that purpes¢ 
to seek to retain with it 10 per cent. of the amount of octroi duty in respeét 
of goods in transit which it was bound to refund in full. But, says Mr. Gokhale, 
the tax that was levied and continued to be levied prior to February 1950 was 
a tax lawfully imposed and it has been saved by the ‘Transitory Provisions” 
of the Bombay Provincial Municipal Corporations Act of 1949 contained in 
Appendix IV of that Act. Before we set out the particular provision relied 
on by learned counsel, we may refer to s. 490 of that Act. Section 490 of ' 
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that Act repealed the Bombay District Municipal Act, 1901, the Bombay 
Municipal Boroughs Act, 1925, and certain other legislation relating to Muni- 
cipal administration. Obviously it was necessary that all acts done under the 
provisions of those enactments and the rules and bye-laws made thereunder, 
the notices given thereunder and taxes levied and recovered thereunder and 
other matters relating to licence ete. had to be saved and cl. (5) of the Transi- 
tory Provisions on which Mr. Gokhale has so strongly relied did no more than 
operate as a saving of those acts, notices, taxes ete. Clause (5) of the Transi- 
tory Provisions is as under: 

“5. Save as expressly provided by the provisions of this Appendix or by a notifica- 
tion issued under paragraph 22 or order made under paragraph 23,— 

(a) any ‘appointment, notification, notice, tax, order, scheme, licence, permission, 
rule, by-law, or form made, issued, imposed or granted under the Bombay District Muni- 
eipal Act, 1901, or the Bombay Municipal Boroughs Act, 1925, or any other law in force 
‘in any local area constituted to be a City immediately before the appointed day shall, 
in so far as it is not inconsistent with the provisions of this Act, continue in force until 
it is superseded by any appointment, notification, notice, tax, order, scheme, licence, 
permission, rule, by-law, or form made, issued, imposed or granted under this Act or 
any other law as aforesaid as the case may be;...” ‘ 
The brief argument here is that the ‘tax on octroi refunds’ had been imposed 
under the earlier legislation and it is not inconsistent with any of the provi- 
sions of the Act of 1949, and not having been superseded by any provisions 
of the. Act of 1949 or any other law, it continues in’ force. The argument is 
untenable because ‘tax on octroi refunds’ is palpably inconsistent with the 
provisions of s. 127 to which we have already made reference. There is no 
dispute that the State Legislature has no power under the Constitution to 
impose a tax on octroi refunds and it necessarily follows that the Municipal 
Corporation has no power under s. 127 to impose a tax on octroi refunds. The 
Act was applied to the defendant-Corporation on February 15, 1950, and 
from that date it was wholly outside the competence of the defendant-Corpora- 
tion to impose and collect this levy, and if it chose to do so, that was manifestly 
inconsistent with the powers conferred on it under s. 127 and, therefore, ultra 
vires the Corporation. Mr. Gokhale drew our attention to certain taxation 
rules under the Act of 1949. It is difficult to see how any of those rules can 
touch the present question of the vires of the Corporation in imposing the 
tax impugned by the plaintiff. 

It is next urged that the impugned tax was saved by the provisions of 
art. 277 of the Constitution. That article contains certain Savings. It lays 
down inter alia that any tax which was being lawfully levied by any Munici- 
pality before the commencement of the Constitution may, notwithstanding that 
such tax is mentioned in the Union List, continue to be levied and to be applied 
to the same purposes until provision to the contrary is made by Parliament by 
law. This article has no bearing on the controversy before us. It saves exist- 
ing taxes levied by any Municipality on subjects’ which may have been trans- 
ferred by the Constitution’ from the State List to the Union List. In the case 
before us it is not possible to say nor has it even been suggested that a tax on 
octroi refunds was by the Constitution transferred from the State List to the 
Union List or has been mentioned in the Union List. There is no question here 
of any challenge to the validity of the tax on the ground of the subject-matter 
having ceased to be within the competence of the State by operation of the Con- 
stitution. The challenge is on a wholly different ground, and that ground as 
already discussed by us is that the State Legislature itself has under the Act 
of 1949 restricted the power of the Corporation in a manner which does not 
permit of any imposition on goods in’ transit or of the naturé of a tax on 
refunds. Section 5 of the Act of 1925 had the effect of saving that tax on 
refunds. But the Act of 1949 did not contain any such extensive saving and 
only saved such taxes, rules and bye-laws as were not inconsistent with the 
provisions of the Act. There is nothing in the Constitution which has hit the 
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impugned tax and art. 277 has no bearing on this question of vires. It is the 
Act of 1949 which has deprived the Poona City Municipality of the power it 
had to impose that tax, and that tax not having been saved, the Poona City 
Municipality was not competent to levy or collect it after the Act was applied 
to it in February 1950. 

For reasons already stated we are satisfied that the learned Judge below was 
right in the conclusion reached by him that the imposition of the tax on octroi 
refunds by the defendant-Corporation after February 1950 was ultra vires 
the powers of the Corporation and illegal and ineffective. Therefore, 
the recovery of that tax was also illegal and the Municipality was bound to 
refund any amount recovered by it in enforcement of that tax. It must 
follow that the Municipality was in law not entitled to retain 10 per cent. of 
the amounts deposited with it in respect of octroi on goods in transit. 

To turn to the argument urged before us on behalf of the appellant. It is 
possible to state that argument very succinctly. The plaintiff is ‘‘a claimant’’ 
within the definition of that expression in r. 2(g) of the rules and bye-laws 
under the Acts of 1901 and 1925 and there is no dispute that the goods on 
which octroi duty was paid and in respect of which the refund is claimed were 
goods in transit. The plaintiff has been refunded 90 per cent. of the octroi 
duty paid on those goods in transit and the balance of 10 per cent. remains 
deposited with the defendant-Corporation and it is obligatory on the Corpo- 
ration under r. 11 to refund that balance of 10 per cent. to the plaintiff, he 
being ‘‘a claimant’’ in respect of the same having produced the duly receipted 
import bill and the corresponding export certificate. According to the plaintiff, 
his cause of action further is that the defendant-Corporation has wrongfully 
withheld repayment of that amount in the alleged exercise of a right vested 
in it to levy tax on octroi refunds but that tax is ultra vires the defendant- 
Corporation and, therefore, the defendant-Corporation is bound to make 
a refund to the plaintiff of that balance of 10 per cent. of the octroi duty paid 
to the defendant- Corporation. The learned Judge below took the view that a 
person was ‘a claimant’? under the relevant rules only for the purpose of 
receiving refund and not for the purpose of filing any suit or taking any legal 
proceedings for the recovery of the amount of that refund. Now, at first blush, 
that argument does seem a little attractive. A refund would normally be 
claimable by a person who has paid the amount of which refund is sought, and 
in the absence of any proper authorisation by a power of attorney or any other 
legal mode or an assignment duly made, a person cannot ask for a refund of 
moneys paid by another party. But, the position under the Rules and Bye- 
laws of the Municipal Acts is wholly different. The amount of octroi duty 
is paid to the defendant-Corporation no doubt either by or on behalf of the 
owner of the goods, but the defendant-Corporation does not cencern itself with 
the owner or ownership of the goods on which it charges octroi duty. The 
octroi duty is payable at the import naka and may be paid by the owner of 
the goods or any person in charge of the goods and all those persons mostly 
would be from places at some distance from Poona and in many cases from 
places far from Poona. It would be very inconvenient for those persons whose 
goods were merely passing through the limits of the defendant-Corporation to 
recover the amounts of the refund of octroi duty which they were really not 
bound to pay but had to pay as deposit. The procedure adopted by the 
defendant-Corporation itself, and laid down and sanctioned by its rules and 
bye-laws, to meet with this situation, was that the refunds should be paid and 
could be claimed only by a person who was ‘‘a claimant’’ and the definition 
of ‘‘claimant’’ is, as we have already mentioned, that he should be the person 
who has produced duly receipted import bill and the corresponding export 
certificate. That person alone would, under the Rules and Bye-laws to which 
we have already made reference, be entitled in law not merely to receive but 
also to recover the amount of refund from the City Corporation. Therefore, 
it is in the context of those rules and bye-laws, which the defendant-Corpo- 
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ration has itself to observe, that this point of the right of the claimant to sue 
for refund has to be decided by us. It seems to us that there is substance in 
the case of the appellant that he was entitled to sue for the refund of the 
amount in suit from the defendant-Corporation. 

It has, on the other hand, been argued by Mr. Gokhale, learned counsel for 
the respondent-Corporation, that r. 18 lays down that 

“a deduction of ten per cent. shall in all cases be made before refunding the amount 
of octroi duty on the exportation of goods...in transit”. 
Now, that rule has little relevance to the question before us. It merely relates 
to the mode or machinery whereby the levy of tax on octroi refund was to be 
collected by the defendant-Corporation. It does not affect the position or 
the right of the claimant to recover from the defendant-Corporation the whole 
amount of refund in respect of goods in transit. 

Mr. Gokhale has drawn our atténtion to a decision of the Allahabad High 
Court, Jaunpur Municipality v. Banwari Lal’ and very strongly relied on 
certain observations in that judgment. It seems to us that the learned Judge 
below, in following that decision, failed to appreciate the facts of that case 
and to see that the observations there made were in a different context. They 
do not lend support to the contention of the defendant-Corporation. In that 
ease, a suit was brought by the plaintiff to recover certain amount as refund 
of octroi duty under the Rules laid down in the Municipal Accounts Code. 
Between May 14 and 18, 1937, a number of persons in Jaunpur despatched 
goods outside the Municipal limits. As octroi duty would have been leviable 
on those goods if they had been imported within the municipal limits, the 
exporters became entitled to receive a refund of the amount of that octroi duty 
under r. 178 of that Code. That Code prescribes a certain procedure for 
obtaining payment of refund. Rule 184 of that Code lays down that the appli- 
cations for refund shall be filled in the prescribed form signed by the exporter 
or his representative authorised in writing in that behalf. The applications 
could then be presented by the exporter in person or by a representative of 
the exporter. The plaintiff had nothing to do with the preparation or presen- 
tation of those applications for refund, nor was his name mentioned in column 4 
of those applications as the person to whom according to the Rules payment 
eould be made. There was, however, in each application an endorsement at 
the end containing a request to the Municipal Board to pay the refund duty 
to the plaintiff. It is clear, therefore, that the position of the plaintiff in that 
case was quite different from the position of a claimant under the rules and 
bye-laws with which we. are concerned in this appeal. It was held in that case 
that the plaintiff was not an agent or representative of the owner of the goods 
for the purpose of enforcing any right on their behalf. He was merely autho- 
rised to receive Payment of the amount mentioned in those applications, and 
in the absence of any writing in his favour, he had no locus standi in the matter 
and could not sue the Municipality. Now, the facts of the case before us are 
wholly different and the decision so strongly relied on does not advance the 
defendant’s contention. The meaning and effect of the statutory rules to which 
we have already made reference, it is abundantly clear, is to cast on the Muni- 
cipality the obligation and the duty to refund the amount of octroi duty col- 
Jected in case of goods in transit to the ‘claimant’. The rules do not recognize 
the owner of the goods as such in the matter of refunds. Where octroi duty 
is collected on goods in transit from the person in charge of the same when 
théy enter a municipal naka, be he owner of the goods or not, it is to be treated 
as deposit, and if the goods are taken out of the municipal limits within seven 
days of importation, the amount so collected has to be refunded to the 
‘claimant’. Only, the ‘claimant’ has under the statutory rules the legal right 
to claim refund on fulfilment of the specified conditions and the Municipality 
gets a full discharge of its liability'on refunding the amount to the ‘claimant’. 


1 [1939] AI.R. All. 623. 


78 THE BOMBAY LAW REPORTER. [VoL. LXII, 


That is the speciality of the whole matter. Failure on the part of the Munici- 
pality’ to refund the amount in such a case must, therefore, result in the 
accrual of a cause of action in favour of the ‘claimant’ and no other person. 
The claimant may or may not be the owner of the goods: He need not be the 
owner. We see no reason, therefore, for acceding to the contention that the 
plaintiff was not entitled to maintain this suit in his own name. In our opinion, 
the learned Judge below was in error when he non-suited the plaintiff on that 
ground. : 

It was next urged by Mr. M. S. Sanghvi, learned counsel for the appellant, 
that the suit was filed within the period preseribed by the law of limitation 
and the lower appellate Court was in error in holding that it was beyond time. 
The suit was for the recovery of the amount of 10 per cent. which according 
to the plaintiff had been wrongfully deducted by the defendant-Corporation in 
respect of goods in transit between February 15, 1950, and September 14, 1950. 
The plaintiff gave notice to the defendant as required by law and filed the 
suit on June 4, 1951. As to the starting point of limitation, the contention 
was that it was October 27, 1950, when the defendant refused to pay the amount 
of deductions, refund of which was claimed by the plaintiff. Both the trial 
Court and the lower appellate Court took the view that the special provision 
relating to limitation in s. 487 of the Act of 1949 governed the case. The 
trial Court, however, on the facts took the view that it was not beyond time 
whereas the lower appellate Court reached the conclusion that it was beyond 
time and dismissed the suit also on that ground. It is contended for the 
appellant that s. 487 of that Act has no application to the case and that the suit 
is for moneys had and received and art. 62 of the Limitation Act governs it. 
The argument before us has turned only on the question whether s. 487 has 
application to the plaintiff’s case. It is not disputed that the suit must be 
held to be within time if it is not governed by that section. 

The whole strength of the defendant’s argument on this point of limitation 
depended upon an insistence that the deduction of 10’per cent. of the amounts 
of octroi duty in respect of the goods in transit were made and the amounts 
were retained in pursuance of the rules and bye-laws of the Corporation and 
the argument rested here, as in the Courts below, on s. 487 of the Bombay 
Municipal Corporations Act, 1949, the material part of which is as under: 

“(1) No suit shall be instituted against the Corporation or against the Commis- 
sioner, or the Transport Manager, or against any municipal officer or servant, in respect 
of any act done or purported to be done in pursuance or execution or intended execu- 
tion of this Act or in respect of any alleged neglect or default in the execution of this 
Act:— 

(a) until the expiration of one month next after notice in writing has been, in the 
case of the Corporation, left at the chief municipal office and, in the case of the Com- 
missioner or of the Transport Manager or of a municipal officer or servant delivered to ' 
him or left at his office or place of abode, stating with reasonable particularity the cause 
of action and the name and place of abode of the intending plaintiff and of his attorney, 
advocate, pleader or agent, if any, for the purpose of such suit, nor ` 

(b) unless it is commenced within six months next after the accrual of the cause 
of action.” 

It was urged on behalf of the appellant-plaintiff that part of the cause of action 
was that the imposition of the tax on octroi refunds was ultra vires the Corpo- 
ration and that the Corporation was illegally withholding the amount of 10 
per cent. of the octroi duty paid by the constitutents of the plaintiff; and that 
collection of the same was beyond the competence of the defendant-Corpora- 
tion as the imposition of the tax was ultra vires the defendant-Corporation, 
Being ultra vires and illegal, the act of wrongful recovery of that tax and the 
retention of that amount, so the argument proceeded, cannot be said to be “‘an’ 
act done or purported to be done in pursuance of or in execution or intended 
execution’’ of the Act. There is, in our judgment, considerable force in this 
argument. It is unnecessary to examine this argument with any elaboration 
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since the point may be said to have been set at rest so far as this Court is con- 
cerned by a decision of this High Court in Jalgaon Mun. v. Khandesh Spg. etc: 
Co.? In that case, this Court was examining similar provisions in s. 206 of 
the Bombay Municipal Borouglis ‘Act. The words, which the Court had to con- 
sider, were ‘‘done or purporting to have been done in pursuance of this Act’’. 
It will be seen ‘that they were in part materia. The test whereby a distinction 
eould be drawn, between. ultra vires and illegal acts of a Corporation on the 
one hand and those purporting to be done in pursuance of the Act on the other, 
as it was pointed out by Mr. Justice Bhagwati (as he then was) in that case, 
as gite well-known.: His Lordship observed (p. 69): ` 

.. The distinction is really between ultra vires and illegal acts, on the ‘one hand, 
and wrongtil acts, on the, other—wrongful in the sense that they purport to have been 
done in pursuance of the Act; they are intended to seem to have been done in pur- 
'suance of the Act and are done with a vestige or semblance of authority, or sort of a 
right invested in the party doing those acts. If the defendants, therefore, not having 
the power to levy octroi duty at all, either wholly or in regard to some classes of goods, 
had purported to levy the same, it would certainly have been an act which was out- 
rageous and. extraordinary, with not a vestige or semblance of authority, or not even a 
shadow of a right”. 
In that case, the controversy did not touch the vires of imposition of any tax 
by the Municipality but turned’ on the question ‘whether ‘‘oils used for machi- 
nery’’ fell within an item in cl. 3 of Sch. A of that Act, and it was held that 
the act of the Municipality in recovering octroi duty on the goods in question 
was not beyond the powers of the Municipality. The ultima ratio of that judg- 
ment can clearly be gathered from the observations we have quoted aboye 
and we are in respectful agreement with those observations. A rather feeble 
attempt was made by Mr. Gokhale to distinguish that authority and per- 
suade us to take the view that the case before us is not touched by the principle 
which was reiterated by Mr. Justice Bhagwati in that case. We are unable to 
accede to the suggestion that ‘in the present case, the act of the Municipality 
ean be regarded as done or purporting to have been done in pursuance of the 
Act. In our judgment the suit is not governed by s. 487 of the Bombay Muni- 
cipal Corporations Act and the learned Judge below was in error in dismissing 
‘it on the ground that it was barred: by limitation. 


In the result, the appeal succeeds. ‘There will be a decree for the plaintiff 
for Rs. 7,364-15-0 with interest thereon. at 4 per cent. from the date of the suit 
and interest on judgment at 4 per cent. with costs throughout. 


Appeal allowed. 


2 (1953) 55 Bom. L.R. 65. 
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CRIMINAL APPEAL. 
[NAGPUR BENCH] - 


Before Mr. Justice Gokhale and Mr. Justice Kotval. 


BAKSHIA MUKINDA NEO BUDHA v. THE STATE OF BOMBAY.* 


Criminal Procedure Code (V of 1898), Sec. 46(1)—Indian Evidence Act (I of 1872), Sec. 27 
—Interrogation by police officer of accused in presence of panchas and statement by 
accused that articles, later proved to be looted, ‘hidden in certain place—Accused 
taking police officer and panchas to the place and producing the articles—Subsequent 
arrest of accused—Whether accused in police custody when statement made by him 
before arrest—Applicability of s. 27, Indian Evidence Act. 


An offence undér s. 395 of the Indian Penal Code took place on September 11, 
1958, and first information in respect of it was lodged on the same day, in which the 
name of the accused was mentioned as one of the dacoits. On September 12, 1958, 
the accused was called by the sub-inspector of police and questioned in the presence 
of two panchas, The accused in their presence made a statement that he and his. 
partners had hidden certain articles in a field 'and that he would show the same and 
hand them over. On the same day the accused took the panchas and the police officer 
to the field and produced the articles which were subsequently proved to be some 
of the looted articles. The accused was arrested on September 16, 1958. On the 
question whether s. 27 of the Indian Evidence Act, 1872, was applicable to the case, 
as at the time the statement was made by the accused he was not in custody ‘of 
any police officer:— 

Held, that the fact that the accused was interrogated on September 12, 1958, and 
made a statement, and led the panchas and the police officer to a field and there- 
after, produced certain articles, which were the subject-matter of dacoity, was suffi- 
cient to establish that there was submission on his part to police custody, and 

that, therefore, the evidence as to the statement made by the accused on Septem- 
ber 12, 1958, as well as the evidence as to the discovery of the articles produced by 
him, were admissible under s. 27 of the Indian Evidence Act. 

Sudam Chandra v. Emperor,’ referred to. 


OnE Akbarali Syed Anwar had a grocery shop at Khetri and his son-in-law 
Abdul Munaf was working in his shop. A few days. prior to the Pola Day, 
he sent Abdul Munaf and one Jardarkhan to make purchases from Khamgaon 
from the shop of one Haji Adam Bodabhai, with which shop he had a khata. 
Rs. 500 were paid by him for being paid to the Khamgaon shop towards his 
previous dues. Abdul Munaf and Jardarkhan left Khetri on September 9, 
1958, and reached Khamgaon via Balapur in the evening. Rs. 500 were paid 
in the shop of Haji Adam Bodabhai and Abdul Munaf and J ardarkhan stayed’ 
overnight at Khamgaon. On the next day, Abdul Munaf purchased grocery 
articles worth Rs. 900 and Jardarkhan purchased articles worth Rs. 600 con- 
sisting of wheat, edible oil, gram dal, cocoanuts, Bidis, betelnuts, ete. These 
articles were given from the shop by one Abu who wrote chits bearing Akbar- 
ali’s name and put those chits on the oil tins which were purchased. A torch 
of 2 cells was also purchased by Abdul Munaf from ‘Taheri shop’ at Kham- 
gaon. On September 10, 1958, in the evening a truck was engaged and the 
goods were loaded into that truck and at about 8-30 pm. Abdul Munaf and 
Jardarkhan left Khamgaon. They were held up at Balapur on account of the 
rains and on September 11, at 11 am. they reached Babhulgaon where the 
truck had to be unloaded because there was only Kacha road from Babhulgaon 
to Khetri. In accordance with the instructions left at Khetri, 21 donkeys had 
come to Babhulgaon at about 1 p.m. for taking these articles to Khetri. The 
owners of these donkeys were Govinda, Mara, Sheoram and Motiram. The 

*Decided, September 9/10, 1959. Criminal Kamat, District and Sessions Judge, Akola, in 


Appeal No. 81 of 1959, against the order of Sessions Trial No. 8 of 1959. 
eonviction and sentence passed by. N.D. 1 [1933] A.I.R. Cal. 148. 


1959.] BAKSHIA MUKINDA V. STATE OF BOMBAY (A.0R.J.) 8l 


grocery articles were loaded on these 21 donkeys. The articles purchased by 
Abdul Munaf were loaded on 12 donkeys belonging to Mara and Govinda, while 
the grocery articles purchased by Jardarkhan were loaded on 9 donkeys belong- 
ing to Sheoram and Motiram. The party left Babhulgaon at about 3 p.m., 
the donkeys and their owners going by the cart-track and Abdul Munaf and 
Jardarkhan going ahead by the foot-path. The foot-path and the cart-track 
met near the village of Chatari and there Abdul Munaf and Jardarkhan met 
Motiram and Sheoram, who were driving their 9 donkeys towards Khetri. 
Abdul Munaf and Jardarkhan asked them about the remaining 12 donkeys, but 
both of them told them that the donkeys would come soon. The party there- 
after proceeded to Chatari. The distance between Babhulgaon and Khetri is 
about 8 miles and that between Chatari and Khetri is about 2 miles. Sheoram, 
was sitting on a donkey while Motiram was walking and Abdul Munaf and 
Jardarkhan were following them at some distance. Then shouts and abuses 
were heard by them and Abdul Munaf flashed his torch to see what was the 
matter, when he saw Bakshia, Rustum, Maroti (accused Nos. 1 to 3) and 
two others. Abdul Munaf knew accused Nos. 1 and 2 by their names and the 
other three by their faces. Accused No. 1 Bakshia, put a sickle around Abdul 
Munaf’s neck and someone snatched the torch from his hand. The dacoits ask- 
ed Sheoram to get down from the donkey and Sheoram, being frightened, got 
down from the donkey and went back running towards Motiram. When the 
dacoits approached Abdul Munaf and Jardarkhan, Sheoram and Motiram ran 
away with the 9 donkeys towards Khetri. When Abdul Munaf was attacked 
by one of the dacoits, Jardarkhan went ahead and asked them what the matter 
was, and the accused rushed at Jardarkhan also. Accused No. 1 put his sickle 
round Jardarkhan’s neck, but Jardarkhan managed to escape. Abdul Munaf 
went running to Khetri and told Akbarali, who was sitting in the grocery. shop. 
that accused No. 1 Bakshia and accused No. 2 Rustum and three other Mahars 
of Chatari had tried to loot their goods. In the meanwhile Sheoram and Moti- 
ram arrived with the 9 donkeys. The goods on those donkeys were unloaded 
and Sheoram and Motiram went away to their respective houses. Within a 
short time thereafter, Jardarkhan and Govinda arrived at the shop. Govinda 
told Akbarali that accused No. 1 Bakshia and accused No. 2 Rustum and three 
other Mahars from Chatari village had looted goods from four donkeys. The 
goods purchased by Abdul Munaf were loaded on 12 donkeys belongiug 
to Govinda and Mara and the dacoits looted goods from 4 of these donkeys. 
Subsequently the remaining 8 out of the 12 donkeys arrived at the shop with 
goods loaded on them and these goods also were unloaded. Akbarali.in the 
meanwhile personally went to the house of the Police Patil of Khetri. 
one Tulshiram, and gave him information about the incident. Tulshiram told 
Akbarali when hé went to the village limits that the spot where the offence 
appeared to have been committed was within the jurisdiction of the Police 
Patil of Chatari and, therefore, a complaint should be lodged with the Police 
Patil of that village. Akbarali, Tulshiram, Jardarkhan, Govinda and two 
Chowkidars proceeded towards the scene of offence, when they met at a short 
distance Mara who told them that the dacoits had taken away his cap and loot- 
ed goods from 4 donkeys. The 4 donkeys also arrived there without the foods 
on their backs and thereafter the party reached the scene of offence and found 
there one tin of edible oil, two saddles of donkeys and a chaddar belonging to 
Abdul Munaf lying there. The party proceeded to the village of Chatari., 
but*Mara who was feeling tired returned back to Khetri. At Chatari, Akbar- 
ali and his companions went to the house of Uttamrao Police Patil. There 
Akbarali lodged a written complaint before him saying that accused Nos. T 
and 2 and three other Mahars had looted goods belonging to him from:4 donkevs 
at a distance of about 2 furlongs from Chatari. Uttamrao Patil accepted the 
complaint and wrote an endorsement and should have forwarded the same to 
the Police station at Channi which is at a distance of about 2 miles from -Chatari 
as well as from the village of Khetri. But a Maramari had taken place in the 
L.R.~6, 
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grocery shop of one Sidaji at Chatari on the same night and information about 
this -incident had already been sent to the police station at Channi. That was 
why Uttamrao Patil told Akbarali and his party that the Police Sub-Inspector 
of Channi would soon arrive at Chatari and, therefore, they should wait there 
for some time, so that the complaint of Akbarali could be handed over to the 
Police Sub-Inspector personally. Mohd. Anwar Mohd. Sarwar, Police Sub- 
Inspector of Channi, arrived at the village of Chatari at about 10-30 p.m. He 
first visited Sidaji’s shop and arrived at the village Chavdi at about 11 p.m. 
and as soon as he arrived there Akbarali handed over his written complaint to 
him: Qn receipt of the complaint, the Sub-Inspector went to the scene 
of offence where one tin of edible oil, two donkey saddles, one Chaddar, an 
empty box and an old gunny bag were found lying there and all these articles 
were attached under a seizure memo. A panchanama regarding the scene of 
offence was also made there. When the Sub-Inspector went to the Maharwadi 
at Chatari, accused Nos. 1 and 2 were found in their respective houses and both 
of them were taken to the village Chavdi for interrogation. On the next day, 
i.e., on’ the 12th, at about 6-30 a.m., the scene of offence was visited by the 
Sub-Inspector along with the Panechas and the complainant Akbarali. When 
the neighbourhood was inspected, a wheat bag was found at a distance of about 
35 paces from the scene of offence in a field in which cotton crop was growing. 
The wheat bag was attached under a seizure memo and at a distance of 40 paces 
from this spot a box containing Bidis, betelnuts, ete. was found. That was attach- 
ed under a seizure memo. and a panchanama regarding the place where these arti- 
cles were found was also made. After the Sub-Inspector returned to the village, 
aceused No. 1 was called and questioned in the presence of two panchas. He made 
a statement that he had kept certain grocery articles and corn concealed beneath 
a stack of Kadb+ stems in a field outside the village and he offered to point out 
end produce these articles. A memo. of the statement was made and accused 
No. 1 led the police and the panchas to & field situate at a distance of about. 
2 furlongs, from the village and produced a tin of edible oil, a bag of wheat, a 
bag of gram dal and a bag containing loose tea powder, from beneath a stack 
of Kadbi stems situated in the field. of one Isnaji Supaji and these articles were 
attachéd under a seizure memo. After returning to the village, the statements 
of several persons were recorded. On the next day, i.e, on September 13, 
accused No. 3 was sent to Balapur for medical examination in connection with 
the Maramari which had taken place at Chatari near Sidaji’s shop. On 
September 14, Police Inspector Tikale questioned accused No. 3 in the presence 
of two paneclias and he made a statement that he had kept a torch concealed 
in an earthern pot in his house and offered to point out and produce the same. 
A memo. of his statement was made and accused Nos. 3 led the Police and the 
panchas ‘to his house at Chatari and produced a torch from an earthern pot in 
his house. That torch was attached under a seizure memo. and it was identified 
by Abdul Munaf and Jardarkhan. An identification parade was held on 
September 16, 1958, when Abdul Munaf, Jardarkhan, Govinda and Motiram 
identified accused Nos. 1 to 4 as the dacoits of that evening. Accused No. 5 
Vikram was undergoing medical treatment. So a separate identification parade 
was held with regard to him on October 4, 1958, and he was also identified as 
being. dne of the dacoits. After further investigation a charge-sheet under 
s. 395 of the Indian Penal Code was sent against the three accused and two 
others. The Committing Magistrate, after holding a preliminary inquiry, com- 
mitted ‘the three accused along with two others to stand their trial in the Ceurt 
of Sessions for the offence under s. 395 of the Indian Penal Code. 


The Sessions Judge gave a finding that a dacoity had taken place on Septem- 
ber 11,1958, at 7-30 p.m. at a distance of about 2 furlongs from Chatari village. 
He rejected the defence of the accused and convicted accused Nos. 1 to ‘3, of 
the offence under s. 395 of the Indian Penal Code, and sentenced each of them 
‘to three years’ rigorous imprisonment. As regards accused Nos. 4 and 5, the - 
Sessions Judge held that the evidence was not sufficient enough to justify their 
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conviction of the charge levelled against them and they were consequently 
given the benefit of doubt and acquitted. - 


` Accused Nos. 1 to 3 appealed. 


C. K. V. Naidu, for the accused. : 
G. R. Mudholkar, Assistant Special Government Pleader, for the State. 


GOKHALE J. [His Lordship after stating the facts of the case and consider- 
ing the oral evidence on the record, so far as the complicity of accused Nos. 1 
to 3 in the offence was concerned, proceeded.] So far as appellants Nos. 1 
and 3 are concerned, the prosecution relies on the discovery of certain articles 
as a result of the information given by appellants Nos. 1 and 3. Accused 
No. 1 Bakshia was questioned by the Police Sub-Inspector on September 12 
and he made a statement in the presence of two panchas, J. agdeo and Baliram, 
which is recorded at exh. P-8. That statement, so far as it is admissible, 
was that accused No. 1 and his partners had hidden grocery articles under 
a heap of Kadba in a field and he would show the same and hand over the same. 
Now, in pursuance of this statement accused No. 1 took the panchas to the field 
of one Isnaji Supaji and produced from a heap of Kadba in that field four 
articles, viz., a tin containing oil having a label bearing the name of Akbarali 
(Art. A), one gunnybag containing wheat (Art. G), one gunnybag containing 
gram pulse (Art. H) and one tin containing tea powder (Art. C). Only one 
panch was examined in this connection, viz. Jagdeo, and Mr. Naidu contends 
that Jagdeo and Baliram were the two panchas employed by the police on that 
day when not only grocery articles were seized from near the scene of offence 
but also in connection with the seizure of articles alleged to have been pro- 
duced by accused No. 1. In our view, the mere fact that these two panchas 
acted also in respect of the seizure of articles elsewhere would not vitiate in 
any manner the evidence as to the production by accused No. 1 of the four 
articles from the heap of Kadba in the field of Isnaji Supaji. Isnaji Supaji, 
the owner of the field, has not been examined, but, according to Jagdeo, accused 
No. 1 offered to, point out and produce some property concealed by him beneath 
& Kadba stack. That supports the statement recorded in the memo. (exh. 
P-8). It is contended by Mr. Naidu that according to Jagdeo’s evidence, 
accused No. 1 had told the panchas that he had kept half a bag of wheat, one 
tin of edible oil, one tin of loose tea and a bundle of chana dal, but this state- 
ment is not to be found recorded in exh. P-8. This is again a matter of detail 
and we do not think that merely because of this omission the evidence on 
this point is in any manner vitiated. All the four articles have been identified 
by Abdul Munaf as amongst the articles purchased by him at Khamgaon. 
What is more, according to him, when he purchased the articles at Khamgaon 
one Abu wrote chits bearing Akbarali’s name and put those chits on the oil 
tins, and the seizure memo. Exh. P-9 indicates that Art. A was a tin of 
òil with a label bearing on it the name of Akbarali. That would clearly identify 
the property produced by accused No. 1 as containing one of the articles which 
were purchased by Abdul Munaf at Khamgaon. This evidence of the produc- 
tion of the articles by accused No. 1 Bakshia is a strong piece of corroborative 
evidence which would support the oral evidence on the record. 

There can be no dispute that the statement recorded in exh. P-8 attributed 
to-accused No. 1 is admissible under s. 27 of the Evidence Act. The legal posi- 
tion as regards discovery in consequence of information received from an 
accused person is well.settled. Under s. 26 of the Evidence Act, no confession 
made by any person whilst he is in the custody of a police-officer, unless it be 
made in the immediate presence of a Magistrate, shall be proved as against such 
person. Section 27 provides an exception and it states that when any fact is 
‘deposed to as discovered in consequence of information received from a person 
accused of any offence, in the custody of a police-officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to 
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the fact thereby discovered may be proved. In Kottaya v. Emperor,’ it has 
been held by the Privy Council that the condition necessary to bring s. 27 into 
operation is that the discovery of a fact in consequence of information received 
from a person accused of any offence in the custody of a police-officer must be 
deposed to, and so much of the information as relates to the fact thereby dis- 
covered may be proved. If a fact is actually discovered in consequence 
of information given, some guarantee is afforded thereby that the information 
was true and that is why it can be safely allowed to be given in evidence. But 
the ‘fact discovered’ within s. 27 of the Evidence Act cannot be treated as 
equivalent to the object produced. The fact discovered embraces the place 
from which the object is produced and the knowledge of the accused as to this, 
and the information given must relate distinctly to this fact. The principle laid 
down in this leading case has been followed in several cases of this Court and 
has been referred to in the Full Bench case, State v. Rama Shidappa,* where 
it was held that when a statement made by an accused person while in custody 
of a police officer is tendered in evidence under s. 27 of the Evidence Act, on 
the ground that an article which is concealed and the accused’s knowledge of 
its whereabouts are discovered in consequence of the statement, the words 
included in the statement with regard to the authorship of the concealment, 
e.g. “I have concealed,” ‘‘I have hidden’’, or ‘‘I have kept”, are admissible 
in evidence under s. 27 of the Act. Now, in the present case, accused No. 1 
stated before the panchas that he and his partners had hidden certain grocery 
articles under a heap of Kadba in a field, and he actually took the panchas to 
the field of one Isnaji Supaji and produced four articles from below the heap 
of Kadba in that field. It is clear, therefore, that the place where the articles 
were hidden was discovered as a result of this information and the fact that 
accused No. 1 led the panchas to this place and produced the articles shows 
that he had not only knowledge as to the place where they were hidden but 
was able to produce them before the panchas, very soon after he made the 
statement. 

Mr. Naidu does not contest this legal position, but he argues that s. 27 of 
the Evidence Act would not be applicable in the present case because at the 
time the alleged statement was made by accused No. 1 he was not in custody 
of any police-officer. In order to appreciate this argument, certain facts have 
to be stated. The offence of dacoity took place on September 11, 1958. The 
first information was lodged at 11 p.m. on that day, in which the name of accus- 
ed No. 1 was mentioned as being one of the dacoits. The statement recorded 
in exh. P-8 was made by accused No. 1 before the panchas on September 12, 
and on that very day four articles were produced by him before the panchas, 
from beneath a heap of Kadba in a field. The evidence of Police Sub-Inspector 
Mohd. Anwar indicates that he had questioned accused No. P Bakshia in con- 
nection with this offence. But he actually arrested him at Balapur on the 
16th. The argument of Mr. Naidu is that if accused No. 1 was arrested on the 
16th, it could not be said that he was in custodv of any police-officer on the 12th 
and, therefore, s. 27 of the Evidence Act would not apply. We are not pre- 
pared to uphold this argument. Chapter V of the Code of Criminal Procedure 
contains provisions as to arrest, escape and retaking of the accused, and 
s. 46(1) provides that in making an arrest the police-officer or other person 
making the same shal) actually touch or confine the body of the person to be 
arrested, unless there be a submission to the custody by word or action. It is 
true that the actual arrest of accused No. 1 was made at Balapur on Septem- 
ber 16. But it is clear from the evidence on the record that the Sub-Inspector 
had closely questioned accused No. 1 on the 12th and as a result of that inter- 
rogation accused No. 1 made a statement which is recorded at exh. P-8: and 
he not only made a statement but took the panchas and the police officer to the 
field of Isnaji Supaji and produced 4 articles from below the hean of Kadba 
in that field and it has been proved that these were some of the articles looted. 


1 (1946) 49 Bom. L.R. 508, P.O. 2 (1951) 54 Bom. L.R. 316, P.B. 
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In our view, the fact that accused No. 1 was interrogated on the 12th and made 
a statement and, led the panchas and the police-officer to a field and thereafter, 
produced certain articles, which are the subject-matter of dacoity, would be 
sufficient to establish that there was submission on his part to police custody. 
We are supported in this view by a decision of the Caleutta High Court report- 
ed in Sudam Chandra v. Emperor, where it was held by a Division Bench that 
where a police officer, although he arrested a person charged with being in 
possession of cocaine after the finding of the cocaine with him, interviewed the 
accused and was with him for a considerable time and walked with him to 
the place where the accused pointed out the spot where the cocaine might be 
found, it must be held that the accused was in police custody at the time when 
he made the statement as to the spot where the cocaine could be found and his 
statement was admissible under s. 27 of the Evidence Act. In our view, there- 
fore, the evidence as to the statement made by accused No. 1 on September 12, 
1958, as well as the evidence as to the discovery of four articles produced by him 
would be admissible under s. 27 and would support the prosecution case that 
accused No. 1 was guilty of the offence of dacoity. 

As regards accused No. 3, it appears that he was also arrested on Septem- 
ber 16. But on September 14 he made a statement recorded at exh. P-22 before 
two panchas, Chinkaji Dhore and Nathu Dhore, to the effect that he had kept 
one battery‘ in an earthern pot in his house and he offered to give it to the 
panchas. Panch Chinkaji was examined in connection with this statement as 
P.W. 10 and he deposed in his evidence that such a statement was made by 
accused No. 3 and when they went to accused No. 3’s house the accused pro- 
duced a torch which was attached under a seizure memo. (exh. P-20). This 
torch is Art. L and it was identified by Abdul Munaf (P.W. 1) as the torch 
which was purchased by him at Khamgaon from a cutlery shop. The owner 
of this cutlery shop, one Abbasibhai (P.W. 9) was also examined by the prose- 
eution and according to his evidence he had sold that torch to Abdul Munaf 
on September 10, 1958, and there was an entry in connection with that sale 
in his accounts, though Abdul Munaf’s name was not mentioned in the accounts. 
Mr. Naidu contends that this identification is a very weak piece of evidence 
because torches of this type are obtainable in the market. It is true that when 
Art. L was shown to witness Abbasibhai it had become rusted. But since Abdul 
Munaf also identified it as the one purchased by him at Khamgaon, we think 
that the evidence as to the identification of the torch can be relied upon. As 
regards the statement made by accused Nos. 3 at exh. P-22 and its admissi- 
bility under s. 27 of the Evidence Act, Mr. Naidu raised the same contention 
even with regard to this statement viz. that accused No. 3 was not in police 
custody on 14th because he was arrested on 16th. That argument of his we 
have examined eand rejected in- connection with exh. P-8, the statement 
made by accused No. 1, and we do not think that it would be correct to say 
that accused No. 3 was not in police custody when he made the statement, in 
view of the fact that he also was interrogated and made a statement in the 
presence of the police-officer and the panchas and produced the torch from his 
house in their presence. In our opinion, therefore, this production of the torch 
which Abdul Munaf purchased at Khamgaon by accused No. 3 is also a piece 
of evidence which would corroborate the oral evidence in the case and especial- 
ly the evidence of Govinda that accused No. 3 was also one of the dacoits who 
were responsible for looting grocery articles. 

[The rest of the judgment is not material to this report.] 


3 [1933] A.LR. Cal. 148. 
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MARGONI YELLIAH SAMAYYA v. THE STATE OF BOMBAY.* 


Madhya Pradesh Land Revenue Code (Act No. II of 1955), Secs. 150, 193, 162, 2(9), 


237 (2) (xxxv)t—Central Provinces Tenancy Act.(I of 1920), Secs. 36-A, 95, 2(6)tt 
—Central Provinces Land Revenue Act (II of 1917)—Application by Bhumidhari 
under s. 150(1) of Code for obtaining Bhumiswami rights—Application satisfying 
conditions of s. 150-—Whether Bhumidhari has right to get declaration under 
section—Power conferred under section on Revenue Officer whether discretionary— 
Construction of statute—Words ‘may’ or ‘it shall be lawful’ in statute when to be 
construed as compulsory—Rules framed under s. 36-A of Act I of 1920 whether 
govern procedure under s. 150 of Act II of 1955. 


Section 150 of the Madhya Pradesh Land Revenue Code, 1954, confers on the 
Revenue Officer a power coupled with a duty to make a declaration in favour of a 
Bhumidhari that he has become a Bhumiswami of the land comprised in his hold- 
ing. Therefore, under s. 150 of the Code a Bhumidhari has the right to get a decla- 
ration in his favour that he is a Bhumiswami of the land comprised in the holding, 
provided he deposits three times the revenue assessed on the holding. and his appli- 
cation satisfies the other requirements of the section. 

Under s. 150 of the Madhya Pradesh Land Revenue Code, 1954, when a Bhumidhari 
is declared to be a Bhumiswami he becomes the owner of all the trees including 
timber trees on the land of which he was not the owner when he was a Bhumidhari. 

Enabling words like ‘may’ or ‘it shall be lawful’ in a statute are always compul- 
sory when they are employed in relation to a power conferred to effectuate a legal 
right. What the Court has to do in such cases is to look to the scheme and object 
of the legislation, to examine the nature of the thing empowered to be done therein, 
the object for which it is to be done, the conditions under which it is to be done 
and the person for whose benefit the power is to be exercised, and in interpreting 
these words extraneous or extra-judicial considerations are not to be applied. ` 


Alcock Ashdown & Co. v. Chief Revenue Authority, Bombay, Julius v. Lord 


*Decided, September 19, 1959. Special Civil 
Application No. 111 of 1959. 

+The relevant sections are as under— 

Sec. 193 (7) If the Deputy Commissioner 
succeeds in removing any objection still re- 
maining, or if there is no such objection, he 
shall confirm the Scheme of consolidation. 

(2) If he fails to remove such objections, 
he shall submit the scheme with his recom- 
mendation for the decision of the Settlement 
Commissioner which, subject to any order that 
may be passed by the Board under section 46, 
shall be final. 

Sec. 162 (7) Al trees standing in a holding 
by a person in Bhumiswami rights and all 


trees other than timber trees standing in a -° 


holding held by a person in Bhumidhari rights 
shall belong to such person. 

(2) A Bhumidhari shall.... 

(a) be entitled to appropriate the produce 
including leaves of timber trees in his holding 
and to propagate lac on such timber trees; 

(b) not be entitled to fell or take the timber 
of any such tree in his holding: 

Provided that with the permission of a 
Revenue Officer a Bhumidhari shall be 
entitled to fell any timber tree which hinders 
the cultivation of the holding and the timber 
of such tree shall belong to the State Govern- 


ment; unless on an application made by the 
Bhumidhari the Revenue Officer allows such 
timber to be appropriated by the Bhumidhari 
for such purposes and on such terms and con- 
ditions as may be prescribed. 

Sec. 2 (9). “land” means a portion of the 
earth’s surface whether wr not under water; 
and, where land is referred to in this Code, it 
shall be deemed to include all things attached 
to or permanently fastened to anything atta- 
ched to such land. 

ttThe relevant sections are as under:— 

Bec. 95. (7) Subject to any right existing 
on the date when this Act comes into force, or 
to any entry in the village administration 

per, & tenant, other than a sub-tenant, shall 

ve during the period of his tenancy the same 
right in fruit trees in his holding as he has in 
the holding itself. 

(2) Notwithstanding any contract to the 
contrary, & tenant, other than a sub-tenant, 
shal] be entitled to fell and take timber of any 
babul (Acacia arabica) tree in his holding or to 
clear his land of scrub-jungle. 

Sec. 2 (6) “land” means land which is let or 
occupied for agricultural purposes or for pur- 
poses subservient thereto, and includes the . 
sites of buildings appurtenant to such land. 

1 (1928) 25 Bom. L.R. 920, P.O. 
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Bishop of Oxford, The Queen v. Adamson,’ Reg. v. Fawcett,’ Chief Contr. Rev: Auth, 
v. Mah. Sugar Mills,’ Kurban Hussen v. Ratikant’ and Gabdoo v. Board of Revenue, 
referred to. Dh ott 

Rules framed under s. 36-A of the Central Provinces Tenancy Act, 1920, continue 
to govern the procedure under s. 150 of the Madhya Pradesh Land. Revenue Code, 
1954, till rules contemplated under s. 237(2)(xxxv) of the Code are ‘made by the 
State Government. . 


Tr facts appear in the judgment. 


K. G. Chandke and Mrs. Vasantt K. Chandke, for the petitioners. : 
G. R. Mudholkar, Assistant Special Government Pleader, for respondents 
Nos. 1 and 3 to 5. l Se 


GOKHALE J. This application raises an important question 'as'to the inter- 
pretation of s. 150 of the Madhya Pradesh Land Revenue Code, 1954 (No. IT 
of 1955), which shall hereafter be referred to as ‘the Code’. The point arises 
in this way: : or a ee 

The petitioner is the Bhumidhari of five survey numbers, viz. 8. Nos..3, 4, 5, 
6 and 11, admeasuring in-area 37 acres and 15 gunthas, assessed, at Rs, 7, and 
situate at mouza Kambalpetta Chak, Tahsil Sironcha, District Chanda. On 
January 3, 1957, the petitioner made an application to the Tahsildar, Sironcha, 
under s. 150(1) of the Code for obtaining Bhumiswami rights in these fields 
and deposited three times the revenue assessed on his fields as required by that 
section. The application was for a declaration in his favour that he “became a 
Bhumiswami of the lands comprised in the holding. His application. was reject- 
ed by the Tahsildar on August 27, 1957, on the ground that no rules had, been 
framed under s. 150 of the Code and since there were 303 timber trees valued 
at Rs. 900 on the lands, if the applicant was declared a Bhumiswami he would 
get the rights of ownership of those trees as provided in s. 162(1) of the Cade, 
and that this would mean that he had acquired the right of ownership of the 
timber trees valued at Rs. 900 by paying Rs. 21 into the State treasury, And 
as there was a discretion vested in the revenue officer under s. 150 to gtant a 
declaration or not, the Tahsildar felt that it would not be proper for him to issue a 
declaration under s. 150 as prayed for by the petitioner. That was ‘why he 
rejected the petitioner’s application. This decision of the Tahsildar was up- 
held in appeal by the Sub-Divisional Officer, Sironcha/Chanda, by his order 

` dated December 21, 1957. There was a further appeal against this order to 

the Deputy Commissioner, Chanda, who upheld the decision of the two lower 
authorities on February 22, 1958. The petitioner then preferred a revision 
to the Additional Commissioner, Nagpur Division. But that revision came 
to be dismissed by him on February 19, 1959. It seems that this decision has 
been published in (1959) N.LJ. 145. It is against this dismissal of his appli- 
cation that the petitioner has filed the present application on the ground that 
the respondents were in error in holding that s. 150(1) of the Code did not 
impose on the revenue officers an obligation to declare the petitioner to be a 
Bhumiswami in respect of his holding, as he had paid three times the’ revenue 
assessed on the holding as required by s. 150. , A 

Now, the argument in support of this petition urged on behalf of ‘the. peti- 
tioner by Mrs. Chandke is that s. 150 of the Code confers a right on a Bhumi- 
dhari to get a declaration in his favour that he is a Bhumiswami of the land 
comprised in the holding, provided he deposits three times the revenue assessed 
on the holding and his application satisfies the other requirements of that 
section. It is contended that the lower authorities were in error in. holding 
that because rules were not framed under the Code with reference to apnli- 
cations under s. 150 and because timber trees existed on the land, therefore, 


2 (1880) 5 App. Cas. 214. í i 5 (1947) 49 Bom. LR. 893. 
3 (1875) 1 Q.B. D. 201. 6 (1956) 59 Bom. L.R. 158. 
4 (1868) 11 Cox C.C. 308. i 7 [1953] Nag.^300: eeit esatea 
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they had the discretion to reject the application of the petitioner. In support 
of her contention, Mrs. Chandke has referred to some relevant sections of the 
Code. But before we go to these other sections, it is necessary to quote s. 150 
of the Code, the interpretation of which falls to be considered in the present 
application. Section 150 runs as follows :— 

“150. (1) Subject to rules made under this Code, a Revenue Officer may, except in 
such areas as the State Government may, by notification, exclude from the operation 
of this section, on an application made by a Bhumidhari and on his deposing three 
times the revenue for the time being assessed on the holding, declare such Bhumidhari 
to be a Bhumiswami of the land comprised in the holding: 


Provided that no such application shall lie in respect of a part of a holding. 

(2) A declaration made under sub-section (1) shall take effect from the commence- 

ment of the agricultural year next following the date of such declaration.” 
Now, it has to be mentioned that the Code came into force on October 1, 1955, 
and it repealed, amongst other Acts, the Central Provinces Tenancy Act, 1920 
(I of 1920), which shall hereafter be referred to as ‘the Tenancy Act’, and ` 
the Central Provinces Land Revenue Act, 1917 (II of 1917), which -shall 
hereafter be referred to as ‘the Land Revenue Act’. 

The question in the present case is whether by the use of the word ‘may’ in 
s. 150(1) it was intended merely to confer a discretion on the Revenue Officer 
or whether it was contemplated that the power conferred on the revenue officer 
under.s. 150 of the Code cast on him also a duty to implement the provisions 
of that section. This question as to the interpretation to be put on the word 
‘may’ will have to be decided in the light of principles which have been now 
well settled by judicial decisions. It has been observed by their Lordships of 
the Privy Council in Alcock Ashdown d& Co. v. Chief Revenue Authority, 
Bombay! that when a capacity or power is given to a public authority, there 
may “be circumstances which couple with the power a duty to exercise it. 
The leading case on this subject is Julius v. Lord Bishop of Oxford.2 In that 
ease, the House of Lords had to consider whether the words ‘it shall be law- 
ful’ were merely permissive and enabling or were compulsory. The Lord 
Chancellor Harl Cairns observed in that case that these words were plain and 
unambiguous and merely made that legal and possible which there would 
otherwise be no right or authority to do. 

“| “They confer a faculty or power’, he proceeded to observe (p. 222), “and they do 

not of themselves do more than confer a faculty or power. But there may be something 
in the nature of the thing empowered to be done, something in the object for which it 
is empowered to be done, something in the conditions under which it is to be done, some- 
thing in the title of the person or persons for whose benefit the power is to be exer- 
cised, which may couple the power with a duty, and make it the duty of the person in 
whom the power is reposed, to exercise that power when called upon to do so.” 
He, however, made it clear that it lies upon those who contend that an obliga- 
tion exists to exercise this power, to show in the circumstances of the case 
something which, according to these principles, creates this obligation. Accord- 
ing to-Lord Penzance in the same case (p. 229): 

“The words ‘it shall be lawful’ are enabling and empowering words. They 
confer a legislative right and power on the individual named to do a particular thing, 
and the true question is not whether they mean something different, but whether, 
regard -being had to the person so enabled to the subject-matter, to the general objects 
of the statute, and to the person or class of persons for whose benefit the power may 
be intended to have been conferred—they do, or do not, create a duty in the person 
on whom it is conferred, to exercise it.” 

According to Lord Selborne in that case, the words ‘it shall be lawful’ are 
(p. 235) 
«potential, and never (in themselves) significant of any obligation. The question 


1 (1923) 26 Bom. L.R. 920, P.O. 2 (1880) 5 App. Cas, 214. 
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-whether a Judge, or a public officer, to whom a power is given by such words, is bound 
to use it upon any particular occasion, or in any particular manner, must be solved 
«aliunde, and, in general, it is to be solved from the context, from the particular provi- 
sions, or from the general scope and objects, of the enactment conferring the power.” 
According to Lord Blackburn in the same case (p. 241), 


“...If the object for which the power is conferred is for the purpose of enforcing a 
right, there may be a duty cast on the donee of the power, to exercise it for the benefit 
of those who have that right, when required on their behalf. Where there is such a 
‘duty, it is not inaccurate to say that the words conferring the power are equivalent to 
saying that the donee must exercise it. It by no means’ follows that because there is 
a duty cast upon the donee of a power to exercise it, that mandamus lies to enforce it: 
‘that depends on the nature of the duty and the position of the donee.” 

At page 244 of this report, this is what Lord Blackburn has further said: 

“In The Queen v. Tithe Commissioners™ Justice Coleridge, in delivering the considered 
judgment of the Court, says: ‘The words undoubtedly are only empowering; but it has 
‘been so often decided as to have become an axiom that in public statutes words only 
directory, permissory, or enabling, may have a compulsory force where the thing to be 
done is for the public benefit or in advancement of public justice.’ The only part of 
this to which exception can-be taken is the use of the word ‘public’; if by that it is to 
‘be understood either that enabling words are always compulsory where the public are 
‘concerned, or are never compulsory except where the public are concerned, I do not 
think either was meant. The enabling words are construed as compulsory whenever the 
object of the power is to effectuate a legal right. It is far more easy to shew that 
there is a right where private interests are concerned than where the alleged right is 
in the public only, and in fact, in every case cited, and in every case that I know of 
(where the words conferring a power are enabling only, and yet it has been held that 
the power must be exercised), it has been on the application of those whose private 
‘rights required the exercise of the power.” 

Now, the principles underlying the several observations quoted from this 
tase have been invariably followed in judicial decisions. It has also been laid 
down that the person, on whom a power is conferred or in whom a discretion 
is vested, is not at liberty to refuse to exercise it on a mistaken view of his 
duty or on any extraneous or extra-judicial considerations, such as if the 
power is exercised it might prove inexpedient or it would operate unjustly in 
any particular case. See Maxwell on Interpretation of Statutes, 10th edn., 
pp. 240-241, and The Queen v. Adamson® and Reg. v. Fawcett.+ 


Apart from these decisions, Mrs. Chandke relied in support of her conten- 
tion upon three more cases. In Chief Contr. Rev. Auth. v. Mah. Sugar Mills, 
the question that this Court had to consider was as to the interpretation to be 
put on s. 57(1) of the Indian Stamp Act and it was held by this Court, on 
looking to the scheme and object of the Stamp Act, that s. 57(1) gave the sub- 
ject definitely a right in certain cases and that right made it obligatory upon 
the revenue authority to exercise the power given to it for the benefit of the 
subject. The duty, however, only arises when a serious point of Jaw is to 
be considered, and the breach of duty lies in a failure to appreciate that there 
is a serious point of law involved. The word ‘may’ in the section had. there- 
fore, imperative force. Reliance was also placed on Kurban Hussen v. Rati- 
kant, where this Court was considering the question of the interpretation to 
‘be placed on the word ‘may’ in s. 12(3)(a) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act (LVII of 1947), and it was held that taking 
into consideration the scheme of s. 12 in the context in which the word ‘may’ 
was used in s. 12, sub-s. (3) (a), it must- be held that the said word introduces 
an element of obligation or compulsion and in effect means ‘must’ or ‘shall’. 
The third case cited by Mrs. Chandke was Gabdoo v. Board of Revenue.” That 


2a (1849) 14 Q.B. 459. 474. : 5 (1947) 49 Bom. L.R. 893. 
3 (1875) 1 Q.B.D. 201. 6 (1956) 59 Bom. L.R. 158. 
4 (1868) 11 Cox O.C. 305. 7 [1953] Nag. 305. 
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case is of some importance because therein the Nagpur High Court had to 
construe s. 40 of the Tenancy Act. Now, s. 40 dealt with the power to declare 
sub-tenants of tenancy land as occupancy tenants, whereas s. 41 dealt with 
the power to declare sub-tenants of malik-makbuza lands or of sir-lands as 
occupancy tenants. Section 40(1), in so far as it is material, provided that 
subject to rules made under s. 109, a Revenue Officer may, either on his own 
motion or on an application made by a sub-tenant holding land from 
a tenant, declare such tenant to be an occupancy tenant of such land 
on the ground that the land is habitually sublet and fix the rent pay- 
able by him for the land to the landlord of the village, mahal or patti in which 
the land is situate, and thereupon the right of the original tenant in the land 
shall be extinguished: Provided that no such declaration shall be made in 
the case of a sub-tenant holding land from a charitable or religious endow- 
ment. Now, what had happened in the Nagpur case was that the sub-tenant 
had filed an application before the Sub-Divisional Officer, Jabalpur, for a 
declaration being made in his favour that’ he was an occupancy tenant of cer- 
tain lands on the ground that the absolute occupancy tenant had been habi- 
tually sub-letting the same. The Sub-Divisional Officer made a declaration ir 
his favour. This decision was confirmed by the Additional Deputy Commis- 
sioner of Jabalpur in an appeal. But in the second appeal that was brought 
before the Board of Revenue by the absolute occupancy tenant it was held 
that the grant of occupancy tenancy status to a sub-tenant was discretionary 
‘under s. 40. In the Explanation to s. 40 it was provided that it was not neces- 
sary to make the presumption in the case of a minor or any other person sub- 
ject to a legal disability or physical infirmity or a woman. After referring to 
this Explanation, the Board of Revenue held that it was not necessary 
to confer the occupancy tenancy status on sub-tenants merely if habitual 
subletting was proved. According to the Board, the discretionary power was 
unfettered. Thereafter, taking into consideration certain extraneous circum- 
stances, viz. that the sub-letting was by a person who was holding a post under 
Government like that of ‘patwari’ who may be expected to be out of the vil- 
lage where the land in question was situate, it was held that the declaration 
in favour of the sub-tenant could not be made. It was against this decision 
of the Board of Revenue that the original applicant sub-tenant filed an appli- 
cation under art. 226 of the Constitution for a writ of certiorari, and it was 
held by the Nagpur High Court that the word ‘may’ used in s. 40 of the 
Tenaney Act was an enabling one which had to be used where the nerson 
clothed with a right establishes his claim to the relief sought by him, and that 
s. 40 did not provide any exception in favour of a person who is holding & 
post under the Government such as a patwari or such other functionarv as 
was the view of the Board of Revenue. This case is certainjy in favour of the 
contention urged by Mrs. Chandke before us, because, as we have already indi- 
eated, the Tenancy Act has been now repealed by the Code and it would appear 
that the provisions of ss. 40 and 41 of that Act have now been incorporated 
in s. 169 of the Code. 

Now, the question is whether in the light of the principles which have beer 
stated above we would be justified in construing s. 150 of the Code as con- 
ferring on the revenue officer a power coupled with a duty to make a declara- 
tion in favour of a Bhumidhari that he has become a Bhumiswami of the land 
comprised in his holding. Several reasons were given by the revenue autho- 
rities in support of their view that the power conferred under s. 150 of the 
Code was a discretionary power. It was stated that the provisions of s. 150 
were contemplated to be subject to the rules to be made under the Code and 
no such rules were framed. Under s. 237 (2)(sæzv), the State Government 
has power to make rules for the manner in which a Bhumidhari shall be declar- 
ed a Bhumiswami in respect of his holding under s. 150. Such rules admitted- 
ly have not been made. But, under s. 239 of the Code, in so far as is material, 
all rules issued under any of the enactments repealed by the Code were to be 
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deemed to have been made under this Code. The section corresponding to 
8. 150 of the Code in the Tenancy Act was s. 36-A and there is no dispute that 
rules were framed under s. 36-A of the Tenancy Act. In our judgment, till 
rules as contemplated under s. 237(2)(zzav) are made, the old rules would 
continue to govern the procedure under s. 150 also. Then it appears to have 
been held by the lower Courts that the word ‘may’ in s. 150 of the Code would 
not have imperative force but would confer a purely discretionary power, 
because in the other sections of the Code the Legislature has used the impera- 
tive word ‘shall’, and in this connection reference was made to s. 193 of the 
Code. Now, s. 193 is one of the sections in Chapter XVI of the Code dealing 
with the consolidation of holdings. Section 187(4) and (ii) defines ‘Consoli- 
dation of holdings’ and ‘Consolidation Officer’. Section 188(1) specifies who 
may apply for consolidation of holdings. It provides that any two or more 
‘tenure-holders in a village, holding together not less than the minimum area 
‘of land prescribed by rules made under s. 204, may apply to the Consolidation 
Officer for the consolidation of their holdings. Section 189 says that an appli- 
cation for consolidation of holdings has to be made in writing and must con- 
tain certain particulars. Under s. 190(1) and (2) the Consolidation Officer 
may submit the application to the Deputy Commissioner with a recommenda- 
tion that the application may be rejected in whole or in part, or that the pro- 
ceedings be quashed, and the Deputy Commissioner, on receipt of the recom- 
mendation, may accept it and pass orders accordingly or may order further 
inquiry. This power has to be used either on receipt of any such application 
or at any stage of the proceedings thereon. Section 191 comes into operation 
when the Consolidation Officer admits the application and then he has to pro- 
ceed to deal with the same in accordance with the procedure laid down by or 
under the Code. Section 192 deals with the subject of preparation of a schema 
for consolidation of holdings. Section 193(1) provides that if the Deputy 
Commissioner succeeds in removing any objection still remaining, or if there 
is no such objection, he shall confirm the scheme of consolidation; and under 
sub-s. (2), if he fails to remove such objections, he shall submit the scheme 
with his recommendations for the decision of the Settlement Commissioner, 
sate subject to any order that may be passed by the Board under s. 46, shall 
e final. f 

Now, the argument seems to be that where the Deputy Commissioner is given 
the power to confirm the scheme of consolidation, the word ‘shall’ has been 
used by the Legislature and, therefore, when the Legislature used the word 
‘may’ in s. 150 of the Code it must be held that what was intended was te 
confer on the revenue officer merely a discretionary power. In our opinion, 
this argument, which found favour with the lower authorities, does not appear 
to be sound. Merely because an imperative word ‘shall’ is used in the other 
sections of the Code and the word ‘may’ is used in s. 150, we do not think that 
the Court is bound to interpret that word as conferring a power without 
being coupled with a duty. As we have already indicated, the question has 
to be decided in accordance with the well-known principles deducible from 
the case law on the subject, and that principle seems to be that enabling words 
like ‘may’ or ‘it shall be lawful’ are always compulsory when- they are 
employed in relation to a power conferred to effectuate a legal right. What 
the Court has to do in such eases is to look to the scheme and object of the 
legislation, to examine the nature of the thing empowered to be done therein, 
the object for which it is to be done, the conditions under which it is to be 
done and the person for whose benefit the power is to be exercised, and in 
interpreting these words extraneous or extra-judicial considerations are not 
to be applied. Now, the object in enacting the Code was to consolidate and 
amend the law relating to land revenue, the powers of Revenue Officers, rights 
and liabilities of holders of land from the State Government, agricultural 
tenures and other matters relating to land and the liabilities incidental there- 
to in ‘Madhya Pradesh. As-we-have already stated, amongst other Acts 
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the Code repealed the Tenancy Act as well as the Land Revenue Act. The 
Tenancy Act conferred certain rights on the tenants just as it imposed certain 
disabilities on them, and the Code, it appears to us, has retained these provi- 
sions. Under s. 36-A of the Tenancy Act, which admittedly corresponds to 

s. 150 of the Code, power was given tó a Revenue Officer to declare occupancy `° 
tenants as malik-makbuzas. Now, a malik-makbuza under the Tenancy Act 
corresponds to a Bhumiswami under the Code, whereas an occupancy tenant 
or rayat or rayat sarkar corresponds to a Bhumidhari under the Code. See- 
tion 36-A of the Tenancy Act provided as follows: 

“36-A. (1) Subject to rules made under section 109, a Revenue Officer, may, ex- 
cept in such areas as the Provincial Government may, by notification, exclude from 
the operation of this section, on an application made by an occupancy tenant and on his 
depositing twelve and half times the rent of the holding for being paid to the landlord 
of whom he holds the holding, declare such tenant to be a malik-makbuza of the land 
comprised in the holding, fix the amount of land revenue payable for such land and 
pay the landlord the amount deposited by the tenant; 

Provided that no such application shall lie in respect of a part of a holding. 

(2) A declaration made under sub-section (1) shall take effect from the commence- 
ment of the agricultural year next following the date of such declaration. 

(3) A declaration made under sub-section (1) of an occupancy tenant as a malik- 

makbuza of the land comprised in his holding shall not affect the rights in trees stand- 
ing in such land on the date on which the declaration takes effect.” 
Now, it will be noticed that under sub-s. (3) of s. 36-A, a declaration made 
under sub-s. (1) did not affect the rights to trees standing on the land on the- 
date on which the declaration took effect. It has to be mentioned that while 
enacting s. 150 of the Code corresponding to s. 36-A of the Tenancy Act, the 
provisions contained in sub-s. (3) of s. 36-A of the Tenancy Act have not been 
incorporated in s. 150 of the Code. The argument, therefore, on behalf of 
the petitioner that this omission indicates the intention of the Legislature to 
confer ownership of the timber trees also on a Bhumidhari when he is declar- 
ed to be a Bhumiswami has, in our judgment, considerable force. 

Section 95 of the Tenancy Act dealt with the tenant’s right to trees in his 
holding, and it would appear from sub-s. (1) that a tenant, other than a sub- 
tenant, under that section, had during the period of his tenancy the same right 
to all trees in his holding as he had in the holding itself, provided that notwith- 
standing any contract to the contrary he was entitled to fell, and take the timber 
of, any babul (Acacia Arabica) tree in his holding or to clear his land of serub 
jungle. There was a further proviso that with the permission of a revenue officer 
and subject to the condition that the landlord shall be entitled to the timber of 
the tree, he shall be entitled to fell any other tree which hindered the cultiva- 
tion of the holding. The section corresponding to s. 95 ofdhe Tenancy Act is 
s. 162 of the Code. It provides under sub-s. (1) that all trees standing in a 
holding held by a person in Bhumiswami rights and all trees other than timher 
trees standing in a holding held by a person in Bhumidhari rights shall belong 
to such person. Under sub-s. (2) of s. 162 of the Code, a Bhumidhari shall 
be entitled to appropriate the produce including leaves of timber trees in his 
holding and to propagate lac on such timber trees, but he shall not be entitled 
to fell or take the timber of any such tree in his holding. There is a proviso 
to this sub-section which states that with the permission of a Revenue Officer 
a Bhumidhari shall be entitled to fell any timber tree which hinders the culti- 
vation of the holding and the timber of such tree shall belong to the State. 
Government. unless on an application made by the Bhumidhari, the Revenue 
Officer allows such timber to be appropriated by the Bhumidhari for 
such purposes and on such terms and conditions as may be preseribed. 
Now, it is contended on behalf of the respondents that under s. 162 of 
the Code, a Bhumiswami is the owner of all trees including timber trees, 
whereas a Bhumidhari under the Code is the owner of all trees, other 
than timber trees, standing on the holding; and the argument is that if a 
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Bhumidhari were to be declared a Bhumiswami on his merely depositing three 
times the revenue for the time being assessed on the holding, then virtually 
a gift is being made of the timber trees standing on his land to him for a very 
inadequate consideration. Therefore, it is argued, the lower Courts were right 
in construing s. 150 as conferring on them merely a discretionary power on 
the ground that otherwise valuable rights vesting in the State are liable to 
be lost in favour of a Bhumidhari who is declared to be a Bhumi- 
swami. As we have already indicated, the argument of convenience, 
hardship or inexpediency cannot be invoked in construing a statute with 
a view to seeing whether the power conferred on a public officer was 
intended to be discretionary or compulsory. It may be that in the pre- 
sent case the petitioner by being declared a Bhumiswami would be entitled on 
payment of Rs. 21, which is three times the land revenue assessed on his hold- 
ing, to become a Bhumiswami and as such the owner of the timber trees worth 
Rs. 900 on the holding. But if the Legislature did not want this result, it would 
have specifically provided for an exception being made as regards the ownership 
of trees, which it does not appear to have done. The argument that if the rules 
contemplated to be framed under s. 287(2) (xzav) of the Code had been framed, 
the necessary safeguard would have been provided for, does not appeal to us 
because it is well settled that rules cannot be framed so as to nullify the provisions 
of the Act. The only conditions which appear to be relevant under s. 150 of the 
Code are that the land must not be situated in any area, which the State 
Government may, by notification exclude from the operation of the section, 
that the application must be made by a Bhumidhari, that he must deposit 
three times the revenue for the time being assessed on his holding and that the 
application must be made in respect of the entire holding and not in respect 
of a part of the holding. There is no dispute that the Land Reforms Depart- 
ment Notification No. 2142-3439-KX VIII, dated October 18, 1955, which was 
issued by the Madhya Pradesh Government and which is referred to in the 
judgment of the Additional Commissioner, Nagpur Division, has not excluded 
the area in which the present lands are situated from the operation of s. 150 
of the Code. It is-not disputed also that the present petitioner is a raiyat 
sarkar and as such would be a Bhumidhari under s. 147(b) of the Code. He 
has made an application in respect of the whole of his holding and he has 
deposited Rs. 21 representing three times the revenue assessed on his holding. 
If that be so, it is really difficult to appreciate how the Revenue Officer can 
refuse to exercise the power vested in him under s. 150 of the Code to declare 
the present petitioner to be a Bhumiswami of the lands comprised in his hold- 
ing. Under s. 150, the declaration that a Bhumidhari is to be a Bhumiswami 
is made with regard to the land comprised in his holding. The word ‘land’ 
has been defined ig s. 2(9) of the Code as meaning a portion of the earth’s 
surface, whether or not under water, and where land is referred to in the 
Code, it shalf be deemed to include all things attached to or permanently fast- 
ened to anything attached to such land. It has to be mentioned that the word 
‘land’ was not defined by the Land Revenue Act, while under the Tenancy 
Act ‘land’ was defined in s. 2(6) as meaning land which is let or occupied for 
agricultural purposes or for purposes subservient thereto, and includes the 
sites of buildings appurtenant to such land. It is obvious, therefore, that the 
definition of ‘land’ under the Code has a wider connotation and when the 
Legislature provided that a Bhumidhari was entitled to be declared a Bhumi- 
swami in respect of the land comprised in his holding, it must have contem- 
plated that the Bhumidhari by being declared a Bhumiswami was also to 
become the owner of the timber trees on his holding, of which he was not the 
owner when he was a Bhumidhari. As already indicated, the provisions of 
sub-s. (3) of s. 36-A of the Tenancy Act were not incorporated in s. 150 of 
the Code, and sub-s. (3) of s. 36-A of the Tenancy Act had specifically provid- 
ed that the declaration contemplated therein would not affect the rights to 
trees standing on such land. That also is an additional reason why, in our 
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view, the Legislature appears to have intended under s. 150 that when a 
Bhumidhari is declared to be a Bhumiswami he should become the owner of 
all the trees including ‘timber trees on the land. As already stated, when it 
is contended that a power conferred by a statute is not merely discretionary 
but it is coupled with a duty to exercise it, it lies upon those who contend that 
an obligation exists to exercise the power to show that there is an obligation 
to exercise it. In our view, this burden has been sufficiently discharged by 
the petitioner and the lower Courts were not right in putting a narrow inter- 
pretation upon s. 150 of the Code as conferring only a discretionary power, on 
grounds which, in our judgment, were extraneous. ` 

The result is that we must hold that respondents Nos. 2 to 4 were wrong 
in their interpretation of s. 150 of the Code and should have exercised their 
power to enforce the legal right which vests in the petitioner under s. 150. A 
writ of certiorari will, therefore, issue quashing the orders of the lower autho- 
rities and the case will be remanded to the Tahsildar of Sironcha or any other 
appropriate officer competent to exercise the power under s. 150, with a direc- 
tion that he will exercise the power conferred upon him under that section’ in. 
the light of this decision. As the question raised in this special civil applica- 
tion was an important question, we direct that there will be no order as to 
costs of this application. 


Order ‘accordingly. 


Before Mr. Justice Miabhoy. 


R. G. SHASTRI v. RAJKOT BOROUGH MUNICIPALITY.* 
Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 90, 58, 61(2), 73, 75, 
76, 3(20)—Whether s. 90 deals with quantum of fee to be prescribed—Rules framed 
under s. 58 whether required to undergo procedure prescribed under s. 61 (2)—Pro- 
cedure prescribed in ss. 75 and 76 when to be undergone—Term “fee” in s. 90 whether 


means “tax”—Essential features of a fee. 


Section 90 of the Bombay Municipal Boroughs Act, 1925, only confers a power of 
levying a fee; it does not deal with the question as to how the quantum of fee is 
to be prescribed. That subject is dealt with by s. 58 of the Act and in order that a 
license fee may be validly levied, the municipality has to act under s. 58. 

Rules framed by the municipality under s. 58 of the Bombay Municipal Boroughs 
Act, 1925, are not required to undergo the ‘procedure prescribed by s. 61(2) of the 
Act. ; 

The procedure prescribed in ss. 75 and 76 of the Bombay Municipal Boroughs Act, 
1925, has to be undergone only if the rule framed by the municipality relates to one 
of the taxes mentioned in s. 73 of the Act. f 

The term “fee” is used in the context of s. 90 of the Bombay Municipal Boroughs 
Act, 1925, in contradistinction to the general word tax contained in s. 73 of the Act. 

There are two essential features of a fee. The first is that the fees are payments 
for some special service rendered or special work done for the benefit of those from 
whom payments are demanded. There is always an element of quid pro quo in a 
fee, which is absent in a tax. It is not necessary that, in every case, there should 
be a complete co-relationship existing between the levy and the services rendered. 
There must be some reasonable co-relationship existing between the levy and the 
expenses incurred for the purposes of rendering the services. The second feature 
of the levy of a fee is that the amount must be collected to, meet the expenses of 
services rendered and must not -be intended for the general revenues of the State. 
The amount levied must not be amalgamated with the general revenue, but, it 
must be set apart for the purpose for which the services were being rendered. 


*Decided, July 29/30, 1959. Second Appeal confirming the decree pared by K.K. Lalani, 
No. 10 of 1959, against the decision of Vasant- Civil Judge, Junior Division, at Rajkot, in 
lal V. Mehta, District Judge, Madhya Sau- Civil Suit No. 667 of 1954. 
rashtra, at Rajkot, in Appeal No. 15 of 1958, 
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Where the authority levying a fee, even after making best efforts, is not in a 
position to find out the exact figure of the expenses that it was incurring, it may 
fix the expenses even arbitrarily. But, there is a clear distinction between arbitrary 
assessment, and blind assessment. If no attempt is made by the levying authority 
to assess the expenses and the fee is fixed, then, it is reasonable to draw an inference 


therefrom that the assessment was a blind one and not even an arbitrary one. When - 


such is the case, the burden lies upon the levying authority to establish that the 
actual amount which it was collecting bore a reasonable co-relationship between 
the expenses incurred and the services rendered. 


Mahant Sri Jagannath Ramanuj Das v. The State of Orissa,’ Ratilal Panachand . 


í Gandhi v..The State of Bombay and Ramsevak Raghunath v. City of Nagpur Cor- 
poration, referred to. 


_ "Tue facts appear in the judgment. 


Rajni Patel, with D. L. Kothari, for appellants Nos. 1 to 26. 
A. N. Vyas and G. 8S. Barot, for appellants Nos. 1, 2, 4 to 6, 9 to 19, 21 to 26. 
. J. M. Thakore, with B. R. Sompura and J. R. Nanavati, for the respondent. 


Massor J. This second appeal arises out of a suit brought by 26 plaintiffs, 
-who are the appellants in this Court, for a declaration that the levy of a license 
fee on lodging and boarding houses by the Municipal Borough of Rajkot was 
illegal. The appellants did not ask for a permanent injunction in the plaint. 
This defect was noticed by them in the lower appellate Court, and they made 
an application in that Court for amendment of the plaint by adding a 
prayer for a permanent injunction. The amendment was granted by the 
learned appellate Judge, and no question is raised about that amend- 
ment in this Court. The trial Court held that the levy was legal 
and dismissed the suit on January 13, 1958. The appellants preferred an 
appeal to the District Court. The learned District Judge, by his judgment, 
dated December 26, 1958, dismissed the appeal. 

- The plaintiffs-appellants, who are owners of lodging and boarding houses, 
earry on business in the limits of Rajkot Borough Municipality They 
formed themselves into an association, and, the present suit was filed by them 
as representing all the owners of lodging and boarding houses who carry on 
their business within the municipal area of Rajkot. It appears that, in 1914, 
the then Municipality of Rajkot had introduced a license fee of Rs. 6 per annum 
to be collected from lodging and boarding houses. That fee was raised in 
1926 to Rs. 20. After Rajkot Borough Municipality was constituted by a 
notification of the Government of Saurashtra, which notification brought into 
existence the municipality with effect from July 1, 1949, the General Board of 
the Municipality decided on November 19, 1951, to publish by-laws, which had 
been drafted by its Rules Committee on March 29, 1951, and invited objections. 
The Municipality purported to frame the by-laws under s. 61, sub-s. (1), 
el. (b), sub-cl. (i) of the Bombay Municipal Boroughs Act (hereafter called the 
Boroughs Act). A publie notice, exh. 10, dated November 22, 1951, was pub- 
lished in the local newspapers. This was done under s. 61, sub-s. (2), of the 
Boroughs Act. The by-laws which the municipality intended to frame con- 
eerned a number of trades and businesses. In the present appeal, I am concerned 
only with the by-laws relating to lodging and boarding houses. These by- 
laws proposed to levy a license fee on such houses. For this purpose, 
lodging and boarding houses were divided into two classes—for houses, 
which contained twenty or less beds, the license fee proposed was Rs. 75 per 
annum, and, for houses, which had over 20 beds, a license fee of Rs. 100 was 
proposed. On December 20, 1951, the appellants’ association filed objections. 
Those objections were over-ruled, and, on February 26, 1952, the General Board 
approved the by-laws as proposed by its Rules Committee. These by-laws 
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required the sanction of the Government under EA (2) of s. 6l of the 
Boroughs Act. Therefore, the municipality sent the by-laws for sanction, on 
April 29, 1952, to the Government of Saurashtra through the Collector of Madhya. 
Saurashtra. Government, by their letter exh. 59, dated September 6, 1952, in- 
formed the municipality that its proposal regarding the license fee aforesaid and! 
one more license fee was likely to be challenged on legal grounds. Therefore,. 
Government suggested that the municipality should adopt a uniform system of . 
fees in respect of these two matters, and should forward the same for sanctiom 
of the Government.’ It appears that, in the meantime, the municipality, -wag 
. superseded, and an Administrator was appointed. The letter of Government was 
considered by the Administrator, who enjoyed all the powers of the Genéral 
Board. The Administrator, on October 5, 1952, took the communication'of the 
Government into consideration and resolved to fix a uniform fee of Rs. 75 for 
all classes of lodging and boarding houses. It is an admitted fact that, after 
this new resolution was passed, amending the quantum of license fee, the pro- 
cedure prescribed by s. 61(2) was not followed by the Administrator. Instead,. 
the Administrator forwarded that resolution, by his endorsement, dated October- 
8, 1952, to the Government and requested them to sanction the amended by-laws. 
Accordingly, on October 15, 1952, Government sanctioned the by-laws as amend- 
ed by the resolution of the Administrator. On October 24, 1952, the Adminis- 
trator decided to put the by-laws into force with effect from January 1, 1953,. 
and passed a resolution to give a notice thereof to the public. Accordingly, a 
public notice was published on November 16, 1952, in the issue of ‘Jai Hind’. 
The appellants’ association, thereupon, filed objections on December 13, 1952. 
It appears from the record that the President of the Association was called for 
interviews by the Administrator on December 22, 1952, and December 31, 1952. 
As a result of these interviews, the Administrator decided to shift the date from. 
which the by-laws were to come into force from January 1, 1953, to April 1, 
1958, and sanction to this change, was accorded to him by Government on Feb- 
ruary 18, 1953. On February 20, 1953, a public notice was given by the muni- 
cipality, ‘intimating to the public ‘that the by-laws would be brought into force 
with effect from April 1, 1953. The appellants gave two notices to the munici- 
pality challenging the levy before filing the present suit. The first notice was 
dated May 14, 1954, and the second notice was dated May 20, 1954. Thereafter, 
they instituted the suit from which this second appeal arises. The appellants. 
challenged the levy of the license fee on several grounds. All these grounds were 
negatived by the two lower Courts. 

In this Court, Mr. Rajani Patel, learned counsel for appellants, has made only 
two submissions. The first submission is that the levy of the license fee was. 
bad, because, after the by-laws were. altered on October 5, 1952, they were not 
published as required by s. 61(2) of the Boroughs Act. Theesecond submission 
is that the license fee was, in reality, a tax, and that the municipality had no- 
power to levy a tax without undergoing the procedure prescribed by Chapter VII 
of the Boroughs Act. Both these. contentions were raised by appellants in the 
two lower Courts, and both of them were negatived. 

Now, the first submission of Mr. Rajani Patel has got to be examined in 
relation to the admitted fact that, though a notice of the proposed by-laws was 
given to the public as required by sub-s. (2) of s. 61, no such notice was given 
to the public of the change which was proposed to be effected as a result of the 
communication of the Government, dated September 6, 1952. The contention of 
Mr. Rajani Patel is that the by-law i is ineffective, unless and until the procedure 
prescribed by sub-s. (2) of s. 61 has been gone through. He submits that when 
Government returned the by-laws without sanctioning the same and proposed’ 
a change in the’ by-laws, the new by-laws, incorporating the change, were fresh 
proposals of the municipality, and, unless and until'an opportunity was given 
to the members of the public to raise objections in respect of this change in the 
by-laws, the procedure prescribed iw sub-s. (2) of s. 61 cannot be said to have- 
been undergone, and a. disobedience of the provisions contained in that sub- 
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section will-have the consequence of nullifying the by-laws. He also argued that 
sub-s. (2) not merely gave an opportunity to the members of the publie to 
raise objections, but cast a duty upon ‘the municipality to take these objections 
into consideration. He further drew my attention to sub-s. (3) of s. 61, which 
easts a further duty upon the municipality of sending a copy of every objection 
or suggestion received from the members of the public to Government. There- 
‘fore, he contended that, inasmuch as the changed by-laws had not been publish- 
ed, the public lost opportunity of raising objections to the proposed change, and 
the Government had been deprived of considering such objections, as might have 
béen raised. „Mr. Patel compared the provisions contained in ss. 61 with the 
provisions contained in s. 76 of the Act. Section 76-deals with the power of 
the Government to sanction rules relating to taxes. That section confers a power 
upon Government not only to sanction rules as proposed by the municipality, 
but confers a power upon the Government to modify the rules and then sanction 
them. He contended that, in respect of the by-laws, no such power had been 
given to Government, and Government had no alternative but to sanction by- 
laws as proposed or to reject the same. It was, therefore, contended that when 
Government did not sanction the first proposal and asked the municipality to 
make a fresh proposal and the municipality made a new proposal, in fact, it 


was making a fresh proposal on the subject, and, unless and until the whole 


procedure prescribed by sub-s. (2) of s. 61, was gone through, the by-law could 
not have the effect of law. Now, the answer which Mr. Thakore gave to this 
line of reasoning was that, in substance, the by-laws which are sanctioned by 
Government were the same by-laws which the municipality had originally pro- 
posed, and the change which had been made by the new proposal was not at 
all prejudicial to any members of the public. It was contended that, whereas, 
in the original proposal, a higher license fee was proposed for houses contain- 
ing more than 20 beds, by the fresh proposal, the license fee proposed was a 
lower one. This argument has appealed to the learned District Judge. I do not 
think I can subscribe to this view. In my opinion, in considering whether a 
by-law has been legally passed or not, this consideration is entirely irrelevant. 
The question for consideration is whether the by-law which was sanctioned was 
the same which had been proposed by the municipality, or whether the by-law 
which was being sanctioned was a new one. If the by-law was a new one, and 
the facts of the case do not leave any doubt that it was a fresh proposal, then, 
the whole procedure prescribed in sub-s. (2) of s. 61 must be gone through. 
The Administrator treated it as such and he did pass a fresh resolution on the 
subject. Moreover, the reasoning accepted by the learned appellate Judge does 
not appeal to me even on facts. It may be that thé owners of lodging and board- 
ing houses who had more than 20 beds-may not have been adversely affected, 
but, the members of the public certainly Jost an opportunity of making a repre- 
sentation to the municipality and to the Government on the proposed change. 
For example, in the present case, the hotel keepers or some other trades people 
had a right to make representation on the proposed change. They might have 
as well made a representation to the municipality and the Government that, 
as the license fee was being reduced in the case of the aforesaid owners, a cor- 
responding reduction should also be made in their cases. It may be that the 
owners of the houses which had less than 20 beds'might have also made a repre- 
sentation that, just as some concession was shown to the owners of the houses 
containing more than 20 beds, a similar concession should also have been shown 
to them. In any case, the publie lost an opportunity of making a representation 
to Government about the validity. or otherwise of the objection on account of 
which a proposal was made by them that a uniform rate of license fee should be 
introduced in the case. Therefore, the argument which has been accepted by the 


learned District Judge does not appeal to me. , 


EN 


However, Mr. Thakore, learned counsel for the municipality, raised a fresh 


point on this subject, which does not appear to have been raised at any stage 
in this litigation. He contended that though the municipality purportéd to levy 
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a license fee by framing a by-law, actually what the municipality was required 
to do in this matter was not to pass a by-law, but it was required to act under 
g. 90 of the Boroughs Act. He stated that the municipality derived power to 
levy a license fee not by virtue of any of the by-laws, but that, that power was 
conferred upon the municipality by s. 90 of the Boroughs Act. - Therefore, his 
contention was that, though the municipality purported to frame by-laws in 
which it incorporated the levy of a license fee, in effect, the municipality was 
acting in respect of levy of license fee, not under s. 61, but under s. 90 of the 
Act, and for this purpose, Mr. Thakore drew my attention to cl. (20) of the 
by-laws in which it was distinctly stated that the license fee was being levied by - 
the municipality under s. 90 read with s. 58 of the Boroughs Act. Therefore, 
it is necessary to examine the provisions of s. 90 of the Boroughs Act. The: rele- 
vant portion of that section states that 

“When any licence is granted under this Act...the authority granting or giving 
such licence or permission may charge a fee for the same.” 
Mr. Thakore contended that, for levying this fee, no sanction of Government 
was necessary at all, and, therefore, when the municipality framed a by-law for 
levying a license fee, in fact, no sanction was necessary under sub-s. (2) of s. 61 
of the Boroughs Act. The reply of Mr. Rajani Patel was that s. 90 only confers 
& power upon the municipality to levy a fee, but it does not confer any power 
upon that body to prescribe the quantum of the fee. He contended that that 
-power was conferred upon the municipality by s. 58, and, unless and until the 
provisions of that section were complied with, the municipality could not levy 
the license fee. The argument of Mr. Rajani Patel appears to be sound. In my 
opinion, the language of s. 90 does not justify the submission that, under that 
section, the authority granting a licence, may charge a fee. If that construction 
. were to be placed upon s. 90, then, it is quite clear that the provision would mean 
that the quantum of fee was fixable not only by the municipality but also by 
any other authority on whom the power of granting licences may be conferred. 
The Legislature could hardly be presumed to confer such a wide power on a 
subordinate authority. In my judgment, s. 90 only confers a power of levying 
a fee; but, it does not deal with the question as to how the quantum of fee is to 
be prescribed. That subject is dealt with by s. 58, and that is why, in cl. 20 of 
the by-law already referred to, a reference has been made to s. 58 of the Boroughs 
Act. Section 58 provides that the municipality shall make rules, not inconsist- 
ent with the Act, on the various subjects mentioned in the various clauses of 
that section. The clause which is relevant is cl. (j). That clause confers power 
upon a municipality to prescribe, by rules, the fees to be charged for licences or 
permissions granted under s. 90 of the Boroughs Act. Therefore, in order that 
a license fee may be validly levied, the municipality has to act under s. 58 of the 
Boroughs Act. A further discussion at the bar showed that this position in law 
is more favourable to the respondent-municipality than to the appellants. This 
is so, because of the provisions contained in the proviso (a) to s. 58. That pro- 
viso states that no rule made under s. 58 shall have any effect unless and until 
it has been approved by Government. In the present case, having regard to the 
fact that the Government has ultimately given sanction to the levy of the licence 
fee on October 15, 1952, it is quite clear that Government has accorded sanction 
to this levy. Before according sanction under the proviso (a) to s. 58, it is 
not necessary that the municipality should undergo the procedure prescribed’ 
by sub-s. (2) of s. 61 of the Act. At least, my attention was not drawn to any 
provision in the Boroughs Act, which required that any rules which may be 
framed by the municipality under s. 58 required to undergo the procedure pre- 
scribed by s. 61(2). Mr. Rajani Patel made a reference to s. 73 of the Act, and 
contended that if the levy was being made by virtue of a rule purporting to be 
framed under s. 58, then, the procedure prescribed by ss. 75 and 76 had to be 
undergone. In my opinion, the submission of Mr. Patel has no force. The pro- 
_cedure prescribed in ss. 75 and 76 has to be undergone only if the rule relates 
to one of the taxes mentioned in s. 78 of the Act, and it is nobody’s contention 
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that the present levy fell within the purview of that section. As already stated 
by me, this levy falls within the purview of s. 90. On this, one further point 
was urged by Mr. Patel, and it was that the Government had not given sanc- 
tion to the levy under s. 58, proviso (a), but, it had granted sanction only under 
s. 61, sub-s. (2). He contended that, unless and until the Government sanction- 
ed the levy, under the proviso (a) aforesaid, that levy was ineffective. I do not 
think I can uphold this contention. It is true that, whilst granting sanction 
to the by-laws as a whole, the Government has made reference only to sub-s. (2) 
of s. 61, and has not made any reference to proviso (a) to s. 58. But, in my 
opinion, that is just a matter of form and ‘not a matter of substance. The ques- 
tion for consideration is whether the levy of the license fee, the quantum of 
which the municipality was entitled to prescribe under s. 58 of the Act, is or 
is not sanctioned by the Government. Having regard to the facts of the case, 
there is no doubt whatsoever that the Government has accorded such a sanction 
and, therefore, though, for different reasons, I agree with the finding of both 
the lower Courts that the first submission made on behalf of appellants has 
no force. 

The second submission of Mr. Rajani Patel was that the levy was in fact, not 
a fee, but, a tax. He contended that what s. 90 of the Act authorised the muni- 
cipality to levy was a fee and not a tax. He contended that if the municipality 
intended to levy any tax, then, the whole procedure prescribed by s. 73 should 
have been gone through, and, as, having regard to the facts of the case, no such 
procedure was gone through, consequently, the levy was bad. Mr. Rajani Patel 
relied upon the ruling reported in Mahant Sri Jagannath Ramanuj Das v. The 
State of Orissa.’ He submitted that this case clearly brought out the distinction 
between a tax and a fee, and, if the tests which are laid down in this ruling, 
are applied to the facts of the present case, then, the levy would be found to 
be a tax and not a fee. Before I consider the tests which were laid down by - 
their Lordships of the Supreme Court, I propose to dispose off a fundamental 
objection which was raised by Mr. Thakore to the application of the principles 
laid down by this Supreme Court ruling. ‘He contended that the distinction 
made by the Supreme Court between a tax and a fee was made only for legis- 
lative purposes, and that that distinction could not be validly applied in con- 
struing a statute in which the legislative competence was not in issue. He con- 
tended that the Supreme Court made the distinction only to determine whether 
the impost, with which it had to deal with in that case, was within the legisla- 
tive competence of the Provincial Legislature. In order to emphasise this point, 
Mr. Thakore relied upon the ruling reported in Ratilal Panachand Gandhi v. 
The State of Bombay,? in which the same point was raised and decided. It 
appears that, in all, the Supreme Court delivered three judgments in three differ- 
ent appeals withit a short space of time, and, the ruling on which Mr. Thakore 
relies is the latest pronouncement of the Supreme Court on the subject. This 
is what their Lordships observed in that ruling (p. 1273): 

“We may, start by saying that although there is no generic difference between a 
tax and a fee and in fact they are only different forms in which the taxing power of 
a State manifests itself, our Constitution has, in fact, made a distinction between a 
tax and a fee for legislative purposes.” i . 

Therefore, Mr. Thakore emphasised that the distinction was made by the Supreme 
Court only for the purpose of deciding whether the fee levied thereunder was 
or was not within the legislative competence of the Provincial Legislature, and 
that the Supreme Court did not recognize or establish any inherent distinction 
between a tax and a fee. However, this argument runs counter to a judgment 
of a division bench of this Court reported in Ramsevak Raghunath v. City of 
Nagpur Corporation.® Mr. Justice Mudholkar, in delivering the judgment of 
the division bench, referred to all the three Supreme Court decisions referred 
‘to above, and relied upon the same. In that case, the question for considera- 
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tion was whether the fee, which the Nagpur Corporation intended to levy from 
the petitioners and which fee was being levied by the Nagpur Municipality 
under a previous legislation, was or was not saved by the Nagpur Corporation 
Act, 1948. The question turned upon whether the levy was in fact a tax or 
a fee. In considering that question, the division bench applied the tests laid 
down in the Supreme Court rulings aforesaid. It is important to notice that 
this case arose in connection with municipal taxation. In view of this divi- 
sion bench ruling, I need not refer to a number of other rulings which were 
eited or intended to be cited by Mr. Patel in support of his proposition that 
this distinction is applicable not only for deciding the legislative competence 
of a Legislature, but also with reference to municipal taxation laws. ' 


Mr. Thakore also relied upon the fact that the word ‘tax’ itself was defined 

in the Boroughs Act, in s. 8(20), The definition is: 
“Tax’ shall mean any toll, rate, cess, fee or other impost leviable under this Act 

and shall include a water rate.” 
Therefore, the contention was that the Boroughs Act did not make any distinc- 
tion between a tax and a fee, and, therefore, the tests laid down by the Supreme 
Court were not applicable to the facts of the present case. It is true that, if 
the Legislature itself has used the two words ‘tax’ and ‘fee’ in the same sense, 
then, the matter will be governed by the statute itself. But, the question for 
consideration is whether, from the definition aforesaid, it necessarily follows 
that the Legislature has not made a distinction between a tax and a fee. From 
the definition, it appears that the word ‘tax’ is the genus of which ‘fee’ is a 
species. Does it follow from this that whatever is species is also the genus? 
Tf we turn to the provision contained in s. 73 of the Boroughs Act, we find 
that the Legislature has used all these terms, tax, toll, rate, ete., in that section. 
A bare reading of that section would show that though the term tax has been 
defined by the Legislature to mean all the aforesaid forms of imposts, the Legis- 
lature has not made those other imposts convertible with the term tax. More- 
over, though the fact must be borne in mind that the Legislature has defined 
the term tax as including fee, whether the term fee is the same thing as a tax 
will depend upon the context in which the term has been used in s. 90 of the 
Boroughs Act. Therefore, the crucial point that has got to be decided in the 
present case is: Has the Legislature used the term ‘fee’ in the sense of the term 
‘tax’ in s. 90 of the Boroughs Act? In my opinion, the answer must be in 
the negative. If the Legislature intended that the power conferred under s: 90 
was the same as the power to levy a tax, then, it is hardly probable that the 
Legislature would have made a separate provision for this purpose in s. 90, 
and should not have included that matter in s. 73. If we read the provisions 
of s. 90 in conjunction with the provisions of s. 78, it is quite clear that the 
Legislature did not mean the same thing by the use of the term ‘tax’ and the 
term ‘fee’. What the Legislature intended to confer upon the municipality 
was to levy a fee and not to impose a tax. Therefore, in my opinion, though 
a definition has been given of the word ‘‘tax’’ in the Boroughs Act, the term 
‘fee’? has been used in the context of s. 90 in contradistinction to the general 
word tax contained in s. 73, and the distinction which has been made by the 
_ Supreme Court between the two terms is relevant for the purpose of deciding 
the present case. ° 


That takes me to the distinction which was made by the Supreme ‘Court in 
the eases, which I have referred to above. It appears that the Supreme Court 
dealt with the same matter in three decisions and all these three decisions are 
reported in 1954 Supreme Court Reports. Out of these three decisions, only 
two were cited before me and I propose to deal with only these two rulings. I 
cannot do better than to quote a passage from one of the judgments of their 
Lordships of the Supreme Court which pointedly and forcefully brings. out the 
distinction between a tax and a fee. This is what their Lordships have stated 
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at p. 1053 in the case reported in Mahant Sri Jagannath Ramanuj Das v. The 
State of Orissa: 

“...A tax is undoubtedly in the nature of a compulsory exaction of money by a 
public authority for public purposes, the payment of which is enforced by law. But 
the essential thing in a tax is that the imposition is made for public purposes to meet 
the general expenses of the State without reference to any special benefit to be con- 
ferred upon the payers of the tax. The taxes collected are all merged in the general 
revenue of the State to be applied for general public purposes. Thus, tax is a common 
burden and the only return which the taxpayer gets is the participation in the common 
benefits of the State. Fees, on the other hand, are payments primarily in the public interest 
but for some special service rendered or some special work done for the benefit of those from 
whom payments are demanded. Thus in fees there is always an element of quid pro quo 
which is absent in a tax. Two elements are thus essential in order that a payment may be 
regarded as a fee. In the first place, it must be levied in consideration of certain 
services which the individuals accepted either willingly or unwillingly. But this by 
itself is not enough to make the imposition a fee, if the payments demanded for render- 
ing of such services are not set apart or specifically appropriated for that purpose but 
are merged in the general revenue of the State to be spent for general public purposes.” 
After laying down these tests, their Lordships proceeded to apply the same 
to the facts of that case and came to the conclusion that the levy was a fee 
and not a tax. Mr. Thakore, however; insisted that the observations made 
by their Lordships in the case reported in Ratilal Panachand Gandhi v. The 
State of Bombay at pages 1073 and 1075 should also be read before deciding 
as to what are the tests which their Lordships intended to apply. He insisted 
on this, because, in his submission, this, being a later case, decided after 
the first two cases were decided, their Lordships, according to him, explained 
the scope and the content of the tests which were laid down in the earlier two 
rulings. However, in my opinion, there is no vital difference between the tests 
laid down in the earlier rulings and those laid down in the ruling on which 
Mr. Thakore relies. But in deference to his insistence, I propose to quote an 
extract from the decision on which he relied so that nothing important may 
be left out on the subject. After explaining the true nature of a tax at page 
1074, their Lordships proceeded to explain the nature of a fee in the following 
words: 

“,.-Fees, on the other hand, are payments primarily in the public interest, but 
for some special service rendered or some special work done for the benefit of those 
from whom the payments are demanded. Thus in fees there is always an element of 
quid pro quo which is absent in a tax. It may not be possible to prove in every case 
that the fees that are collected by the Government approximate to the expenses that 
are incurred by it in rendering any particular kind of services or in performing any 
particular work for the benefit of certain individuals. But in order that the collections 
made by the Government can rank as fees, there must be co-relation between the levy 
imposed and the expenses incurred by the State for the purpose of rendering such 
services. This can be proved by showing that on the face of the legislative provision 
itself, the collections are not merged in the general revenue but are set apart and 
appropriated for rendering these services. Thus two elements are essential in order 
that a payment may be regarded as a fee. In the first place, it must be levied in 
consideration of certain services which the individuals accepted either willingly or 
unwillingly and in the second place, the amount collected must be ear-marked to meet 
the expenses of rendering these services and must not go to the general revenue of the 
State to be spent for general public purposes.” 

Therefore, a perusal of these two decisions of the Supreme Court shows that 
there are two essential features of a fee. The first is that the fees are payments 
for some special service rendered or special work done for the benefit of those 
from whom payments are demanded. In. other words, as their Lordships have 
explained, there is always an element of quid pro quo in a fee, which is absent 
in a tax. Mr. Rajani Patel emphasised the words quid pro quo in the expres- 
sion ‘‘an element of quid pro quo’’ used in the judgments of their Lordships, 
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but Mr. Thakore emphasised the word ‘element’ in the same expression. I 
agree with Mr. Thakore that the effect of the Supreme Court ruling is that it 
is not necessary that, in every case, there should be a complete co-relationship 
existing between the levy and the services rendered. Their Lordships have 
observed at p. 1074 that 

“...It may not be possible to prove in every case that the fees that are collected 

by the Government approximate to the expenses that are incurred by it in rendering 
any particular kind of services or in performing any particular work for the benefit 
of certain individuals.” 
But, at the same time, it is clear that there must be some reasonable co-rela- 
tionship existing between the levy and the expenses incurred for the purposes 
of rendering the services. From the aforesaid rulings, it is quite clear that 
the second feature of the levy is that the amount must be collected to meet the 
expenses of services rendered and must not be intended for the general reve- 
nues of the State. In the first case, their Lordships have emphasised that 
(p. 1054) : 

“...if the payments demanded for rendering of such services are not‘set apart or 
specifically appropriated for that purpose but are merged in the general revenue of 
the State to be spent for general public purposes,” 
then, it is not a fee. In the second case, the language which is used by them 
is still stronger. They have stated that the amount collected must be ear-mark- 
ed to meet the expenses of rendering these services and must not go to the 
general revenue of the State to be spent for general public purposes. There- 
fore, the second test which their Lordships have laid down is that the amount 
levied must not be amalgamated with the general revenue, but, it must be set 
apart for the purpose for which the services were being rendered. 

This being a second appeal, I am not entitled to enter into questions of facts. 
Therefore, before I consider the question as to whether the levy is either a 
fee or a tax, it is necessary for me to examine the judgment of the learned 
appellate J udge with a view to consider as to what are the facts which he has 
found and which are relevant for deciding this case. It is not disputed before 
me that the question as to whether a particular levy is or is not a fee or a 
tax is a question of law and has got to be decided by this Court. That is a 
matter which has got to be inferred from the facts found in the case. But, 
at the same time, it is also quite clear that the question as to whether there is 
or is not a co-relationship existing between the amount of the levy and the 
expenses incurred in connection with the services is a question of fact. The 
contention of Mr. Thakore is that this question has been decided by the learned 
appellate Judge and I am bound to accept his finding on this subject. On the 
other hand, Mr. Patel contended that all the evidence appearing on the subject 
has not been considered by the learned appellate Judge, and, on one or two 
points, the learned appellate Judge has introduced matters on which there 
is no proper evidence in the case. ` I may mention that it was not disputed 
before me that the municipality was rendering some special service to the appel- 
lants for which it was entitled to levy a fee. The by-laws relating to the sub- 
ject were read before me and have been referred to by the learned appellate 
Judge, and these by-laws do not leave any doubt that, in the interests of the 
general public health, certain responsibilities have been cast upon the owners 
of the lodging and boarding houses, and that the municipal staff and its officers 
have to see that these responsibilities are duly discharged by these owners. In 
connection with this, some special services undoubtedly have to be rendered "by 
the municipal staff and its officers. There is no dispute on this subject. But 
the real question that has got to be considered is whether the municipality 
has levied the fee after taking into consideration the expenses which it had 
to ineur in connection with the services, or whether it has blindly adopted 
the figure without any knowledge on the subject. The learned appellate Judge 
has remarked that the total amount which the municipality would recover would 
be a sum of Rs. 2,100 per annum and, on the face of it, it appeared to him 
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that this was intended to augment the general revenues of the municipality, 
having regard to the fact that, prior to the present imposition, the munici- 
pality was recovering only Rs. 900 from the appellants. After making this 
observation, the learned District Judge proceeded to examine the evidence of 
the Chief Officer. He observed that it was common knowledge that the sala- 
ries of the members of the staff had increased on account of the high cost of 
living, and the municipality had to incur additional expenditure since 1926. 
Mr. Patel’s contention was that there was no evidence àn this subject. How- 
ever, Mr. Thakore drew my attention to the annual report of the municipality 
for the year 1951-52 and showed that the expenses on account of the salaries 
of the Health Officer, the Sanitary Inspectors and the Sanitary Mukadams 
had increased from Rs. 35,183-6-0 in 1950-51 to Rs. 46,084-11-0 in 1951-52. 
But, however, having regard to the fact that the original fee was Rs. 20 per 
annum, and it has been increased to Rs. 75 in 1951-52, the figures for compari- 
son should be for the years 1926 and 1951-52, and not the figures for the years 
1950-51 and 1951-52. In addition to this, Mr. Patel appears to be right in 
stating that there are no materials on the record to show as to what was the 
state of affairs prevailing in 1926. It is open for one to argue that the year 
1926 was a pre-slump period and that, in that year, the world was still suffer- 
ing from the aftermath of the first World War. The second reason which the 
learned appellate Judge has given is that, formerly, the owners of the lodging 
and boarding houses were required to pay a sum of Rs. 36 per annum for 
removal of sullage water from their houses. Mr. Rajani Patel contends that 
there was no evidence on the subject. He stated that though there was an 
averment in the plaint that Rs. 36 was being recovered per annum, there is 
nothing on the record to show that this charge was levied only from the owners 
of the lodging and boarding houses and not from other persons who had special 
kundis for collection of sullage water. He referred me to a circular (p. 875) 
in which the rates were fixed by the municipality for removal of the sullage 
water. According to that circular, the maximum which was claimable by the. 
municipality was Rs. 20 for rendering this special service. But, Mr. Patel 
contended that this was not a special service which was being rendered to the 
lodging and boarding houses only, but it was being rendered to all the house- 
owners, and the fee was being collected not only from the owners of the lodg- 
ing and boarding houses, but from all people having such kundis. There is 
nothing on the record to show as to why and under what power the municipality 
was recovering an extra sum of Rs. 16 from the present appellants. Mr. Tha- 
kore very fairly conceded before me that, in so far as the municipality was 
recovering Rs. 20 from the appellants, it could not be said to be a special ser- 
vice; but, he contended that, in any case, Rs. 16 which were being collected 
by the municipality represented a sum for rendering the special services which 
the municipality was giving to the present appellants. However, there is no- 
thing on the record of the case to justify this submission. Having regard to 
the fact that the learned appellate Judge has made use of a material which is 
not borne out by the evidence on the record, in my opinion, Mr. Patel was 
right in inviting this Court to review the evidence over again. The main 
reason which induces me to do this is not only this, but also the fact that, 
though the Supreme Court ruling was cited before the learned appellate Judge 
he does not seem to have, whilst discussing the evidence as a whole, applied 
his mind to the crucial test which was to be applied to the facts of the pre- 
sent, case, and that test was, as I have already mentioned, whether the munici- 
pality had levied a tax for general revenue purposes or whether it had levied 
it for the purpose of meeting the expenses which it had to incur in connection 
with the special services to be rendered to the appellants. The test which their 
Lordships have laid down is to see that prima facie there is a relationship 
existing between the expenses of the services and the amount of the levy. This 
crucial position does not appear to have been present in the mind of the learned 
appellate Judge at the time when he was discussing this subject in para. 9 of 
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his Judgment which contains his reasons for reaching the conclusion in favour 
of the respondent-municipality. For these two reasons, I decided to go through 
the relevant evidence on the subject. Both the sides are agreed that the con- 
clusion is to be reached on an appreciation of the evidence given by the Chief 
Officer. I have been taken through the whole of the evidence of the Chief 
Officer, and the broad points which emerge from his evidence, which are rele- 
vant to this aspect of the case, are that the municipality, at the time when it 
resolved to levy the fee, did not take into account the question as to how much 
expenses are being incurred by the municipality for the appellants. When 
the appellants raised objections, then, also, the question of the expenses which 
the municipality was incurring in connection with the services rendered to 
the appellants was also not considered. The Chief Officer also admitted that 
the income derived from the fees was not being kept separate, but was being 
amalgamated with the general revenues. At an earlier stage of the case, when 
the Chief Officer was asked to give separately the expenditure incurred in con- 
nection with the services rendered’ by the municipality to the appellants, he 
filed exh. 79 in which he stated that it was not possible for the municipality 
to do this. Mr. Patel also contended that the licence fee had been fixed mainly 
after taking into consideration the licence fees that were charged by the other 
municipalities, and, for this purpose, he relied upon the statement of the 
Chief Officer. But, however, it is not quite clear whether the evidence of the 
Chief Officer means that, in fixing the quantum of the figure, the municipality 
was mainly influenced by the licence fees which the other municipalities were 
collecting. Therefore, I propose to leave this factor out of consideration. But, 
reading the evidence of the Chief Officer, it appears to be crystal clear that, 
at the time when the fees were increased, the municipality had at no stage cal- 
culated the amount of expenditure which it was incurring in connection with 
the special services which it was rendering to the appellants. This was not 
done at the time when the resolution was passed, nor at the time when the 
objections were considered. Not only this, but the municipality did not ear- 
mark or keep the income from the fees separately. Their Lordships in the 
judgments referred to above have emphasised this fact. Therefore, in my opi- . 
nion, reading the evidence of the Chief Officer as a whole, there cannot’ be 
any doubt that, at the time when the fee was increased, the municipality did 
not take into consideration the amount of expenses that it was incurring in 
regard to the special services rendered to the appellants. But, Mr. Thakore 
contended, that the mere fact that the municipality had not done this was not 
in itself a circumstance for branding the levy as a fee and not as a tax. He 
contended that if, as a matter of fact, the municipality was recovering only 
such amount as was co-related to the expenses which it was incurring then, 
the levy cannot be scotched. I agree with this proposition. Jn fact, this aspect 
of the case has been taken into consideration by their Lordships of the Supreme 
Court whilst laying down the tests. They have pointed out that, in some 
cases, it may not be possible for the Government to fix the exact amount of 
expenses which it was incurring. As I read the Supreme Court rulings, it 
does not lay down that there should be an exact co-relationship between ex- 
penses and the amount of the levy. It may be that, in some cases, even after 
making best efforts, the levying authority may not be in a position to find out 
the exact figure of the expenses that it was incurring. In such cases, the 
expenses may be fixed even arbitrarily. But, there is a clear distinction be- 
tween arbitrary assessment, and blind assessment. If no attempt is made by 
the levying authority to assess the expenses and the fee is fixed, then, it is 
reasonable to draw an inference therefrom that the assessment was a blind 
one and not even an arbitrary one. When such is the case, then, the burden 
lies upon the levying authority to establish that the actual amount which it 
was collecting bore a reasonable co-relationship between the expenses incurred 
and the services rendered. Now, if the matter is looked from this stand-point, 
in my opinion, there is absolutely no evidence adduced by the municipality 
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to show that there was any such relationship existing between expenses 
incurred and the services rendered. From the account-books, it is not possi- 
ble for me to state as to what expenses the municipality was incurring in 
rendering services to the appellants. The Chief Officer also admitted ‘that 
the collections of all the fees were being put together, and, thus were being 
used for the general administration of the municipality. In my opinion, when 
such is the case, then, the burden lies upon the municipality to prove as afore- 
said and, as already ‘stated by me, the municipality has not led any evidence 
whatsoever to do this. The by-laws have definitely fixed the duties which are 
to be performed by the municipal staff and the officers in connection with the 
‘houses owned by the appellants. In nly opinion, it was not altogether impos- 
sible for the municipality to lead some evidence to prove approximately the 
expenses which it was incurring in connection with the special services which 
it was rendering to the appellants. Under the circumstances, after giving my 
best consideration to all that was stated: by Mr. Thakore in favour of the muni- 
cipality, I have come to the conclusion that there was no reasonable relation- 
ship between the amount of the fee collected and the expenses which the muni- 
cipality was incurring. In coming to this conclusion, I have borne in mind 
the argument of Mr. Thakore that the Supreme Court rulings did not lay down 
that there should be an exact quid pro quo between the levy and the expenses 
incurred on the services, and it is enough if an element of quid pro quo was 
present. Thus, in my opinion, the second test which has been laid down by 
the Supreme Court has not been satisfied and, consequently, the appeal must 
be allowed on that ground. 

P Therefore, I allow the appeal. I set aside the decrees of both the lower 

ourts, 

There are three reliefs which are damed by the appellants. The first relief 
is very wide and having regard to my decision aforesaid, it cannot be granted 
in the form in which it is asked for. The decision which this Court has arrived 
at is that the levy of the licence fee at the rate of Rs. 75 per annum is illegal. 
A declaration will be given only to this effect that the levy of the licence fee 
at the rate of Rs. 75 under the by-laws is illegal on the ground that it is not 
in reality a fee, but is in the nature of a tax. This declaration will not touch 
the levying of the licence fees under other by-laws. In order that there may 
be no misunderstanding on the subject, I may mention that the other by-laws 
except the by-law relating to the levy of the licence-fee in respect of the board- ` 
ing and lodging houses are not being held by me to be invalid. 

A permanent injunction should issue in favour of the appellants restraining 
respondent: municipality from levying the licence fee at the rate of Rs. 75 per 
annum. 

As success is diyided in this Court, I order that each party should bear its 
own costs all throughout. 

Appeal allowed. 
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Before Mr. Justice S. T. Desai and Mr. Justice .Datar. 


THE STATE OF BOMBAY v. LAXMAN SAKHARAM PIMPARKAR.* 
Riparian rights—Riparian owner whether can put up Bandharas or dams in stream for 
irrigating his lands—Limitations on right of putting up Bandharas—Doctrine of lost 
grant—Conditions to be satisfied before asserting any right under such doctrine— 
Indian ‘Easements Act (V of 1882), Sec. 7, Illustration (j)—Bombay Irrigation Act 
(Bom. VII of 1879), Seca 5. 


A riparian owner, in the exercise of his right to use the water of the stream for 
extraordinary purposes such as agriculture, can impound and divert water to irrigate 
his land adjacent to the stream. The right is not an absolute or exclusive right. He 
cannot abstract water ad libitum, for his right is conditioned by the similar right of 
other riparian owners who have co-extensive rights to the water of the stream. It 
is limited but only by rights of persons in similar position having lands abutting 
both sides of the stream. The crucial condition is that the user of the stream by him 
must be a reasonable use and not capricious or such as would inflict sensible injury 
on others similarly situated. This standard of reasonableness applies to the volume 
of water that he can divert, to the purpose for which he can utilise it as also to 
the mode or method that he may adopt for impounding and channelling such water. 
There is no rule exclusive or inclusive which defines the mode or specific methods 
or manner of diverting that water, for that must depend on a variety of factors in- 
cluding for instance geographical and natural features of the lands of the riparian 
owners upstream and downstream, the terrain and the magnitude of the stream. The 
normal and usual mode gr method of diverting water by putting up in the stream 
kachha or pakka Bandharas (dams) is incidental to the riparian right itself, but the 
Bandharas must be such that they permit the flow of the water downstream and 
without diverting the natural course of the stream. The riparian rights of lower 
owners is to have the water of the stream transmitted to them continuously and in 
a manner which does not materially affect their enjoyment of the right. An upper 
riparian owner who puts up a Bandhara must, therefore, take care to see that the 
stream continues to flow without interruption and without any substantial diminu- 
tion in volume. 

Abbasali Hasanali v. Shaikh Munir,’ dissented from. 
Secretary of State v. Sannidhiraju Subbarayudu,’ explained. 

Miner v. Gilmour,’ Lyon v. Fishmongers’ Company,’ Mahadu v. Narayan,’ Waman 
v. Changu; Mahadu v. Jijai,’ Seikh Monoour Hossein v. Kanhya Lal’ and Murli v. 
Hanuman Prasad’ referred to. 

One indispensable condition that must be satisfied before invoking the doctrine 
of lost grant and asserting any right under it is that those claiming the right must 
show that it attached to any estate in lands of which they claim to be owners by 
devolution. The inhabitants of a village cannot eo nominee psefer any such right; 
there must be “admissible grantees”. Two other conditions equally important which 
must be satisfied are that the right must be capable of being made the subject of a 
grant and there must be a person capable of making such a grant. 

Sri Monohar Das Mohanta v. Charu Chandra Pal” and Raja Braja Sundara Deb v. 
Moni Behara," referred to. 


THe facts appear in the judgment. 


V. H. Gumaste, Assistant Government Pleader, for the State. 
H. R. Gokhale, for the respondents. 
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decree by P. D. Sawarkar, Civil Judge, 7 (1927) 30 Bom. L.R. 448. 
Senior Division, Nasik, in Regular Civil Suit 8 (1865) 83 W.R. 218. 

No. 553 of 1948. 9 [1936] A.I.R. All. 520. 
1 (1953) 55 Bom. L.R. 344. 10 [1955] 1 8.0.R. 1168, 
2 (1931) 34 Bom. L.R. 500, P.O. 11 [1951] 8.C.R. 431. 
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S. T. Desar J. This second appeal by the State of Bombay raises some inte- 
resting questions of considerable importance affecting the right of riparian 
owners, under the general law, to the extra-ordinary use of water of a natural 
stream flowing past their lands by putting up Bandharas for the purpose of 
irrigating their lands. The suit out of which this appeal arises was brought 
by seven agriculturists of the village Jopul in Chandwad Taluka in the dis- 
trict of Nasik in a representative capacity on behalf of themselves and others 
claiming as riparian owners the right to put up three kachha dams (Bandharas) 
at specified points in the river Shelu and receive water therefrom for the pur- 
pose of irrigating their lands abutting on the river. It appears that in 1947 
some villagers of Devargaon, who were lower riparian owners complained to 
the Government about the diminution of flow of water to them in 
consequence of the Bandharas constructed up-stream by the villagers of 
Jopul and orders were issued by the Mamlatdar, Chandwad, calling upon 
the inhabitants of Jopul to demolish the kachha Bandharas put up by them. 
It was also directed in those orders that the villagers of Jopul should not take 
any water from the river, and if they did so, action would be taken against 
them. The villagers, however, erected kachha Bandharas and water charges 
at penal rates were recovered from them by the Government. Apprehending 
that the same situation would arise the next year, the plaintiffs brought the 
suit claiming a declaration that they had a right to erect the three kachha 
Bandharas in the river Shelu and for consequential relief by way of injunc- 
tion restraining the defendant, the State of Bombay, from obstructing them in 
the exercise of their rights. The defendants denied the rights claimed by the 
plaintiffs. They also relied on the paramount right of the State to control and 
regulate the water of the river and further alleged that the rights of the vil- 
lagers, if any, had been extinguished by virtue of a Notification issued on 
February 17, 1913, under s. 5 of the Bombay Irrigation Act. 

The crucial questions are (1) whether the plaintiffs, the villagers of Jopul, 
the foundation of whose rights is that they have lands on the margin of a 
flowing stream are entitled in exercise of and for the proper enjoyment of 
that right to put up the three temporary dams (Bandharas) and lead the 
water collected at the dams to their lands by means of channels or what are 
called ‘‘Pats’’, and (2) if they have that right, whether the State of Bombay 
has the paramount right to control and regulate the water of the river Shelu 
so as to refuse it altogether to the plaintiffs for the purpose of irrigation. 

It may be observed that there are a number of such Bandharas both up 
and down stream and on the pleadings of the parties, the dispute in suit was 
not as to the manner of enjoyment of this right i.e. about the volume of water 
the plaintiffs could impound for their agricultural purposes but turned solely 
on the factum of teir right to put up those Bandharas, which, according to 
the State, the plaintiffs had no right whatever to construct. We make this 
observation here because an argument on that line was sought to be advanced 
by the learned Assistant Government Pleader, although there ‘was no pleading 
nor any issue relating to the quantity of water diverted by the plaintiffs and 
its effect on the equal right to the flow of the water of lower riparian owners. 
Of course, on the basis of the natural right of riparian owners, the plaintiffs 
could not possibly set up a claim to divert waters of the Shelu ad libitum. We 
shall advert to this aspect of the matter when we examine that argument. 

The facts which are not disputable in this second appeal and the findings 
of the lower appellate Court require to be set out in some detail in order to 
appreciate the contentions pressed before us. It is also necessary for that 
purpose to have a clear idea of the nature of the temporary dams (Kachha 
Bandharas), the plaintiffs’ right to put up which has been strongly questioned 
by the learned Assistant Government Pleader. 

The river Shelu so called in the reverent sense in which every fairly copious 
flow of water is exalted in our country, is one of three streams which lose their 
identity in the Vainath Nullah but it will be convenient to describe it as a river 
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(Nadi). It rises in the Chandwad hills some ten miles away to the north of 
the village Jopul. It takes its name from a village a few miles away from the 
hills where some four or five streamlets join and flow as one column of water 
by the side of the village Jopul. Flowing further south that column of ‘water 
or Nullah crosses the Bombay Agra Road and is joined by another rivulet 
known as Narayan Nadi which arises from the same hills but at some distance 
in the west. This combined flow reaches Sogarsane and goes further South 
to Vanasgaon where it is joined by another rivulet known as Vadali Nadi. 
From Vanasgaon, the Shelu loses its identity and is called the Vainatha Nullah. 
It will be seen that the three rivers called ‘‘the Shelu Nadi’’, ‘‘the Narayan 
Nadi’’ and Vadali Nadi, which are really Nullahs lose their identity in the 
Vainath Nullah. This Vainath Nullah after flowing some distance meets the 
river Kadwa near Niphad. This Kadwa is a tributory of the Godavari and 
meets the latter at Nandur-Madhmeshwar. For the present, this description 
is sufficient to give an idea of the Shelu. It will be necessary for us to refer 
to the Godavari and its tributories when we examine later on the contention 
of the defendant that the rights of the plaintiffs, if any, to put up any Kachha 
Bandharas were extinguished by a Notification issued by the State of Bombay 
in 1913 under s. 5 of the Bombay Irrigation Act. 

There are a number of temporary and permanent dams (Kachha and Pucca 
Bandharas) in the river Shelu. From the foot of the hills right upto Vanas- 
gaon, the terrain is rocky and only the lands near the banks of the three nullahs 
are rendered cultivable by irrigating them with the help of Bandharas which 
dot the whole banks of these nullahs known as Shelu Nadi, Vadali Nadi and 
Narayan Nadi. It is the case of the plaintiffs that their agricultural lands are 
of poor fertility and that only the lands abutting the river can give the. vil- 
lagers some appreciable produce. One of the villagers, as the learned Judge 
below has quoted in his judgment, stated in his evidence ‘‘If we are not allow- 
ed to take water from the Bandharas, we shall starve’’. Of course, we are not 
concerned in this appeal with the consequences of the three Kachha Bandharas 
of the plaintiffs being removed, since if the State of Bombay is entitled as 
a matter of law to have them removed, then effect must be given to that right 
of the State. We may observe, however, that it seems rather incongruous that 
only these three Bandharas out of the numerous Bandharas which dot the 
lands of the three nullahs from the foot of the hill to the village of Vanasgaon 
should have been chosen for the purpose of their removal. But, as we have 
already said, we are concerned with the legal rights of the parties. Some of’ 
the Bandharas on these nullahs are kachha and some are pucea. Kachha 
Bandharas are required to be erected every year after monsoon because they 
are destroyed by the rush of water in the rainy season. 

The three kachha Bandharas, the subject-matter of the controversy are men- 
tioned in the Patasthal Books of 1881 in the revenue records as bearing num- 
bers I, II and III and the villagers call them the Sal Bandhara, Dol Bandhara 
and Gavathan Bandhara. These three Bandharas irrigate the lands in respect 
of which the plaintiffs claim their riparian right. Formerly, all these lands 
constituted three units lying along the river bank on either side. These lands 
are described as Thalas and also as Patasthals because they are served by the 
Pat water, from the river. Patasthal lands have a significant and special mean- 
ing in the revenue records of the State. In Gordon’s Bombay Survey and 
Settlement Manual, Volume I, it is stated at page 91: 

“By Patasthal Bagayat is meant land irrigated by damming streams with dams ‘called 
‘Bandharas’ and leading the water collected above the dam to the area to be irrigated 
by means of channels or Pats. These Bandharas may be either permanent (pacca) or 
temporary (kacchha), but are usually of the latter description, being constructed annual- 
ly of earth and stones at small cost. Frequently a stream is dammed at many spots the 
overflow from the principal dam being impounded by the next lower dam, the supply 
of which is often supplemented by springs in the bed of the stream between the two 
dams. Patasthal irrigation is essentially by flow, but water-lifts called ‘sups’ or ‘sup- 
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das’ were used to lift the water to the Pat from the reservoir when the impounded 
water above the dam falls below the level of the channel or Pat.” | 

The learned Judge in the lower appellate Court has recorded the finding that 
these particular Thalas which are now sub-divided into many survey numbers 
have been irrigated with the water of the river dammed at three specified 
points. It is true that all the villagers of Jopul did not at the time of the 
suit have their lands abutting the river Shelu. But there is evidence that the 
survey numbers which constitute those lands originally formed part of three 
holdings and they were irrigated with the water of the river dammed by the 
three Bandharas. An argument was urged before us by the learned Assistant 
Government Pleader that all the villagers of Jopul were not entitled to assert 
` their right in the suit as riparian owners because they (all of them) did not 
hold lands touching the river Shelu. The learned Judge below has. taken the 
view that since the lands of the villagers of Jopul seem to have originally form- 
ed part of three units or holdings which were irrigated with the water of the 
river Shela dammed by the three Bandharas, the plaintiffs can be regarded as 
riparian owners. We are inclined to take the view that it is competent to the 
plaintiffs in their representative capacity to maintain the suit in the present 
form. But, even if the right to the flow of this natural water vested in some 
of those persons, it would not really affect the points in dispute. We shall be 
reverting to this aspect of the case when we deal with the argument of the 
plaintiffs-respondents founded on lost grant. The learned Judge in the lower 
appellate Court has also found that the three Bandharas appear to have been 
put up at specified points in the river Shelu since prior to the year 1850. He 
has observed: 

“Tt is not as if these Bandharas came into existence only in about 1873 or the like. 
They must have been very much older...Note-books issued to the agriculturists of 
Jopul showing receipts of assessment have been produced in this case and they show 
that water ‘rate for Bagayat crop had been levied at least since 1850.” 

The learned Judge.has also observed in his judgment: 

“In view of the indisputable evidence supplied by the Government records them- 
selves, it must be held as established that the water of the river is used by the villagers 
of Jopul, whenever it is there in the river, by putting three Bandharas at three specified 
places for nearly a hundred years before suit so far as we can get proof of it from the 
records. It.may well be that the Bandharas might have been erected for many pre- 
vious generations but we have no records.” 

In establishment of their right, the plaintiffs broadly asserted that they 
had proprietory rights to the water of the river. Then they rather vaguely 
contended that there was ‘‘dedication’’ of the right in their favour. They 
also claimed a ae ters right to put up the Bandharas and further a right 
by prescription. these contentions were negatived by the lower appellate 
court. The plaintiffs also contended that ancient and uninterrupted user having 
been proved, there arose in their favour the presumption of a lost grant. This 
contetition has been upheld by the learned Judge in the Court below. The 
learned Judge took the view that 

“the right claimed by the plaintiffs is capable of being originated in a grant and 
since that grant is made for the particular lands, it is a grant attached and capable of 
descending with the estate. Therefore, in a sense it is possible to hold that the doctrine 
of lost grant in this case is capable of giving a basis to the plaintiffs’ suit.” 

The learned Judge also reached the conclusion that the plaintiffs were justified 
jn claiming the right to take water from the river as a natural right available 
to them as riparian owners to make ordinary and extra-ordinary.use of the 
water flowing in a stream by the side of these lands. He held that the plain- 
tiffs had established that natural right and were entitled to put up kachha 
Bandharas for the purpose of irrigating their lands. The contention of the 
State that in any event the right was extinguished in consequence of the. Noti- 
fication dated February 17, 1918, under s. 5 of the Bombay Irrigation Act was 
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repelled by the learned Judge. The State of Bombay has now come to this 
Court in this second appeal. 

The first contention on behalf of the appellants pressed before us is that 
the natural right of the plaintiffs as riparian owners could not include the right 
to construct any kachha Bandharas. Relying on s. 37 of the Land Revenue 
Code, 1879, the learned Assistant Government Pleader has argued that the 
plaintiffs had no interest in the bed of the river and even if they had the 
right to use water of the river for extraordinary purpose of irrigating their 
lands abutting on it, they had no right whatever to construct any dams kachha 
or pucca in the bed of the river. The argument was stressed in the form of 
an interrogation: ‘‘How could they put up a structure on our property t’ It 
was said that at the highest they could divert a reasonable quantity of water 
by improvising channels on their own land or by some contrivance like a pump 
fixed on their land. In support of this contention, it was urged that there 
was high authority of the Privy Council to support the proposition that a 
riaparian owner whose land abuts on a flowing stream is not entitled to put up 
any Bandharas across the path of the stream and collect water by that artificial 
means. Reliance was placed in support of this proposition on a decision of 
Mr. Justice Vyas sitting alone dn the appellate side of this Court in Abbasali 
Hasanali v. Shaikh Munir.’ The argument proceeded that the learned Judge 
has laid down this proposition on a reading of the following observations of 
Lord Dunedin in Secretary of State v. Sannidhiraju Subbarayudu? (p. 505): 

“A riparian owner is a person who owns land abutting on a stream and who as 
such has a certain right to take water from the stream. In ordinary cases the fact that 
his land abuts on the stream makes him the proprietor of the bed of the stream usque 
ad medium filum. But he may not be. He may be ousted by an actual grant to the 
person on the other side, or he may be and often is ousted by the Crown when the 
stream is tidal and navigable, because where the stream is tidal and navigable the 
solum of the bed belongs to the Crown. Yet in neither of these cases are his rights 
as a riparian owner to take water affected. He would have no right in the two cases 
put to erect an opus manufactum in the bed of the stream even if from the point of 
view of navigation or diversion of the direction of the flow it was unobjectionable, for 
the land is not his, but his right to take water remains.” 

The greatest stress was laid by the learned Assistant Government Pleader 
on these observations of their Lordships of the Privy Council and it has been 
urged that the law has already been decided against the contention of the 
plaintiffs and they were, therefore, not entitled to erect any kachha Bandharas 
on the river Shelu and that Mr. Justice Vyas has correctly laid down the law 
as stated above. We are unable to adopt. that view. With great respect to 
the learned Judge, it seems to us that the observations of Lord Dunedin do 
not permit of being read in the manner suggested. They ‘ire made in quite a 
different context, as we shall immediately point ont. It was while considering 
the position of a riparian owher with lands adjacent to a river which was ‘‘both 
tidal and navigable’’ that those observations fell from their Lordships. Al] 
that has been said in the passage quoted above and referred to by Mr. ‘Justice 
Vyas is that in two cases a riparian owner would have no right to erect an 
opus manufactum and in terms express and explicit their Lordships have defin- 
ed those two cases nohe of which can possibly be said to apply to the case 
before us in which there has been no grant of that nature and there is a water 
course which is not a tidal and navigable river. Moreover, it appears that 
the attention of the learned Judge does not appear to have been drawn to 
the following observations of the Privy Council in a case from Canada, ‘Miner 
v. Gilmour? (p. 156): 

“By the general law applicable to running streams, every riparian proprietor has a 
right to what may be called the ordinary use of the water flowing past his land; for 
instance, to the reasonable use of the water for his domestic purposes and for his cattle, 
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and this without regard to the effect which such use may have, in case of a deficiency, 
upon proprietors lower down the stream. But, further, he has a right to the use of it 
for any purpose, or what may be deemed the extraordinary use of it, provided that he 
does not thereby interfere with the rights of other proprietors, either above or below 
him. Subject to this condition, he may dam up the stream for the purpose of a mill, or 
divert the water for the purpose of irrigation. But he has no right to interrupt the 
regular flow of the stream, if he thereby interferes with the lawful use of the water 
by other proprietors, and inflicts upon them a sensible injury.” 

It was, however, urged that the basis of the right of riparian owners to dam 
up the stream recognised under English law is that there is a presumption 
under that law with regard to the ownership of the bed of non-tidal rivers viz. 
that the riparian owners own half the bed of the river on their side of the 
stream. An examination of the cases on the subject makes it abundantly clear 
that the right of a riparian owner to abstract water of a running stream adja- 
cent to his lands for ordinary and extraordinary purposes does not depend on 
the ownership of the soil of the stream. 

“With respect to the ownership of the bed of the river,” said Lord Selborne in 
Lyon v. Fishmongers’ Company, (p. 683): “this cannot be the natural foundation of 
riparian rights properly so called, because the word ‘riparian’ is relative to the bank. 
and not to the bed of the stream; and the connection, when it exists, of property on 
the bank with property in the bed of the stream depends, not upon nature, but on grant 
or presumption of law... The title to the soil constituting the bed of a river does 
not carry with it any exclusive right of property in the running water of the stream. 
which can only be appropriated by severance, and which may be lawfully so appro- 
priated by every one having a right of access to it. It is, of course, necessary for the 
existence of a riparian right that the land should be in contact with the flow of the 
stream; but lateral contact is as good, jure naturae, as vertical;...” 


We do not think it is possible to make any fine-drawn distinction such as we 
are asked to do by Mr. Gumaste. It will suffice to note that one of the two 
conditions deduced by Lord Dunedin in the case reported in Secretary of Statc 
v. Sannidhiraju Subbarayudu clearly relates to the case of a riparian owner 
on a non-tidal stream who is proprietor of the bed of the stream usque ad 
medium filum and has made a grant of it to the person on the other side of 
the stream. Of course, a riparian owner, whether proprietor of the, half of 
the soil of the stream on his side of it or not, cannot claim any right in dero- 
gation of his grant. The passage from the Privy Council decision in Miner v. 
Gilmour already quoted by us has been accepted as an accurate statement of 
the law in decisions of Courts both in England and in India. Our attention 
has also been drawn by learned counsel to some other decisions of Courts in 
India. Before we turn to those cases, we may permit ourselves to make some 
brief observations on the subject and on some of the incidents of the use of 
water for purposes which are described as extraordinary but permissible. The 
limit of this right probably is incapable of any accurate definition. 


Every owner of land adjacent to water running in a defined natural course— 
whether higher riparian owner or lower riparian owner—has a right arising 
` jure nature to the accustomed flow of water both as to quantity and quality. 
His right to the ordinary or primary use of water flowing past his land extends 
to domestic purposes including purposes of his cattle. This he can exercise 
without regard to diminution of supply to lower owners. His right to extra- 
ordimary or secondary user can, however, be exercised only within limits. We 
may incidentally mention that this natural right of a riparian owner is recog- 
nized in Illustration ‘J’ to s. 7 of our Easements Act. This right may be 
exercised by diverting the water for other purposes such as agriculture but sub 
ject to the crucial condition that his user is reasonable. Reasonable use must 
always be a matter of degree and the true rule of the matter would seem to be 
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that his user must not deprive lower owners of their accustomed flow. of water 
by interrupting the natural course and regular flow of the stream. 

It is not our purpose to define what is reasonable user or what may or may 
not amount to inflicting of ‘‘a sensible injury’’ to the other riparian owners. 
It would primarily be a question of fact. Nor do we think that it would be of 
service to examine and analyse the leading cases on the subject. Various prin- 
ciples could be collected from them, but we do not think that a general formula 
applicable to all circumstances could be evolved on this question of putting up 
Bandharas. The following propositions seem to us to accord with those prin- 
ciples: 

(1) A riparian owner, in the exercise of his right to use the water of the 
stream for extraordinary purposes such as agriculture, can impound and di- 
vert water to irrigate his land adjacent to the stream. 

(2) The right is not an absolute or exclusive right. He cannot abstract 
water ad libttum, for his right is conditioned by the similar right of other ripa- 
Tian owners who have co-extensive rights to the water of the stream. It is 
limited but only by rights of persons in similar position having lands abutting 
both sides of the stream. The crucial condition is that the user of the stream 
by him must be a reasonable use and not capricious or such as would inflict 
sensible injury on others similarly situated. 

(3) This standard of reasonableness applies to the volume of water that he 
ean divert, to the purpose for which he can utilise it as also to the mode or 
method that he may adopt for impounding and channelling such water. 

(4) There is no rule exclusive or inclusive which defines the mode or specific 
methods or manner of diverting that water for that must depend on a variety 
of factors including, for instance, geographical and natural features of the 
lands of the riparian owners upstream and downstream, the terrain and the 
magnitude of the stream. 

(5) A normal and usual mode or method of diverting water adopted in 
many parts of the country and more so in rocky or hilly terrains is that of 
putting up in the stream kachha or pakka bandharas (dams). In case of such 
terrains and principally in higher reaches of a small river or rivulet this is 
the most practicable and economical method and it is too late in the day now 
to throw doubt on the reasonableness of this ancient system. It is incidental 
to the right itself. But the bandharas must be such that they permit the flow 
of the water downstream and without diverting the natural course of the 
stream. 

(6) The riparian rights of lower owners is to have the water of the stream 
transmitted to them continuously and in å manner which does not materially 
affect their enjoyment of the right. An tipper riparian owner who puts up 
a bandhara must, therefore, take care to see that the stream continues to flow 
without interruption and without any substantial diminution in volume. 

Applying these propositions to the facts of the case before us, the conclusion 
seems inescapable to us that the State cannot challenge the right of the plain- 
tiffs as riparian owners to put up the three kachha bandharas, the subject- 
matter of the snit. We are unable to agree with the view taken by Mr. Justice 
Vyas in Abbasali v. Sheikh Munir. An attempt was made on behalf of the 
appellants to show that water was extracted by the plaintiffs in such a manner 
that it violated the similar right of the lower riparian owners. That, how- 
ever, is not a question that can arise on the pleadings of this suit and there 
is no issue or this aspect of the matter. Our attention has been drawn to some 
cases where this right to put up bandharas was accepted by the parties and 
the Court, but it is true that in none of those cases the Government as owners 
of the soil of the stream had questioned the very factum and existence of the 
right. Such was the position in three decision of this Court: Mahadu v. Nara- 
yan Waman v. Changu® and Mahadu v. Jijat’. In all these cases, the dis- 
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putes were between upper and lower riparian owners and the State not being 
a party, there was no challenge to the very existence of the right to put up 
such Bandharas. The position in two other decisions, Sheikh Monoour Hossein 
v. Kanhya Lal® and Murli v. Hanuman Prasad? to which our attention was 
drawn, was also similar. These decisions, however, do show that putting up 
Bandharas is an ancient method adopted by agriculturists for extracting water 
for irrigating their lands adjacent to a natural stream. For reasons already 

iscussed, we are of the view that the learned Judge below was right in the 
conclusion reached by him that the plaintiffs had established their right to 
take water by erecting kachha dams in the river Shelu. 

Then, there is another aspect of the whole matter and another ground viz. 
doctrine of lost grant on which the conclusion we have reached may well rest. 
The learned Judge in the lower appellate Court, as we have already mentioned, 
has found that these Bandharas were being put up at specified points in the 
river Shelu at least since prior to the year 1850. He has also pointed out that 
there is evidence of villagers who have deposed to the fact that the Bandharas 
are ancient and beyond living memory. It is established, therefore, in this case 
that so far as the antiquity of the exercise of this right is concerned, the 
plaintiffs have successfully established the same. Taking into consideration 
these facts and other evidence on the record the learned Judge below reached 
the conclusion that the plaintiffs could base the right claimed by them on the 
doctrine of lost grant. It has been argued before us by the learned Assistant 
Government Pleader that the plaintiffs in the suit have claimed the right to 
put up the Bandharas as villagers of Jopul and there cannot be any such legal 
right in favour of a fluctuating body like inhabitants of a village. 

The doctrine of lost grant, as has so often been pointed out, originated as a 
technical device to enable title to be made by prescription despite the impossi- 
bility of proving immemorial user. One indispensable condition that must be 
satisfied before invoking this doctrine and asserting any right under it is that 
those claiming the right must show that it attached to any estate in lands of 
which they claim to be owners by devolution. The inhabitants of a village 
cannot eo nomine prefer any such right. As it is sometimes said there must 
be ‘‘admissible grantees’’. Two other conditions equally important which must 
be satisfied in order to sustain a right of the nature before us on the doctrine 
of lost grant are that the right must be capable of being made the subject of 
& grant and there must be a person capable of making such a grant. The doc- 
trine itself and the firmly settled principles underlying it were reaffirmed by 
the Supreme Court in Sri Monohar Das Mohanta v. Charu Chandra Palio and’ 
Raja Braja Sundar Deb v. Moni Behara.11 Now we have in the case before 
us the established fact that even prior to 1850 the three Bandharas, Sal Ban- 
dhara, Dol Bandhara and Gavathan Bandhara served three units or Thals and 
now serve the lands owned by the villagers of Jopul not as any indefinite body 
of persons but as owners of specified parcels of land which were formerly part 
of those three units owned by their remoter predecessors in title. It is in- 
disputable and it has not been disputed before us that there can in law be a 
grant of a right in favour of the riparian owner of any lands to enjoy for the 
extraordinary purpose of irrigating his lands the waters of a natural stream 
by erecting Bandharas. The grant may not only be of the right to divert the 
water for that purpose but also of the bed of the stream. Therefore, we have 
here a right claimed which is capable of being the subject of a grant and there 
are ascertainable grantees. It is easy to see that the grantor could be the 
Government or Sovereign. It has, however, been argued by the learned Assist- 
ant Government Pleader that there could not have been any grant in the pre: 
sent case by the Government and reliance has been placed in support of that 
contention on the following passage in Coulson on Waters, 5th edn., p. 115: 

“From these authorities, it seems, that the Roman Law considered running water, 
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not as e bonum vacans, in which any one might acquire a property, but as public or 
common, in this sense only, that all might drink of it, or apply it to the necessary pur- 
pose of supporting life; and that no one had any property in the water itself, except 
in that particular portion which he might have abstracted from the stream, and of which 
the bas the possession; and during the time of such possession only.” 

Then it is said that prior to 1879 when the Bombay Land Revenue Code was 
enacted, the beds of rivers or streams or nullahs did not vest in the Govern- 
ment, Founded on this premises the argument is that Government could not 
have been a grantor of any grant in favour of the owners of the three units 
in respect of a right to divert the waters of the Shelu by putting up any Ban- 
dharas on the same. We are unable to accede to this argument. We do not 
gee how it follows from any of the provisions of the Land Revenue Code that 
prior to 1879, Government or the Sovereign could not have made any grant 
relating to the right claimed by the plaintiff. What we have to see here is 
whether the subject-matter is capable of a grant and whether there could be 
a grantor and there are ascertainable grantees. In our judgment all the con- 
ditions requisite for invoking the doctrine of lost grant are satisfied. 


These considerations are sufficient to lead us to the conclusion that the plain- 
tiffs have established their right to put up kachha bandharas by reason’ of 
immemorial user under a grant which is lost. 


It was next urged on behalf of the appellants that even if the plaintiffs had 
in the past this right to put up kachha bandharas on the river Shelu, that 
right was extinguished by the Government Notification dated February 17, 
1913, made under s. 5 of the Bombay Irrigation Act. The notification describ- 
ed as a proclamation was as follows: 

“Whereas it appears expedient to the Governor in Council that the water of the 

Godavari river and its tributaries so far as they lie within the boundaries of British 
territory, above the weir of Nandur Madhameshwar should be applied and used by 
Government for the purpose of the Right and Left Bank Godawari canals, the Gover- 
nor in Council is pleased in exercise of the powers conferred by section 5 of the 
Bombay Irrigation Act, 1879, to declare that the said water will, after the first day of 
June 1913, be so applied and used.” 
It has been strenuously urged that the effect of this notification which was made 
jn accordance with the provisions of s. 5 of the Bombay Irrigation Act was 
that the waters of the river Shelu could be applied and used only for the pur- 
pose of canals. We agree that it is competent to the State Government under 
3. 5 of that Act to notify that specified waters shall be applied for the purpose 
of canals. At the same time, it seems equally clear that this must be done in 
language of sufficient clarity and not in a manner.which would leave ample 
scope for doubt as to the identity of the running waters to which the provi- 
sions are being made applicable. The learned Assistant Government Pleader 
has taken us through a number of sections of the Irrigation Act, but it: is. not 
necessary to examine the scheme of the entire enactment. It will suffice to 
refer to some only of the provisions of that Act which have bearing on the 
question before us. The preamble to the Act suggests that the enactment was 
for the purpose of construction, maintenance and regulation of canals and 
for the supply of water from such canal and for levy of water so supplied. 
The definition of ‘canal’ is very wide, but we are really not concerned with 
the application of that definition to any provision of the Act. Section 5, 
which is the section with which we are primarily concerned, is as under: . 

“Wherever it appears expedient to the State Government that the water of any 
river or stream flowing in a natural channel, or of any lake or any other natural 
collection of still water, should be applied or used by the State Government for the 
purpose of any existing or projected canal, the State Government may, by notification 
in the official gazette declare that the said water will be so applied or used after a day 
to be named in the said notification, not being earlier than three months from the 
date thereof.” 


1959.] ‘STATE OF BOMBAY V. LAXMAN (4.0.5.)—S. T. Desai J. 115 


The ‘notification which was in pursuance of the powers conferred on the 
State Government under that section and is in the form of a proclamation has 
‘already been set out by us. The section, it is clear, empowers the State Gov- 
ernment to declare that the water of any river or any stream flowing in a 
natural channel is to be applied or used for the purpose of any existing or 
projected canal. Any natural flow of water running in a channel may be 
declared as required for the purpose of a canal. Whether a particular river 
is a tributory of another river or whether a particular nullah which ends in 
another nullah or a river or a tributary has been declared for the purpose of 
the Act under s. 5 must necessarily be a question of construction of the Notifi- 
cation relating to the same. Section 6 empowers any Canal Officer to close 
any channel which may have been made the subject-matter of a declaration 
under s. 5 and for that purpose to enter on any land and remove any obstruc- 
tion. Then, there are sections which relate to inspection and regulation of 
water supply and canal crossings and removal of obstructions. Then there are 
provisions relating to construction of new water courses with which we are 
not concerned, nor are we concerned with the rights and obligations of owners 
of water-courses. Supply of water from a canal is to be regulated in accord- 
ance with the provisions of the Act and any person desiring to have supply 
from a canal has to submit an application in writing and water may be sup- 
plied to him. There are provisions for compensation which also have little bear- 
ing on the present question. Section 61 deals with penalties and lays down 
inter alia that whoever voluntarily and without proper authority damages, al- 
ters, enlarges or obstructs any canal or interferes with or increases or dimi- 
nishes the supply of water from. any canal or by any means raises or lowers 
the level of the water in any canal may be punished in the manner there stated. 
It may be observed that the Notification so strongly relied on by the appellants 
confines the declaration to ‘‘Godavari river and its tributaries’’. The expres- 
sion “‘tributary’’ is one of rather indefinite import and its meaning in any 
particular Notification must necessarily depend on the context in which it 
appears and in ascertaining its meaning, the Court can have regard to the 
object of the Act, because the declaration is to be for the purposes specified 
in the Act. In the widest sense even an unnamed stream or what is called the 
mouth of a river may be said to be a tributary because it gives water to the 
river. The argument of the learned Assistant Government Pleader had +o go 
to the length of saying that the expression ‘‘tributaries’’ in this Notification 
is not to be understood in the ordinary sense of the known and recognized tri- 
butaries of the river Godavari but must include every flow of water, every 
natural channel, every small stream, every brook, every rivulet, every nullah 
and every river which gives water to the river Godavari within the boundaries 
of the territories °of the State. We are unable to give any such unbridled 
and expansive meaning to the expression ‘‘tributary’’ in that notification. It 
is not necessary for us in this case to lay down what precisely is the meaning 
of the expression ‘‘tributaries’’. But, we have little doubt that even if the 
expression ‘‘tributaries’’ is to be read in a sense of amplitude, it cannot em- 
brace any small nullah or stream in the very high reaches of what may be 
called the river Godavari. We have already pointed out as to what the river 
Shelu is and stated that it is one of three nullahs which constitute the Vainath 
Nullah. Godavari is one of the holy rivers of India. Ganga, as it is locally 
called, is one of the most celebrated rivers of India. It has many sources and 
one‘of its sources which attracts lakhs of people every twelve years is situated 
at Trimbak or Trimbakeshwar a place which is at a distance of some miles 
from the city of Nasik. There is, however, no imposing natural formation at 
that place and the place has its importance in its holiness. But, there is a 
slight flow of water from Trimbak. After about seven miles it receives the 
waters of a tributary called ‘Kikvi’. Three miles further to the east it is met 
by the Alandi. Seven miles east of Gangapur, it passes the town of Nasik. 
A mile or two below Nasik, it receives the Nasardi and about 15 miles below 
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Nasik is the junction of the Godavari with the Darna which is one of its chief 
tributaries, and it meets the Banganga. At Nandur Madmeshwar, it meets 
the Kadwa which is a large affluent and brings a considerable increase in the 
waters of Godavari. Lower down, a few miles away, it meets Dev stream. After 
a course of about 60 miles from Trimbak it leaves Nasik district and enters 
the Ahmednagar district. After a course of about sixty miles it flows south- 
east through a rich alluvian plain past Kopargaon to the town of Puntamba 
situated in the frontiers of the former territories of Nizam. Thereafter, .it 
also receives a number of tributaries. In thus describing the course of Goda- 
vari, we have referred to a Kadva as one of its tributaries. That Kadva is not 
the same Kadva river to which we have referred in the earlier part of our 
judgment. In the Bombay Gazetteer, Vol. 16, p. 9 it is stated that the chief 
streams that join the Godavari in its course through the district of Nasik are 
the Darna and the Kadva. The Darna receives the (other) Kadva at Belhu 
and it is pointed out that that Kadva is not the large river of that name but 
a small deep stream that drains the south and south-east of Igatpuri. The 
larger Kadva which is a tributary is a different river altogether from this 
Kadva which is served by the Vainath Nullah. The Vainath Nullah, as we 
have already mentioned, is constituted by the combined flow of the three Nullahs, 
the Shelu river, the Narayan river and the Vadali river. Having regard to the 
facts relating to the Nullah known as the river Shelu and the known and re- 
cognized tributaries of the Godavari as also the context in which the expression 
‘tributaries’? appears in the Notification and the scheme and object of the 
Act, it is extremely difficult for us to accede to the contention that this river 
Shelu, which is a sheer nullah and which loses its identity in the Vainath 
Nullah, can be regarded as a tributory of the Godavari. We have to under- 
stand this expression ‘‘Tributaries’’ in the context of the Act and bearing in 
mind the purposes of the Act. 

In support of his argument, the learned Assistant Government Pleader has 
drawn our attention to two decisions of Courts in England, Harbottle v. Terry’ 
and Evans v. Owens'3, In the latter decision it was held that a brooke running 
into a river which ran directly into the Severn was a ‘‘tributary’’ of the Severn 
within the meaning of a Certificate made under the Salmon Fishery Acts. In 
those two cases the Court had to interpret the word ‘‘tributaries’’ which found 
place in the Salmon Fisheries Acts, and the object of those enactments evi- 
dently was to prevent the destruction of migratory fish. Having regard to 
the object of the Legislature and the consequences which would follow the ap- 
plication in particular instances of the powers given by the statute, different 
meanings were given to the expression ‘“tributaries’’ in the two cases. In the 
case of Harbottle v. Terry, Field J. pointed out the object of the Act and ob- 
served that the question as to what meaning should be giver to the word **tri- 
butaries’’ in the Certificate of the Secretary of State in that case depended 
upon the fact relating to the water-way. Stephen J. also observed that the 
question what is or is not a tributary must depend upon the particular distin- 
guishing circumstances of each case. It is true that in the latter of the two 
cases a wide meaning was given to the expression ‘‘tributaries’’, but the actual 
decision in those cases cannot help us in interpreting the word ‘‘tributaries’’ 
in the Notification before us. The meaning to be attributed to the expression 
‘tributaries’? must necessarily have a reasonable relation to the facts relating 
to the water of the river Shelu and the object of the Irrigation Act. Indubit- 
ably the intention could not possibly be to declare that the waters of the Shelu, 
a sheer stream, itself in the high reaches of the Vainath Nullah were to be 
applied or used for any purpose of the Act. For all these reasons, we are 
satisfied that the learned Judge below was right in the conclusion reached by 
him on this aspect of the matter. 

There remains for consideration a contention that the plaintiffs in their suit 
have claimed the right to put up Bandharas and irrigate their lands on behalf 


12 (1882) 10 Q.B.D. 131. 13 [1895] 1 Q.B. 237. 
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of all the villagers of Jopul which they were not entitled to do. We have 
already indicated the line of argument adopted on behalf of the appellants. 
We have also pointed out that the learned Judge below reached the conclusion 
that the survey numbers owned by the villagers of Jopul on whose behalf the 
guit was brought formerly formed part of three Thals or Units. In our opi- 
nion, the learned Judge was right in the conclusion reached by him. It is 
possible, if the contention in the present form had been raised, that the plain- 
tiffs would have led evidence for the purpose of showing that by agreement 
or grant from former owners they had become entitled to irrigate their lands 
from the waters of the Shelu. We do not see any difficulty in the way of the 
plaintiffs to get the declaration which has been granted to them. Moreover, 
we have also taken the view that the plaintiffs are entitled to rest their claim 
on a lost grant. In that view of the matter, there can be no doubt whatever 
that the plaintiffs can sue representing themselves and other villagers of Jopul 
who claim the right not as any fluctuating body of villagers but as owners of 
lands and ascertainable grantees and are, therefore, entitled to the reliefs grant- 
ed to them. 
In the result, the appeal fails and will be dismissed with costs throughout. 


Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice Syed Jafer Imam and Mr. Justice K. N. Wanchoo. 


CHINUBHAI HARIDAS v. THE STATE OF BOMBAY.?* 

Factories Act (LXIII of 1948), Secs. 36(3) & (4), 97—Words “be permitted to enter” in 
s. 36(3) whether casts an absolute duty on employer to prevent entry—Whether by 
mere fact that person has entered pit it could be inferred that permigsion granted by 
occupier or manager—Proof of positive act of obtaining or granting permission whe- 
ther necessary—Whether under s. 36(4) obligatory to keep apparatus etc. always 
ready near confined space. 


The words “be permitted to enter” appearing in s. 36(3) of the Factories Act, 1948, 
do not cast an absolute duty on the employer to prevent the entry and the mere fact 
that a person has entered such a pit ete. would not necessarily lead to the conclu- 
sion that there was permission to enter, whether express or implied. The Court will 
have to look into the facts and circumstances of the case to come to the conclusion 
whether the person who entered the pit was permitted to do so. It is not necessary 
that there should be a positive act of obtaining permission by the worker or a posi- 
tive act of grantimg permission by the occupier or the manager. What the Court has 
to see is whether on the facts and circumstances of a particular case it will be reason- 
able to infer that the entry was with permission, whether express or implied. 

Under s. 36(4) of the Factories Act, 1948, the duty of keeping the apparatus etc. 
ready for instant use near the confined space arises only when a person is entering 
it, obviously with the permission of the occupier or the manager. Section 36(4) of 
the Act does not contemplate that the apparatus etc. shall always be kept ready near 
the confined space whether there is any occasion for any person to enter it or not. 


Tre facts appear at 59 Bombay Law Reporter 1155. 


Rajni Patel and M. X. K. Sastri, for the appellant. 
H. J. Umrigar, T. M. Sen and R. H. Dhebar, for the respondent. 


Wanoxnoo J. This appeal by special leave against the judgment of the Bom- 
bay High Court raises the question of the interpretation of sub-ss. (3) and (4) 
of s. 36 of the Factories Act, (LXIII of 1948), (hereinafter called the Act). 


*Decided, September 4, 1959. Criminal Appeal No. 193 of 1957. 
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The brief facts necessary for the purpose are these. The appellant is the occu- 
pier of the Gopal Mills Co. Ltd., Broach, which is a factory as defined in the 
Act. It appears that there is a pit in the factory in which dangerous fumes. 
are likely to be present. This pit was securely covered as required by s. 33(/) 

of the Act and no one was expected to go down into the pit for the normal 

work of the factory as the pit was worked by gadgets fixed nearby above the- 
ground. It appears, however, that something went wrong with the machinery- 
inside the pit on July 4, 1955. Fakirji Dhanjishaw was the person in-charge- 
of those who were working in the purification plant with which this pit is. 
connected when the accident took place at about 9-30 a.m. on July 4, 1955. It 
seems that when something went wrong with the machinery inside the pit, a 
labourer named Melia Dadla was asked to go down into it to attend to it and 
he went down without wearing suitable breathing apparatus and a belt securely 
attached to a rope, the free end of which should have been held by a person 
standing outside the confined space. The result was that Melia Dadla was soom 
overcome by poisonous gases and died. Thereafter, Fakirji Dhanjishaw, 
Maganlal Gordhandas, Chunilal Bechar and Chhotalal Nathubhai went down 
into the pit without wearing breathing apparatus and were overpowered with 
poisonous gases and died one after the other. It is not clear when the superior 
officers in the mill were informed of this tragedy. But it appears that after: 
the death of these five persons the Superintendent, Municipal Fire Brigade, was 
sent for with breathing apparatus and other appliances and he went down into: 
the pit to save the dying persons but he was also attacked by the fumes and 
became unconscious. The mill doctor and some other doctors also came but 
nothing could be done to revive the five persons who were dead. The matter 
was reported to the Inspector of Factories and he went and made en-- 
quiries. It was then found that suitable breathing apparatus, reviving appara- 
tus, belts and ropes were not available anywhere in the factory and were not 
kept ready for instant use beside the confined space. Consequently, the- 
appellant was prosecuted as the occupier for the breach of s. 36(3) and (4) 

of the Act. 


The appellant took advantage of s. 101 of the Act and filed a complaint 
against the manager H. D. Vashistha and the engineer H. B. Tripathi. In 
view of this complaint of the appellant, the first question that the magistrate 
had to decide was whether the commission of the offence had been proved. 
If the commission of the offence was proved, the magistrate would have to 
consider whether the appellant could be discharged from liability if he proved’ 
to the magistrate’s satisfaction that he had used due diligence to enforce the 
Act and that the other two persons committed the offence in question without 
his knowledge, consent or connivance. 


In considering the question whether an offence had bedn committed, the 
magistrate had to interpret sub-ss. (3) and (4) of s. 86 of the Act. He was 
of the view that no offence under s. 36(3) had been made out as the prosecution 
had failed to prove any permission, express or implied, to Fakirji Dhanjishaw 
and others to enter the pit. He was further of the view that no offence under 
s. 36(4) had been committed because no permission under sub-s. (3) having 
been granted to anybody to enter the pit, it was not necessary to keep the 
breathing apparatus etc. near the pit or anywhere else in the factory. He, 
therefore, held that no offence had been committed and acquitted the appellant. 
as well as the manager and the engineer. 


There was an appeal by the State of Bombay to the High Court against the: 
acquittal of the appellant alone. The High Court disagreed with the inter- 
pretation of sub-ss. (3) and (4) of s. 36 by the Magistrate and held that. 
(p. 1158) :— 

“...For attracting the application of sub-s. (3) it is not necessary that a positive act 
of obtaining permission must be done by a worker or a positive act of granting per- 
mission must be done by the occupier or manager, Jf the occupier or manager acquies- 
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ces with the entry, he permits the entry. If he connives at the entry, then also he 
permits the entry. If he fails to prevent the entry, then also he permits the entry.” 
It went on to say— 

“ |The scheme of the Act, which is a welfare legislation, is to require an employer 

to take precautionary measures for safeguarding the lives of his workers, prudent or 
imprudent, rash or careful, against all possible danger while they are working on the 
premises of the factory.” 
It, therefore, held that as the appellant had not taken all reasonable steps to. 
prevent the workers from entering the pit in case of the machinery getting out 
of order, he had failed to prevent the entry of the workers into the pit and, 
therefore, must be held in law to have permitted the entry and committed the 
breach of sub-s. (3) of s. 36. As to sub-s. (4) the High Court was of the view 
that it was not sufficient compliance with it to provide breathing apparatus 
ete. only after coming to know that some person was about to enter the con- 
fined space and that the apparatus must be kept ready for instant use and 
must be immediately available near the confined space not only to the person 
who might enter the confined space with permission but even to the person 
who might enter the confined space without permission. The High Court, 
therefore, set aside the acquittal of the appellant and directed that the appel- 
lant’s complaint against Vashishtha and Tripathi should be first decided by the 
magistrate (thus, in effect, setting aside the acquittal of Vashistha and Tri- 
pathi) and thereafter the magistrate should proceed to decide the case against 
the appellant in the light of the law laid down. There was then an applica- 
tion for a certificate to enable the appellant to appeal to this Court, which was 
rejected. The appellant then applied to this Court for special leave to appeal 
which was granted; and that is how the matter has come up before us. 


The relevant part of s. 36 is in these terms :— 

“(3) No person in any factory shall enter or be permitted to enter any confined 
space such as is referred to in sub-section (1) until all practicable measures have been 
taken to remove any fumes which may be present and to prevent any ingress of fumes 
and unless either— ‘ 

(a) a certificate in writing has been given by a competent person, based on a test 
carried out by himself, that the space is free from dangerous fumes and fit for persons 
to enter, or 

(b) the worker is wearing suitable breathing apparatus and a belt securely attach- 
ed to a rope, the free end of which is held by a person standing outside the confined 


(4) Suitable breathing apparatus, reviving apparatus, and belts and ropes shall in 
every factory be kept ready for instant use beside any such confined space as aforesaid 
which any person has entered, and all such apparatus shall be periodically examined 
and certified by a competent person to be fit for use; and a sufficient number of per- 
sons employed ‘in every factory shall be trained and practised in the use of all such 
apparatus and in the method of restoring respiration.” 

Taking sub-s. (3) first, the question that falls for consideration is the mean- 
ing of the words ‘‘be permitted to enter’’. The contention on behalf of the 
State before the High Court was that these words cast an absolute duty on 
the occupier to prevent the entry of any person in a pit ete. of the kind men- 
tioned in sub-s. (7) of s. 36 and this seems to have been accepted by the High 
Court. Learned counsel for the appellant, however, urges that in the context 
of this provision, the duty cast on the occupier is not absolute and there must 
be some kind of permission, whether express or implied, to the person enter- 
ing the pit ete. before the occupier is made liable. In other words, it is sub- 
mitted that it will be for the Court on the facts and circumstances of each case 
to infer whether there was permission, express or implied, of the occupier to 
the person who enters the pit ete. Mr. Umrigar appearing for the State of 
Bombay urges before us that this latter construction would make the provision 
liable to evasion by the occupier. According to him, this provision means that 


+ 
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whenever any one enters such a pit ete. the burden is cast on the employer to 
show that the entry was against the occupier’s instructions. He even went to 
the length of saying that if a worker entered the pit in order to commit suicide, 
it would still be for the occupier to show that the entry was against his instruc- 
tions and that he did all that he could to prevent it. In this connection he drew 
our attention to certain other sections in the Act where similar words are used, 
for example, ss. 51, 52, 54, 60, 64, 67, 68 and 71. We do not think it necessary - 
to consider these other sections in detail. It is enough to point out that there 
is one vital difference between the provisions of these other sections and the 
provision contained in s. 36(3). Section 36(3) prohibits the worker from 
entering the pit etc. while these other sections have no such prohibition against 
the worker and cast the entire duty on the employer. Section 36(3), there- 
fore, will have to be construed in the context of the words used therein. It 
begins with prohibiting any person from entering any such pit ete. The pri- 
mary prohibition, therefore, is of the person working in the factory and others 
and the effect of this prohibition is worked out in s. 97 of the Act. Sub-section 
(1) of s. 97 provides that if a worker employed in a factory contravenes any 
provision of this Act imposing any duty or liability on workers, he shall be 
punishable with fine. Sub-section (2) of this section then lays down that if a 
worker is convicted of an offence under sub-s. (7), the occupier or manager of 
the factory shall not be deemed to be guilty of an offence in respect of that 
contravention unless it is proved that he failed to take all reasonable measures 
for its prevention. Reading s. 36(3) with s. 97, it is clear that the prohibition 
of the worker against entering any such pit etc. is absolute and if any worker 
enters such a pit etc. he is guilty under s. 97(J). In this case, if the five work- 
ers who are dead, were alive, they would have been guilty under s. 97(/) for 
contravening s. 36(3) by entering the pit. Then s. 97(2) would come into 
operation and it would be for the prosecution to prove that the occupier or the 
manager had failed to take all reasonable measures for preventing the entry. 
The burden thus is on the prosecution to prove that the occupier or the man- 
ager had not taken all reasonable steps for preventing the entry and not on 
the occupier or the manager to prove that he had taken all such reasonable 
steps. The Court will, therefore, have to consider all the facts and circum- 
stances in a particular case to see if the burden has been discharged by the 
prosecution. It is in this background that we have to consider the meaning 
to be given to the words ‘‘be permitted to enter’’ appearing in s. 36(3). It 
seems to us that in the circumstances these words do not cast an absolute duty 
on the employer to prevent the entry, and the mere fact that a person has enter- 
ed such a pit ete. would not, by itself, prove that he had been permitted to 
enter. The Court will have to look into the facts and circumstances of the case 
to come to the conclusion whether the person who entered the pit was permit- 
ted to do so, and mere entry would not necessarily lead to the conclusion that 
there was permission to enter, whether express or implied. The Magistrate in 
this case seems to have thought that a positive act of obtaining permission must 
be done by the worker or a positive act of granting permission must 
be done by the occupier or the manager, though he has not said so in so many 
words. It is not necessary that there should be a positive act of obtaining per- 
mission by the worker or a positive act of granting permission by the occu- 
pier or the manager. What the Court has to see is whether on the facts and 
circumstances of a particular case it will be reasonable to infer that the entry 
was with permission, whether express or implied. The High Court also, with 
respect, seems to have gone too far on the other side when it said that it was 
the duty of the employer to take all the precautionary measures for safeguard- 
ing the lives of his workers, prudent or imprudent, rash or careful, against all 
possible danger while they are working on the premises of the factory. This 
would imply that there was an absolute duty cast on the employer to prevent 
the entry irrespective of the considerations that might arise on the facts and 
circumstances of a particular case. The true view of s. 36(3), in our opinion, 


` 


1959.] CHINUBHAI HARIDAS V. STATE OF BOMBAY ‘(S.C.)—Wanchoo J. 121 


is that the primary duty is cast on the worker or any other person prohibiting 
his entry into any such pit ete. At the same time the occupier is also liable 
if his permission to the entry, whether express or implied, can be inferred on 
the facts and circumstances of the case; but this permission cannot in all cases 
be inferred by the mere fact of'the entry. The High Court has remanded. the 
case to the Magistrate for retrial and in that retrial the Magistrate will pro- 
ceed to consider the liability of the occupier in the light of the observations 
made by us on the construction of s. 36(3). 

Turning now to sub-s. (4), it will be found that it is in two parts. The 
first part provides that suitable breathing apparatus, reviving apparatus, belts 
and ropes shall in every factory be kept ready for instant use beside any such 
confined space as aforesaid which any person has entered. This to our mind 
means that if for any reason a person has to enter such confined space, the 
apparatus etc. shall be kept ready for instant use beside such space. The duty 
for keeping the apparatus ready beside the space arises only when a person is 
entering the confined space, obviously with the permission of the occupier or 
the manager. We do not think that sub-s. (4) contemplates that the appara- 
tus etc. shall always be kept ready near the confined space whether there is 
any occasion for any person to enter it or not. The necessity of keeping the 
apparatus ete. ready near the confined space arises when any person is about 
to enter such space, obviously with the permission of the employer. 

The second part of the section provides that all such apparatus shall be perio- 
dically examined and certified by a competent person to be fit for use and a 
sufficient number of persons employed in every factory shall be trained and 
practised in the use of all such apparatus and in the method of restoring 
respiration. This clearly shows that the apparatus ete. must always be avail- 
able in the factory, though it need not be kept near the confined space till such 
time as some one is about to enter it. There will be no possibility of periodical 
examination and training of sufficient number of persons in the use of the appa- 
ratus unless the apparatus was always available in the factory. The duty cast 
by sub-s. (4) is absolute. So far as the first part is concerned, the duty of 
keeping the apparatus ready for instant use near the confined space arises as 
goon as a person is about to enter it, obviously with the permission of the occu- 
pier. So far as the second part is concerned, it is the duty of the occupier 
to see that the apparatus is always available in the factory and is periodically 
examined and certified fit for use and a sufficient number of persons are train- 
ed in its use. The view taken by the Magistrate of the effect of this section 
is not correct and the view taken by the High Court is right except that it is 
not necessary to keep the apparatus all the time near the confined space. The 
High Court has ordered retrial with respect to the contravention of sub-s. (4) 
also and the Magistrate who now retries the case will do so in accordance with 
the construction of the sub-section given by us. We have carefully refrained 
from saying anything on the facts of this case as there is going to be a retrial 
and it will be for the Magistrate to consider all the facts and circumstances 
before coming to a decision one way or the other. The appeal is hereby dis- 
missed. 

t Appeal dismissed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Gokhale and Mr. Justice Kotval. 


VIJAYKUMAR JUGLAL v. THE BOMBAY REVENUE TRIBUNAL.* 
Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 9(1) & (3), 8(1) (gy 
—Landlord giving notice under s. 9(1) claiming possession of land from protected 
lessee for personal cultivation—Notice objected to and proceedings started by 
lessee under s. 9(3)—Landlord dying pending proceedings and petitioners brought 
on record by lessee as legal representatives of landlord—Proceedings terminating 
in favour of petitioners—Application by petitioners under s. 8(1) (g) for terminat- 
ing lease of lessee—Whether necessary for petitioners to give fresh notice to lessee 
under 8. 9(1)—Notice given by landlord whether enures for benefit of petitionerai 
—Maintainability of application. f 


The landlord of a survey number, which was his self-acquired property, gave 
a notice to his protected lessee under s. 9(1) of the Berar Regulation of Agricul- 
tural Leases Act, 1951, claiming possession of the land for his personal cultivation, 
That notice was objected to and proceedings were started by the lessee under 
s. 9(3) of the Act on the ground that the landlord had more than fifty acres im 
his possession for his personal cultivation. The landlord died pending these pro- 
ceedings and the petitioners who were his son and widow and who inherited his 
land were brought on the record as his legal representatives by the lessee and 
the proceedings under s. 9(3) terminated in their favour. In an application filed’ 
by the petitioners under s. 8(1)(g) of the Act praying that the Sub-Divisional Officer 
should terminate the lease of the lessee with regard to the survey number, it 
was contended by the lessee that the right to get the lease terminated did not 
survive to the petitioners as a notice under s. 9(1) of the Act was not served om 
him by the petitioners and they had, therefore, no right to apply for termination:— 

Held, that the petitioners were entitled to file an application under s. 8(1)(g} 
of the Act to get a formal order from the Sub-Divisional Officer of termination 
of the tenancy with a view to getting possession of the land for personal cultiva- 
tion and the benefit of the notice under s. 9(1) would enure to them. 

Gopikisan v. Gendya' and Sampat v. Mainabai," distinguished. 


Tue facts appear in the judgment. À ri 


C. P. Kalele, for the petitioner. 
M. M. Qazi, for opponents Nos. 4(a).to 4(g). 


GOKHALE J. The question raised in this special civil applation falls within 
a narrow compass and that question is whether a notice given by a landholder 
under s. 9(1) of the Berar Regulation of Agricultural Leases Act, 1951, which 
will be hereafter referred to as the Act, will enure for the benefit of his legal 
representatives. This question has arisen in these circumstances. One Juglal 
Mannalal Gujerathi was the holder of survey No. 101 admeasuring 36 acres. 
situated at mouza Manarkhed, tahsil Balapur, district Akola. It is common 
ground now that this field was purchased by Juglal and during his lifetime 
was his self-acquired property. He himself was recorded as the occupant of 
this field. The present opponent Abdul Raheman was the protected lessee of 
this field. In December 1954 Juglal gave a notice under s. 9(/) of the Act 
terminating the lease of the opponent on the ground that he required the land 
for his personal cultivation. This was a three months’ notice as required by 
s. 9(1). The protected lessee objected to this notice and filed an application 
under s. 9(3) of the Act, and one of the grounds of the objection appears 
to be that Juglal had under his personal cultivation more than 50 acres of 

*Decided, September 11, 1959. Special Civil 1 [1958] N.L.J. 180. 
Application No. 17 of 1959. 2 [1957] N.L.J. 622. 
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land. This application was filed by the opponent on January 5, 1955. On. 
August 9, 1955, the Sub-Divisional Officer Balapur, rejected the opponent.’s: 
application and the lessee went in appeal, and it appears that the appellate 
Court remanded the case on January 9, 1956. On March 28, 1956, the 
opponent was allowed to amend his application and on July 12, 1956, Juglal 
filed a written statement to the application as amended. On November 13, 1956,- 
Juglal died and the opponent Abdul Raheman brought the present petitioners, 
namely, Juglal’s son Vijaykumar and Juglal’s wife Mirabai, on the record’ 
as his legal representatives. This was done on February 22, 1957, by the: 
Sub-Divisional Officer to whom the case was remanded. On May 3, 1957, the 
Sub-Divisional Officer rejected the opponent-lessee’s plea that the petitioners- 
had more than 50 acres under personal cultivation. The result was that the 
application of the lessee under s. 9(3) of the Act was rejected. It appears that 
there was an appeal filed by Abdul Raheman against the decision of the Sub- 
Divisional Officer but the same came to be dismissed by the Additional Deputy’ 
Commissioner, Akola, on September 24, 1957. 


On April 18, 1957, the present petitioners filed an application under 
s. 8(1)(g) of the Act praying that the Sub-divisional Officer should terminate 
the lease of the opponent with regard to survey No. 101. In this application 
it was stated that the field was purchased by Juglal and was during his life- 
time his self-acquired property and Juglal was himself the recorded occupant 
of the field. As the Sub-Divisional Officer’s order in the earlier proceedings: 
came to be passed on May 3, 1957, as already stated, reference was made in 
this application to these pending proceedings also and it was stated that as 
legal representatives of the deceased Juglal, the applicants were making an 
application under s. 8(1)(g) of the Act for getting an order of termination 
of the lease from the year 1955. This application was resisted by the oppo- 
nent-lessee and he contended that the field survey No. 101 was not owned by 
the family of Juglal but admitted in his written statement that this field was: 
purchased by Juglal and was his self-acquired property as stated in the appli- 
cation. He denied that the applicants were the legal representatives of the’ 
deceased Juglal and as such could file an application under s. 8(1)(g) for’ 
getting an order of termination of the lease in respect of that field. He further: 
contended that the right to get the lease terminated did not survive to the“ 
applicants as a notice under s. 9(1) of the Act was not served on the oppo- 
nent by them and they had, therefore, no right to apply for termination. It 
was further stated that the land held by and available to the applicants for 
personal cultivation was more than 50 acres and consequently the application 
for termination was liable to be dismissed. It was also urged that the appli- 
cants were not the recorded occupants of the field in question and hence they 
were not entitled to apply for termination of the lease under s. 8(1)(g) of the 
Act. This written statement was filed by the opponent on June 20, 1957, that 
is to say, after the order of the Sub-Divisional Officer in the earlier proceed- 
ings was passed on May 3, 1957. On July 16, 1957, the Sub-Divisional Officer 
dismissed the petitioner’s application on the ground that the applicants were 
not landholders as they were not recorded as occupants of the field in question 
and that they themselves had not served a notice on the lessee. He further’ 
held that Juglal was the recorded occupant and he died on November 18, 1956, 
and unless his legal heirs got themselves recorded as occupants and gave a 
fresh notice to the lessee, their application could not be entertained. In coming’ 
to this decision, the Sub-Divisional Officer appears to have followed a decision’ 
of the Board of Revenue that only the landholder could serve a notice under’ 
s. 9(1) of the Act. As already indicated, it was after this decision that on‘ 
September 24, 1957, the appeal filed by the opponent-lessee in the earlier pro-- 
ceedings was dismissed by the Additional Deputy Commissioner, Akola. 


The petitioners filed a revenue appeal against the dismissal of their appli-- 
cation by the Sub-Divisional Officer and that appeal was allowed by the Addi- 
tional Deputy Commissioner, Akola. He came to the conclusion that the notice 
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given by Juglal was for the benefit of the landlord’s family and, therefore, 
it would enure for the appellants also who were the legal representatives of 
Juglal, and he gave his opinion that it was not necessary for the appellants 
to give a fresh notice before being entitled to apply for termination of the lease 
under s. 8(1)(g) of the Act. On these grounds he reversed the decision of 
the Sub-Divisional Officer and ordered the termination of the lease in respect 
of field No. 101 as prayed for. Against this decision of the Additional Deputy 
Commissioner, the protected lessee filed a revision petition to the Bombay Reve- 
nue Tribunal at Nagpur. The Tribunal reversed the decision of the appellate 
authority and restored that of the Sub-Divisional Officer on the ground that it 
would not be correct to say that the petitioners intended to cultivate personally 
the field involved in these proceedings because they had made no such state- 
ment in their application that they required the land for personal cultiva- 
‘tion.. The Tribunal, therefore, was inclined to take the view that it was open 
to the petitioners to serve the lessee with a fresh notice and follow it up with 
.an application under s. 8(1)(g) of the Act. It is against this order of the 
Tribunal that the petitioners have come to this Court by way of a a civil 
‘application. 

Mr. Kalele, learned advocate appearing on behalf of the petitioners, ie not 
- disputed the position that in these proceedings it was common ground that 
the field was purchased by Juglal and was held by him during his lifetime as 
‘his self-acquired property. Though Juglal would be the head of the joint 
family consisting of himself and the petitioners it is not the contention of the 
petitioners in this application that the property purchased by Juglal, namely, 
survey No. 101, became joint family property. It was common ground, as 
-already stated, in these proceedings that Juglal held the property as his self- 
-acquired property. Juglal died on November 13, 1956, and the opponent him- 
-self brought the present petitioners on record as the legal representatives of 
Juglal. The proceedings under s. 9(3) of the Act continued and no objection 
was raised on behalf of the opponent to the continuance of these proceedings 
which terminated in a decision in favour of the present petitioners by the 
:Sub-Divisional Officer on May 3, 1957, which decision was affirmed by the dis- 
missal of the appeal filed by the present opponent, by the Additional Deputy 
‘Commissioner, Akola, on September 24, 1957. Mr. Kalele, therefore, contends 
-that as a result of these proceedings, the notice issued by Juglal under s. 9(1) 
which was upheld by the competent revenue authorities had the result of ter- 
“minating the lease of the opponent and that order was passed in favour of the 
‘present petitioners and the petitioners, therefore, were competent under 
s. 8(1)(g) of the Act to file the present application for an order at the hands 
-of the Sub-Divisional Officer formally terminating the opponent s lease. That, 
in short, is the argument of Mr. Kalele. 

Mr. Qazi, learned advocate appearing on behalf of the opponent, on the shen 
hand, contends that the notice given by Juglal under s. 9(1) could not enure 
for the benefit of the present petitioners, though he does not dispute the fact 
that his own client brought the petitioners on the record in the earlier proceed- 
ings. Now, this objection on the part of the opponent cannot be accepted. 
Juglal was the landlord in respect of survey No. 101 and that was his self- 
acquired property. After his death, his son and his widow, the present peti- 
tioners, would inherit that property and that would mean that they would in- 
herit all the rights that Juglal had in that property. Prior to his death, Juglal 
had given in 1954 a notice to the protected lessee under s. 9(1) of the Act claim- 
ing. possession of the land for his personal cultivation. That notice was object- 
ed to and proceedings were started by the lessee under s. 9(3) on the ground 
that Juglal had more than 50 acres in his possession for his personal cultivation. 

After Juglal’s death, the petitioners were brought on the record as his legal 
representatives and the proceedings under s. 9(3) terminated in favour of the 
present petitioners. Under s. 8(1)(g) of the Act a lease of any land held by 
a protected lessee is liable to be terminated under orders of a Revenue Officer 
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if he has been served with a notice by the landholder as provided in s. 9. Such 
a notice was given by Juglal, the original landholder. If that be the true 
position, it is difficult to see why the benefit of the notice given by Juglal could 
not enure in favour of the present petitioners provided their own holding avail- 
able for personal cultivation is below 50 acres as required under s. 9(2). 

In support of his argument that the petitioners cannot take advantage of the 
earlier proceedings, Mr. Qazi has relied upon a decision of the Bombay Reve- 
nue Tribunal in Goptkisan v. Gendya.’ In that case the landholder had serv- 
ed a notice against the protected lessee under s. 9(1) and proceedings were 
started by the lessee under s. 9(3) of the Act for declaring the notice served 
by the landlord as not bona fide. The landholder died and his legal repre- 
sentative was brought on record and he sought to continue the proceedings; 
and it was held by the Tribunal that the notice served by the deceased land- 
holder automatically lapsed on his death and the successor-in-title could not 
continue the proceedings and no cause of action was left to the protected lessee 
to pursue the remedy under s. 9(3) of the Act. It was further held that it 
was open to the successor-in-title to start a fresh proceeding if he wished to 
cultivate the land personally. Now, in the present case the facts are somewhat 
different. As we have already indicated, the proceedings under s. 9(3) were 
continued by the present petitioners and were allowed to be continued 
despite the fact that the landholder Juglal had died during the 
pendency of the proceedings. Apart from this distinction, the Reve- 
nue Tribunal appears to have followed an earlier decision of its own that 
the action taken by a landholder under s. 9(1) of the Act cannot enure for the 
benefit of his successor-in-title. That decision is Sampat v. Mainabai.2 But 
that was a case which is distinguishable on facts because in that case the land- 
holder had started proceedings after serving a notice under s. 9(1) of the Act 
and they were sought to be continued by a pre-emptor who became the owner 
of the field during the pendency of the proceedings. As in the present case 
the earlier proceedings under s. 9(3) were in fact allowed to be continued by 
the present petitioners and terminated in their favour, it is not necessary to 
examine the correctness of the Tribunal’s decision in Gopikisan v. Gendya, 
though as we have already indicated, in our view, the order passed in the pro- 
ceedings under s. 9(3) of the Act which upheld the notice issued by the land- 
holder Juglal would enure for the benefit of his successors-in-title. 

In the present case, the Revenue Tribunal undoubtedly referred to its earlier 
decision, but it seems to have been influenced by the consideration that it was 
in the interests of the successors-in-title themselves that they should be per- 
mitted to assess the situation as regards personal cultivation after the death 
of their predecessor-in-title by formally expressing such a decision in the form 
of a fresh notice. We do not think that this view is sound. In the earlier pro- 
ceedings the petitioners were brought on record as the legal representatives of 
Juglal by the opponent himself. The Sub-Divisional Officer passed an order 
in their favour holding that the non-applicant Juglal did not hold more than 
50 acres for his personal cultivation. That order was confirmed by the Addi- 
tional Deputy Commissioner, Akola, and was not challenged by the opponent 
in any further proceedings. In our view, therefore, the present petitioners 
were entitled to file an application under s. 8(1)(g) of the Act to get a formal 
order from the Sub-Divisional Officer of termination of the tenancy with a 
view to getting possession of the land for personal cultivation and the benefit 
of the notice under s. 9(1) issued by Juglal must enure to them. 

Unfortunately, the Bombay Revenue Tribunal did not go into the other ques- 
tions raised by the lessee in his written statement. As already stated, the pre- 
sent application by the petitioners under s. 8(1)(g) of the Act was resisted 
by the opponent on the ground that they had in their possession more than 
50 acres of land for personal cultivation. Mr. Kalele has contended that in 
that respect a decision was already recorded by the Sub-Divisional Officer in 
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sthe earlier proceedings in favour of the petitioners and that, therefore, it was 
mot necessary in the present proceedings for the competent authorities to go 
into that question again. Now, the application filed by the protected lessee 
‘ander s. 9(3) is not before us, and we do not know what contentions were raised 
in these proceedings except to the extent that the Sub-Divisional Officer in his 
‘Order dated May 3, 1957, went into the evidence then produced before him 
and rejected the plea taken by the opponent that the non-applicant, namely, 
Juglal, had more than 50 acres of land for personal cultivation. In the pre- 
sent proceedings in paras. 4 and 5 of his written statement, it is stated by 
the opponent that survey No. 96/4 of mouza Manarkhed is available to the peti- 
tioners for cultivating personally, and a field measuring about 10 acres situated 
‘at mouza Shelod has also come into the possession of the applicants on: the 
‘termination of the lease in favour of one Shamrao. That is why, according to 
‘the opponent, the land held by the applicants and available to them for per- 
sonal cultivation would be more than 50 acres and consequently the application 
under s. 8(1)(g) of the Act will have to be dismissed. This plea does not 
appear to have been gone into by any of the competent authorities and that, 
in our opinion, will have to be decided by the revenue authorities after allow- 
ing both the parties to lead necessary evidence. 


The result is that the rule will be made absolute. The decision of the Bombay 
Revenue Tribunal setting aside the order of the Additional Deputy Commis- 
sioner and restoring that of the Sub-Divisional Officer will be set aside and 
the matter will ‘be remanded to the Sub-Divisional Officer with a direction that 
he will-allow the petitioners ‘to reply to the allegations in paras. 4 and 5 of the 
written statement of the opponent and also allow both the parties to lead evi- 
dence in support of their respective cases and dispose of the application in 
accordance with law. As the present application was filed in April 1957, we 
‘trust that the proceedings will be conducted as expeditiously as possible. There 
will be no order as to costs. 


Rule-made absolute. 


‘Before Mr. Justice Datar and Mr. Justice Patwardhan. 


MESSRS. GORAKHRAM GOKALCHAND v. RAIZADA TOPANDAS.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs. 28, 12—Jurisdiction of Court to try suit under s. 28 how to be determined— 
Whether contentions raised by defendant germane to such determination—Aver- 
ments in plaint not disclosing relationship of parties as landlord and tenant or 
raising any claim or question arising out of Act or its provisions—Defendant claim- 
ing relationship of landlord and tenant and raising questions regarding his right 
as tenant under Act—Whether suit comes within purview of s. 28. 


For determining the jurisdiction of the Court under s. 28 of the Bombay Rents, 
‘Hotel and Lodging House Rates Control Act, 1947, to entertain a particular suit, 
dt is only the averments in the plaint which must be considered and the conten- 
tions raised by the defendant in the suit are not germane to such considera- 
‘tion. Therefore, where in a suit the averments in the plaint do not disclose 
-any relationship ‘between the parties to the suit ag that of landlord and tenant or 
raise any claim or question arising out of the Act or any of its provisions, the 
‘suit does not come within the purview of s. 28 of the Act merely because the 
defendant claims the relationship of landlord and tenant and has raised questions 
‘regarding his right as tenant under the Act. 

Babulal Bhuramal v. Nandram Shivram, explained. 


“Decided, October 19, 1959. Appeal No. City Civil Court, in Suit No. 2058 of 1989. 
152 of 1959 (with A.O. No. 112 of 19265), against 1 (1958) 60 Bom. L.R. 954, B.C. 
‘the decision of M.G. Chitale, Judge, Bombay 
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Ananti v. Chhannu,’ Tarapat Ojha v. Ram Ratan Kuar,' Govindram Salamatrai 
v. Dharampal’ Jaswantlal v. “Western Comp., India,” Harswarup Khannamal v. 
Nandram‘ and Ebrahim Sale v. Abdulla Ali; referred to. 


Tue facts appear in the judgment. 
152 of 1959 


8. V. Gupte and 8. A. Desai, with Narendra Jivabhai and Asha Khanolkar,, 
for the appellants. 


P. P. Khambatta and F. J. Taraporewala, for the respondents. 
112 of 1959 


8. Y. Desai, for the appellants. 
C. K. Trivedi and M. T. Memon, for the respondent. 


DATAR J. These two appeals arise out of two suits filed in the Bombay City 
Civil Court at Bombay. Suit No. 2058 of 1959 is filed by Messrs Gorakhram 
Gokalchand, a firm carrying on business at Choksey Chamber, Zaveri Bazaar, 
Bombay. Their case is that they are the tenants of a shop bearing No. 582/638, 
Defendants Nos. 1 and 2 are father and gon and are carrying on business in. 
art silk goods. By an agreement dated June 23, 1955, defendant No. 1 ap- 
pointed the plaintiffs as his commission agents for the purpose of the sale of 
cloth at the said shop of the plaintiffs at Mulji Jetha Market. It was agreed 
that the agreement shall remain in force for a period of four years terminating 
on June 30, 1959. It was further agreed that the plaintiffs should be entitled 
to the commission at the rate of 2 annas per sale of goods worth Rs. 100, 
defendant No. 1, however, guaranteeing a minimum amount of Rs. 500 per 
month as and by way of commission. In para. 5 of the plaint the plaintiffs 
ore to cl. 3 of the agreement dated June 23, 1955. Clause 3 read as 

‘ollows :— 

“That my art-silk goods will be stocked in your shop at Govind Galli, Mooljee 
Jetha Cloth Market, Bombay and that myself, the members of my family, my servanis 
and family agents only shall have your permission to utilise your said shop premises 
for the purpose of looking after my said business.” 

The plaintiffs stated that pursuant to the above term defendant No. 1 and de- 
fendant No. 2 and/or their servants were permitted by them to visit the said 
shop of the plaintiffs only for the purpose of looking after the said business of 
commission agency carried on by the plaintiffs. The plaintiffs further stated 
that by the agreement only a personal right had been created in favour of de- 
fendant No. 1 permitting him to enter the shop only for the purpose of look- 
ing after the business without creating any right of whatsoever nature in 
respect of the said shop. The agreement dated June 23, 1955, came to an end 
by efflux of time on June 30, 1959. On determination of the said agreement 
the plaintiffs called upon defendant No. 1 to finalise the accounts in respect of 
the business which was being carried on at their shop premises. They informed 
defendant No. 1 that they were no longer desirous of continuing the said busi- 
ness and act as his commission agents and asked him to make up the accounts 
and remove the stock-in-trade ete. lying at their said shop premises. The plain- 
tiffs also intimated to the defendants that as the agreement had come to an 
end, defendants and/or their family members and/or their agents or servants 
should not enter into the shop and disturb them. The defendants, however, did 
` not heed to the notice given by the plaintiffs. The defendants, their servants 
and their agents continued to visit the shop premises daily even after the expiry 
of the period of the agreement and wrongfully prevented the plaintiffs from 
attending to the business at their shop. The plaintiffs, therefore, instituted the 
suit for a declaration that they are in lawful possession of the shop premises 


2 (1929) LL.R. 52 All. 501, F.B. 5 (1959) 61 Bom. L.R. 1087. 
3 (1893) LL.R. 15 All. 387, F.B. 6 (1955) 58 Bom. L.R. 288. 
4 (1951) 53 Bom. L.R. 386. 7 (1950) 52 Bom. L.R. 897. 
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bearing No. 582/638 at Mulji Jetha Market, and that the defendants, their 
family members, servants and agents have no right to enter into or remain in 
possession of the said shop after June 30, 1959. They have prayed for an in- 
junction restraining the defendants, their servants, agents and family mem- 
bers from entering into the said shop premises. They have also prayed for 
the amount of commission which may be found due and payable to them under 
the agreement dated June 23, 1955. 

The defendants resisted the suit. It is not necessary to set out the several 
contentions raised by the defendants in their written statement. For our pre- 
sent purpose we need only refer to the contention raised by the defendants in 
regard to the jurisdiction of the Court in which the suit has been instituted 
by the plaintiffs. It was contended that defendant No. 1 was the lawful tenant 
of the plaintiffs in respect of the suit shop premises and, therefore, in view of 
the provisions of s. 28 of the Bombay Rent Act it was the Court mentioned 
in that section which alone could entertain the suit and not the Bombay City 
Civil Court. 

In the other suit being Suit No. 390 of 1953 the case of the plaintiffs was 
that the defendant was their licensee and the relief claimed by them was for 
a declaration that the defendant had ceased to be their licensee and therefore 
be directed to hand over peaceful and vacant possession of the premises along 
with the furniture and other articles lying in the premises. The defendant in 
that suit also raised the same contention as was raised by the defendants in 
the first suit to which we have already adverted. He stated that he was the 
tenant of the furnished premises in the suit and the plaintiffs were his land- 
lords and as there was a relationship of landlord and tenant between the plain- 
tiffs and the defendant, the provisions of the Bombay Rent Act applied to his 
case and therefore the Bombay City Civil Court had no jurisdiction to enter- 
tain the suit. 

In both the suits the issue as to whether the Bombay City Civil Court had 
jurisdiction to entertain the suits was treated as a preliminary issue. The 
learned Judges who disposed of the preliminary issue held relying mainly upon 
a recent judgment of the Supreme Court reported in Babulal Bhuramal v. 
Nandram Shivram,' that the City Civil Court had no jurisdiction to entertain 
the suits against the defendants when they raised a question or made a claim 
that arose under the Bombay Rent Act or under any of its provisions. Accord- 
ingly the learned Judges directed that the plaints in the aforesaid two suits 
be returned to the respective plaintiffs for their presentation to the proper 
Court. It is against these orders returning the plaints to the plaintiffs that 
the present appeals from order have been preferred to this Court by the plain- 
tiffs in the aforesaid two suits. 

Section 28(1) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, so far as is material for our present purpose provides: 

“Notwithstanding anything contained in any Jaw and notwithstanding that by 
reason of the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay,... 
shall have jurisdiction to entertain and try any suit or proceeding between a land- 
lord and a tenant relating to the recovery of rent or possession of any premises to 
which any of the provisions of this Part apply and to decide any application made 
under this Act and to deal with any claim or question ‘arising out of this Act or any . 
of its provisions and...no other Court shall have jurisdiction to entertain any such 
suit, proceeding or application or to deal with such claim or question.” 

It is the contention of the respondents before us that in view of this section 
it is the Court of Small Causes, Bombay, and not the Bombay City Civil Court 
that shall have jurisdiction to entertain the present suits. Now, it is not dis- 
puted that the provisions of Part II of the Bombay Rent Act apply to the pre- 
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sent premises which are the subject-matters in the aforesaid two suits. Then 
the question arises whether the present suits are between landlords on the one 
hand and tenants on the other and relate to the recovery of rent or possession 
of such premises and the City Civil Court is called upon to deal with any claim 
or question arising out of the Act or any of its provisions. 


It is well established that for the purpose of determining whether the ordi- 
nary civil Court or the Court constituted under a special Act has jurisdiction 
to entertain a particular suit, the nature of such suit has to be decided on the 
basis of the averments in the plaint and not on the basis of any defence that 
may be taken up by the defendants. This rule is so well known that we do 
not think that it is possible now to controvert it. In Ananti v. Chhannu,2 a 
Full Bench of that Court held that the jurisdiction of the Court is to be ini- 
tially determined by the allegations made in the plaint, and the allegations 
made in the written statement cannot oust that jurisdiction unless and until 
the allegations of fact have been gone into, tried judicially and found to be 
true, and that the plaintiff’s allegations have been found to be false. Where 
therefore a plaintiff, alleging himself to be a tenant, sues in the civil Court a 
. defendant, treating him as a trespasser, for possession and compensation re- 
garding a holding or a part thereof, and the defendant pleads tenancy, then 
the suit is maintainable in the civil Court even after having regard to ss. 99 
and 230 of the Agra Tenancy Act. The learned Judges in that case referred 
to and followed an earlier Full Bench decision of that Court reported in Tara- 
pat Ojha v. Ram Ratan Kuar®. In the course of their judgment they observed 
(p. 508): 

“Where the plaintiff chooses his forum and the defendant denies the jurisdiction of 
the court to hear the case, two questions arise, viz.: 

1. Whether, on the allegations made in the plaint, the suit is cognizable by the 
court, and s 

2. Whether, on the true state of facts, on facts alleged and established by the 
defendant, the suit should be tried by the court. 

Where it is found that, on the allegations made in the plaint, the suit is cognizable 
by the court, it will have to proceed to find whether the facts alleged in the plaint 
are established or not. If it is found, on a trial on the merits so far as this 
issue of jurisdiction goes, that the facts alleged by the plaintiff are not true 
and the facts alleged by the defendant are true, and that the case is not cognizable by 
the court, there will be two kinds of orders to be passed. If the jurisdiction is only 
one relating to territorial limits or pecuniary limits, the plaint will be ordered to be 
returned for presentation to the proper court. If, on the other hand, it is found that, 
having regard to the nature of the suit, it is not cognizable by the class of court to 
which the court belofigs, the plaintiffs suit will have to be dismissed in its entirety. 
The reason will be that on the unamended plaint the revenue court would have no 
jurisdiction to hear this suit. Of course, if the court allows the plaintiff, even at the 
late stage of the case, to amend his plaint so as to convert the suit into one against a 
person claiming as a landholder or through a landholder, the plaint can be returned 
for presentation to the revenue court.” 

Our own Court has also adopted the same rule for determining the mature of 
the suit for the purpose of jurisdiction. In Govindram Salamatrai v. Dharam- 
palt, the learned Chief Justice Mr. Chagla observed (p. 388): 

i “...There can be no doubt: that when a plaintiff files a suit against a defendant 
allegiħg that he is his licensee, it is a suit which cannot be entertained and tried by 
the Small Causes Court because it is not a suit between a landlord and a tenant, and 
judging by the plaint no question arises out of the Rent Control Act or any of its 
provisions which would have to be determined on the plaint as it stands. ...It cannot 
be suggested that the plaintiff should anticipate any defence that might be taken ‘up 
by the defendant that he is a tenant or that the initial jurisdiction which the Court 
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had or which the Court lacked should be controlled or affected by any subsequent 
contention that might be taken up by the defendant. ...When a party puts a plaint 
on file, it is at that time that the Court has, to consider whether the Court had jurisdic- 
tion to entertain and try that suit or not” ` 

Mr. Justice Bhagwati, as he then was, in his concurring judgment has observed 
that whether a suit was capable of being entertained by the High Court would 
be determined by a perusal of the plaint which was filed in the High Court. 


In Jaswantlal v. “Western Comp., India”,© it was held that in order to de- 
cide whether a suit comes within the purview of s. 28 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, what must be considered 
is what the suit as framed in substance is and what the relief claimed therein 
is. If the suit as framed is by a landlord or a tenant and the relief asked’ for 
is in the nature of a claim which arises out of the Act or any of its provisions, 
then only and not otherwise will it be covered by s. 28 of the Act. 


If, therefore, it is only the averments in the plaints that are the determining 
factors in ascertaining the nature of the suit, there cannot be any doubt that 
the present suits are not suits between a-landlord and a tenant and that no 
claim or question arises out of the Bombay Rent Act or any of its provisions 
which would have to be determined on the plaints as they stand. In fact, it 
is not disputed that the averments in the plaints do not disclose any relation- 
ship between the parties as that of Jandlord and tenant or raise any claim 
or question arising out of the Bombay Rent Act or any of its provisions. It 
is, however, urged by the learned counsel Mr. Khambatta that the defendants 
claim that relationship viz. the relationship of landlord and tenant and have 
raised questions regarding their rights as tenant under the Bombay Rent Act 
and, therefore, it is contended that the jurisdiction of the Bombay City Civil 
Court would be ousted and that the suits would lie only in the Court of Small 
Causes at Bombay. In support of this contention Mr. Khambatta seeks to rely 
upon the decision of the Supreme Court reported in Babulal Bhurmal v. Nand- 
ram Shivram. The facts in that case were that the landiord had filed a suit 
in ‘the Court of Small Causes at Bombay which was Suit No. 483/4400 of 1948 
against his tenant and against two others who claimed to be the sub-tenants of 
his tenant. The ground upon which the eviction was sought for by the land- 
lord in his suit was that the tenant (who had been impleaded as defendant 
No. 1) had forfeited his rights under the Bombay Rent Act as he ‘had illegal- 
ly sub-let the premises to others who were defendants Nos. 2 and 3 to the suit. 
The Court of Small Causes held that subletting upon which the defendants had 
relied was contrary to law and they could not, therefore, claim protection under 
the Bombay Rent Act. There was accordingly a decree in favour of the land- 
lord for eviction against all the defendants. The defendants thereafter insti- 
tuted Suit No. 2178 of 1954 in the Bombay City Civil Court. They were 
plaintiffs Nos. 1 to 3. Plaintiff No. 1 was the head-tenant and plaintiffs Nos. 2 
and 3 claimed to be his sub-tenants. It was averred that plaintiffs Nos. 2 and 
3 were lawful sub-tenants from plaintiff No. 1 and, therefore, entitled to the 
rights and privileges conferred upon such lawful sub-tenants under the provi- 
‘sions of the Bombay Rent Act. The landlord, who was the defendant in this 
suit, raised a question of jurisdiction. He contended that the suit as instituted 
by the plaintiffs could not be entertained by the Bombay City Civil Court in 
view of s. 28 of the Bombay Rent Act. The Bombay City Civil Court held 
that it had jurisdiction to entertain the suit but dismissed the suit on merits. 
, The plaintiffs preferred an appeal to the High Court. The High Court decid- 
. ed only the question of jurisdiction and disagreeing with the view of the Judge 
of the City Civil Court held that the City Civil Court had no jurisdiction to 
entertain the suit. The judgment of the High Court is reported in Harswarup 
Khannamal v. Nandram.€ In the appeal before the High Court, the plaintiffs- 
appellants relied upon Govindram Salamatrai, which we have referred to 
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above. That case was distinguished on the ground that it did not relate to a 
suit between a landlord and a tenant, but it related to a suit between a licensor 
and a licensee. AY 

Thereafter the plaintiffs went in appeal to the Supreme Court. Their Lord- 
ships of the Supreme Court held that the High Court correctly decided that 
the suit filed by the plaintiffs could not be determined by the City Civil Court 
and dismissed the appeal. 

We have read the decision of their Lordships with care with the learned 
counsel, Mr. Khambatta, but we have not been able to find any observation 
in any of the paragraphs of the judgment of their Lordships which would sup- 
port the present contention made by Mr. Khambatta for the respondents. 
Their Lordships have in more than one place largely referred to the averments 
in the plaint and have tried to find out as to what was the suit and what was 
the relief claimed in such suit. On the other hand, reading the judgment as 
a whole it seems to us clear that the same test which we have set out above 
for determining the jurisdiction of the Court was at the back of their Lord- 
ships’ minds when they referred to the several averments made in the plaint 
which was before them. First they have referred to the plaint and have stated 
that the plaint clearly asserted that plaintiff No. 1 was entitled in law to sub- 
let the premises in question to plaintiffs Nos. 2 and 3 and that there had been 
a lawful subletting of the premises to them. In para. 11 of the plaint the 
plaintiffs asserted that they were always: ready and willing to pay the rent 
in respect of the said premises and to observe and perform the terms and con- 
ditions of the tenancy. Paragraph 12 was also referred to by their Lordships 
wherein the declaration which the plaintiffs prayed for in the suit was in the 
following terms: 

“The plaintiffs submit that they are entitled to a declaration that 1st plaintiff is a 

tenant of the said premises within the meaning of the Bombay Rents, Hotel and Lodging 
House Rates Control Act of 1947, and that the 2nd and 3rd plaintiffs are entitled to 
the possession, use and occupation of the said premises as the lawful sub-tenants of 
the 1st plaintiff in respect of the said premises.” 
Then cls. (a) and (b) of para. 18 of the plaint were referred to wherein the 
relief sought by the plaintiffs was mentioned. Clause (c) of para. 18 of the 
plaint was also referred to wherein the plaintiffs had prayed for an injunction 
against the “defendants, their servants or agents restraining them from pro- 
ceeding further with the execution of the decree of the Court of Small Causes 
in Suit No. 483/4400 of 1948. After having referred to the several paragraphs 
in the plaint, their Lordships observe: 

“It is manifest from the assertion in the plaint and the nature of the relief asked 
for, that the plaintiffs based their case on the provisions of the Act.” i 
After having referred to the several paragraphs in the plaint they proceeded 
to construe the provisions of ss. 28 and 29A of the Act and then they observe: 

“In a suit for recovery of rent, where admittedly one party is the landlord and 
the other the tenant, s. 28 of the Act explicitly confers on Courts specified therein 
jurisdiction to entertain and try the suit and expressly prohibits any other Court 
exercising jurisdiction with respect thereto. Similarly, in a suit relating to possession 
of premises, where the relationship of landlord and tenant admittedly subsists between 
the parties, jurisdiction to entertain and try such a suit is in the Courts specified in 
s. 28 and no other. All applications made under the Act are also to be entertained and 
disposed of by the Courts specified in s. 28 and no other. In all such suits or proceedings 
the Courts specified in s. 28 also have the jurisdiction to decide all claims or questions 
arising out of the Act or any of its provisions., The words employed in s. 28 make 
this quite clear. Do the provisions of s. 28 cover a case where in a suit one party 
alleges that he is the landlord and denies that the other is his tenant or vice versa and 
the relief asked for in the suit is in the nature of a claim which arises out of the Act 
or any of its provisions? The answer must be in the affirmative on a reasonable inter- 
pretation of s. 28,” : i a i 
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We asked Mr. Khambatta to point out any passage in the judgment of their 
Lordships from which it could be suggested that their Lordships were also 
considering the contentions of the defendant as having a bearing upon the 
question of jurisdiction of the Court to entertain the suit before them. He 
only drew our attention to and strongly relied upon the words used in the 
question posed by their Lordships: 

“Do the provisions of s. 28 cover a case where in a suit one party alleges that he 

is the landlord and denies that the other is his tenant or vice versa and the relief 
asked for in the suit is in the nature of a claim which arises out of the Act or any of 
its provisions?” 
Mr. Khambatta says that this question covers also a case where in a suit it is 
not the plaintiff but only the defendant in the position of the respondents 
before us who has raised a contention that he is a tenant and, therefore, the 
Bombay City Civil Court has no jurisdiction to entertain a suit against him. 
It is not possible to hold that such a case is covered by the question posed by 
their Lordships in the passage which we have quoted above. To us it seems 
that the question covers only two cases. Both of them are cases where the 
plaintiff either as landlord or as tenant has filed his suit and has asked for a 
relief which is in the nature of a claim which arises out of the Act or any of 
its provisions. The first is where the plaintiff alleges that he is the landlord 
and himself denies that the defendant is his tenant in the sense that he is not 
entitled to be protected from eviction by any of the provisions of the Act, and 
the second is where the plaintiff alleges that he is a tenant and himself denies 
that the defendant is his landlord in the sense that he is not entitled to evict 
the plaintiff under the provisions of the Bombay Rent Act. The cases covered 
by the question are qualified by the latter clause, ‘‘and the relief asked for in 
the suit is in the nature of a claim which arises out of the Act or any of its 
provisions’. This qualification obviously excludes the case of a defendant 
raising a plea under the provisions of the Bombay Rent Act. 

Mr. Khambatta, however, contended that a relief in the nature of a claim which 
arises out of the Act or any of its provisions could be asked even by a defend- 
ant under the provisions of the Bombay Rent Act. We have ourselves looked 
into the provisions, particularly those of Part II of the Bombay Rent Act, and 
we do not find any provision in that Part which entitles a person in the posi- 
tion of a defendant to ask for such a relief in the same manner as plaintiff 
can do in a suit properly instituted by him. Mr. Khambatta refers us to the 
provisions of s. 12 of the Bombay Rent Act, which is in Part II. Section 12, 
as it reads, refers only to the suit which can be instituted by the landlord 
under certain circumstances stated in that section. It is true that when the 
tenant complies with the provisions of cl. (b) of sub-s. (3) of s. 12, the land- 
lord will not be entitled to a decree for eviction. It only means that in the 
event of such compliance by the defendant plaintifi’s suit for eviction will be 
dismissed. It does not mean that under the aforesaid clause any right has 
been conferred upon the defendant as such to ask for a relief in the nature of 
a claim which arises out of the Act or any of its provisions. The words of 
the clause speak only of the suit wherein the relief claimed by the plaintiff 
is eviction of the defendant and do not refer to any relidf as such which can 
be claimed by and granted to defendant. The clause only sets out the circum- 
stances under which the relief for eviction claimed by the plaintiff shall not 
be granted to him. Besides, the words used in the question posed by their 
Lordships are ‘‘the relief asked for in the suit’? which obviously mean that it 
is only the plaintiff who can ask for a relief by his suit. 

Their Lordships themselves have'in the subsequent part of the judgment ex- 
plained as to what cases were intended to be covered by the question posed 
by them. They have first referred to the Suit No. 483/4400 of the Court of 
Small Causes which had been admittedly filed by a landlord. Their Lordships 
have described this suit as a suit by a landlord where there was a denial of the 
right of the defendants as tenant. It is true that the right asserted by the 
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defendants in that suit is described as a claim which arose out of the Act or 
any of its provisions. This was necessary to explain the precise nature of the 
right set up by the defendants and the reference to the precise nature of such 
right had a bearing upon the averments in the plaint because in their Lord- 
ships’ view the suit, in substance, was a denial of the right of the defendants 
as tenants. Their Lordships were only showing that the right or claim set 
up by the defendants under the Act had been denied by the plaintiff in 
his suit. For understanding the full implication of the plaintiff’s denial of 
the right of the defendants, it was necessary to know what that right was. The 
first case contemplated in the question posed by their Lordships, therefore, 
seems to refer to such a suit as the one filed by the landlord in the Court of 
Small Causes, Bombay. 

In the next paragraph of their judgment their Lordships have referred to 
the second class of suits covered by the question posed by them earlier. Indeed 
the suit which was before their Lordships was one of such suits. It was a suit 
which raised in substance a claim to the effect that the plaintiffs were the tenants 
of the premises within the meaning of the Act. The suit related to the posses- 
sion of the premises and the right of the landlord (defendant) to evict any 
of the plaintiffs was denied on the ground that plaintiff No. 1 was a tenant 
within the meaning of the Act and the premises had been lawfully sublet by 
him to plaintiffs Nos. 2 and 3. 


Therefore, it seems to us that in no part of the judgment of their Lordships 
is there any reference made to the contentions of the defendant as being ger- 
mane in considering the question of jurisdiction of a Court to entertain a parti- 
cular suit. 

Mr. Khambatta also relied upon the following passage where their Lordships 
gave their considered view on the interpretation of the provisions of s. 28. 
Their Lordships stated :— 


“On a proper interpretation of the provisions of s. 28 the suit contemplated in 

that section is not only a suit between a landlord and a tenant in which that relation- 
ship is admitted but also a suit in which it is claimed that the relationship of a land- 
lord and a tenant within the meaning of the Act subsists between the parties.” 
It seems to us that the words ‘‘but also a suit in which it is claimed that the 
relationship of a landlord and a tenant within the meaning of the Act subsists 
hetween the parties’’ must refer only to a suit in which plaintiff makes a claim 
of such relationship. What seems to have been emphasized throughout the 
judgment of their Lordships is that if it is found from the nature of the suit 
which their Lordships determined by reference to the averments in the plaint 
that the plaintiff has made out a claim which arises under the Act then his 
suit will have to be tried by the Court specified in s. 28 of the Act. 

In Jaswantlal v. “Western Company, India” the decision of the Supreme 
Court was also considered at length and it was held that if the suit as framed 
was by a landlord or a tenant and the relief asked for was in the nature of a 
claim which arises out of the Act or any of its provisions then only and not 
otherwise the suit would be covered by s. 28. The learned counsel contended 
that the observations made by the learned Judges in that case were not strictly 
necessary in view of their earlier finding that the defendant was not a tenant 
as the sub-tenancy claimed by him contravened the provisions of s. 15 of the 
Bombay Rent Act. It is not possible to hold that the observations made by 
the Jearned Judges were not strictly necessary. It seems to us that arguments 
were made presumably on alternative grounds and the learned Judges were 
called upon to give their considered view on the arguments raised by a reference 
to the decision of the Supreme Court. Even assuming that the observations to 
which we have referred were not strictly necessary, still it seems to us that the 
learned Judges have, with respect to them, correctly interpreted the decision of 
the Supreme Court and we are in entire agreement with those observations. 

Mr. Khambatta strongly relied upon the decision of this Court reported in 
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Ebrahim Saleji v. Abdulla Ali,’ where the learned Judge Mr. Justice Gajen- 
dragadkar, as he then was, held that s. 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, includes within its jarisdiction all 
suits and proceedings where the trial Court has to consider the claims or ques- 
tions arising out of the Act, and it makes no difference whether such claim or 
question arises from the allegations made in the plaint or those made in the 
written statement. An appeal lies under s. 29 of the Act against a decree or 
order made in the suit whether it is in favour of the plaintiff or against him. 
This case came to be considered by the Court of Appeal in Govindram Sala- 
matrai v. Dharampal, where the learned Judges of this Court did not approve 
of the reasoning adopted by Mr. Justice Gajendragadkar; in fact, it has been 
expressly overruled. Further we do not think that the reasoning adopted by 
Mr. Justice Gajendragadkar will be of much assistance in considering whether 
the present suit could be entertained by the Bombay City Civil Court or the 
jurisdiction of that Court is ousted. If, as we have held, it is only the aver- 
ments in the plaint which are relevant and which alone must be looked to 
before the nature of the suit is ascertained, then we do not see how the con- 
tentions or even the claims made by the defendant at a subsequent stage could 
be regarded as relevant in considering the nature of the suit, which obviously 
is not his suit, and in determining the jurisdiction of the Court. 

For these reasons, the orders that have been passed in the two suits must 
be set aside and the suits sent back to the lower Court for disposal in accord- 
ance with law. The appellants to get their costs of the appeals. 

The learned Judge will also consider as to who should bear the costs so far 
incurred in the suits. We direct that the hearing of both the suits be expedited. 


Orders set aside. 


SUPREME COURT. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice M. Hidayatullah and 
Mr. Justice K. C. Das Gupta. j \ 


LILACHAND TULJARAM GUJAR v. MALLAPPA TUKARAM BORGAVI.* 
Bombay Land Revenue Code (Bom. V of 1879), Sec. 74 Co-mortgagors occupants of 
land and one of these registered: occupant—Registered occupant giving Ra}inama 
under s. 74 submitting unconditional surrender of land—Whether Rajinama passed by 
registered occupant affects right of other co-mortgagor and his equity of redemption, 


Under s. 74 of the Bombay Land Revenue Code, 1879, where there are more occu- 
pants than one in respect of the same occupancy, each occupant hashis own rights 
and the fact of registration of one of them as the registered occupant attracts the 
operation of the Code and confers certain rights or imposes certain obligations on 
the registered occupant as laid down in the Code but does not take away the rights 
of other occupants. If any of.the occupants other than the registered occupant desires 
to relinquish his occupancy, he cannot himself give a notice of relinquishment but 
must give it by and through the registered occupant. Nevertheless, the registered 
occupant, in the absence of any authority, express or implied, to be clearly pleaded 
and strictly proved, has no inherent or independent right to give any such notice 
so as to affect the interests of the other occupants. 

Lalchand v. Khandu, referred to. _¢ 


Tre facts appear in the judgment. 


- M: 8. K. Sastri, for the appellants. ; . 4 
. Naunit Lal, for respondents Nos. 1, 1(a), (b), (e), (d) and (e). ` 


7 (1950) 52 Bom. L.R. 897. No. 24 of 1955. f 
*Decided, September 11, 1959. Civil Appeal 1 (1920) 22.Bom. L.R. 1431 
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Das C.J. This appeal by special leave hag arisen out of Original Suit No. 
582 of 1937 filed in the Court of the Subordinate Judge of Chikodi by one 
Tukaram Shiddappa Borgavi alias Teli (since deceased) and his son Mallappa 
Tukaram Borgavi alias Teli (respondent No. 1 herein) against the appellants 
for the redemption of certain mortgaged property and possession thereof free 
-from encumbrances and for other ancillary reliefs. The mortgaged property 
consists of R.S. No. 307 which is Devasthan Inam lands burdened with the 
obligation to sppply oil for Nand Deep, i.e., keeping a lamp always burning 
before Shri Tholaba Deity in the village of Nipani. The said property origi- 
nally belonged to two brothers Shiddappa and Annappa. The khata of the 
land, however, stood in the name of Shiddappa as the registered occupant 
under s. 74 of the Bombay Land Revenue Code, 1879 (Bombay Act V of 1879). 


The facts material for our present purpose may now be stated. On January 
23, 1888, Shiddappa and Annappa executed a usufructuary mortgage (exh. 
D-51) in favour of Lalchand Bhavanchand Gujar and Tuljaram Bhavanchand 
Gujar for Rs. 1,300 made up of Rs. 1,100 due under a previous mortgage and 
Rs. 200 presently advanced in cash. That deed provided that the mortgage 
money would be repaid within a period of three years and that the mortgagors 
would pay the judi and incur the expenses of the Nand Deep and that on 
failure of the mortgagors to meet the said outgoings, the mortgagees would in- 
‘eur the said expenses and add the same to their claim on the mortgage. On 
March 10, 1900, Shiddappa alone executed a simple mortgage (exh. D-52) for 
Rs. 600 in favour of the same mortgagees. A part of the consideration for this 
simple mortgage consisted of moneys borrowed by both the brothers on bonds 
executed by both of them. This simple mortgage-deed provided that the 
mortgagees would bear the expenses of the Nand Deep and debit the same to 
the mortgagors in the mortgage account. On March 22, 1900, before the simple 
mortgage-deed was presented for registration, Shiddappa, who was the regis- 
tered occupant, gave a Rajinama under s. 74 of the Bombay Revenue Code re- 
cording his desire to submit an unconditional surrender of the above-mentioned 
khata of R.S. No. 307 from the end of the then current year. On the same day, 
the mortgagees by a Kabuliyat prayed that the occupancy in the mortgaged 
property may be granted to them. Both the Rajinama and the Kabuliyat were 
sanctioned by the Mamlatdar on May 5, 1900. Shiddappa having died, Annap- 
pa in 1905 applied to the Mamlatdar alleging that the mortgaged property was 
Devasthan Inam and praying for the cancellation of the transfer in favour of 
the mortgagees and for placing the mortgaged property in his name. This 
application was rejected. In 1907 Shiddappa’s son Tukaram (the original 
plaintiff No. 1 herein) and Annappa, the brother of Shiddappa filed suits 
against the mortgagees for accounts to be taken under the Deccan Agricultu- 
rists’? Relief Act. «That suit having been dismissed, they appealed to the Dis- 
trict Court, Belgaum, but that appeal was dismissed on March 15, 1909. An- 
nappa again applied for the lands being put in his possession, but that appli- 
cation also was rejected on August 4, 1910. Thereafter, in 1911 Annappa and 
Tukaram, the brother and son respectively of Shiddappa, filed C.S. No. 362 of 
1911 under the same Deccan Agriculturists’ Relief Act for the same reliefs, 
That suit was also dismissed and the appeal therefrom met with a like fate on 
March 17, 1914. In 1922, Annappa died without any issue. The mortgagee Lal- 
chand died issueless and the mortgagee Tuljaram died leaving a son named 
Lilachand Tuljaram who became entitled to the entire mortgage securities. 
On.November 1, 1987, Tukaram and his son Ganpat, alleging that they were 
the legal representatives of both Shiddappa and Annappa, filed Original Suit 
No. 586 of 1937, out of which this appeal arises, against the appellants Lila- 
chand and his three sons for the redemption of the mortgages. In the written 
statement the defendants-appellants pleaded that the deceased Shiddappa 
having sold the mortgaged property to the mortgagees, the equity of redemption 
. became extinguished and that as Shiddappa alone was the registered occupant, 
the Rajinama given by him was valid and binding on Annappa. They fur: 
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ther alleged that the plaintiffs were not the heirs of the deceased Annappa, 
for the latter had died after having transferred his interests in the mortgaged 
properties to others. It transpires that Annappa died in 1922 after having 
made and published his last will and testament bequeathing his interest in 
the mortgaged properties to one Krishna Kallappa, that Krishna Kallappa ap- 
plied for letters of administration in respect of Annappa’s estate and that in 
spite of the opposition of Tukaram, letters of administration with a copy of 
the will annexed was granted to Krishna Kallappa. Krishna Kallappa having 
died, his four sons were added as party defendants to this suit and then on 
their own application they were transposed to the category of plaintiffs. 

The trial Court held that the Rajinama executed by Shiddappa did not ex- 
tinguish the title of the mortgagees in the mortgaged property, that the plain- 
tiffs were agriculturists, that they were bound to pay the amount also under 
the simple mortgage and that on taking account the mortgages had redeemed 
themselves. Accordingly the trial. Court passed a decree for possession declar- 
ing that both the mortgages had been satisfied. The mortgagees, defendanta 
Nos. 1 to 4, appealed to the District Court, Belgaum, in Regular Civil Appeal 
No. 822 of 1940. The District Court held that by the Rajinama, Shiddappa 
intended to convey the title in the suit land to the mortgagees and hence Shid- 
dappa’s heirs, plaintiffs Nos. 1 and 2, could not claim redemption of Shid- 
dappa’s one-half share in the suit land. As regards Annappa’s share, the learn- 
ed Judge held that the Rajinama had not the effect of transferring the interest 
of Annappa to the mortgagees and that inasmuch as the mortgages were sub- 
sisting, the defendants could not acquire title by adverse possession. In this 
view he allowed the appeal in part with the result that the suit was dismissed 
so far as the claims of plaintiffs Nos. 1 and 2 were concerned, but the claims 
of plaintiffs Nos. 3 to 6 as the legal representatives of Annappa were upheld 
and they were allowed to redeem Annappa’s one-half share in the mortgaged 
property on payment of one-half of the amounts due under the two mortgages. 
The mortgagee-defendants Nos. 1 to 4 appealed to the High Court in Second: 
Appeal No. 754 of 1942 against that part of the decree which rejected their 
claim to Annappa’s share and plaintiffs Nos. 1 and 2 also filed Second Appeal 
No. 1011 of 1942 against the dismissal of their claim for redemption of one- 
half share of Shiddappa in the mortgaged property. Both the the appeals 
were disposed of by a common judgment by Weston J. The learned Judge 
held that, so far as Shiddappa’s share was concerned, the Rajinama was a com- 
plete relinquishment of his interest but as regards Annappa’s share, he agreed 
with the District Judge’s conclusion that Shiddappa could not bind Annappa’s 
share by the Rajinama and in this view of the matter he dismissed both the 
appeals. Against this decree both the parties preferred Letters Patent Ap- 
peals, namely, L.P.A. No. 22 of 1945 which was filed by defendants Nos. 1 to 
4 and L.P.A. No. 16 of 1945 which was filed by plaintiffs Nos. 1 and 2. The 
Division Bench dismissed both the appeals. The present plaintiff No. 1, the 
son of Tukaram (the deceased son of Shiddappa who was the original plaintiff 
No. 1) has not come up to this Court and, therefore, the decision of the Division 
Bench has become final so far as he is concerned. The High Court having 
refused to grant leave to appeal to this Court, the mortgagees-defendants Nos. 
1 to 4 applied to and obtained from this Court special leave to appeal against 
the decision of the Division Bench in so far as it upheld the rejection of their 
claims to Annappa’s half-share in the mortgaged property. Hence the present 
appeal. The plaintiffs-respondents, who are the legal representatives of Annap- 
pa and against whom the present appeal is directed, have not entered appear- 
ance in this appeal. 

Learned advocate appearing in support of the appeal urges that the Raji- 
nama and the Kabuliyat taken together evidenced a transfer of title from the 
mortgagors to the mortgagees and, therefore, operated to extinguish the equity 
of redemption not only of Shiddappa but also of Annappa, for there is suff- 
cient evidence on record that Shiddappa was the manager and karta of the 
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joint family and that in the matter of passing the Rajinama he had acted in 
that capacity and, therefore, the Rajinama was binding on his brother Annappa. 
As pointed out by the Division Bench in their judgment in the Letters Patent 
Appeal, this case of Shiddappa having acted as karta was nowhere made by 
the defendants-appellants in their written statement and, in agreement with 
the High Court, we declined to allow learned advocate for the appellants to 
make out such a new case. This case being thus out of the way, learned advo- 
cate for the appellants urges that under s. 74 of the Bombay Land Revenue 
Code, as Shiddappa was the registered occupant, the Rajinama filed by him 
operated upon the entire occupancy and amounted to a relinquishment of the 
rights of both the brothers Shiddappa and Annappa. Section 74 of the Bom- 
bay Land Revenue Act, as it stood at all material times, ran as follows :— 

“An occupant may, by giving written notice to the Mamlatdar or Mahalkari, relin- 
quish his occupancy, either absolutely or in favour of a specified person; provided that 
such relinquishment applied to the entire occupancy or to whole survey numbers, or 
recognized shares of Survey Numbers. 

An absolute relinquishment shall be deemed to have effect from the close of the 
current year, and notice thereof must be given before the 3lst March in such year, or 
before such other date as may be from time to time prescribed in this behalf for each 
district by the Governor in Council. 

A relinquishment in favour of a specified person may be made at any time. 

When there are more occupants than one, the notice of relinquishment must be given 
by the registered occupant; and the person, if any, in whose favour an occupancy is 
relinquished, or, if such occupancy is relinquished in favour of more persons than one, 
the principal of such persons, must enter into a written agreement to become the regis- 
tered occupant, and his name shall thereupon be substituted in the records for that 
of the previous registered occupant.” 

Reliance is placed on the concluding paragraph of the section which provides 
that when a relinquishment is made in favour of more persons than one the 
principal one of such persons must enter into a written agreement to become 
the registered occupant and his name shall thereupon be substituted in the 
records for that of the previous registered occupant. This provision, it is 
said, makes it clear that so far as the revenue authorities are concerned, it is 
the registered occupant who represents the entire occupancy and the fact that 
the notice of relinquishment must, under the section, be given by the registered 
oceupant also supports the contention that the Rajinama passed by the regis- 
tered occupant binds all the occupants. We are unable to accept this argu- 
ment as correct. The concluding paragraph of the section clearly recognises 
that a relinquishment may be in favour of more persons than one. It is true 
that the principal one of such persons must enter into a written agreement to 
become the registered occupant. This is for facilitating the purpose of the 
Code but it does not mean that the other persons in whose favour the occu- 
pancy is relinquished cease to have any right. That their right as occupants 
remains is clearly recognised by the opening paragraph of the section which 
gives an occupant a right to relinquish his occupancy either absolutely or in 
favour of a specified person. This right is given to all occupants, if there are 
more than one, for the singular includes the plural. It is true that where 
there are more occupants than one, the notice of relinquishment on behalf of 
any occupant must be given by the registered occupant. That does not mean, 
in the absence of any specific pleading and cogent proof, that a notice of relin- 
quishment given by the registered occupant must necessarily be a notice on 
behalf of all oceupants or any particular occupant other than the registered 
occupant, or that the registered occupant has the right to give such a notice 
without reference to the other occupants so as to affect their interest in the 
occupancy. Turning to the Rajinama, it is clear that Shiddappa did not pur- 
port to file the same on behalf of Annappa nor had he any right to do so by 
reason only of his being the registered occupant. In Lalchand v. Khandu' one 
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out-of four brother mortgagors, who was the registered occupant of the mort- 
gage land, passed a Rajinama of the land in favour of the mortgagee, who executed 
a Kabuliyat for the same. The remaining three mortgagors sued to redeem 
the mortgage alleging that the Rajinama passed by their brother conveyed only 
his interest and nothing more. It was held that though the conveying brother 
was a co-mortgagor with the plaintiffs, he had no right to sell their interest 
in the equity of redemption and that, so far as they were concerned, he was 
in the same position as an outsider. It is true that no specific reference was 
made in the judgment to s. 74 of the Bombay Land Revenue Code, but the 
actual decision in that case, the facts of which are very similar to those of the 
instant case, quite clearly indicates the Court’s understanding of the law appli- 
cable to those facts and that law was nothing but the provisions of s. 74 of 
the Code. In our opinion, on a correct interpretation of s. 74, where there are 
more occupants than one in respect of the same occupancy each occupant has 
his own rights and the fact of registration of one of them as the registered occu- 
pant attracts the operation of the Code and confers certain rights or imposes 
certain obligations on the registered occupant as laid down in the Code but 
does not take away the rights of other occupants. It is true that if any of the 
occupants other than the registered occupant desires to relinquish his oeccupan- 
cy, he cannot himself give a notice of relinquishment but must give it by and 
through the registered occupant. Nevertheless, the. registered occupant, in the 
absence of any authority, express or implied, to be clearly pleaded and strictly 
proved, has no inherent or independent right to give any such notice so as to 
affect the interests of the other occupants. In our opinion the Rajinama pass- 
ed by Shiddappa did not affect the right of Annappa and his equity of redemp- 
tion subsisted at all material times. In our judgment the conclusion of the 
Division Bench of the High Court in the Letters Patent Appeals was correct 
and the principal contention urged before us must be repelled. 

Learned advocate for the appellant then faintly urges that Annappa’s inte- 
rest in the property was extinguished by reason of the adverse possession exer- 
cised by the mortgagees since at least 1905 when the claim of Annappa to 
get the mortgaged property registered in his name failed. It should be remem- 
bered that the mortgagees came into possession of the property pursuant to the 
usufructuary mortgage. Therefore their possession had a lawful origin. A 
mere assertion of an adverse title on the part of the appellants cannot affect 
the subsisting equity of redemption of the mortgagors or operate to shorten 
the period of limitation prescribed for a suit for redemption. In view of the 
observation of the Judicial Committee in Khiarajmal v. Daim,? the learned 
advocate for the appellants did not seriously press the point of limitation any 
further. ' ` ' 

No other point having been urged before us in this appeal, the appeal must, 
for reasons stated above, be dismissed. As the respondents did not appear, 


there will be no order as to costs. 
Appeal dismissed 
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Present: Mr. Justice Syed Jafer Imam and Mr. Justice K. Subba Rao. 


CHIMANLAL PREMCHAND #. THE STATE OF BOMBAY.? 


Bombay Agricultural Produce Markets Act (Bom. XXII of 1939), Secs. 2(1)(i), 26(1), 
—Bombay Agricultural Produce Markets Rules, Rule 65—Pressed cotton in bales 
whether “Agricultural Produce” within s. 2(1)(i)—Whether r. 65 ultra vires State 
Government—Word “business” in r. 65(1) whether includes forward contracts. 

Pressed cotton in bales is an agricultural produce as defined in s. 2(1)(i) of 
the Bombay Agricultural Produce Markets Act, 1939. 


Rule 65 of the Bombay Agricultural Produce Markets Rules, 1941, is not ultra 
vires the State Government, as s. 26(1) of the Bombay Agricultural Produce Markets 
Act, 1939, confers ample power on the State Government to make the rule. 

The word “business” in r. 65(1) of the Bombay Agricultural Produce Markets Rules, 
1941, includes forward contracts for future delivery. 


Tue facts appear in the judgment. 


Purshottam Tricumdas, with J. B. Dadachanji, 8. N. Andley and Ramesh- 
war Nath, for the appellant. 


H. J. Umrigar and R. H. Dhebar, for the respondent. 


Sussa Rao J. This is an appeal by special leave against the judgment of 
the High Court of Judicature at Bombay setting aside that of the First Class 
Magistrate, Broach, and convicting the appellant for contravening the provi- 
sions of r. 65(/) of the Bombay Agricultural Produce Markets Rules, 1941, 
hereinafter called the Rules, and imposing on him a fine of Rs. 25. 

The appellant was a trader carrying on business in cotton at Broach. On 
February 7 and 9, 1958, he purchased full pressed cotton bales from Messrs. 
Ratanji Faranji & Sons in two instalments of 200 bales each through a licensed 
broker, Dahyabhai Acharatlal. He also purchased 100 bales from Halday 
Multi-purpose Co-operative Society. All these purchases were made by the 
appellant as a trader in the market area of Broach without the requisite licence 
from the Market Committee. He was charged in the Court of the Joint Civil 
Judge (Junior Division) and Judicial Magistrate, First Class, Broach, for 
committing the breach of r. 65(1) of the Rules. The Judicial Magistrate held 
that pressed cotton was not cotton, ginned or unginned, within the meaning of 
one of the items mentioned in the Schedule to the Bombay Agricultural Pro- 
duce Markets Act (hereinafter called ‘‘the Act’’), and, therefore, the appellant 
did not commit any offence under the Act or the Rules framed thereunder. 
The State of Bombay carried the matter by way of appeal to the High Court 
of Bombay, and a Division Bench of the said High Court, consisting of Chainani 
and Shah JJ., allowed the appeal and convicted the appellant for contravening 
the provisions of r. 65(1) of the Rules and imposed upon him a fine of Rs. 25. 
This appeal challenges the correctness of the judgment of the High Court. 

Learned counsel for the appellant raised before us the following three con- 
tentions: (i) the Act and the Rules framed thereunder did not apply to pressed 
cotton, and, therefore, the appellant did not contravene the provisions of 
r. 65(/) of the Rules; (ii) r. 65 is ultra vires inasmuch as its provisions are 
in excess of the rule making power of the State Government; and (iii) the 
transactions in question were forward contracts for future delivery, and, as no 
delivery was intended or in fact made, the appellant cannot be said to have 
traded in cotton within the market area. 

The answer to the first contention turns upon the interpretation of cl. (Z) 
of sub-s. (1) of s. 2 of the Act read along with the relevant item or items in the 
Schedule. The relevant provisions read: 


. “Section 2, (1) In this Act, unless there is anything repugnant in the subject or 
context,— 


*Decided, September 15, 1959. Criminal Appeal No. 200 of 1967, 
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(i) “Agricultural Produce” includes all produce of agriculture, horticulture and 
animal husbandry specified in the Schedule;... 

(vi) “Market Area” means any area declared to be a market area under section 4. 

SCHEDULE E. 

1. Fibres— 

(1) Cotton (ginned and unginned.) 

The Bombay Agricultural Produce Markets Rules, 1941: 

Rule 65. (1) No person shall do business as a trader or a general commission 
agent in agricultural produce in any market area except under a licence granted by the 
market committee under this rule... 

(7) Whoever does business as a trader or a general commission agent in agricultural 

produce in any market area without a licence granted under this rule or otherwise con- 
travenes any of the provisions of this rule shall, on conviction, be punishable with a fine 
which may extend to Rs. 200 and in the case of a continued contravention with a further 
fine which may extend to Rs. 50 for every day during which the contravention continues 
after the date of the first conviction, subject to the maximum of Rs. 200.” 
The gist of the aforesaid provisions may be stated thus: Agricultural produce 
includes all produce of agriculture specified in the Schedule. Cotton, ginned 
and unginned, is specified in the Schedule as an agricultural produce. A trader 
cannot do business in the said produce in any market area without obtaining 
licence from the Market Committee. If he does such business without a licence, 
he is liable to punishment under r. 65 of the rules. 

If pressed cotton is ‘‘cotton, ginned or unginned’’, specified in the Schedule, 
the appellant, having admittedly done business in the said cotton in the market 
area, has contravened the provisions of r. 65, and, therefore, he is liable to be 
convicted under r. 67 of the Rules. 

It is contended that ginned cotton which has been pressed into bales is not 
cotton within the meaning of the Act. What is ‘‘pressed cotton’’ in bales?: It 
involves a simple process described as pressing, and cotton is pressed into bales 
only to facilitate its transport from one place to another; it does not involve 
any chemical change or even a manufacturing process. Ginned cotton, after 
it is pressed into bales, continues to be ginned cotton, and it is sold and pur- 
chased only as cotton, though in bales. We find it difficult to accept the argu- 
ment that pressed cotton is a different commodity. Nor do we find any rele- 
vancy in the argument that stockists, industrialists and exporters deal with 
pressed cotton and not loose cotton, because the said fact does not in any way 
change the essential character of the agricultural produce. If a trader carries 
on business in that commodity, the consideration whether the trader or the buy- 
er is an agriculturist or a non-agriculturist is not relevant to the enquiry. 

Items II to XI of the Schedule specify cereals, pulses, oilseeds, narcotics, 
sugarcane, fruits, vegetables, animal husbandry products,* condiments, spices 
and others, and grass and fodder. A perusal of the items indicates that most 
of them would be sold in containers like baskets, packages, tins ete. It cannot 
be argued that when the pulses, fruits or vegetables are packed in a basket, the 
basket with its contents becomes a different commodity from that contained in 
it. So too, when tobacco is pressed and packed, it cannot be suggested that 
packed tobacco has changed its character. So also in the case of other pro- 
ducts mentioned in the Schedule. We do not, therefore, see any principle or 
reason for treating cotton in a different way from other agricultural products. 

It is said that the primary object of the Act is to help agriculturists, that 
agriculturists do not ordinarily deal or do business in bales of cotton ande that 
the Legislature could not, therefore, have intended to make the Act applicable 
to pressed cotton. It cannot be disputed that one of the objects of the Act is 
to protect the producers. That object would certainly be defeated, if within 
the market area a trader, whether he is an agriculturist or not, can do business 
of buying and selling cotton pressed into bales, for by that simple-process he 
would be free from the restrictions imposed to protect the agriculturists. The 
object of such legislation is to protect the producers of agricultural crops from 
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being exploited by the middlemen and profiteers and to enable them to secure 
a fair return for their produce. This object would certainly be defeated if 
we have to accept the contention of the learned counsel for the appellant. 

Shortly stated the position is this: Cotton, ginned or unginned, continues 
to be cotton till it loses its identity by some chemical or industrial process. So 
long as the identity is not lost, the fact that it is pressed into bales or packed 
otherwise does not make it any the less cotton specified in the Schedule to the 
Act. In this view, the pressed cotton in bales is an agricultural produce as 
defined in s. 2(/) (4) of the Act, and, therefore, the appellant in doing business 
in the said produce without licence has contravened r. 65 of the Rules. 

The second contention is that r. 65 is in excess of the rule making power of 
the State Government. This argument is elaborated by the learned counsel in 
- the following manner: purporting to exercise the powers conferred by s. 26 of 
the Act, the Government of Bombay made r. 65 prohibiting any person from 
doing business as a trader, or as a commission agent, in any agricultural pro- 
duce in any market area except under a licence granted by the Market Commit- 
tee under that rule. Under s. 26(2)(e) of the Act, the State Government has 
power only to make rules fixing the maximum fees which may be levied by the 
Market Committee in respect of agricultural produce bought and sold by per- 
sons holding a licence under the Act in the market area. Under the Act the 
State Government is only empowered to grant a licence to any person to use 
any place in the market area for the purpose of buying or selling of any agri- 
cultural produce; therefore, under s. 26(2)(e) of the Act, the Government can 
only make a rule prescribing the fees in respect of a licence issued to a person 
to use any place in the said area and not prohibiting any other person from 
doing business without a licence in that area. So stated the argument appears 
to be plausible, but a scrutiny of the relevant provisions of the Act, the Rules 
‘made by the Government and the Bye-laws framed by the Market Committee 
shows that there is no basis for this contention. The relevant provisions read: 

“The Bombay Agricultural Produce Markets Act, 1939. 

Section 26. (1) The Provincial Government may, either generally or specially for 
any market area or market areas, make rules for the purposes of carrying out the provi- 
sions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing provi- 
sions, such rules may provide for or regulate... 

(e) the management of the market, maximum fees which may be levied by the 
market committee in respect of agricultural produce bought and sold by persons hold- 
ing a licence under the Act in the market area. 

Section 27. (1) Subject to any rules made by the Provincial Government under 
section 26 and witk the previous sanction of the Director or any other officer 
specially empowered in this behalf by the Provincial Government, the market committee 
may in respect of the market area under its management make bye-laws for the regula- 
tion of the business and the conditions of trading therein. 

The Bombay Agricultural Produce Markets Rules, 1941. 

Rule 65. (1) No person shall do business as a trader or a general commission 
agent in agricultural produce in any market area except under a licence granted by the 
market committee under this rule. 

(2) Any person desiring to hold such licence shall make a written application for 
a licence to the market committee and shall pay such fee as may be specified in the 
bye-Jaws. 

(3) On receipt of such application together with the proper amount of the fee the 
market committee may, after making such enquiries, as may be considered necessary 
for the efficient conduct of the market, grant him the licence applied for. On the grant 
of such licence the applicant shall execute an agreement in such form as the market 
committee may determine, agreeing to conform with these rules and the bye-laws and 
such other conditions as may be laid down by the market committee for holding the 
licence. 

(4) Notwithstanding anything contained in sub-rule (3), the market committee 
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may refuse to grant a licence to any person, who, in its opinion, is not solvent or whose 
operations in the market area are not likely to further efficient working of the market 
under the control of the market committee. 

. (5) The licence shall be granted for a period of one year, after which it may be 
renewed on a written application, and after such enquiries as are referred to in sub- 
section (3) as may be considered necessary, and on payment of such fees as may be 
specified in the bye-laws. ; 

(6) The names of all such traders and general commission agents shall be entered 
in a register to be maintained for the purpose. 

(7) Whoever does business as a trader or a general commission agent in agricultural 
produce in any market area without a licence granted under this rule or otherwise 
contravenes any of the provisions of this rule shall, on conviction, be punishable with 
fine which may extend to Rs. 200 and in the case of a continued contravention with a g 
further fine which may extend to Rs. 50 for every day during which the contravention 
continues after the date of the first conviction, subject to the maximum of Rs. 200. 

Bye-laws of the Agricultural Produce Market Committee, Broach. 

Bye-law 83. (1) All traders, general commission agents, brokers, weighmen, mea- 
surers, and surveyors operating in the market area shall pay full fees for each market 
year or any part thereof as per Schedule I given in appendix No. 2 for obtaining licences, 
required to be taken by them, under Rules 65. and 67.” 

The said provisions may be summarised thus: Section 27 of the Act empowers 
the Market Committee, subject to any rules made by the State Government 
under s. 26 and with the previous sanction of the Director, to make bye-laws in 
respect of a market area for the regulation of the business and conditions of 
trading therein. Section 26(J) of the Act enables the State Government to 
make rules for the purposes of carrying out the provisions of the Act. In exer- 
cise of that power conferred under s. 26(J), the State Government made r. 65 
prohibiting any trader from doing business in agricultural produce except under . 
a licence granted by the Market Committee. In exercise of powers conferred 
under s. 27 on the Market Committee, it made bye-law 33 prescribing the fee 
payable in respect of a licence under r. 65 of the Rules. 

The question is whether under s. 26(7) the State Government is empowered 
to make r. 65 prescribing the taking of a licence as a condition for doing busi- 
ness in a market area. It can do so for the purposes of carrying out the pro- 
visions of the Act. Section 27, which is a provision of the Act, enables the 
Market Committee to make bye-laws for the regulation of the business.and the 
conditions of trading in the market area. To enable the Market Committee to 
discharge its functions under s. 27 of the Act more effectively, the Government 
made a rule prohibiting a trader from doing business in a market area without 
licence, and’the Market Committee prescribed the fees payable in respect of 
the licence. The rule was certainly one made for the purpos® of facilitating the 
Market Committee to function effectively under s. 27 of the Act. That the 
Legislature conferred such a power on the State Government is also supported 
by the provisions of s. 27 of the Act. Under s. 27(/), the bve-laws made by 
the Market Committee for the regulation of business and conditions of trading 
in the market area are subject to the rules made by the State Government under 
s. 26. This indicates that under s. 26 of the Act, the State Government has 
also power to make rules for the regulation of business and conditions of trading 
in the market area, and that power can be spelled out from the provisions of 
s. 26(1) of the Act. Therefore, s. 26(7) confers ample power on the State Qov- 
ernment to make r. 65. In this view, it is not necessary to invoke the provisions 
of s. 26(2)(e) to sustain the power of the State Government to make r. 65. 

The third contention though raised was not pursued in view of the word 
‘“business’’ in r. 65(7) which is comprehensive enough to take in even forward 
contracts. 

In the result the appeal fails and is dismissed. - k 
Appeal dismissed. 
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Present: Mr. Justice Syed Jafer Imam and Mr. Justice K. N. Wanchoo. 


ABDUL REHMAN MAHOMED YUSUF v. MAHOMED HAJI AHMAD 
AGBOTWALA.* 


Criminal Procedure Code (Act V of 1898), Secs. 198, 238—Magistrate wrongly framing 
charge on complaint which did not state facts constituting offence with which accused 
charged—Whether in such’ case Magistrate being of opinion that he had wrongly 
framed charge can order acquittal of accused—Procedure to be followed by Magistrate 
in such case—-Order of acquittal whether a nullity. 


Where a Magistrate was of opinion that he had wrongly framed the charge as there 
was no complaint before him as required by s. 198 of the Criminal Procedure Code, 
1898, because the complaint did not state the facts which constituted the offence with 
which the accused was charged and he accordingly acquitted the accused, 

Held, that in such a situation the Magistrate instead of proceeding to record an 
order of acquittal, should have brought the matter to the notice of the High Court 
so that the error might be corrected, and ; 

that the Magistrate had no jurisdiction to frame the charge he had framed and, 
therefore, his order of acquittal must be regarded as a nullity. 


Tue facts appear in the judgment. 


E. B. Ghasvala and I. N. Shroff, for the appellant. 

C. B. Aggarwala, J. B. Dadachanji, 8. N. Andley and, Rameshwar Nath, for 
respondent No. 1. 

H. J. Umrigar, R. H. Dhebar and T. M. Sen, for respondent No. 2. 


Imam J. A complaint was filed by the appellant on December 4, 1953, against 
the respondent Agbotwala and one Phirozbai Mazarkhan under ss. 385, 389 . 
and 500/34 and 109 of the Indian Penal Code in the Presidency Magistrate’s 
15th Court, Mazagaon, Bombay. The accused were summoned. As the accused 
Phirozbai Mazarkhan could not be produced the trial proceeded against the 
respondent Agbotwala (hereinafter referred to as the respondent) only. The 
Presidency Magistrate was not satisfied, on the evidence, that the respondent 
and Phirozbai Mazarkhan had conspired either to defame the appellant or 
to extort money from him. He also held that there was no evidence to show 
that the respondent knew that Phirozbai Mazarkhan was committing an offence. 
Accordingly, he declined to frame a charge under ss. 385 and 389/34 and 109 
of the [ndian Penal Code. 

The Presidency Magistrate, however, framed a charge under s. 500, Indian 
Penal Code against the respondent who pleaded not guilty. He was of the 
opinion, after the consideration of the evidence, that the respondent had on 
October 13, 1952, uttered before Mr. Parab, an advocate, the defamatory words 
with which he was charged. He was further of the opinion that s. 198 of the 
Code of Criminal Procedure stood in the way of his taking cognizance. Al- 
though the complaint had been made by the person aggrieved, there was no 
mention therein of the facts which formed the subject-matter of the offence with 
which the respondent had been charged. The complainant, namely, the appel- 
lant not having mentioned the facts which constituted the offence with which 
the respondent had been charged, the charge had been wrongly framed. The 
Presidency Magistrate was of the opinion that a complaint should have been 
filed in respect of the offence with which the respondent had been charged. As 
that had not been done in the present case the charge had been wrongly framed. 
He accordingly acquitted the respondent. 

Against the decision of the Presidency Magistrate an application in revision 
was filed by the appellant in the High Court of Bombay which was dismissed 
with the remark ‘‘Rejected as no offence’’. Thereafter the appellant obtained 
special leave from this Court to appeal against the decision of the High Court. 

When the appellant filed his complaint before the Presidency Magistrate 
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he referred to the nature of the defamatory statement made by Phirozbai 
Mazarkhan which was contained in the notice sent to him by Mr. N. K. Parab 
on behalf of his client Phirozbai Mazarkhan. After giving good many details 
of the correspondence which ensued thereon, he referred to the part played by 
the respondent in paras. 19 to 24 of the complaint. Whatever was alleged by 
the appellant was the result of knowledge obtained after enquiries. The most 
important of these paras., so far as the respondent is concernkd, is para. 22 
which is as follows :— 

“T have also come to know as a result of my enquiries that accused No. 2 was seen 
on occasions and at the relevant time going to the office of the said advocate Mr. Parab 
at Mazagaon with a woman. My enquiries further revealed that accused No. 2 was in 
fact instrumental in connection with the aforesaid correspondence and filing a complaint 
and that though in fact the complaint was filed in the name of accused No. 1 accused 
No. 2 was the real person behind it.” 

The appellant then finally alleged that Phirozbai Mazarkhan and the respond- 
ent had conspired together and in furtherance of their common intention at- 
tempted to put him in fear of injury in body and reputation and in property 
and that they did so with the object of committing extortion. He accordingly 
asserted that the accused had committed offences under ss. 385, 389 and 500/34 
and 109 of the Indian Penal Code. 

At the trial the charge which had been framed against the respondent was 
as follows :— ; 

“S H. G. Mahimtura, Presidency Magistrate, hereby charge you Mohomed Haji 
Ahmed Agbotwala as follows:— 

“That you on or about 13-10-52 at Bombay defamed Abdul Rehman Mohamed Yusuf 
by making or publishing to witness N. K. Parab certain imputations concerning the said 
Abdul Rehman to wit that a woman named Phirozbai Mazarkhan was in his keeping, 
that he had promised to marry her but did not keep his promise and that he cheated 
her of her ornaments worth about Rs. 30,000 by means of spoken words intending to 
harm or knowing or having reason to believe that such imputations would harm the 
reputation of the said Abdul Rehman and you thereby committed an offence punishabl 
under section 500 of the Indian Penal Code and within my cognizance. d 

“And I hereby direct that you be tried on the said charge. 

“Charge explained. 

“Accused pleads not guilty.” 

It will be noticed that this charge asserts that the respondent had uttered de- 
famatory words to the advocate N. K. Parab. It had not been asserted as a 
fact in the complaint that the respondent had uttered any defamatory words 
to Mr. Parab. The utmost which had been asserted therein against the respond- 
ent was that he was instrumental in connection with the correspondence that 
ensued between the advocate Parab and himself and in the filing of the com- 
plaint by Phirozbai Mazarkhan against the appellant. 


It was urged on behalf of the appellant that the Presidency Magistrate 
having found that the respondent had uttered the words mentioned in the 
charge to the advocate Parab, he should not have acquitted the respondent as 
s. 198 of the Code of Criminal Procedure was no real impediment in the way 
of the Presidency Magistrate. He had taken cognizance of an offence under 
ss. 500/34 and 109 of the Indian Penal Code on the complaint filed by the ap- 
pellant. If at the trial it appeared that- an offence under s. 500 only had,been 
committed it was open to the Presidency Magistrate to take cognizance of that 
offence without the necessity of a separate complaint in respect thereof. It 
was also urged that if the complaint was read as a whole it indicated that the 
respondent must have uttered the words, the subject-matter of the charge, and 
that those words were not uttered to Mr. Parab by Phirozbai Mazarkhan only. 
Finally, it was suggested that even if it be assumed that for the charge framed 
a separate complaint should have been filed and no cognizance could be taken 
for the offence charged in view of s. 198 of the Code of Criminal Procedure 
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and that the Presidency Magistrate was right in his opinion that he had wrong- 
ly framed such a charge, it was his duty to make a reference to the High Court 
for the cancellation of the charge. The Presidency Magistrate acted without 
jurisdiction in proceeding further with the case and recording an order of 
acquittal on the ground that a complaint stating the facts, upon which the 
present charge could have been framed, had not been filed. 

On behalf of the respondent it was urged that the Presidency Magistrate 
correctly acquitted the respondent as there was no complaint for the offence ay 
charged and s. 198 of the Code of Criminal Procedure prohibited him from 
taking cognizance of the offence mentioned in the charge. It was pointed out 
that the offence of defamation could be committed on several occasions. The 
charge, as framed, referred to the defamatory words alleged to have been 
uttered by the respondent to Mr. Parab. This was a separate offence though 
of the same kind from the offence mentioned in the complaint. 

It was further pointed out that although the Presidency Magistrate had 
expressed ‘the opinion that the respondent had uttered the defamatory words 
charged to Mr. Parab he had given no grounds upon which he came to this 
conclusion. If the entire evidence and the attending circumstances were taken 
into consideration it was clear that the evidence of Parab could not be believed. 
Even if it be assumed that the Presidency Magistrate wrongly acquitted the 
accused this was not a case in which the order of acquittal should be set aside. 

The submissions made on behalf of the appellant and the respondent were 
advanced with skill and elaborate arguments were urged in support of the 
respective contentions, 

It seems to us that on the findings of the Presidency Magistrate, he could 
not have recorded an order of acquittal. The complaint as filed was not with 
reference to any alleged defamatory words uttered by the respondent to 
Mr. Parab. Although the Presidency Magistrate believed the evidence of 
Mr. Parab he was of the opinion that he had wrongly framed the charge as 
the complaint did not state the facts which constituted the offence with which 
the respondent had been charged. In such a situation the Presidency Magis- 
trate, instead of proceeding to record an order of acquittal, should have brought 
the matter to the notice of the High Court so that the error might be corrected. 
As the matter is before us in appeal we can do that which the High Court 
could have done. 

In our opinion, the offence charged was a separate offence although of the 
same kind from the offence in respect of which the facts had been stated in the 
complaint. For this separate offence a complaint should have been filed and 
the provisions of s. 198 of the Code of Criminal Procedure complied with. In 
our opinion the provisions of that section are mandatory. Even in s. 238 of 
the Code of Criminal Procedure the importance of the provisions of s. 198 or 
s. 199 of the Code is emphasised. Clause (3) of the section specifically states 
that the provisions of this section do not authorise the conviction of an offence 
referred to in s. 198 or 199 when no complaint has been made as required by 
these sections. The Presidency Magistrate wrongly framed the charge, as on 
the record, when in respect of the offence charged there was no complaint filed 
and the facts as stated in the complaint actually filed did not make out the 
offence as charged. 

It is clear from the findings of the Presidency Magistrate that the offence 
of conspiracy and abetment, as alleged in the complaint actually filed, had not 
been ‘established. He should have then discharged the accused and refrained 
from framing a charge for an offence in respect of which there was no com- 
plaint before him as required by s. 198 of the Code of Criminal Procedure. He 
had no jurisdiction to frame the charge he had framed. His order of acquittal, 
therefore, must be regarded as a nullity. 

In this appeal this Court can do what the High Court could have done. 
We accordingly allow the appeal and set aside the order of acquittal made by 
the Presidency Magistrate but, on the finding of the Presidency Magistrate 

L.R.—10. 
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that no offence of conspiracy or abetment arising therefrom had been established, 
we direct that the present complaint be dismissed. The respondent is accord- 
ingly discharged. 


Appeal allowed. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice M. Hidayatullah and 
Mr. Justice K. C. Das Gupta. 


SATYANARAYAN LAXMINARAYAN HEGDE v. MALLIKARJUN 
BHAVANAPPA TIRUMALE.* 


Constitution of India, Art. 227--Bombay Tenancy and Agricultural Lands Act (Bom. LXVII 
of 1948), Sec. 14—Tenant holding under lease providing that if rent for certain period 
not paid, tenant to hand over possession to landlord—Landlord basing his claim for 
possession on this condition in lease—Want of notice alleged by tenant—Revenue Tri- 
bunal rejecting landlord’s application on ground that tenancy not terminated by 
notice—High Court on application under art. 227 issuing writ of certiorari on ground 
that Tribunal had committed error apparent on face of record—Whether High Court 
competent to issue writ—Character and scope of writs of certiorari. 


The respondent made an application to the Mamlatdar praying for delivery of 
possession of property which the appellant possessed as the tenant under him on the 
basis of a Mulegeni lease under which if rent for three consecutive years fell in arrears 
the Mulegeni right was to become void and the appellant had to hand over possession 
of the property to the respondent. The respondent in his application based his claim 
for possession on this express condition in the lease. The appellant contended that 
the respondent was not entitled to obtain possession of the property as he had not 
given notice that he was entitled to obtain possession of the same under the rent 
agreement and that he had terminated the tenancy. When the matter came in ap- 
peal before the Bombay Revenue Tribunal it held that the Bombay Tenancy and 
Agricultural Lands Act, 1948, was applicable to the lands held on Mulegeni tenure 
but the respondent failed because he had not terminated the tenancy by notice 
before instituting the action for ejectment. In an application by the respondent to 
the High Court under art. 227 of the Constitution of India, the High Court being of 
opinion that the Tribunal had committed an error which was apparent on the face 
of the record in holding that an order of possession could not be made unless a notice 
terminating the tenancy had been given before the institution of the proceedings, 
issued a writ of certiorari and quashed the order of the Tribunal. On the question 
whether there was any error apparent on the face of the record so as to. enable the 
High Court to call for the record and quash the order by a writ of certiorari or 
whether the error, if any, was “a mere error not so apparent on the face of the 
record” which could only be corrected by an appeal, if an appeal lay at all:— 

Held, that the High Court was wrong in thinking that the alleged error in the 
judgment of the Tribunal viz., that an order for possession should not be made unless 
a previous notice had been given, was an error apparent on the face of the record, 

that if anything it could merely be an erroneous decision which could not be cor- 
rected by the High Court in revision under s. 115 of the Civil Procedure Code, 1908, 
or under art. 227 of the Constitution of India. 

An error which has to be established by a long drawn process of reasoning on 
points where there may conceivably be two opinions cannot be said to be an error 
apparent on the face of the record. . 

Hari Vishnu Kamath v. Syed Ahmad Ishaque, referred to. 


Tre facts appear at 55 Bombay Law Reporter 80. 


Purshottam Tricumdas, with Naunit Lal, for the appellant. 
A. V. Viswanatha Sastri, with M. 8. K. Sastri, for the respondent. 


*Decided, September 25, 1959. Civil Appeal 1 [1955] 1 S.C.R. 1104, 
No. 189 of 1955. 
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Das Gupra J. On August 22, 1949, the respondent made an application in 
the Revenue Court of the Mamlatdar of Sirsi, District Kanara, praying for 
delivery of possession of property which the appellant was on that date possess- 
ing as the tenant under him, on the basis of a ‘‘Mulegeni’’ deed executed by 
the respondent’s predecessor-in-interest in favour of the appellant’s predeces- 
sor-in-interest. One of the terms of the lease was that if rent for three conse- 
cutive years fell in arrears the Mulegeni right will be void and the lessee should 
hand over possession of the property to the lessor. In the application made in 
the Mamlatdar’s Court the respondent based his claim for possession on this 
express condition in the lease as also on an alleged termination by him of the 
tenancy. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay 
Act No. LXVII of 1948) hereinafter referred to as the Bombay Tenancy Act, 
which it is not disputed applied to this tenancy, contained provision for termi- 
uation of tenancy in its s. 14. 

The defendant-appellant admitted that rent for three successive years had 
not been paid but contended inter alia that the plaintiff was not entitled 
to an order for possession of the property as he had not ‘‘given notice that he 
was entitled to obtain possession of the same under the rent agreement and that 
he had terminated the tenancy.” The Mamlatdar overruled this contention and 
made an order for possession in favour of the plaintiff-respondent subject to 
the condition that the tenancy of the sub-tenants would not be disturbed. 

On appeal the Collector of Kanara held that the Mamlatdar who had made 
the order had no power under the Bombay Tenancy Act and so had no juris- 
diction to make such an order. He also held that the plaintiff-respondent was 
not entitled to an order for possession as the tenancy had not been terminated 
by due notice. Accordingly he allowed the appeal and set aside the order of 
the Mamlatdar. ‘ 

Against this order the landlord (plaintiff-respondent) appealed to the Bom- 
bay Revenue Tribunal. Before that Tribunal the question of the Mamlatdar’s 
jurisdiction does not appear to have been raised. The Tribunal held that the 
Bombay Tenancy Act was applicable to lands held on Mulegeni tenure but the 
landlord must fail because he had failed to terminate the tenancy by notice 
before instituting the action for ejectment. Accordingly he rejected the appli- 
cation for possession. 

The landlord (plaintiff-respondent) then made an application to the High 
Court.of Bombay and prayed that it may be pleased 

“to exercise Its power of superintendence over the Bombay Revenue Tribunal under 
Art. 227 of the Constitution of India, by calling for the record and proceedings in the case, 
and on perusal thereof set aside the order of the Tribunal and the Collector and restore 
the order of the Mamlatdar, by issuing the writ of certiorari or any other suitable writ.” 
The High Court was of opinion that the Tribunal had committed an error 
which was apparent on the face of the record in holding that an order of posses- 
sion could not be made unless a notice terminating the tenancy had been given 
before the institution of proceedings. In that view the Court issued a writ of 
certiorari, quashed the order of the Tribunal and restored the order of the 
Mamlatdar. 

The character and scope of writs of certiorari have been dealt with by this 
Court in some detail in its decision Hart Vishnu Kamath v. Syed Ahmad Isha- 
gue’. After referring to certain earlier decisions of this Court cited therein 
this Court observed (p. 1121) :— 

“,..On these authorities, the following propositions may be taken to be established: 
(1) Certiorari will be issued for correcting errors of jurisdiction, as and when an 
inferior Court or Tribunal acts without jurisdiction or in excess of it, or fails to exer- 
cise it. (2) Certiorari will also be issued when the Court or Tribunal acts illegally in 
the exercise of its undoubted jurisdiction, as when it decides without giving an oppor- 
tunity to the parties to be heard, or violates the principles of natural justice. (3) The 
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Court issuing a writ of certiorari acts in exercise of a supervisory and not appellate 
jurisdiction. One consequence of this is that the Court will not review findings of fact 
reached by the inferior Court or Tribunal, even if they be erroneous. This is on the 
principle that a Court which has jurisdiction over a subject-matter has jurisdiction to 
decide wrong as well as right, and when the Legislature does not choose to consider a 
right of appeal against that decision, it would be defeating its purpose and policy, if a 
superior Court were to re-hear the case on the evidence, and substitute its own findings 
in certiorari. These propositions are well settled and are not in dispute.” 


Besides the above three propositions, a fourth proposition as to which there 
appears to have been some controversy, was also discussed, namely, whether 
certiorari can be issued when the decision of the inferior Court or Tribunal 
ig erroneous in law. After referring to certain reported decisions, English as 
well as Indian, the position was summarised by this Court at p. 1123 as 
follows :— 

“| .It may therefore be taken as settled that a writ of certiorari could be issued 
to correct an error of law. But it is essential that it should be something more than a 
mere error; it must be one which must be manifest on the face of the record. The real 
difficulty with reference to this matter, however, is not so much in the statement of 
the principle as in its application to the facts of a particular case. When does an error 
cease to be mere error, and become an error apparent on the face of the record? Learn- 
ed Counsel on either side were unable to suggest any clear-cut rule by which the 
boundary between the two classes of errors could be demarcated. Mr. Pathak for the 
first respondent contended on the strength of certain observations of Chagla, C.J., in Batuk 
v. Surat Municipality,’ that no error could be said to be apparent on the face of the 
record if it was not self-evident, and if it required an examination or argument to 
establish it, This test might afford a satisfactory basis for decision in the majority of 
cases. But there must be cases in which even this test might break down, because 
judicial opinions also differ, and an error that might be considered by one Judge as 
self-evident might not be so considered by another. The fact is that what is an error 
apparent on the face of the record cannot be defined precisely or exhaustively, there 
being an element of indefiniteness inherent in its very nature, and it must be left to be 
determined judicially on the facts of each case.” 


The main question that arises for our consideration in this, appeal by special 
leave granted by this Court is whether there is any error apparent on the 
face of the record so as to enable the superior Court to call for the records and 
quash the order by a writ of certiorari or whether the error, if any, was ‘‘a 
mere error not so apparent on the face of the record’’, which can only be 
corrected by an appeal if an appeal lies at all. 


As already stated the principal contention of the defendant-appellant was 
that the landlord, the plaintiff-respondent had no right to an order of possess- 
jon inasmuch as he had not terminated the tenancy by giving a notice to the 
defendant-appellant. The Bombay Revenue Tribunal accepted this contention 
as correct. The question is whether there was an error apparent on the face 
of the judgment of the Bombay Revenue Tribunal which the High Court could 
quash by issuing a writ of certiorari. It is necessary to consider first the words 
of s. 14 of the Bombay Tenancy Act which is said to require a notice before a 
tenancy can be terminated. The section is in these words :— 

“14. Termination of tenancy. (1) Notwithstanding any agreement, usage, decree 
or order of a Court of law, the tenancy of any land held by a tenant shall not be ter- 
minated unless such tenant:— 

(a) (i) has failed to pay in any year, within 15 days from the day fixed for the 
payment of the last instalment of land revenue in accordance with the rules made under 
the Bombay Land Revenue Code, 1879 (Bombay V of 1879), for that year, the rent of 
such land for that year, or 


(i) if an application for the determination of reasonable rent is pending before the 


2 (1952) 54 Bom. L.R. 922. 
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Mamlatdar or the Collector under section 12, has failed to deposit within 15 days from 
the aforesaid date with the Mamlatdar or the Collector, as the case may be, a sum 
equal to'the amount of rent which he would have been liable to pay for that year if 
no such applicaton has been made, or 

(#i) in case the reasonable rent determined under section 12 is higher than the 
sum deposited by him, has failed to pay the balance due from him within two months 
from the date of the decision of the Mamlatdar or the Collector, as the case may be 

(b) has done any act which is destructive or permanently injurious to the land; 

(c) has sub-divided the land; 

(d) has sub-let the land or failed to cultivate it personally; or 

(e) has used such land for a purpose other than agriculture. 

2. In the case of a tenant, the duration of whose tenancy is for a period of 10 years 
or more, the tenancy shall terminate at the expiration of such period, unless the land- 
lord has by the acceptance of rent or by any act or conduct of his allowed the tenant 
to hold over within the meaning of section 116 of the Transfer of Property Act, 1882 
(IV of 1882). 

3. Notwithstanding anything contained in sub-section (1), the tenancy of any Jand 
held by a tenant who is a minor or who is subject to physical or mental disability shall 
not be liable to be determined under the said sub-section only on the ground that such 
land has been sub-let on behalf of the said tenant.” 

It has to be noticed that this section does not in express terms provide for 
the act of termination of tenancy to be effected by notice given by the landlord. 
Section 29, sub-s. (2) which provides that no landlord shall obtain possession of 
any land or dwelling house held by a tenant except under an order of the 
Mamlatdar, also does not provide that any notice has to be given before an 
application for possession is to be made. 

On behalf of the appellant it is contended, however, that the very words used 
in s. 14 compel the conclusion that there is no effective termination without 
some kind of overt act done by the landlord indicating that he intends to ter- 
minate the tenancy. This, it is said, is the result of the words used by the 
Legislature that a tenancy ‘‘shall not be terminated’’ in marked distinction 
to the words as regards termination of tenancies under s. 111 of the Transfer 
of Property Act. That section of the Transfer of Property Act lays down that 
the lease of immovable properties ‘‘determines’’ in a number of different ways. 
We find that with full knowledge of the use of the word ‘‘determines’’ in s. 111 
of the Transfer of Property Act the Bombay Legislature instead of saying 
that the tenancy ‘‘determines’’ or ‘‘shall not terminate’ said that the tenancy 
“shall not be terminated”. It is suggested that this different language was 
used deliberately and not by accident. Again, in sub-s. (2) of s. 14 when the 
question of termination of tenancy by efflux of time in certain cases is pro- 
vided for, the Legismture, it is pointed out, says that the tenancy shall termi- 
nate at the expiration of such period. The argument is that the only reason 
for this difference in language can be that the Legislature intended that while 
in the cases contemplated under sub-s. (2) of s. 14 the termination will take 
effect automatically without any positive overt act on the part of the landlord, 
an act of the landlord actually exercising his option to terminate shall be re- 
quired in the cases under sub-s. (J) of s. 14 before there is an effective termi- 
nation. In exercising that option it is urged the landlord must communicate 
his intention to do so to the other party to the contract, viz., the tenant. 

The learned Judges of the High Court point out that s. 24 of the Bombay 
Tenancy Act provides for a notice in writing before a proceeding for eject- 
ment will lie where the termination: is said to be on the ground set forth in 
s. 14(7) (b) viz., that a tenant has done any act which is destructive or per- 
manently injurious to the land and point out that no provision for such notice 
has been made for any of the other cases contemplated by s. 14(/). The rival 
argument is that the provision for notice under s. 24 where the termination is 
on the ground whether the tenant had done any act which is destructive or 
permanently injurious to the land is to give the tenant a chance of remedying’ 
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the injury committed and has nothing to do with the fact of termination, and 
that the Legislature might, if it had thought fit, also have enacted provision 
for such a chance to tenants who had not paid their rents to pay up their rents 
and might in that case have provided for a notice to be given by the landlord 
recording the fact of non-payment. Can the omission of the Legislature to 
provide for such opportunity to a defaulting tenant be any ground for thinking 
that the termination itself is effective without notice? Does the fact that s. 24 
says that the landlord must serve on the tenant a notice in writing specifying 
the act of destruction or injury complained of, therefore, weaken in any way 
the inference implicit in the use of the words ‘‘shall not be terminated’’ that 
some communication of the landlord’s exercising that option to terminate must 
be communicated to the tenant before there is an effective termination? 

- On behalf of the plaintiff-respondent it is contended that in any case this 
intention to exercise the option to terminate is sufficiently expressed by the very 
fact of application for possession having been made and that it would be rea- 
sonable to hold that sufficient notice to terminate was given by the very fact 
of the application having been made. In this connection it is necessary to 
take into consideration the words used by the Legislature in s. 25:— 

Relief against termination of tenancy, for non-payment of rent. 

“Where any tenancy of any land held by any tenant is terminated for non-payment 
of rent and the landlord files any proceedings to eject the tenant, the Mamlatdar shall 
call upon the tenant to tender to the landlord the rent in arrears together with tRe 
cost of the proceeding, within 15 days from the date of order, and if the tenant complies 
with such order, the Mamlatdar shall, in lieu of making an order of ejectment, pass an 
order directing that the tenancy had not been terminated and thereupon the tenant shall 
hold the land as if the tenancy had not been terminated: 

Provided that nothing in this section shall apply to any tenant whose tenancy is 
terminated for non-payment of rent if he has failed for any three years to pay rent 
within the period specified in s. 14.” 

Of course as the present case is one of failure by the tenant for three years 
to pay rent within the period specified in s. 14 the provision in the operative 
portion of s. 25 will not, it is conceded, apply to this case but the argument 
is that that circumstance is no reason why we should not consider the language 
in s. 25 to see whether the Legislature’s intention was that the termination 
should take place prior to and independent of, filing of the proceedings. The 
use of the word ‘‘and’’ in ‘‘where any tenancy of any land held by any tenant 
is terminated for non-payment of rent and the landlord files any proceedings 
to eject the tenant...’’ is, it is said, a justification for the conclusion that the 
Legislature contemplated and intended that in all cases of termination on non- 
payment of rent the termination should take place first and after the termina- 
tion was completed the landlord was at liberty to file proceedings to eject the 
tenant. If this contention be correct there would be no justification for think- 
ing that the Legislature’s intention was different in this matter where the non- 
payment was for three years. 

This brings us to the consideration of the effect of s. 3 of the Bombay Tenancy 
Act. The section runs thus :— 

“3. The provision of Chapter V of the Transfer of Property Act, 1882, shall, in so 
far as they are not inconsistent with the provisions of this Act, apply to the tenancies 
and leases of lands to which this Act applies.” 

Chapter V of the Transfer of Property Act contains 12 sections—sections 105 
to 116. Of these s. 111 contains provisions as regards the determination of 
lease. Clause (g) of this section as it stood at the time the Legislature enact- 
ed the Bombay Tenancy Act including s. 3 was in these words :— 

“(g) by forfeiture; that is to say,—(1) in case the lessee breaks an express condi- 
tion which provides that on breach.thereof the lessor may re-enter; or (2) in case the 
lessee renounces his character as such by setting up a title in a third person or by 
claiming title in himself; or (3) the lessee is adjudicated an insolvent and the lease pro- 
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vides that the lessor may re-enter on the happening of such event; and in any of these 
cases the lessor or his transferee gives notice in writing to the lessee of his intention to 
determine the lease.” 

We have in this case a lease which says in express terms that on non-payment 
of rent for three consecutive years the lessor may re-enter. There will, there- 
fore, be according to the provisions of cl. (g) as they stand now and as they 
stood in 1948 when the Bombay Tenancy Act was enacted, a determination of 
the lease provided that the lessor has given notice in writing to the lessee of 
his intention to determine the lease. If cl. (g) as it stood at the time of the 
enactment of the Bombay Tenancy Act and as it stands now applies to the 
tenancy in the present litigation there is no escape from the conclusion that 
there has been no determination of the tenancy under the provisions of s. 3 
of the Bombay Tenancy Act. It has to be noticed, however, that the require- 
ment of a notice in writing being given by the lessor to the lessee of the lessor’s 
intention to determine the lease became a part of cl. (g) only on the amend- 
ment of the Transfer of Property Act by Act XX of 1929. By s. 57 of this 
Amending Act the words ‘‘gives notice in writing to the lessee of’’ was substi- 
tuted for the words ‘‘does some act showing’’. Section 63 of the Amending 
Act provided inter alia that nothing in s. 57 of the Amending Act shall be 
deemed in any way to affect the terms and incidents of any transfer of property 
made or effected before the first day of April, 19380. A question has been raised 
that s. 57 of the Amending Act does not affect the present tenancy the lease 
having been given long before 1930 and the provisions of s. 111(g) of the 
Transfer of Property Act which will apply to the tenancy in the present liti- 
gation are of cl. (g) as it stood before the Amending Act was passed. This 
argument, however, is repelled by pointing out that s. 3 of the Bombay Tenancy 
Act makes no distinction whatsoever as between tenancies and leases made 
before April 1, 1930, and those made after but instead it says generally that 
the provisions of Chap. V of the Transfer of Property Act, 1882, shall in so 
far as they are not inconsistent with the provisions of this Act, apply to the 
tenancies and leases of lands to which this Act applies. It has been suggested 
that the proper way of approaching this question is to read as a proviso to 
s. 111(g) as well as the other sections mentioned in s. 63 of the Amending Act, 
the words ‘‘the terms or incidents of any transfer of property made effective 
before April 1, 1929, will not be affected hereby’’. Is this a correct approach to 
the problem? When the Bombay Legislature spoke of the provisions of Chap. 
V of the Transfer of Property Act, 1882, did they have in their mind the 
Transfer of Property Act as it stood actually in the statute book and not as 
it would have stood with such a proviso added. Is it not proper to bear in 
mind in this connection that the Bombay Tenancy Act was intended to benefit 
the peasants and to improve pr cultivation of lands? 

In interpreting provisions of such beneficial legislation the Courts always lean 
in favour of that interpretation which will further that beneficial purpose of 
that legislation. Is this not an additional ground for thinking that in adopting 
s. 3 the provisions of Chap. V of the Transfer of Property Act, 1882, the 
Legislature had the intention of applying these provisions to all tenancies to 
which the Bombay Tenancy Act itself apply irrespective of the fact whether 
these tenancies were created before April 1, 1930, or not? It was contended 
therefore that even in so far as the claim for possession was based on the ground 
of forfeiture under the terms of the lease it was necessary for the landlord to 
prove that he had given notice in writing to the lessee of his intention to de- 
termine the lease. The Bombay Revenue Tribunal took the view that the 
plaintiff-respondent must fail in his application for possession because he had 
failed to terminate the tenancy by notice before taking proceedings for eject- 
ment, Is the conclusion wrong and if so, is such error apparent on the face 
of the record? If it is clear that the error if any is not apparent on the face 
of the record, it is not necessary for us to decide whether the conclusion of 
the Bombay High Court on the question of notice is correct or not. An error 
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which has to be established by a long drawn process of reasoning on points 
where there may conceivably be two opinions can hardly be said to be an error 
apparent on the face of the record. As the above discussion of the rival con- 
tentions show the alleged error in the present case is far from self-evident and 
if it can be established, it has to be established, by lengthy and complicated 
arguments. We do not think such an error can be cured by a writ of certio- 
rari according to the rule governing the powers of the superior Court to issue 
such a writ. In our opinion the High Court was wrong in thinking that the 
alleged error in the judgment of the Bombay Revenue Tribunal viz., that an 
order for possession should not be made unless a previous notice had been given 
was an error apparent on the face of the record so as to be capable of being 
corrected by a writ of certiorari. 

We have noticed that in the application to the High Court the respondent 
asked that Court to exercise its power of superintendence under art. 227 of the 
Constitution by the method of issuing a writ of certiorari or any other suit- 
eble writ. Article 227 corresponds to s. 107 of the Government of India Act, 
1915. The scope of that section has been discussed in many decisions of Indian 
High Courts. However wide it may be than the provisions of s. 115 of the 
Code of Civil Procedure, it is well-established that the High Court cannot in 
exercise of its power under that section assume appellate powers to correct 
every mistake of law. Here there is no question of assumption of excessive 
jurisdiction or refusal to exercise jurisdiction or any irregularity or illegality 
in the procedure or any breach of any rule of natural justice. If anything it 
may merely be an erroneous decision which, the error not being apparent on 
the face of the record, cannot be corrected by the High Court in revision under 
s. 115 of the Code of Civil Procedure or under art. 227. 

For the reasons stated above the judgment and order of the High Court 
cannot be sustained. We, therefore, allow the appeal and set aside the order 
of the High Court issuing a writ of certiorari, quashing the order of the Tri- 
bunal and restoring the order of the Mamlatdar, and we restore the order of 
the Bombay Revenue Tribunal. 

The appellant will get his costs here and in the High Court. 


Appeal allowed. 


Present: Mr. Justice B. P. Sinha, Mr. Justice P. B. Gajendragadkar 
and Mr. Justice K. N. Wanchoo. 


SITARAM RAMCHARAN v. M. N. NAGRASHANA.* 

Payment of Wages Act (IV of 1936), Sec. 15(2)—Workmen’s Compensation Act (VIII of 
1923), Sec. 10—Indian Limitation Act (IX of 1908), Sec. 5—$tatutory bar created 
by limitation under second proviso to s. 15(2) if removed whether applicant can be 
called upon to explain any subsequent delay. 


In dealing with the question of condoning delay under the second proviso to 
s. 15(2) of the Payment of Wages Act, 1936, the party has to satisfy the authority 
that he had sufficient cause for not making the application within the prescribed 
time and the explanation must cover the whole of the period of delay. 

Lingley v. Thomas Firth & Sons,’ Powell v. Main Colliery Company,’ Hogan v. 
Gafur Ramzan,’ Salamat v. Agent, East Indian Railway,’ Kamarhatty Co. Ltd. 
v. Abdul Samad’ and Ram Narain Joshi v. Parmeswar Narain Mahta,' referred to. 


Tue facts appear at 56 Bombay Law Reporter 930. 


N. V. Phadke, S. S. Shukla and Mrs. E. Udayaratnam, for the appellants. 
H. C. Setalvad, Attorney General for India, with J. B. Mehta, J. B. Dada- 


*Decided, September 25, 1959. Civil Appeals 3 (1983) 35 Bom. L.R. 1142. 
Nos. 9 to 28 of 1957. 4 [1938] 2 Cal 52. 

1 [1921] 1 K.B. 655. 5 {1952]1L.L.J. 490. 

2 [1900] A.C. 366. 6 (1903) I.L.R. 30 Cal 309, r.o. 
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chanji, 8. N. Andley and Rameshwar Nath, for respondent No. 2 (in C.As. 
Nos. 9-14, 16-20 and 22-28). 


a K. B. Naidu and I. N. Shroff, for respondent No. 2 (in Civil Appeal No. 15 
of°1957). 


GAJENDRAGADKAR J. This group of consolidated appeals has come before this 
Court with a certificate granted by the High Court at Bombay under art. 133 
of the Constitution; the certificate shows that according to the High Court the 
amount of the value of the subject-matter in dispute involved in these con- 
moida appeals exceeds Rs. 20,000 and they raise a substantial question of 
aw. 


The 385 appellants concerned in these 20 appeals are employees in the Watch 
& Ward department of various textile mills in Ahmedabad. They had filed 
20 applications between July 22, 1953, to October 6, 1953, before the Authority 
under the Payment of Wages Act (hereinafter called the Authority) and had 
claimed overtime wages for the period between January 1951 to December 1951 
and June-July, 1953. These applications were accompanied by another set of 
20 applications in which they prayed for condonation of delay made in putting 
forward the claim for overtime wages under the second proviso to s. 15(2) of 
the Payment of Wages Act (IV of 1936) (hereinafter called the Act). The 
Authority considered the case made out by the appellants for condonation of 
delay and held that they had failed to prove sufficient cause for not making 
their applications within the prescribed period: The appellants then moved 
the High Court at Bombay under arts. 226 and 227 of the Constitution. These 
applications also failed and were dismissed. Then the appellants moved the 
High Court for a certificate, and a certificate was granted to them. It is with 
this certificate that they have come to this Court. 

It is necessary at first to set out the circumstances under which the appel- 
lants have made their claim for overtime wages in their present applications. 
Section 59 of the Factories Act, 1948 (LXIII of 1948) which came into force 
on September 23, 1948, provides for the payment of extra wages for overtime 
to persons who are workers as defined by s. 2(J) of the Act. It is common 
ground that the appellants are not workers under the said section; and so they 
did not claim any of the benefits conferred on workers by the provisions of 
the Factories Act. The Bombay Shops and Establishments Act, 1948 (Bombay 
Act LXXIX of 1948) came into force in the State of Bombay on January 11, 
1949; and it is not denied that the appellants are employees under s. 2(6) of 
the said Act. Section 70 of this Act provides for the application of s. 59 of 
the Factories Act to all employees working in factories like the appellants, but 
the words used in s. 70 are not very clear and the effect of its provisions was 
a matter of doubt which was finally resolved by the decision of this Court in 
the case of Shri B. P. Hira, Works Manager, Central Railway, Parel, Bombay, 
etc. v. Shri C. M. Pradhan etc.,1 on May 8, 1959. It is because the true effect 
of this section was not appreciated by the appellants that the present difficulty 
has arisen. . 

Not knowing that they were entitled to the benefts of the relevant provisions 
of the Factories Act by virtue of s. 70 of the Bombay Shops and Establish- 
ments Act, the representative union of the appellants raised an industrial dis- 
pute by a notice on September 20, 1949, claiming some of the amenities provided 
by the Factories Act (Ref. (IC) No. 192 of 1949). While delivering its award 
on this reference on November 25, 1950, the full bench of the Industrial Tri- 
bunal observed that the employees did not appear to be covered by the Facto- 
ries Act and on that basis it awarded to them a nine-hour day, two holidays 
per month and a limited provision for overtime wages. It is clear that this 
award proceeded on the assumption that the relevant provisions of the Facto- 
ries Act did not apply to the appellants. On May 2, 1952, the appellate deci- 
sion delivered by the Chief Judge of the Court of Small Causes, in the case 
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of Ruby Mills,? however, construed s. 70 of the Bombay Shops and Establish- 
ments Act and held that the employees falling under the provisions of the said 
section were entitled to claim overtime wages under s. 59 of the Factories Act. 
In other words, this decision for the first time properly construed s. 70 of the 
Bombay Act and held that the said section in substance extended the provi- 
sions of s. 59 of the Factories Act to the employees covered by s. 70. 

When the appellants’ union came to know about this decision it moved the 
Minister of Labour, Bombay, on October 30, 1952, and requested him to per- 
suade the Ahmedabad mills to extend the benefits of the Factories Act to their 
Watch & Ward staff; on November 1, 1952, the union received a reply from 
the Minister stating that he had drawn the attention of the Factories Depart- 
ment to the judgment in the Ruby Mills’ case (supra). Thereafter the secre- 
tary of the union requested the Chief Inspector of Factories, Ahmedabad, to 
enforce the above decision in Ahmedabad. Subsequent correspondence follow- 
ed between the union, the factory authorities and the Mill Owners’ Associa- 
tion, Ahmedabad. In May, 1953, the Mill Owners’ Association accepted the 
position that the appellants were covered by the Factories Act, and in July 
1958, the appellants were for the first time paid for overtime at the rate pro- 
vided under the Factories Act. Some mills paid the overtime wages with 
effect from January, 1953, some from May, 1958, and some from July, 1953. 

In August, 1953, the secretary of the new union, which the appellants had 
joined in the meanwhile, wrote to the employers requesting them to pay over- 
time wages for the prior period; and when this-request did not receive a sym- 
pathetic response from the employers the present applications were filed before 
the Authority making a claim for overtime wages for the period already men- 
tioned. 

In their applications for the condonation of delay the appellants alleged that 
they had bona fide believed that neither the Factories Act nor the Bombay 
Shops and Establishments Act applied to the Watch & Ward staff, and so they 
had moved the Industrial Court for redress of their grievances. The step thus 
taken by the appellants shows that in asserting their rights they were exer- 
vising due diligence and care. The employers conceded the position that the 
appellants were entitled to claim overtime wages only in May, 1953, and then 
the appellants tried to negotiate with them for the payment of the overtime 
wages claimed in the present applications. It is on these grounds that the 
appellants prayed that the delay made in presenting the claim should be con- 
doned. 

This claim was resisted by the employers on two grounds; it was urged by 
them that the main ground alleged by the appellants for claiming condonation 
of delay amounted to a plea of igngrance of law and thgt ignorance of law 
cannot be a sufficient cause under thé relevant proviso. It was also contended 
that no sufficient or satisfactory reason had been given by the appellants for 
the delay made by them in filing the present applications subsequent to May 2, 
1952, when s. 70 of the Bombay Act had been authoritatively considered by the 
appellate Court in the case of Ruby Mills (supra) ; and so the employers argued 
that the appellants were not entitled to ask for condonation of delay. 

The Authority upheld both these contentions raised by the employers. It 
considered the judicial decisions cited before it and held that even if the appel- 
lants were ignorant of the rights that they got under s. 70 of the Bombay Act 
such ignorance of law cannot be said to be a sufficient cause. It also examined 
the conduct of the appellants subsequent to the date of the decision in the 
Ruby Mills’ case (supra) and held that the said conduct did not justify the 
appellants’ claim that they were acting bona fide and with due diligence in 
asserting their rights. In dealing with this latter question the Authority ob- 
served that the appellants did not specify when they came to know about the 
decision in the case of Ruby Mills (supra), and no satisfactory explanation 


2 Vide Bombay Labour Gazette dated January 1953, Vol. 32, No. 5, p. 521. 
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had been given by them as to why, immediately after coming to know of the 
said decision, they did not move the Authority. The Authority also examined 
the correspondence that passed between the parties after the decision in the 
Ruby Mills’ case (supra) and found that the appellants were even then claim- 
ing the benefit of the Factories Act prospectively and not retrospectively. In 
the absence of any affidavit explaining the conduct of the appellants after May 
2, 1952, when the Ruby Mills’ case (supra) was decided, the Authority came 
to the conclusion that the inaction of the appellants was not at all satisfactorily 
explained, and so no sufficient cause could be said to have been shown by them 
to justify the condonation of delay. As a result of these two findings the 
Authority refused to excuse delay, and so the claim made by the appellants 
for overtime wages for a period beyond the prescribed period of limitation 
was rejected. 

When this decision was challenged by the appellants before the High Court 
by their petitions under arts. 226 and 227 apparently the only point urged 
before the High Court was that the Authority was in error in holding that an 
error of law cannot be a sufficient cause under the relevant proviso to s. 15(2), 
of the Act. It does not appear that the attention of the High Court was drawn 
to the second finding made by the Authority, and so, that aspect of the matter 
has not been considered in the judgment of the High Court. Dealing with the 
point raised before it the High Court agreed with the view taken by the Autho- 
rity, and held that ignorance of law cannot constitute a sufficient cause. ‘*Teno- 
rance of law’’, observed the High Court, ‘‘is ignorance of the rights of a party 
which the law confers upon him, whereas mistake of law is mistake in estab- 
lishing those rights by, for instance, going to one forum instead of another’. 
The High Court has observed that in cases where there is a mistake of law 
Courts have almost uniformly taken the view that the time taken up by assert- 
ing the rights in a wrong Court or a wrong forum should be excused, and in 
coming to this conclusion they had been largely influenced by the principle 
underlying s. 14 of the Limitation Act. That is how the petitions filed by the 
appellants in the High Court were dismissed. ‘ 

Before dealing with the merits of the contentions raised by Mr. Phadke in 
the present appeals it is necessary to read the relevant provisions of s. 15 of 
the Act. Section 15(/) provides for the appointment of the Authority to hear 
and decide for any specified area all claims arising out of deductions from the 
wages, or delay in payment of the wages of persons employed or paid in that 
area. Sub-section (2) provides inter alia that if any deduction has been made 
from the wages of án employed person contrary to the provisions of the Act or 
any payment of wages has been delayed, such person may apply to such autho- 
rity for a direction under subs. (3). It is under this sub-section that the 
present application? have been made. The first proviso to sub-s. (2) prescribes 
limitation, and says that every such application shall be presented within six 
months from the date on which the cause of action accrued. It is the second 
proviso with which we are directly concerned in the present appeals. This 
proviso lays down further that any application may be admitted after the said 
period of six months when the applicant satisfes the Authority that he had 
sufficient cause for not making the application within such period. The prin- 
cipal question which has been agitated in the High Court and before the Autho- 
rity was whether ignorance of law can be said. to constitute sufficient cause 
within the meaning of this proviso. 

Mf. Phadke contends that this proviso confers wide discretion on the Autho- 
rity, and Legislature has deliberately not circumscribed or regulated in any 
manner the exercise of the said discretion. He concedes that it has to be exer- 
cised judicially, but he protests against the imposition of any rigid rule, or, 
as he called it, self-denying ordinance, by which the Authority would invariably 
refuse to treat ignorance of law as falling within the expression ‘sufficient 
cause’? under the proviso. According to him there is no rule in India that 
ignorance of law.cannot be a sufficient cause for explaining the delay made 
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in instituting legal proceedings; and he strongly urged that even if such a rule 
applies to ordinary legal proceedings it would be singularly inappropriate in 
the interpretation of the provisions of welfare legislation like the Act. 

In support of this argument Mr. Phadke has invited our attention to the 
decision of the House of Lords in Hyman v. Rose® as well as the decision of 
this Court in Namdeo Lokman Lodhi v. Narmadabai*. Both these decisions 
dealt with the question of the discretion vested in the Courts to grant relief 
against forfeiture, and Mr. Phadke’s argument was that the relevant words 
used in that behalf in conferring discretion on the Courts have been construed 
in their widest denotation and are similar to those in the proviso with which 
we are concerned; and so the same construction should be adopted in inter- 
preting it. He has also strongly relied on the decision of the Privy Council in 
Brij Indar Singh v. Kanshi Ram; where their Lordships have considered the 
trend of judicial decisions in India which interpreted s. 5 of the Indian Limita- 
tion Act, 1908, and have observed that there appeared to be a uniform prac- 
tice in the Indian High Courts under which a mistake in law was in proper 
cases treated as sufficient cause for excusing delay. 

“Now if the matter were entirely open,” said Lord Dunedin in delivering the judg- 
ment of the Board, “inasmuch as a mere mistake in law is not per se sufficient reason for 
asking the Court to exercise its discretion under s. 5,...there would be a good deal to 
be said in argument in favour of making the rule universal...But the matter is not . 
open. To interfere with a rule, which after all is only a rule of procedure, which has 
been Jaid down as a general rule by Full Benches in all the Courts of India, and acted 
on for many years, would cause great inconvenience, and their Lordships do not pro- 
pose so to interfere” (p. 225). 


Mr. Phadke argues that this decision is an authority for the proposition that 
in a proper case a mistake of law or ignorance of law may constitute a sufficient 
cause under s. 5 of the Limitation Act, and, according to him, the same prin- 
ciple should apply in construing the proviso in question. We do not propose 
to deal with this argument because, as we will presently point out, we have 
come to the conclusion that the appellants would fail even if we were to up- 
hold Mr. Phadke’s present contention. ` 

As we have already noticed the Authority has held against the appellants 
on two grounds, one that ignorance of law cannot be a sufficient cause, and 
second that, even if it was, in fact the appellants had not explained the delay 
made by them in making the present applications after they knew of the deci- 
sion in the case of Ruby Mills (supra) on May 2, 1952. This latter conclu- 
sion is a finding on a question of fact and its propriety or validity could not 
have been challenged before the High Court and cannot be questioned before 
us in the present appeals. Unfortunately, it appears that she attention of the 
learned Judges of the High Court was not drawn to this finding; otherwise 
they would have considered this aspect of the matter before they proceeded to 
deal with the interesting question of law raised before them. 


Mr. Phadke fairly conceded that he could not effectively challenge the find- 
ing of the Authority that no satisfactory explanation had been given for the 
delay in question. He, however, argued that the said finding would not affect 
the final decision because, according to him, once it is held that ignorance of 
law can be a sufficient cause, then the period until May 2, 1952, would be 
covered by the appellants’ ignorance about the true scope and effect of the 
provisions of s. 70 of the Bombay Shops and Establishments Act. This posi- 
tion may be conceded. It is true that the true effect of the said section was 
not appreciated by either the workmen and their union or the employers or 
the authorities under the Factories Act, or even by the industrial Courts. But 
the question still remains whether the appellants are not required to explain 
the delay made by them after May 2, 1952. Mr. Phadke says that it is not 


3 £1912] A.C. 623. 5 (1917) L.R. 44 I.A. 218, s.o. 19 Bom. 
4 [1953] 8.C.R. 1009, at p. 1027. L. R. 866. 
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nécessary for his clients to explain this delay. His argument is that what the 

elevant proviso really means is that if sufficient cause has been shown for not 

laking the application within the prescribed period of six months then the 
application can be made any time thereafter. The statutory bar created by the 
prescribed limitation is removed once it is shown that there was sufficient cause 
for not making the application within the said period; and once that bar is 
removed, there is no further question of limitation and the applicant cannot 
be called upon to explain the subsequent delay. That is the effect of the argu- 
ment urged by Mr. Phadke on the relevant proviso. 


This argument is substantially founded on the decision of the Court of 
Appeal in Lingley v. Thomas Firth & Sons®. In that case the Court had to 
construe the words ‘‘reasonable cause’’ used in proviso (b) to s. 2, sub-s. (Z) 
of the Workmen’s Compensation Act, 1906 (6 Edw. VII, C. 58). Section 2(/) 
prescribes a limitation of six months for the making of a claim for compensa- 
tion arising out of an accident caused to the workman falling within its pur- 
view, and proviso (b) lays down that the ‘‘failure to make a claim within the 
period above specified shall not be a bar to the maintenance of such proceed- 
ings if it is found that the failure was occasioned by mistake, absence from the 
United Kingdom or other reasonable cause’’. In the case of Lingley (supra) 
the claim had been admittedly made beyond the period of six months and 
within a couple of months thereafter an application for arbitration for com- 
pensation was filed. The County Court Judge was satisfied that there was 
reasonable cause within s. 2, sub-s. (7), for the applicant’s failure to make a 
claim within the prescribed period, and he held that when once the bar to the 
proceedings had been surmounted by the establishment of reasonable cause, 
there was no further limited period within which the claim must be made. 
Accordingly compensation was awarded to the applicant. The employer ap- 
pealed against this award and his appeal was allowed. The Court of Appeal 
reversed the finding of the County Court Judge on the first point, and held 
that for the applicant’s failure to make the claim within six months she had 
not shown any reasonable cause, and that naturally led to the reversal of the 
award. Even so, in considering the question of the construction of s. 2(/), 
proviso (b), the learned Judges observed that if sufficient cause had been estab- 
lished by the applicant she would have succeeded in obtaining compensation, 
because they agreed that, if the bar imposed by the statutory period of six 
months prescribed for the making of the claim had been raised, the claim of 
the applicant could not be subjected to any further bar of limitation. It is 
this view on which Mr. Phadke relies, and he contends that the same principle 
should be applied in construing the relevant proviso to s. 15 of the Act. In this 
connection Mr. Phadke has invited our attention to three Indian decisions— 
Hogan v. Gafur Ramzan’, Salamat v. Agent, East Indian Railway® and Kamar- 
hatty Co. Ltd. v. Abdul Samad®. These decisions were concerned with claims 
for compensation made under s. 10 of the Workmen’s Compensation Act VIII 
of 1923, the first two under s. 10 as it stood prior to its amendment in 1938, 
and the last one under the said section as it was amended in 1938. It may be 
added that all the three decisions purport to adopt the view taken by the 
Court of Appeal in the case of Langley (supra). 


Now, in order to appreciate the effect of the decision in the case of Lingley 
(supra) it would be relevant to emphasise that in that case the Court of Appeal 
was really giving effect to an earlier decision of the House of Lords in Powell 
v. Main Colliery Company'°, and, as the judgments of all the learned Judges 
indicate, they were following the said decision with some reluctance. In the 
case of Powell (supra) the House of Lords had held that the claim for com- 
pensation specified in s. 2(/) of the English Act does not mean initiation of 
the proceedings before the tribunal by which compensation is to be assessed, 


6 [1921] 1 K.B. 655. 9 [195211 L.L.J. 490, at p. 492. 
7 (1933) 35 Bom. L.R. 1142. 10 [1900] A.C. 368. 
8 [1938] 2 Cal. 52, at p. 58. 


158 THE BOMBAY LAW REPORTER. [VOL. Lx. 


but a notice of claim of compensation sent to the workman’s employer. In 
other words, according to that decision, the limitation of six months prescribed 
by s. 2(/) applies to the notice of claim which a workman has to give to his 
employer; it had no reference to the proceedings which a workman would insti- 
tute before the tribunal claiming to recover the said compensation. The notice 
of claim had to be served on the employer within six months after the date of 
the accident, and after serving such notice proceedings had to be initiated be- 
fore the tribunal claiming compensation. The effect of the two English deci- 
sions, therefore, is that if a workman shows sufficient cause for the delay made 
by him in serving the notice of claim on the employer there was no question 
of calling upon him to explain any further delay made by him in instituting 
the proceedings before the tribunal for the recovery of compensation. In fact, 
for the institution of such proceedings there was no statutory limitation at all. 

Let us now turn to s. 10 of our Workmen’s Compensation Act. Section 10(1) 
as it originally stood prescribed a period of six months for the making of the 
claim for compensation. It also required that notice of the accident had to 
be given as soon as practicable after the happening thereof and before the work- 
man had voluntarily left the employment in which he was injured. The 
second proviso to s. 10(J) lays down that the Commissioner may admit and 
decide any claim to compensation notwithstanding that the notice had not been 
given or the claim had not been instituted in due time as provided by the 
sub-section if he is satisfied that the failure so to give notice or to institute the 
claim as the case may be was due to sufficient cause. It appears that in con- 
struing the material terms of this proviso it was thought that the position under - 
the proviso was similar to the position under the proviso (b) of s. 2(/ ) of the 
English Act. It is open to argument whether that is really so; but, in any 
case, after s. 10 was amended in 1938 the position is clearly different and dis- 
tinguishable from the position of the English section. The relevant proviso 
under the amended section lays down that a Commissioner may entertain and 
decide any claim for compensation in any case notwithstanding that notice has 
not been given, or the claim has not been preferred before it in due time as 
provided by s. 10, sub-s. (Z), if he is satisfied that the failure so to give the 
notice or prefer the claim as the case may be was due to sufficient cause. It is 
significant that s. 10(/) requires the notice of accident to be given as soon as 
practicable and the claim to be preferred before the Commissioner within six 
months. This period has subsequently been enlarged to a period of one year; 
but that is another matter. Thus the position under s. 10 as amended clearly 
is that the six months’ limitation has been prescribed for preferring the appli- 
cation for compensation before the Commissioner; and so there can be no ana- 
logv between the limitation thus prescribed and the limitation prescribed by 
s. 2(J) of the English Act. With respect, we may add that in the case of 
Kamarhatty Co., Ltd. (supra), where the learned Judges held that the deci- 
sion in Lingley’s case (supra) was applicable to the case before them, their 
attention was not drawn to the material change made bv the amendment of 
s. 10 of the Indian Act. But the view expressed by the Court in that case on 
the point of law is clearly obiter. The actual decision was that no sufficient 
cause had been shown by the claimant even on the liberal construction of the 
Proviso, and so the order directing the emplover to pav comnensation to his 
workmen was set aside. Thus it would be clear that the decisions on which 
Mr. Phadke founds his argument were concerned with a statutorv provision as 
to limitation which is essentially different from the provision made by the pro- 
viso with which we are concerned. 

The proviso with which we are concerned has prescribed the limitation of 
six months for the institution of the application itself, and so the principle laid 
down in Lingley’s case (supra), can have no application to the question which 
we have to decide. Indeed, the present proviso is in substance similar to the ` 
provision in s. 5 of the Limitation Act, and Mr. Phadke has fairly conceded 
that there is consensus of judicial opinion on the question of the construction 
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‘of s. 5. It cannot be disputed that in dealing with the question of condoning 
delay under s. 5 of the Limitation Act the party has to satisfy the Court that 
he had sufficient cause for not preferring the appeal or making the application 
within the prescribed time, and this has always been understood to mean that 
the explanation has to cover the whole of the period of delay (vide Ram Narain 
Joshi v. Parmeswar Narain Mahta1!). Therefore, the finding recorded by the 
Authority that the appellants have failed to establish sufficient cause for their 
inaction between May 2, 1952, and the respective dates on which they filed their 
present applications is fatal to their claim. That is why we think it unneces- 


sary to consider the larger question of law which Mr. Phadke sought to raise 
before us. 


We would like to add that the learned Attorney General had raised a preli- 
minary objection against the validity of the certificate granted by the High 
Court in the present appeals. He wanted to urge that the High Court was in 
error in considering the total value of the consolidated appeals for the purpose 
of granting certificate under art. 188. We have, however, not thought it neces- 
sary to consider this argument. 


The result is the appeals fail and are dismissed. The respondent has fairly 
not pressed for his costs, and so we direct that the parties should bear their 
own costs in this Court. No order to Court-fees. 


Appeals dismissed. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, and Mr. Justice K. Subba Rao. 


KESHAV LAXMAN BORKAR v. DR. DEORAO LAKSHMAN ANANDE.” 


Representation of the People Act (XLIII of 1951), Secs. 101, 36(8)—Representation of the 
People (Conduct of Elections and Election Petitions) Rules, 1956, rr. 57, 58—Respond- 
ent and appellant contesting candidates at election for one seat—Respondent securing 
majority of votes and declared elected—Respondent’s election held void under art. 
191(1)(a) of Constitution and appellant held to be duly elected—Whether appellant 
can be declared to have been duly elected under s. 101(a). 


The respondent and the appellant were the two contesting candidates from an 
electoral constituency for a seat in a State Legislative Assembly. At the election 
the respondent received 22,914 votes as against 14,885 votes secured by the appellant 
and the respondent was declared duly elected. The appellant filed an election peti- 
tion praying for the setting aside of the election of the respondent alleging that the 
respondent was holding an office of profit under the State Government and he also 
prayed that he, the appellant, be declared to have been duly elected to the Legis- 
lative Assembly trom the constituency. The Election Tribunal held that the res- 
pondent was holding an office of profit under the State Government and accordingly 
declared the election of the respondent void. The Tribunal further held that the 
appellant was duly elected from the said constituency. On the question whether 
the Tribunal was in error in declaring the appellant to have been duly elected, it 
was contended by the appellant that as the nomination paper of the respondent was 
wrongly accepted, the entire process of election from nomination to polling was 
bad and the votes secured by the respondent were in effect votes cast for a candi- 
date who was not eligible and should be regarded as votes thrown away so that 
the appellant must be regarded as having received the majority of the valid votes:— 
* Held, that the question of throwing away of votes did not arise in the absence of 
some special pleading by the appellant that particular voters had cast their votes 
with knowledge or notice that the respondent for whom they had voted was not 
eligible for election and that consequently they had deliberately thrown away their 
votes in favour of the disqualified person, the respondent, 

that under s. 101(a) of the Representation of the People Act, 1951, the onus was 

11 (1903) I.L.R. 80 Cal. 309, P.O. No. 455 of 1958. 
*D cided, September 30, 1959. Civil Appeal 
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on the appellant to allege and prove that he had received a majority of the valid 
votes, and 

that as the appellant had failed to adduce evidence in support of that claim, he 
could not be declared to have been duly elected. 


Tue facts are stated at 60 Bombay Law Reporter 217. 
Naunit Lal, for the appellant. 


Das C.J. This appeal has been filed, on a certificate granted by the High 
Court of Bombay on January 14, 1958, under art. 133(/) (c) of the Constitu- 
tion, challenging the correctness of that part of the judgment of the High Court, 
pronounced on November 14, 1957, which set aside the order of the Election 
Tribunal declaring the appellant to have been duly elected a member of the 
Legislative Assembly of the State of Bombay. 

For the election to the Bombay Legislative Assembly from the Electoral 
Constituency No. 129 of Mazagaon in Greater Bombay held on March 11, 1957, 
there were originally four candidates for the unreserved seat. Out of them two 
had withdrawn before the polling, leaving the appellant and the respondent as 
the two contesting candidates. The result of the election was declared on March 
12, 1957. The respondent having received 22,914 votes as against 14,885 votes 
secured by the appellant, the respondent was declared duly elected. On April 10, 
J957, the appellant filed an Election Petition (No. 190 of 1957) alleging that as 
the respondent was, at all material times, an Insurance Medical Practitioner, 
Bombay, under the Employees’ State Insurance Act, 1948, he was holding an 
office of profit under the Government of Bombay and as such was not, under 
art. 191 of the Constitution of India, eligible for election. The appellant pray- 
ed for the setting aside of the election of the respondent, and also prayed that 
he, the appellant, be declared to have been duly elected to the Legislative 
Assembly from the said constituency. The Election Tribunal was constituted 
on June 28, 1957. The Tribunal by its order dated September 17, 1957, held 
that the respondent was holding an office of profit under the Government of 
Bombay and as such was disqualified under art. 191(/)(a) of the Constitution 
and accordingly declared the election of the respondent to the Legislative 
Assembly of the State of Bombay from Constituency No. 129 Mazagaon void. 
The Tribunal further held that the appellant was duly elected to the State 
Legislative Assembly from the said constituency. This conclusion of the Tri- 
bunal was thus expressed : 

“Besides, as there was no other candidate contesting the said legislative Assembly 

seat, except the Petitioner who polled 14,885 votes at the said election, he alone remains 
and he is thus entitled to be declared as duly elected for the said seat of the Assembly of 
the State of Bombay from the Constituency in place of the Resporfllent, under section 101 
of the Representation of the People Act, 1951.” 
Being aggrieved by the order of the Tribunal, the respondent appealed to the 
High Court of Bombay. That appeal (No. 787 of 1957) was heard by a Division 
Bench and by the judgment and order pronounced on November 14, 1957, the 
High Court, while confirming the order of the Tribunal in so far as it sét aside 
the election of the respondent, set aside the remaining part of the order of the 
Tribunal which declared the appellant to have been duly elected a member of the 
State Legislative Assembly. The High Court, however, granted to the appellant, 
on January 14, 1958, a certificate under art. 133(/) (c) of the Constitution that 
the case was a fit one for appeal to this Court. Hence the present appeal» The 
respondent has not filed an appeal against the judgment and order of the High 
Court in so far as it confirmed the order of the Tribunal setting aside his elec- 
tion. So the order for unseating the respondent has become final. Nor has the 
respondent entered appearance to this appeal and it accordingly has been heard 
ex parte. 


The only point for our determination is whether the Election Tribunal was 
in error in declaring the present appellant to have been duly elected. The 
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answer to this question depends upon a true construction of s. 101 of the 
Representation of the People Act, 1951 (hereinafter called the Act), which reads 
as follows :— : i 

~ “Section 101. Grounds for which a candidate other than the returned candidate may 
be declared to have been elected:— 

If any person who has lodged a petition has, in addition to calling in question the 

, election of the- returned candidate, claimed a declaration that he himself or any other 
candidate has been duly elected and the Tribunal is of opinion— 

(q), that in fact the petitioner or such other candidate received a majority of the 
“valid votes; or ; 

(b) that but for the votes obtained by the returned candidate by corrupt practices 
the petitioner or such other candidate would have obtained a majority, of the valid votes, 
the Tribunal shall after declaring the election of the returned candidate to be void 
declare the petitioner or such other candidate, as the case may be, to have been duly 
elected.” 

In this case the appellant in his Election Petition had, in addition to calling in 
question the election of the respondent, asked for a declaration that he himself 
had been duly elected. As already stated, the Tribunal was of the opinion, that 
the respondent’s election having been set aside the appellant alone was left in 
the field and must be regarded as having received a majority of the valid votes 
and on that basis declared the appellant as duly elected. The High Court has 
taken a different view. The question is whether the High Court was right. 

The expression ‘‘valid votes’’ is nowhere defined in the Act; but consi- 
derable light is thrown on the matter by the provisions of s. 36(8) of the Act, 
which runs as follows :— 

“36. Scrutiny of nominations:—... 

(8) Immediately after all the nomination papers have been scrutinized and deci- 
sions accepting or rejecting the same have been recorded, the returning officer shall 
prepare a list of validly nominated candidates, that is to say, candidates, whose nomi- 
nations have been been found valid, and affix it to his notice board.” 

Rule 58 framed under the Act, which was in force at the material time, in so far 
as it is relevant for our present purpose, runs as under :— 

“58. Counting of votes and ballot papers:— 

(1) Every ballot paper which is not rejected under rule 57 shall be deemed to be 
valid and shall be counted: 

Provided that no packet containing tendered ballot papers shall be open and no 
such ballot paper shall be counted:...” 

From the provisions quoted above two things are clear: In the first place, the 
candidates whose nomination papers are, after scrutiny, accepted by the return- 
ing officer, are ‘‘validily nominated candidates’ and the returning officer has to 
affix the list of such validly nominated candidates to his notice board. The pre- 
paration of this list and the fixing of it in the notice board can only be for the 
purpose of giving notice to the public that votes may be cast for those candidates 
whose names are included in that list. The next thing that emerges is that the 
ballot papers which are not rejected under r. 57 are to be deemed to be ‘‘valid 
ballot papers’’ and are to be counted, which obviously means that they are to be 
counted as valid votes. In the instant case before us, the respondent had secured 
22,914 votes as against 14,885 votes cast for the appellant. If the votes secured 
by the respondent are valid votes, then obviously the appellant has not received 
a majority of the valid votes. The contention of the appellant, however, is that 
as the Tribunal has held that the nomination paper of the respondent had been 
wrongly accepted, the entire process of election from nomination to polling was 
bad and: the votes secured by the respondent were in effect votes cast for a 
candidate who was not eligible and should be regarded as votes thrown away so 
that the appellant must be regarded as having received the majority of the valid 
votes. We agree with the High Court that this argument cannot prevail. 

It is true that the acceptance of a nomination paper after scrutiny is not 
final or conclusive but can be set aside, as it has been done in the present case by 
LR. ve 
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the Election Tribunal, but the acceptance of the nomination paper, under 
s. 36 (8) makes the candidate, whose nomination paper is accepted after scrutiny, 
a validly nominated candidate at least for the purpose of receiving votes at the 
election. In other words, the acceptance of the nomination papers by the return- 
ing officer is conclusive to this extent that the nomination paper accepted as 
valid should form the basis of the election and that the candidate, whose nomi- 
nation paper has been accepted, must be treated as a person for whom votes 
could be given. This position is further reinforced by the provisions of r. 58 
which provides that every ballot paper which is not rejected under r. 57 should 
be deemed to be valid and must be counted. The question of throwing away of 
votes, therefore, cannot arise, in the absence of some special pleading that parti- 
cular voters had cast their votes with knowledge or notice that the candidate for 
whom they had voted was not eligible for election and that consequently 
they had deliberately thrown away their votes in favour of the disqualified 
person. No such allegation of knowledge or notice is made in the petition and 
the appellant cannot be heard to say that he might have proved the same had 
the respondent raised an issue on the point. Indeed under s. 101(a) the onus 
was on the appellant to allege and prove that he had received a majority of 
the valid votes and he should have adduced evidence in support of that claim. 
This the appellant has failed to do. In the circumstances, we do not think there 
is any substance in this appeal which must, therefore, be dismissed. As the res- 
pondent has not appeared, there will be no order for costs. 

Appeal dismissed. 
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Tue facts appear in the judgment. 


K. S. Shavaksha, 8. N. Andley, J. B. Dadachanji and Rameshwar Nath, for 
. the appellants. 


Purshottam Tricumdas, with B. K. B. Naidu and I. N. Shroff, for the rea- 
pondents. 


SARKAR J, This appeal arises out of an application made under the Trade 
Marks Act, 1940, hereinafter called the Act, for registration of a trade mark. 
The application was made by the respondent and it was opposed by the 
appellant, 

The respondent is a manufacturer .of biscuits. On November 5, 1949, it 
made the application for registration of the mark ‘Gluvita’ in respect of the 
goods specified in class 30, which mark, it appeared later, it had not used prior 
to that date. The Registrar ordered the application to be advertised before 
acceptance on the respondent’s agreeing to limit the registration to biscuits 
only which were one of the classes of goods specified in class 30. 

The appellant is a corporation organised under the laws of the State of 
New Jersey in the United States. On August 31, 1942, it had registered the 
mark ‘Glucovita’ under the Act in class 30 in respect of ‘‘Dextrose (d-Glucose 
powder mixed with vitamins), a substance used as food or as an ingredient in 
food; glucose for food.” On the same date the appellant had also registered the 
same trade mark in class 6 in respect of ‘‘Infants and invalids foods’’. 

The appellant opposed the respondent’s application contending that it should 
be refused under ss. 8(a) and 10(Z) of the Act, to which opposition the respon- 
dent duly filed a counter-statement. Both sides filed affidavits in support of 
their respective cases. 

The Deputy Registrar held that s. 10(J) did not apply, for biscuits included 
in class 30 were not goods of the same description as glucose powder mixed with 
vitamins which was in the same class. He further held that the words ‘Glucovita’ 
and ‘Gluvita’ were not visually or phonetically similar and that there was no 
reasonable likelihood of any deception being caused by or any confusion arising 
from, the use of the respondent’s proposed mark. In regard to s. 8(a), he held 
applying the case of In the matter of an application by Smith Hayden & Coy. 
Ld." that the syllable ‘co’ which was absent in the respondent’s proposed mark 
sufficiently distinguished the two marks and made it impossible for any one to 
be deceived or confused. One of the findings made by the Deputy Registrar 
was that the appellant had acquired a reputation and goodwill for its trade 
mark ‘Glucovita’ in respect of glucose powder mixed with vitamins. 

The appellant then preferred an appeal to the High Court at Bombay from 
the order of the Deputy Registrar. That appeal was heard by Desai J. exer- 
cising the original jurisdiction of that Court. It was not seriously pressed before 
him on behalf of the appellant that the goods were of the same description and 
he himself also came to the conélusion that they were not so. He, therefore. 
held that the registration could not be refused under s. 10(J) of the Act. Desai J. 
agreed with the Deputy Registrar's finding that the appellant had acquired a 
reputation among the public for the mark ‘@lucovita’ in respect of glucose 
powder mixed with vitamins. He, however, disagreed with the view of the Deputy 
Registrar that the respondent’s mark was not likely to cause deception or con- 
fusion. He held that the two marks were sufficiently similar so as to be reason- 
ably likely to cause deception and confusion. He, therefore, set aside the order 
of the Deputy Registrar and held that the respondent’s mark could not be 
registered in view of s. B(a). 

Now the respondent appealed from the judgment of Desai J. This. appeal 
was heard by Chagla C.J. and Shah J. of the same High Court. The learned 
Judges of the appellate bench took the view that there was no evidence that the 
appellant’s mark had acquired any reputation among the public but that the 
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evidence produced showed that it had acquired a reputation among the trades- 

- people only who were discerning and were not likely to be deceived or confused. 
According to them, the public not being aware of the reputation of the appel- 
lant’s trademark were not likely to be deceived or confused by the use by the 
respondent of its proposed trademark. They also held that the evidence esta- 
blished that there were a series of marks in which the prefix or suffix ‘Gluco’ or 
‘Vita’ oceurred and that it could not, therefore, be said that the common fea- 
tures ‘Gluco’ and ‘Vita’ were only associated with the manufacture of the 
appellant’s goods. On both these grounds they held that the proposed mark of 
the respondent was not likely to confuse or deceive any one. In the result, they 
set aside the order of Desai J. and restored that of the Deputy Registrar. The 
appellant has now appealed to this Court from the judgment of the appellate 
Judges of the High Court. 

As we have earlier stated, the appellant had opposed the registration of the 
respondent’s mark under s. 8(a) and also under s. 10(/). In order that s. 10(2) 
might apply to the case, the appellant had to establish that its mark had been 
registered in respect of the same goods or description of. goods for which the 
respondent had made its application for registration. On this question the deci- 
sions of the Deputy’ Registrar and Desai J. are against the appellant. Before 
the appellate Judges of the High Court the appellant proceeded on the basis 
that the goods were not of the same description. Before us also the appellant 
has adopted the same attitude. That puts s. 10(/) out of the way. We are thus 

‘left only with the question whether s. 8(a) prevents the registration of the 
respondent’s mark. j ; 

In our judgment the view of the appellate Judges of the High Court that 

there was no evidence that the appellant’s trade mark had acquired a reputa- 
tion among the public cannot be sustained. In coming to this view, they relied 
on the affidavits Sled by the appellant wherein it was stated that ‘‘Glucovita is 
a well-known mark in the trade’’ and. denoted only the products of the appel- 
lant. We think that the learned appellate J udges put too strict a meaning on 
the words ‘‘in the trade” in thinking that they referred only to the tradespeople. 
In our view, these words may refer also to the public. If they do, then, of course, 
that would be evidence that the appellant’s mark had acquired a reputation 
among the publie. 


_ But apart from this, there is other evidence on the record to support the 
conclusion that the appellant’s mark had acquired a reputation among the 
public. The appellant had in its opposition categorically stated that its mark 
had acquired a reputation among the Indian buying public. There is no clear 
denial of this in the counter statement filed by the respondent. There is further 
ample evidence to show that the appellant’s goods unde» its mark ‘Glucovita’ 
‘` were sold in very large quantities in small containers of one pound and four 
ounces capacities. The small sizes of the cpntainers would indicate that the 
goods were sold to the public, for if these sales had been to tradespeople for 
“industrial purposes, they would have been made in bulk or in much larger ` 
containers. It appears that the appellant spent considerable sums for the 
advertisement of its mark ‘Glucovita’ in ordinary popular journals and this 
would indicate that it had a large sale for its goods among the general public. 
But, the most conclusive evidence of the sale of the appellant’s goods under the 
mark ‘Glucovita’ to the general public comes from the affidavits filed by the 
respondent itself. From the affidavit of K. M. Jamal, a partner in a firm of 
Pawar and Co., filed by the respondent, it appears that ‘‘a number of customers 
come to buy the products ‘Gluvita’ and the products ‘Glucovita’.’’ Similar 
statements appear in eight other such affidavits. The evidence provided by 
these affidavits make it perfectly clear that the appellant’s mark had acquired 
a reputation among the general buying public. We think it right in this con- 
nection also to refer to the respondent’s grounds of appeal against the judg- 
ment of Desai J. In these. the respondent does not dispute, and in fact it 
assumes, that the appellant’s mark had acquired a reputation among the public. 
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We are, therefore, fully satisfied that the appellant has established that its mark 
has acquired a reputation among the buying public. 

In connection with the question of reputation, the learned appellate Judges 
seem to have fallen into another curious error. They said, 

“A commodity may acquire reputation by its bemg made by a particular manufac- 

turer and the consumers may require not a particular commodity but the commodity 
made by a particular manufacturer. It is ońly in the latter case that it could be said 
that the commodity manufactured by a particular manufacturer has acquired a reputa- 
tion among the public. On those affidavits there is not even a suggestion that the public 
wanted the ‘Glucovita’ powder mixed with vitamins manufactured by the respondent 
and not by anybody else.” 
The respondent referred to by the learned Judges is the appellant before us. 
We are unable to agree with the view expressed by them. It seems clear to us 
that what is necessary is that the reputation should attach to the trade mark; 
it should appear that the public associated that trade mark with certain goods. 
The reputation with which we are concerned in the present case is the reputa- 
tion of the trade mark and not that of the maker of the goods bearing that trade 
mark, A trade mark may acquire a reputation in connection with the goods in 
respect of which it is used though a buyer may not know who the manufacturer 
of the goods is. l : 

In our view, therefore, it would be wrong in this case to say that the appel- 
lant’s trade mark had not acquired any reputation among the general public 
and that hence there is no reasonable apprehension of their being confused or 
deceived by the use of the respondent’s proposed mark. 

The second point on which the learned appellate Judges based themselves 
in arriving at the conclusion that there was no reasonable apprehension of 
confusion or deception was, as we have earlier stated, that there were various 
trade marks with a prefix or suffix ‘Gluco’ or ‘Vita’ and that made it impos- 
Bible to say that the common features ‘Glu’ and ‘Vita’ were only associated 
with the appellant’s products. This view was founded on a passage which 
the learned appellate Judges quoted from Kerly on Trademarks, 7th edn., 
p. 624. That passage may be summarised thus: Where there are a ‘‘series’’ of 
marks, registered or unregistered, having a common feature or a common syl- 
lable, if the marks in the series are owned by different persons, this tends to 
assist the applicant for a mark containing the common feature. This statement 
of the law in Kerly’s book is based on In the matter cf an application by Beck, 
Koller & Company (England) Limited.? It is clear, however, from that case, 
as we shall presently show, that before the applicant can seek to derive assist- 
ance for the success of his application from the presence of a number of marks 
haying one. or more common features which occur in his mark also, he has to 
proye that these marks had acquired a reputation by user in the market. We 
will now read a portion of the judgment at pp. 82 and 83 in Beck, Koller & 
Co.’s case from which what we have stated earlier, appeara: 

“I am disposed to agree with Mr. Burrell’s submission that the ‘series’ objections is 
primarily founded upon user, because the inference which the Registrar is asked to 
draw is that traders and the public have gained such a knowledge of the common ele- 
ment or characteristic of the ‘series’ that when they meet another mark having the same 
characteristic they will immediately associate the later mark with the ‘series’ of marks 
with which they are already familiar. But I do not think that this statement necessarily 
implies that the whole issue must be determined solely under the provisions of Sec. 11, 
‘as I will now, endeavour to explain. i 

- When an application for registration is before the Registrar it frequently happèns 
that the search for conflicting marks reveals several marks having some characteristic 
feature in common with the mark of the application, which marks may stand on the 
Register in the name of one proprietor only, or in the name of several different pro- 
prietors. At this stage, when the matter is one between the applicant and the Registrar, 
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the latter génerally has before him no evidence as to whether the registered marks are 
in actual use or not, but in forming an opinion under Sec. 12 as to whether or not con- 
fusion or deception is likely to arise, he is bound, I think, in the absence of evidence to 
presume that, prima facte, some at least of the registrations have been effected bona fide 
by persons who at the date of their respective applications were using or proposed in 
the near future to use their marks. If, therefore, all the marks were owned by one 
proprietor, the Registrar would presume that the latter was using a ‘series’-of marks 
and judge the conflict between the applicants’ mark and each of the proprietor’s marks 
with this consideration in mind. Of course, if the registrations merely consisted of one 
and the same word registered separately in respect of several articles to be found in a 
single class of the Trade Marks Schedules, the Registrar would in general regard all 
these registrations as but the equivalent of a single registration covering all the items, 
for they would not constitute a ‘series’ as now under discussion. On the other hand, if 
the registered marks found were owned by several different proprietors, this would be 
a circumstance which might considerably assist the applicant, who would be in a posi- 
tion to submit that the common characteristic was one well recognised in marks in use 
in the particular trade. In short, when the Registrar comes to compare the applicant’s 
mark with the registered marks, using the principles laid down im the “Pianotist” case, 
3 R.P.C.. 777, the presence of marks on the Register other than the one with which the 
comparison is being made is regarded as one of the surrounding circumstances which he 
is required to take into account. 

But when the same question comes before the Registrar in opposition proceedings, 
it appears to me that he is no longer in a position to make any presumption as regards 
the surrounding circumstances, but that before he can draw the suggested inference based 
upon the user of other marks either in the applicant’s or the opponent’s favour, any 
such user must be established by evidence (see, e.g. Harrods Ld’s Application, 52 R. P. C. 
p. 70, 1. 39-p. 71, 1. 15, where the Registrar refused to draw the necessary inference in 
_favour of the applicants in the proceedings).” 

We haye no reason to think that Kerly in stating the law on the subject intend- 
ed to depart from the principle stated in the passage that we have just now 
read from Beck, Koller & Co.’s case. 

We may also refer to In the matter of an application by Harrods Ld. to Re- 
gister a Trade Mark in Part B of the Register? mentioned in the quotation 
from Beck, Koller & Co.’s case set out in the preceding peregrzpt, It was 
there said (p. 70): 

“Now it is a well recognised principle, that has to be taken into account in consider- 
ing the possibility of confusion arising between any two trademarks, that, where those 
two marks contain a common element which is also contained in a number of other 
marks in use in the same market, such a common occurrence in the market tends to 
cause purchasers to pay more attention to the other features of the respective marks 
and to distinguish between them by those other features. This principle, however, clearly 
requires that the marks comprising the common element shall he in fairly extensive 
use and, as I have mentioned, in use in the markets in which the marks under consi- 
deration are being or will be used.” 

The series of marks containing the common element or elements, therefore, 
only assist the applicant when these marks are in extensive use in the market. 
The onus of proving such user is of course on the applicant, who wants to rely 
on those marks. Now, in the present case, the applicant, the respondent before 
-us, led no evidence as to the user of marks with the common element. What 
had happened was that the Deputy Registrar looked into his register and- found 
there a large number of marks which had either ‘Gluco’ or ‘Vita’ ag prefix 
or suffix in it. Now of course the presence of a mark in the register does not 
prove its user at all. It is possible that the mark may have been registered 
but-not used. It is not permissible to draw any inference as to their user from 
the presence of the marks on the register. If any authority on this- question 
ig considered necessary, reference may be made to Kerly p. 507 and Willesden 
Varnish Company Ld. v. Young & Marten Ld*. It also appears that the 
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appellant itself stated in one of the affidavits used on its behalf that there were 
biscuits in the market bearing the marks ‘Glucose Biscuits’, ‘Gluco biscuits’ 
and ‘Glucoa Lactine biscuits’. But these marks do not help the respondent 
in the present case. They are ordinary dictionary words in which no one has 
any right. They are really not marks with e common element or elements. 
We, therefore, think that the learned appellate Judges were in error in decid- 
ing in favour of the respondent basing themselves on the series marks, having 
‘Gluco’ or ‘Vita’ as a prefix or a suffix. 

We have already said that in our view the mark ‘Glucovita’ has acquired 
a reputation among the general buying public. The first question that then 
arises is whether the marks ‘Glucovita’ and ‘Gluvita’ are so similar as to be 
likely to cause confusion to the buying public or deceive them. On this matter, 
we have not the advantage of the view of the learned appellate Judges of the 
High Court. They did not express any view on this aspect of the question at 
all. We are, however, inclined to think that their answer to the question would 
have been in the affirmative. However that may he, the Deputy Registrar felt 
that the words were not so similar as to be likely to give rise to confusion or 
to cause deception. He felt that the syllable ‘co’ in the appellant’s mark was 
an emphatic characteristic and was not likely to be slurred over. He appa- 
rently felt that this syllable would prevent any confusion arising between the 
two marks or any person being deceived by the use of them both. He thought 
that the test laid down in what is called the ‘‘Ovax’’ case (In the Matter of 
an Application by Smith Hayden & Coy. Ld.©) should be applied and that the 
emphatic characteristic of the second syllable in the mark ‘QGlucovita’ should 
decide that there was no likelihood of confusion arising. Desai J. thought that 
the Deputy Registrar was wrong. 

We think that the view taken by Desai J. is right. It is well known that the 
question whether the two marks are likely to give rise to confusion or not is a 
question of first impression. It is for the Court to decide that question. English 
cases proceeding on the English way of pronouncing an English word by 
Englishmen, which it may be stated is not always the same, may not be of much 
assistance in our country in deciding questions of phonetic similarity. It can- 
not be overlooked that the word is an English word which to the mass of the 
Indian people is a foreign word. It is well recognised that in deciding a ques- 
tion of similarity between two marks, the marks have to be considered as a 
whole. So considered, we are inclined to agree with Desai J. that the marks 
with which this case is concerned are similar. Apart from the syllable ‘co’ 
in the appellant’s mark, the two marks are identical. That syllable is not, in 
our opinion, such as would enable the buyers in our country to distinguish the 
one mark from the other. 

We also agree with Desai J. that the idea of the two marks is the same. The 
marks convey the ideas of glucose and life giving properties or vitamins. The 
Aquamatic case (Harry Reynolds v. Laffeaty’s Ld., Dodwell & Coy. Ld. and 
8. Guterman & Coy., Ld.®) is a recent case where the test of the commonness 
of the idea between two marks was applied in deciding the question of simi- 
larity between them. Again, in deciding the question of similarity between the 
two marks we have to approach it from the point of view of a man of average 
intelligence and of imperfect recollection. To such a man the overall struc- 
tural and phonetic similarity and the similarity of the idea in the two marks 
‘is reasonably likely to cause a confusion between them. 

It .was then said that the goods were not of the same description and that, 
therefore, in spite of the similarity of the two marks there would be no risk 
of confusion or deception. We are unable to accept this contention. It is true 
that we have to proceed on the basis that the goods are not of the same descrip- 
tion for the purposes of s. 10(7) of the Act. But there is evidence that glucose 
is used in the manufacture of biscuits. That would establish a trade connection 
between the two commodities, namely, glucose manufactured by the appellant 
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and the biscuits produced. by the respondent. An average purchaser would, 
therefore, be likely to think that the respondent’s ‘Gluvita biscuits’ were made 
with the appellant’s ‘Glucovita’ glucose. This was the kind of trade connec- 
tion between different goods which in the ‘‘ Black Magic” case (In the Matter 
of an Application by Edward Hack)? was taken into consideration in arriving 
at the conclusion that there was likelihood of confusion or deception. The 
goods in this case were chocolates and laxatives and it was proved that laxa- 
tives were often made with chocolate coatings. We may also refer to the 
“Panda’’ case (In the Matter of an Application by Ladislas Jellinek)®. The 
goods there concerned were shoes and shoe polishes. It was observed that shoe 
polishes being used for shoes, there was trade connection between them and 
that this might lead to confusion or deception though the goods were different. 
The application for registration was, however, refused under that section of 
the English Act which corresponds to s. 8 of our Act on the ground that the 
opponents, the manufacturers of shoes, had not established a reputation for 
their trademark among the public. 

It is true that in both the above-mentioned cases the two competing trade 
marks were absolutely identical which is not the case here. But that in our 
opinion makes no difference. The absolute identity of the two competing marks 
or their close resemblance is only one of the tests for determining the question 
of likelihood of deception or confusion. Trade connection between different 
goods is another such test. Es hypothesi, this latter test applies only when 
the goods are different. These tests are independent tests. There is no reason 
why the test of trade connection between different goods should not apply 
where the competing marks closely resemble each other just as much as it 
applies, as held in the ‘‘Black Magic’’ and ‘‘Panda’’ cases, where the compet- 
ing marks were identical. Whether by applying these tests in a particular 
ease the conclusion that there is likelihood of deception or confusion should be 
arrived at would depend on all the facts of the case. 

It is then said that biscuits containing glucose are manufactured with liquid 
glucose whereas the appellant’s mark only concerns powder glucose. We will 
assume that only liquid glucose is used in the manufacture of biscuits with 
glucose. But there is nothing to show that an average buyer knows with what 
kind of glucose, biscuits containing glucose are or can be made. That there is 
trade connection between glucose and biscuits and a likelihood of confusion or 
deception arising therefrom would appear from the fact stated by the appel- 
lant that it received from a tradesman an enquiry for biscuits manufactured 
by it under its mark ‘Glucovita’. The tradesman making the enquiry appa- 
rently thought that the manufacturer of ‘Glucovita’ glucose was likely to 
manufacture biscuits with glucose; he did not worry whether biscuits were 
made with powder or liquid glucose. Then again it is gtated in one’of the 
affidavits filed by the appellant that the respondent’s director told the appel- 
lant’s manager that the respondent had adopted the name ‘Gluvita’ to indicate 
that in the manufacture of its biscuits glucose was used. These statements on 
behalf of the appellant are not denied by the respondent. So, a trade con- 
nection between glucose and biscuits would appear to be established. We are, 
therefore, of opinion that the commodities concerned in the present ‘case are ‘so 
connected as to make confusion or deception likely in view of the similarity 
of the two trade marks. We think that the decision of Desai J. was right. 

In the result, we set aside the order of the learned appellate Judges of the 
High Court and restore that of Desai J. The appeal is accordingly allowed. 
The appellant will get the costs before the appellate Judges in the High Uourt 
and in this Court. 

i uas : : i Appeal allowed. 
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Before Mr. Justice S. T. Desai and Mr. Justice Datar. 
ISMAILBHAI SARDARBHAI BHAGWAN 


v. 
KONDI RAVAJI PHADTARE.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 2—Amount claimed 
as damages for breach of agreement—Whether such amount debt within s. 2(4). 


An amount claimed as damages for breach of an agreement is a liability in cash 
and, therefore, amounts to a ‘debt? within the meaning of s. 2 of the Bombay Agri- 
cultural Debtors Relief Act, 1947. 


Iron & Hardware (India) Co. v. Shamlal Bros.’ and Jethabhai Rambhai v. Rao 
Laxmanrao, referred to. 


Tre facts appear in the judgment. 


M. V. Paranjpe, for the appellant. 
V. B. Rege, for respondents Nos. 2 and 3. 


Datar J. This is an appeal filed by the plaintiff against the decree dismiss- 
ing his Special Suit No. 6 of 1953 on the file of the Court of the Joint Civil 
Judge, Senior Division, Poona. 

A few facts which led up to the institution of the present suit may be stated. 
One Chunilal Rupchand had obtained a money decree for Rs. 16,000 and odd 
against the present defendants and was executing the same in darkhast No. 284 
of 1940. The defendants were making efforts to raise money necessary to satisfy 
the darkhast amount due to Chunilal. The darkhast was still pending in 1948. 
In 1948 the defendants approached the plaintiff and offered to transfer their 
musumbi garden situate in survey Nos. 344 and 346 at Bopgaon to be enjoyed 
by him for a period of 10 years for a consideration of Rs. 9,500. The plaintiff 
agreed to accept the. offer, and accordingly on June 17, 1943, a registered agree- 
ment, which is styled as sale deed, was passed by the defendants in favour of 
the plaintiff, under which plaintiff was to go into possession of the garden and 
enjoy the same for a period of 10 years. Before the execution of this sale deed, 
an amount of Rs. 500 was paid as earnest to the defendants. Another amount 
of Rs. 4,500 was paid on the date of the execution of the sale deed. Thereafter 
some time in 1944 or 1945 a further amount of Rs. 2,400 was paid towards the 
satisfaction of the balarice of the considération which (balance) had to be paid 
-in certain instalments as mentioned in the ‘sale deed. Plaintiff enjoyed the 
garden and reaped the fruit therein for the years’ 1944, 1945 and 1946. Then, 
plaintiff says that some time in August or Septembér 1947 the defendants un- 
‘authorisedly cut all the musumbi trees and made it impossible for him to reap 
the fruit and enjoy the garden for the remaining period of the term, as stipu- 
lated in the agreement dated June 17, 1943. Plaintiff, therefore, claims’ that 
he has suffered a loss on account of the breach of the agreement committed by 
the defendants, and says that he is entitled to an amount of Rs. 9,000 calculated 
‘at Rs. 1,500 per year as the income from the garden for six years till 1953. 
He has also claimed a further amount of Rs. 5,300, though it is by no means 
clear on what basis he has made that claim. In the plaint, however, the total 
claim is mentioned at Rs. 11,000, and it is this claim for which the plaintiff insti- 
tuted the suit on January 15, 1953, in tlie Court below. The cause of action 
for the suit was stated to have arisen in August or September 1947 when the 


‘defendants unauthorisedly cut the trees. _ 
The’ defendants contended that the transaction embodied in the sale deed 
dated June 17, 1943, was a benami transaction arid that the real transferee’ who 
. *Decided, September 4, 1959. First Appeal . Poona, in Special Suit No. 6,of 1958. 
No. 290 of 1955, against tho decision of R. M. 1 (1954) 56 Bom. L.R. 473. 
‘Kulkarni, Joint Civil Judge, Senior -Division, 2 (1952) 54 Bom. L.R. 479. 
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took the sale deed from them was not the present plaintiff but their creditor 
Chunilal. They also contended that at all material times they were debtors 
within the meaning of the Bombay Agricultural Debtors Relief Act and that 
the plaintiff not having filed an application for adjustment of his debts under 
s. 4 of the Act, the debt due to him must be regarded as having been extinguish- 
ed in view of the provisions of s. 15 of the Act. 

It is not necessary to go into the question whether the transaction was a 
benami transaction, as contended by the defendants. The learned trial Judge 
has held that the defendants have not succeeded in proving that the transaction 
was benami. The appeal can be disposed of on the point whether the liability, 
which, according to the plaintiff, had been incurred by the defendants, must 
be regarded as having been extinguished in view of the failure on the part of 
the plaintiff to approach the Special Court under the Bombay Agricultural 
Debtors Relief Act within the statutory period of time and make an applica- 
tion for the adjustment of his debts under s. 4 of the said Act. It is not dis- 
puted that the defendants were debtors at the material time. The only ques- 
tion, therefore, that falls to be considered is whether the liability, in respect 
of which the present claim has been made by the plaintiff, was such a liability 
as amounted to a ‘debt’ within the meaning of s. 2 of the Bombay Agricultural 
Debtors Relief Act. 

In s8. 2(4) ‘‘debt’’ is defined as meaning 


“any liability in cash or kind, whether secured or unsecured due from a debtor 

whether payable under a decree or order of any civil Court or otherwise and includes 
mortgage money the payment of which is secured by the usufructuary mortgage of 
immoveable property but does not include arrears of wages payable in respect of agri- 
cultural or manual labour.” 
Now, it may be noted that the plaintiff has founded his cause of action upon 
the breach of the agreement -dated June 23, 1948. He has contended that he 
was entitled to reap the fruit of the garden for a period of 10 years as stipu- 
lated in the agreement, but before the expiry of that period, the defendants 
forcibly took possession of the garden and destroyed the trees and made it 
impossible for him to enjoy the income from the garden for the full period of 
10 years. Therefore, there cannot be any doubt that the claim is founded upon 
the breach of agreement, Then, we have to consider whether such liability as 
arises from the breach of the agreement is a liability for the purpose of the 
definition of the term ‘debt’ under the Bombay Agricultural Debtors Relief 
Act. It seems to us, reading the section by itself, the definition is wide enough 
to include a liability of the present nature. The definition says that ‘‘debt’’ 
means any liability in cash or kind. In the present case, the liability that is 
sought to be enforced against the defendants is a liability in cash. Plaintiff 
in fact has claimed an amount of Rs. 11,000 on account of the liability incurred 
by the defendants in that they had committed a breach of the terms of the 
agreement dated June 23, 1943. Therefore, it cannot be doubted that this was 
a liability in cash. 

Learned advocate Mr. Paranjpe contends that in a case where damages are 
claimed, as in the present case, there cannot arise any liability on the date of 
the institution of the suit. The liability amounting to a debt can only arise 
after the Court determines that the defendant is liable for a particular amount 
by way of damages or compensation. It is not possible to accept this conten- 
tion. The definition says: any liability in cash or kind due from a debtor 
whether payable under a decree or order of any civil Court or otherwise.” It is 
not as if that the liability for the first time is incurred by the defendant, only 
when the Court determines the question whether he is liable to pay any amount 
or not. The liability is there having‘been incurred by the defendant on the 
day the breach of the agreement was committed. We are here proceeding on 
the basis that such liability was incurred by the defendant on the day on 
which the breach was committed, namely, some time before the month of 
August 1947. In fact, the learned trial Judge has also recorded his finding 
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that the très were demolished by the defendants some time before the month 
of August 1947. It is also not disputed that the last date for filing the appli- 
cation for adjustment of debt under s. 4 of the Act was August 1, 1947, so 
that the plaintiff, when he contended that defendant had incurred a liability 
because of the breach of agreement in that he had made it impossible for him 
to enjoy the usufruct of the garden for the full term of the agreement, he had 
only to get that liability adjusted under the provisions of s. 4 within the statu- 
tory period, namely, before August 1, 1947. 

Mr. Paranjpe relied upon a decision of this Court reported in Iron & Hard- 
ware (India) Co. v. Shamlal Bros.) He relied particularly upon the observa- 
tions made by the then Chief Justice Mr. Chagla, and they are at page 477. 
The learned Chief Justice observed: 

“...Now, in order that there should be a debt there must be an existing obligation. 
The payment may be due immediately or it may be due in future, but the obligation 
must arise in order that the debt should be due. It may even be that the actual amount 
due in respect of the debt may require ascertainment by some mechanical process or by 
the taking of accounts. But even when the actual amount is to be ascertained the obli- 
gation must exist. It is well settled that when there is a breach of contract the only 
right that accrues to the person who complains of the breach is the right to file a suit 
for recovering damages. The breach of contract does not give rise to any debt...”. 
Relying upon these observations, the learned advocate contended that it could 
not be said that there was a liability or a debt within the meaning of the 
definition under the Bombay Agricultural Debtors Relief Act immediately 
after a suit was instituted by the plaintiff for damages. Now, it must be re- 
membered that the observations were made in a case which arose before the 
learned Chief Justice under the Displaced Persons (Debts Adjustment) Act of 
1951, and we do not think it would be either necessary or proper to rely upon 
the observations made in regard to a question that arose under a different Act. 
. Mr. Paranjpe further contended that the definition of the word ‘‘debt’’ under 
s. 2(6) in the Displaced Persons Act was almost similar to the definition with 
which we are now concerned in the present case. Even assuming that were 
so, we think it desirable that we should base our decision upon the definition 
as we find it in the Bombay Agricultural Debtors Relief Act and not upon the 
definition of ‘debt’ as we find it in the Displaced Persons (Debts Adjustment) 
Act of 1951 and the observations made by the learned Chief Justice while 
considering that definition. On the other hand, there is a decision of a Divi- 
sion Bench of this Court reported in Jethabhai Rambhai v. Rao Laxmanrao.? 
There, the learned Chief Justice Mr. Chagla and Mr. Justice Gajendragadkar, 
as he then was, held that a suit for possession in which mesne profits are claim- 
ed is not a suit which is liable to be transferred to the Debt Adjustment Court 
under s. 19(7) of the Bombay Agricultural Debtors Relief Act, 1947, and that 
if the Court (the ordinary civil Court) came to the conclusion that the plaintiff 
had proved his title and that the defendants were in wrongful possession it 
would be at that stage that the question of mesne profits would arise (p. 482): 

“.,.Then the Court would pass a decree for possession in favour of the plaintiff 
and would transfer the suit to the Debt Adjustment Court in order to determine the 
-question of mesne profits. The Debt Adjustment Court will then determine whether 
any mesne profits are payable by the defendants, and also what is the quantum of mesne 
profits;...”. i : 

It is true that in that case the question which is now raised by Mr. Paranjpe did 
not directly arise; but still it was held that the proper Court to determine 
whether any mesne profits are payable and also what is the quantum of mesne 
profits would be the Debt Adjustment Court under the Bombay Agricultural 
-Debtors Relief Act. If the liability to pay mesne profits is to be determined 
by the Debt Adjustment Court, it is because such liability is regarded as debt 
for the purposes of the Act. The claim for mesne profits, it need hardly be 


1 (1964) 56 Bom. L.R. 473. 2 (1852) 54 Bom. L.R. 479. 
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stated, is virtually a claim for damages. We do not, therefore, see why any 
distinction should be made between the liability to pay mesne profits and the 
liability to pay damages as claimed in the present suit. 

Then, Mr. Paranjpe contended that it was his case that the breach of the 
contract was committed by the defendants some time in August or September 
1947. Originally there was an averment in the plaint that the breach of the 
contract was committed some time in December 1946, or in January 1947. 
After the defendants put in their contentions, namely, that the liability such 
as it was was in the nature of a ‘debt’ within the meaning of the Bombay Agri- 
‘cultural Debtors Relief Act, and that they being debtors under that Act their 
debt must be deemed to have been extinguished by reason of the provisions 
of s. 15, the plaintiff made an attempt for amendment of his plaint and got 
an amendment allowed to the effect that the breach of agreement was committed 
by the defendants some time in August or September 1947. The learned Judge, 
on appreciation of the evidence before him, has recorded a finding that the trees 
were destroyed some time before the month of August 1947 and that the amend- 
ment had been sought for just to circumvent the defence raised under the 
Bombay Agricultural Debtors Relief Act. It may also be noted that even in 
the notice which preceded the institution of the present suit, the complaint 
that was made by the plaintiff was that the trees had been demolished some 
time in December 1946 or January 1947. Under these circumstances, it must 
be held that the trees had been destroyed some time before the beginning of 
August 1947. If that were so, the plaintiff had his right to make an applica- 
tion under s. 4 of the Bombay Agricultural Debtors Relief Act for the adjust- 
ment of his debts, and such an application not having been made, it must be 
held that his debts were extinguished under the provisions of s. 15 of the Act. 

In view of our finding on this point, it is not necessary to consider the other 
questions raised by the learned advocate for the appellant. 

The result is that the appeal fails and must be dismissed with costs. 


‘Appeal dismissed. 





[NAGPUR BENCH] 


Before Mr. Jusitce Gokhale and Mr. Justice Kotval. 
MESSRS. RAMKRISHNA RAMNATH BIDI MERCHANTS 


t. 
THE SALES TAX OFFICER, NAGPUR.* ; 

Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 10(3), 11 (4) (a), 21 (2) & (5), 
11-At—Central Provinces and Berar Sales Tax ‘Rules, 1947, R 32tt—Notice under 

gv. 10(3) & 11(4)(a) whether can be issued beyond three years from date of assess- 
ment—Whether period of limitation in s. 11-A should be read into s. 10(3) read 
with s. 11(4)(a). ms 

A notice in form XII (as prescribed by r. 32 of the Central Provinces and 
Berar Sales Tax Rules, 1947) issued under s. 10(3) read with s. 11(4)(a) of the 


other documents as may be considered neces- 


* *Decided. September 15, 1959. Special Civil 
Application No. 88 of 1959. 
The relevent sections are as under: 

Sec. 11. (2) If the Commissioner is not 
so satisfied he shall serve the desler with a 
-notice appointing a place and day and direct- 

him— 


(s) to appear in person or by an agent 
entitled to appear in’ accordance with the 
provisions of section 11-B; ` Ene fe 

(ii) to produce evidence or have it pro- 
duced in support of the returns; or 

(iii) to produce or cause to be produced 
any accounts, registers, cash «memoranda or 


sary by the Commissioner for the porpos... 

(5) If upon information which has come 
into his possession, the Commissioner is satis- 
fied that any dealer has-been liable to pa} tax 
under this Act in respect of any period and has 
nevertheless wilfully failed to apply for regi- 
stration, the Commissioner shall, #t any time 
within three calendar. from the expiry of 
such period, after giving the dealer a reason- 
able opportunity of being heard, proceed in 
such manner as may be prescribed to assess to 
the best of his judgment the amount of tax due 
from the dealer in respect of such period and 
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Central Provinces and Berar Sales Tax Act, 1947, can be issued beyond the period 
of three years from the date of the assessment of the assessee for the relevant period. 

Bisesar House v. State of Bombay,’ Ghanshyamdas Chhotalal v. P. N. Trivedi and 
Firm of Ramkrishna Ramnath v. Assistant Commissioner of Sales Tax, Nagpur, 
Daulatrao Narayanji Pawar v. B. D. Deshpande’ Ghanshyamdas Chhotalal v. P. N. 
Trivedi’ Regional Assistant Commissioner of Sales Tax, Nagpur v. Ghanshyamdas 
Chhotalal’ Assistant Commissioner of Sales Tax, Nagpur v. Firm Ramkrishna Ram~ 
nath’ and Canadian Eagle Oil Co., Ld. v. The King,’ referred to. 


Tue facts appear in the judgment. 


M. N. Phadke and V. M. Golwalkar, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for the respondents. 


Korvat J. The petitioners Messrs. Ramkrishna Ramnath Bidi Merchants 
of Kamptee carry on the business of manufacture and sale of bidis, with their 
head office at Kamptee and branch offices at several other places such as Tum- 
sar, Gondia, Bhandara, Tiroda, Nagpur, Akola and other places in Vidarbha. 
The petitioners are registered dealers under s. 8 of the Central Provinces and 
Berar Sales Tax Act, 1947 (XXI of 1947), hereinafter referred to as the Act. 
As registered dealers, the petitioners were making quarterly returns under s. 10 
of the Act. For the period from November 7, 1953, to October 26, 1954, they 
had similarly made their returns. It is now not in dispute that these returns 
were not made upon the due dates under the Act but were delayed by some 


all subsequent periods, and the Commissioner 
may direct that the dealer shall pay by way of 
penalty in addition to the amount of tax so 
assessed a sum not exceeding one and a half 
times that amount. 

Sec. 11-A. (Z) If m consequence of any 
_ information which has come into his posses- 
sion, the Commissioner is satisfied that any 
turnover of a dealer during any period has 
been under-assessed or has escaped assess- 
ment or assessed at a lower rate or any de- 
duction has been wrongly made therefrom, 
the Commissioner may, at any time within 
three calendar years from the expiry of such 
period, after giving the dealer a reasonable 
opportunity of being heard and after meking 
such enquiry as he considers necessary, pro- 
ceed in such manner as may be prescribed to 
Te-assess or assess, as the case may be, the tax 
payable on any such over;and the Com- 
missioner may direct that the dealer shall pay, 
by way of penalty in addition to the amount 
of tax so assessed, a sum not exceeding that 
amount. _ 

ttThe rule is as follows:— 

R. 32. Manner of assessment, re-assess- 
ment, and imposition of penalty under sub- 
section (8) of section 10, clause (a) of sub- 
section (4) of s. 11, sub-section (5) of section 
11, sub-section (1) of section I-A and sub- 
section (1) of section 22-C. 

(1) Where— 

(a) a dealer has failed to comply with a 
notice issued under sub-section (1) of section 
10, or 

(b) a registered dealer has rendered him- 
self liable to penalty by reason of failure 
without any sufficient cause to furnish the 
presoribed return or returns in respect of any 
period by the prescribed date, or œ 

(c) a registered dealer has rendered -him- 
self liable to a best judgment assessment by 
reason of a default in furnishing the pres- 


cribed return or returns in respect of any 
period by the prescribed date, or 

(d) a dealer, being liable to tax, has wil- 
fully failed to apply for registration, or 

(e) the turnover of a dealer during any 
period has been underassessed or has escaped 
assessment or has been assessed at a lower 
rate or any deduction has been wrongly made 
therefrom, or 

(f) a dealer has deliberately concealed his 
turnover in respect of any goods or furnished 
@ false return, 

then, in every such case, the assessing autho- 
rity shall serve on the dealer a notice in Form 
XII specifying the default, escapement or 
concealment, as the case may be, and calling 
upon him to show cause by such date, ordi- 
narily not less than 30 days from the date of 
issue of the notice, as may be fixed in that 
behalf, why he should not be assessed or re- 
assessed to tax or a penalty should not be 
imposed upon him and directing him to pro- 
duce on the said date his books of accounts 
and other documents which the assessing 
authority may require and any evidence which 
he may wish to produce in support of his 
objection: 

1 (1958) 60 Bom. L.R. 1395, F.B. 

2 (1956) Miscellaneous Petitions Nos. 437 
of 1954 and 381 of 1955, decided by Kotval J., 
on September 27, 1956 (Unrep.). 

8 (1956) Miscellaneous Petition No. 285 of 
1955, decided by Kotval J., on September 27, 
1956 (Unrep.). 

4 (1956) Miscellaneous Petition No. 12 of 
1955, decided by Kotval J., on September 24, 
1956 (U: 

5 ase) APLI: 140, s.c. [1958] A.LR. 
M.P. 148. 

6 (1959) Letters Patent Appeals Nos. 209 
of 1956 and 210 of 1956, decided by Datar and 
Naik JJ., on March 5, 1959 (Unrep.). 

7 [1046] A.O. 119. 


174 JHE BOMBAY LAW REPORTER. [von. LXI. 


days. The respective dates on whick the returns were due and were actually 
filed are shown in a tabular statement below :— 


Return for the Due date A Date of actual 

period ending. filing. 
3-2-1954 3-4-1954 . 20-4-1954 
2-5-1954 2-7-1954 27-3-1955 
29-7-1954 29-9-1954 31-12-1954 
26-10-1954 26-12-1954 27-3-1955 


On November 11, 1957, the Assistant Commissioner of Sales Tax, Eastern 
Division, Nagpur, issued a notice against the petitioners. The notice was in 
form XII as prescribed by rule 32 of the Central Provinces and Berar Sales 
Tax Rules, 1947. By this notice, the petitioners were called upon to show 
cause why they should not be assessed and/or why a penalty should not be 
imposed upon them. The notice, it is not disputed, was issued under s. 10(3) 
read with s, 11(4) (a) of the Act though several other sections are mentioned 
at the top of the form. 


The petitioners took objection to the issue of this notice and one of the 
grounds which they raised was that the notice had been issued beyond the 
period of three years from the date of the assessment of the petitioners 
for the said period. Thereafter, the proceedings before the Assistant Commis- 
sioner were stayed due to certain other proceedings pending in the High Court 
of Judicature at Nagpur and later on in the High Court of Bombay and because 
of the latter proceedings, the objection could not be disposed of. On June 7, 
1958, however, the Assistant Commissioner of Sales Tax, Eastern Division, 
before whom the proceedings were pending, transferred the case to the Sales 
Tax Officer, Circle No. 2, Nagpur, respondent No. 1 before us. Thereafter, 
respondent No. 1 issued on December 27, 1958, a fresh notice in form XII under 
r. 32 of the Sales Tax Rules, against the petitioners. The petition is directed 
against the said notices dated November 11, 1957, and December 27, 1958, and 
the petitioners pray in the first instance that writs of prohibition or certiorari 
should be issued to quash the two notices referred to above. They also claim a 
writ of prohibition against respondent No. 1 prohibiting him from continuing 
the assessment proceedings pursuant to the second notice. F 


The sheet-anchor of the special civil application is the decision of this Court 
in Bisesar House v. State of Bombay.’ In that case, the petitioner had made 
a return for the years from July 1, 1951, to June 30, 1954, and had paid the 
tax in accordance with the return. On December 31, 1956, notices were issued 
under s. 11(2) of the Act and were served upon the petitioner in that case so 
far as the first year was concerned, on January 4, 1957, anq so far as the second 
year was concerned, on January 8, 1957. It was contended that the Sales Tax 
Authorities had no jurisdiction to issue these notices because having regard to 
the scheme of the Act, and particularly to the provisions of s. 11-A thereof, a 
notice under s. 11(2) could not be issued beyond three calendar years from the 
date of assessment of the petitioner. The Full Bench relied upon a previous 
decision of this Court in Comr. I.T. v. Narsee Nagsee & Co.? and held that 
the notices were bad and that no such notices could be issued beyond three 
years from the date of the initial assessment. In the Bisesar House case, the 
Full Bench was impressed by one consideration and it was that if such a 
period of limitation were not imported into s8. 11(2), the effect would be ano- 
malous. The Fult Bench held that whereas under s. 11-A the Legislature ex- 
pressly limited the period of time during which the income which has been 
under-assessed, or escaped assessment or had been assessed at a lower rate 
could be assessed, still so far as the initial assessment under s. 11(2) is con- 
cerned, there would be no period of limitation whatsoever. This would lead 


1 (1958) 60 Bom. L.R. 1395, F.D. 3 (1956) 58 Bom, L.R. 950, 
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to anomalous results. The learned Chief Justice who delivered the judgment 
on behalf of the Full Bench observed (p. 1400): 


“,..The peril to which we referred in the case of Narsee Nagsee and which we said 

it was our duty to save the assessee from, does not exist in this case. An order of 
assessment made under s. 11 at any time cannot possibly prejudice the assessee in any 
sense whatsoever. That order would not make him liable to pay any additional tax. 
That order will not put any further liability upon him. It would be merely a formal 
acceptance by the authority of the tax which the assessee has already paid, and there is 
no reason why in construing s. 11(1) we should import into it the period of limitation 
which the Legislature- has incorporated in s. 11-A. The compelling necessity which 
drove us to do it in Narsee Nagsee’s case does not exist. But the position is different 
with regard to s. 11(2). Section 11(2) is in the substantial sense an initiation of fresh 
proceedings by the Commissioner. It is open to the Commissioner to be satisfied with 
what the assessee has done and pass an order under g. 11(1). But if he is not satisfied, 
then he initiates fresh proceedings under s. 11(2) by issuing a notice. That undoubtedly 
is putting the assessee to the peril of the apprehension that as a result of the notice his 
tax might be enhanced. If the principle we have laid down in Narsee Nagsee’s case is 
correct, then that principle would undoubtedly apply to the issuing of a notice under 
s. 11(2).” 
Accordingly, the Full Bench held that if a case arises for the issue of a notice 
under s. 11(2) then it is clear that that notice must be issued within three’ 
years, because if the notice is issued after three years, it would infringe the 
provisions of s. 11-A, because the Commissioner would be doing indirectly, if 
not directly, what the law prohibits him from doing, namely, to bring to assess- 
ment an escaped turnover which he could not do beyond the period of three 
years. 


The decision of the Full Bench is binding upon us and obviously there is no 
question of considering whether it was rightly or wrongly decided. The pre- 
sont notices, however, are not notices under s. 11(2) as in the Bisesar House 
case. They are, as we have pointed out, notices issued under the provisions of 
g. 10(3) read with s. 11(4)(a). The form XII suggests that the notice to 
be issued under it can be under a variety of sections, but in the form in which 
the notice was served in the instant case it is obvious that all that the peti- 
tioners were, called upon to do was ‘‘to show cause on or before 22-11-1951 
why you should not be assessed and/or why a penalty should not be imposed 
upon you’’. Obviously then the notices intended were under s. 10(3) read 
with s. 11(4)(a@). This was also not disputed before us. 


The relevant portions of these sections run as follows:— 


“10. (3) If a dealer fails to comply with the requirements of a notice issued under 
sub-section (1) or a *registered dealer fails to furnish his return for any period within 
the prescribed time to the prescribed authority without any sufficient cause, the Com- 
missioner may, after giving such dealer a reasonable opportunity of being heard, direct 
him to pay, by way of penalty, a sum not exceeding one-fourth of the amount of the 
tax which may be assessed on him under section 11.” 


“11, (4)(a). If a registered dealer—... 

(a) does not furnish returns in respect of any period by the prescribed date,... 
the Commissioner shall in the prescribed manner assess the dealer to the best of his 
judgment.” 

Now, the contention of Mr. Phadke on behalf of the petitioners has been that 
if upon the ratio decidendi of the Full Bench case the Sales Tax Authorities 
could not take action under s. 11(2) to initiate fresh proceedings for purposes 
of assessment beyond three years, then with stronger reason could they not 
issue a notice under s. 10(3) upon failure to comply with the requirements of 
a notice under s. 10(/), or upon failure to furnish a return within the time 
prescribed, in order either to penalize the petitioners or to arrive at a best 
judgment assessment’ as required by s. 11(4) (a). 

In support of his contention, Mr. Phadke has also referred to some decisions 
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given by me in the Nagpur High Court. They are Ghanshyamdas Chhotalal 
v. P. N. Trivedi and Firm of Ramkrishna Ramnath v. Assistant Commissioner 
of Sales Tux, Nagpur?, Daulatrao Narayanji Pawar v. B. D. Deshpande* and 
Ghanshyamdas Chhotalal v. P. N. Trived. The principle decision in that set 
of cases was contained in my order in Daulatrao Narayanji Pawar v. B. D. 
Deshpande. In the case last mentioned I was concerned with s. 11(5) of the 
Act. Under that section the Commissioner is empowered within three calendar 
years from the date on which the assessee was bound to apply for registration, 
to come to a best judgment assessment after giving the assessee a reasonable | 
opportunity of heing heard. Following an earlier Division Bench: case’ in 
Firm Sheonarayan Matadin v. Sales Tax Officer, Nagpur,® I held that under 
the section an assessment cannot be made for any period which expired three 
years prior to the date of the notice in form XII. Of the above cases Miscel- 
laneous Petitions Nos. 12 of 1955 and 437 of 1954 were, in view of the States 
Reorganization Act, transferred to the Madhya Pradesh High Court, and in 
Regional Assistant Commissioner of Sales Tax, Nagpur v. Ghanshyamdas 
Chhotalal’, a Division Bench of the Madhya Pradesh High Court reversed my 
décision in M.P. 12 of 1955 and held that the period of limitation therein of 
three years cannot be imported into the construction of s. 11(5) of the Act. 

On the other hand, my decisions in Miscellaneous Petitions Nos. 285 of 
- 1955 and 381 of 1955 were transferred to this Court under a certificate under 
s. 59 of the States Reorganization Act. In Assistant Commissioner of Sales 
Taz, Nagpur v. Firm Ramkrishna Ramnath®, a Division Bench of this Court 
confirmed the view I had taken in view of the Full Bench decision in the Bisesar 
House case which by then had come to be decided. It is further to be noted 
that the Full Bench also considered the case in Regional Assistant Commissioner 
v. Ghanshyamdas, and the Full Bench dissented from that view and thus con- 
firmed the view I had taken in M.P. No. 12 of 1955. As a result of all these 
decisions, then two points are clear (1) that no action can be taken by the Sales 
Tax Authorities under s. 11(5) or s. 11(2) unless it is taken within three years 
from the date of the notice issued, and (2) that the authority of the Bisesar 
House case stands unchallenged so far as this Court is concerned, and we are, 
with all respect, bound to follow it. 

Mr. Phadke invoked the principle of the decision of the Full Bench case in 
the present case also. We have already indicated that the proceedings taken 
in the instant case, however, are not under s. 11(2) but under the provisions 
of ss. 10(3) and 11(4)(a). It seems to us that there is a fundamental differ- 
ence between the nature of the proceedings to be taken under these provisions 
of the Act and the proceedings to be taken under s. 11(2). We have already 
reproduced a passage from the Full Bench judgment to show that the ground 
on which the Full Bench took the view in that case was*that the proceedings 
under s. 11(2) were in a ‘‘substantial sense the initiation of fresh proceedings”’ 
and that, therefore, fresh proceedings i.e. for assessment for the first time could 
not be taken beyond three years after the assessee had made his return and 
paid the tax, especially when the Legislature expressly prohibited escaped 
income from being taxed after three years. In our opinion, however, the pro- 
ceedings to be taken under s. 10(3) or s. 11 (4) (a) cannot possibly partake of 
this nature. 

The proceedings under s. 10(3) are obviously proceedings for the purpose 
of levying a penalty upon the dealer for failing to register or for failing to 
comply with the requirements of a notice under s. 10(J). Penal proceedings 

3 (1956) Miscellaneous Petitions Nos. 437 6 (1956) Miscellaneous Petition No. 343 of 
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of this nature can, in our opinion, never be approximated to proceedings ini- 
tiated for the first time for purposes of assessment. There is a palpable and 
recognisable distinction between a proceeding initiated by a taxing authority 
for collecting revenue on behalf of the public exchequer and one commenced 
for penalizing a person for failing to comply with some step which he was 
bound in law to take in an attempt to assess him. The proceedings under 
8.10(3) are proceedings which, in our opinion, fall in the latter category. 

Turning next to the provisions of s. 11(4)(a@) also, it seems to us that the 
section provides a similar procedure. It provides that if a registered dealer 
does not furnish returns in respect of any period by the prescribed date, the 
Commissioner shal} in the prescribed manner assess the dealer to the best of 
his judgment. Now, a best judgment assessment is no doubt founded upon a 
judicial exercise of Judgment; nevertheless, it is not a judgment reached under 
formal procedure after taking evidence but is more or less a summary assess- 
ment; and the reason why the law thus permits recovery of tax by a summary 
assessment is that the assessee has failed to comply with a notice or with some- 
requirement of the law and that, therefore, he may be penalized by the for- 
feiture of his right to a regular and considered assessment. The proceedings: 
are taken ‘““in terrorem’’ and the dealer is penalized by a ‘‘best judgment?’ 
assessment in default of compliance under s. 11(4)(a@). Thus, the proceedings 
under both the provisions of law are analogous to proceedings for the purpose 
of imposing a penalty, and that, in our opinion, is the crucial point of distinc- 
tion between the proceedings in the present case and the proceedings with which 
the Full Bench was concerned. 

We do not think that we can import, therefore, the same considerations which 
prevailed with the Full Bench, into the present case. We do not think that the 
provisions of s. 11-A are attracted nor can they be used by way of analogy in 
the present case, because admittedly here we are not dealing with a ease of 
initial proceeding with a view’ to assessment but we are dealing with a case 
where the petitioners are being proceeded with by way of a penalty for having 
committed a default. 

The principles governing the interpretation of a taxing statute like the Sales. 
Tax Act are now settled and here we cannot do better than reproduce the 
remarks of Viscount Simon, L.C. in the Canadian Eagle Oil Co., Ld: v. The 
King? as governing the principle in cases of this kind (p. 140): 

“...In the words of the late Rowlatt J, whose dutstanding knowledge of this sub- 

ject was coupled with a happy conciseness of phrase, ‘in a taxing Act one has to look 
merely at what is clearly said. There is no room for any intendment. There is no- 
equity about a tax. There is no presumption as to a tax. Nothing is to be read in, 
nothing is to be implied. One can only look fairly at the language used? (Cape Brandy: 
Syndicate v. Inland Revenue Commissioners™).” 
So viewed, we have no doubt that in the present enactments the Legislature 
intended to lay down a period of limitation in certain specific cases only and 
by contrast did not provide for any period of limitation in other cases. In the 
Sales Tax Act there is no period of limitation Jaid down within which pro- 
ceedings under s. 10(3) or s. 11(4) (a) should be taken and the ratio decidendi” 
being different we cannot extend to the present case the principle laid down 
in the Full Bench case or in the cases which were concerned with the inter- 
pretation of s. 11(5) as we shall presently show. 

We, therefore, turn to the reference made by Mr. Phadke to s. 11(5) of the 
Act and to my decision in Miscellaneous Petition No. 381 of 1955 which, as we 
have said, was affirmed by a Division Bench of this Court in Assistant Com- 
missioner of Sales Tax v. Firm Ramkrishna Ramnath. In that case I had no 
doubt taken the view that a three-year-period commencing from the date of 
notice was prescribed for proceedings under s. 11(5). It may also be argued’ 
that s. 11(5) also is concerned with a best judgment assessment, and yet @ 
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period of limitation was read into it but it may be pointed out that in s. 11(5) 
itself a period of limitation is mentioned and ‚the only question that arose for 
decision in all the cases we have mentioned above in which that section fell to 
be construed was what was the meaning of the words ‘‘from the expiry of 
such period’’ in that section. and whether the Commissioner should act within 
three years from the date when he first took action or within three years from 
the date of notice in Form XII. If the provisions of any other section had 
been invoked by way of analogy, such as s. 11-A as in the instant case, we have 
no doubt that the distinction between the two kinds of proceedings would have 
been pointed out as we have done above. In Sheonarayan Matadin’s case as 
well as in all the other cases concerning s. 11(5) the decisions turned upon the 
plain construction of the section itself and not upon the applicability or ana- 
logy of any other section’ as is here claimed. There was certainly no reference 
made in those cases to s. 11A of the Act. In the present case the argument 
is that by analogy the period of Limitation in s. 11-A should be read into s. 10(3) 
read with s. 11(4) (a). 

In view of what we have said above, we are of opinion that the principle 
of the Full Bench case is inapplicable to the facts of the. present case. This 
was the only ground upon which the notices in the instant case were challenged. 
The application, therefore, fails and is dismissed with costs. 


Application dismissed. 





CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 
DNYANDEO SAMBHUJI WARHADE - 


v. 
SHANKARAPPA UMMAPPA BHANAGIRE.® 

Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Secs. 41, 
47, 22(13), 23(8), 57t—Criminal Procedure Code (Act V of 1898), Sec. 5(2)—Trial of 
offences for making illegal changes—Whether jurisdiction of criminal Courts barred 
to try such offences where no decision taken under s. 41 by State or District Indus- 
trial Court—Construction of statute—Provision that Court shall compulsorily exer- 
cise jurisdiction whether implies that that Court alone has jurisdiction. 


For trial of offences under s. 47 of the Central Provinces and Berar Industrial Dis- 
putes Settlement Act, 1947, for making illegal changes, the jurisdiction of the ordi- 
nary criminal Courts is not barred by anything contained ines. 41 of the Act where 
no decision under that section has been made by the State or District Industrial 
Court. : ; 

Bhim Sen v. State of U.P.’ and Emperor v. Vishwanath; referred to. 

A provision of law that a Court shall compulsorily exercise a jurisdiction does not 
necessarily imply that that Court alone has the jurisdiction to the exclusion of all 
other Courts. 


Tr facts appear in the judgment. 


*Decided, October 22, 1959. Criminal Re- any civil or criminal Court. . 
vision Application No. 227 of 1959, against the Sec. 23(8). No order passed by the, District 
order passed by G. G. Bhojraj, Additional Industrial Court shall be called in question in 
Sessions Judge, Khamgaon, in Criminal Re- anv civil or criminal Court. 
vision No. 6 of 1959, against the order passed Seo. 57. No Court inferior to that ‘of a 
by R. M. Golwalkar, Judge-Magistrate, Magistrate of the First Class shall try an 
Buldana, in Criminal Case No. 2500 of 1958. offence under this Act. 

+The relevant sections are As under:— 1 [1955] A.I.R. S.C. 435. 

Sec. 22 (13). No order passed by the State 2 [1942] A.I.R. Sind 9. 

Industrial Court shall be called in question in i 
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V. R. Manohar, for the petitioners. 
8. G. Kukdey, for the opponent. 
N. L. Abhyankar, Special Government Pleader, for the State. 


Korvat J. This is an application for revision by two persons who are 
undergoing trial in the Court of the Magistrate, First Class, Buldana, for 
having committed an offence under s. 47 of the C.P. and Berar Industrial Disputes 
Settlement Act, 1947. The first applicant is the Managing Director of a private 
limited company known as the Deccan Motor Service Private Limited, Chikhali, 
and the second applicant was at all material times the Secretary of the Com- 
pany. In consequence of certain labour disputes arising in the Company, an 
agreement was reached on December 3, 1957, between the Labour Officer ap- 
pointed under the said Act and the two applicants as representing the Com- 
pany. It is to be noticed that under the definition in s. 2(24) of the Act, the 
Labour Officer was acting as a representative of the employees in that dispute. 
The settlement was in regard to an individual worker, the complainant Shan- 
karappa Ummappa Bhangire who was a motor stand manager. In consequence 
of the retrenchment of the post, the complainant was claiming certain statutory 
amounts payable to him as also his arrears of salary. The agreement which 
was reached was to the effect that a payment of Rs. 167 was to be made by the 
Company as statutory retrenchment compensation and a further sum of 
Rs. 1,901 as arrears of salary due to the complainant. According to the com- 
plainant, this amount was not paid and, therefore, he prosecuted the applicants 
who are the principal officers of the Company for having committed 
offences under s. 47 of the Act. The complainant’s case was that the non-pay- 
ment in accordance with the agreement reached amounted to an illegal change 
within the meaning of s. 51 read with s. 47 of the Act. 

At the inception of the trial, a preliminary objection was raised on behalf 
of the applicants that the criminal Court had no jurisdiction to entertain a 
complaint of that type for the reason that the question as to what constitutes 
an illegal change is a question which under the Act is exclusively relegated to 
the jurisdiction of the Industrial Court and unless that Court in the first 
instance decides what an illegal change is, the Criminal Court cannot convict 
the applicants of ah offence under s. 47 of the Act. i 

Now, ‘‘illegal change’’ is nowhere in terms defined in the Act. Though s. 51 
refers to ‘‘illegal change” there is no definition attempted there. What is 
defined in the Act is a change and the definition is contained in sub-s. (6) of 
b. 2 as follows: 

“ ‘change’ means a change in any industrial matter”. 

“Industrial matter” is defined in sub-s. (13) of s. 2 as follows: 

“‘industrial mattgr’ means any matter relating to work, pay, wages, reward, hours, 
privileges, rights or duties of employers or employees, or the mode, terms and condi- 
tions of employment or refusal to employ and includes questions pertaining to— 

(a) the relationship between employer and employee, or to the dismissal or_non- 
employment of any person, 

(b) the demarcation of function of any employee or class of employee, 

(c) any right or claim under or in respect of or concerning an agreement, sub- 
mission or award made under this Act, and 

(d) what is fair and right in relation to any industrial matter having regard to 

the interest of the person immediately concerned and of society as a whole”. 
It was disputed on behalf of the applicants whether the non-payment under 
the agreement constituted an illegal change; but the Magistrate who decided 
the preliminary objection gave no finding upon it. When the matter came up 
before the Additional Sessions Judge, he has decided the matter and in paras. 6 
and 7 of his order held that the non-payment by the applicants under the agree- 
ment constituted an illegal change. 


On behalf of the applicants it was pointed out that this was not one of the 
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points raised in the preliminary objection, nor was it a matter which- the 
Additional Sessions Judge ought to have decided under the circumstances of 
the case. On the other hand, it was contended that the only question. which 
fell for determination at the hands of the Sessions Court was, assuming that 
an illegal change had taken place, whether the Magistrate had jurisdiction to 
try the alleged offence without a prior determination of the question as to 
whether it was an illegal change. In short, what was contended was that the 
Criminal Court had no jurisdiction at all to determine whether an illegal change 
was made and that is precisely what the Additional Sessions Judge determined. 
It was, therefore, contended that the Additional Sessions Judge has in the 
first instance assumed the very jurisdiction which was being questioned before 
him. 

This contention, in my opinion, is sound. It was also not disputed on beha 
of the complainant or the State that that was not a matter which the Addi- 
tional Sessions Judge was called upon to decide. Indeed, the question would 
have fallen for determination by the Additional Sessions Judge only if 
he had first determined the question of jurisdiction and determined it in. 
favour of the criminal Courts having jurisdiction. But, as I have said, the 
question was not at all raised and ought not to have been considered. In the 
result, both the parties before me, as also the Special Government Pleader, 
have agreed that I should order that the findings of the Additional Sessions 
Judge in paras. 6 and 7 of his judgment shall have no effect and that the 
Magistrate may at the trial come to his own determination of the question. 

Then I turn to the principal question raised in the case, and it was whether, 
having regard to the provisions of the Act, the question whether an illegal 
change has taken place or not falls solely within the jurisdiction of the Indus- 
trial Court appointed under the Act, or whether the criminal Courts trying 
offences under s. 47 of the Act can, either exclusively or in addition to: the 
Industrial Courts, decide the question for themselves. 


The argument is founded upon the provisions of s. 41 of the Act which runs 
as follows: 

“The State Industrial Court or a District Industrial Court shall, on a reference made- 
hy the State Government, and may, on an application by any employer or employee: 
concerned or by a representative of the employees concerned or by the Labour Officer, 
decide whether any strike or lock-out or any change of which notice has been given or 
which has taken place is illegal.” 

Reference was also made to the provisions in the Act regarding the jurisdiction: 
of the Industrial Courts in ss. 22(/3) and 23(&) of the Act read with rules 36 
and 37 of the rules framed under s. 61 of the Act. Sections 22(/3) and 23(8) 

to which I have referred above provide that no order of the State Industrial 

Court or of the District Industrial Court shall be called’ in question in any 
civil or criminal Court. The contention raised is that if such finality has- 
been given to the orders of the two Industrial Courts that shows that they 
have exclusive jurisdiction in the matters entrusted to them, and one of the 
matters entrusted to them under the provisions of s. 41 is that they may decide 
on an application by any employer or employee concerned or by a representa. 

tive of the employees or the Labour Officer whether ‘‘any change of which 
notice has been given or which has taken place is illegal’’. 

A perusal of s. 41 shows a distinction between two independent powers vest- 
ed in the State Industrial Court or the District Industrial Court. Where a 
reference has been made to either of these Courts by the State Government, *the 
section provides that the Courts ‘‘shall’’ decide whether any strike or lock. 
out or any change of which notice has been given or which has taken placa 
is illegal. But where the matter comes before these Courts on an application 
by an employer or employee or by a representative of the employees concern- 
ed or by the Labour Officer, the section says that the State Industrial Court 
or the District Industrial Court ‘‘may’’ decide whether the strike or lock-out 
or any change of which notice has been given or which has. taken place ig. 
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illegal. In the arguments on either side emphasis was laid on this difference 
m phraseology. ‘ 

Now, this is not a case where the State Government has made a reference. 
Therefore, I need not concern myself with the first part of the section. The 
second part may be discretionary, but whether it ig discretionary or not, it 
seems to me that it does not go to the extent of implying that where such 
an application is made, the State Industrial Court or the District Industrial 
Court are the only Courts which may try the question. Even accepting the 
principle that the word ‘‘may”’ in a case like this is used as a matter of courtesy 
to the Courts and really means ‘‘shall’’, still the effect of the section would 
be that the State Industrial Court or the District Industrial Court are bound 
to decide the question. Nonetheless, that cannot mean that because they are 
bound to decide the question their jurisdiction is an exclusive jurisdiction and 
no other Court has a similar jurisdiction. A provision of law that a Court 
shall compulsorily exercise a jurisdiction does not necessarily imply that that 
Court alone has the jurisdiction to the exclusion of all other Courts. 

Nor does a consideration of the provisions of s. 22(13) or s. 28(8) advance 
the case further, because all that those sections provide is that the orders of 
the two Courts, if and when they decide the matter and pass orders, shall not 
be called in question in any civil or criminal Court. It may be that if either 
of the two Courts assumes jurisdiction and passes an order, the contention 
urged on behalf of the applicants may have a certain force. I do not hold 
that it necessarily will oust the jurisdiction of the ordinary criminal Courts. 
But in the present case, no such order has been passed by either of the two 
Courts and I am not considering whether any order passed by any Industrial 
Court has finality and whether the Magistrate is bound by it. The facts here 
are that no application was ever made to any Industrial Court; no order has 
been passed; but the question of jurisdiction comes up for decision only in 
a criminal complaint simpliciter. In such a case, it seems to me that neither 
of the two provisions of law referred to above will assist the applicants. 

This is a criminal case in which the applicants are charged with an offence 
under s. 47 of the Act. Section 5 of the Code of Criminal Procedure and espe- 
cially sub-s. (2) thereof gives plenary jurisdiction to the ordinary criminal 
Courts in the matter of the trial-of these offences. Section 5(2) of the Code 
is nothing more than a statutory recognition of a cardinal rule of construction 
of statutes that the Courts vested with general jurisdiction to try all offences 
cannot have their jurisdiction ousted except by the most clear and unambi- 
guous words or by necessary implication. In England the rule is confined in 
its applicability to the superior Courts of law, but in India s. 5 applies the rule 
to all criminal Coyrts. Where, however, a statute creates a new offence, and 
simultaneously a special jurisdiction out of the ordinary course is conferred 
upon special Courts or Tribunals then it follows by implication that those are 
the only Courts or Tribunals which may try the offence. But in such cases 
there is really no ouster of the jurisdiction of the ordinary Courts for they 
never had any. 

The rule of construction in matters of this kind has been recently stated by 
their Lordships of the Supreme Court of India in Bhim Sen v. State of U.P.?. 
In that case, the question was whether under s. 55 of the U.P. Panchayat Raj 
Act (XXVI of 1947) the jurisdiction of the ordinary criminal Courts was ousted, 
and the principle of construction which their Lordships laid down was as 
follows (p. 438) :— 

“Now, in these circumstances, it has to be considered whether the trial of this case 
by the ordinary criminal Court is barred. The bar of the jurisdiction of the ordinary 
criminal Court is brought about by S. 55 of the Act. But it requires to be noticed that 
the bar which is brought about by the section, is a bar which relates ‘to the case as 
a whole’. Because, in terms, what it says is ‘no Court shall take cognizance of “any case” 
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which is cognizable under the Act by a Panchayati Adalat’. Under S. 2(a) of the Act 
a ‘case is defined as meaning “criminal proceeding in respect of an offence triable by a 
Panchayati Adalat”’... 


That section (s. 5, Cr. P.C.) enjoins that all offences under the Penal Code shalf 
be investigated, enquired into, tried and otherwise dealt with ‘according to the provi- 
sions hereinafter contained.’ To the extent that no valid machinery is set up under the 
UP. Panchayat Raj Act for the trial of any particular case the jurisdiction of the ordi- 
nary criminal Court under S. 5, Criminal P.C., cannot be held to have been ex- 
eluded. Exclusion of jurisdiction of a Court of general jurisdiction, can be brought 
about by the setting up of a Court of limited jurisdiction, in respect of the limited field, 
only if the vesting and the exercise of that limited jurisdiction is clear and operative. 
Where, as in this case, there is no adequate machinery for the exercise of this jurisdic- 
tion in a specific case, we cannot hold that the exercise of jurisdiction in respect of 
such a case by the Court of general jurisdiction is illegal.” 


The ease before their Lordships was a case which was much stronger than the 
present casc, from the point of view of an ouster of jurisdiction of the ordinary 
Courts. There were, in that case, the provisions of s. 55, favouring ouster. 
Yet their Lordships held that since there was no adequate machinery set up 
for the exercise of the special jurisdiction, the jurisdiction of the ordinary 
Courts was not ousted. Here there is no machinery set up to -try the offences 
created by the Act and there is no provision like s. 55 either. 

In a similar case where the question arose whether under the provisions of 
s. 141 of the then prevalent Companies Act, the jurisdiction of the ordinary 
Courts was barred, it was held that unless a special procedure is created by 
the same Act which creates the special jurisdiction, the prosecutions not in ac- 
cordance with that special procedure cannot be held as barred: see Emperor v. 
Vishwanath?. 

I have already indicated that by the provisions of the Act all that has been 
enacted in s. 41 is that so far as the question whether an illegal change has. 
taken place or not is concerned, the State Industrial Court or the District In- 
dustrial Court may try the question when an application is made before it. 
But so far as the provision of a penalty for making an illegal change is con- 
cerned, in s. 47 or in any other section defining or creating certain offences 
there are no further provisions. There are no provisions indicating any special 
procedure or a special mode of trial, nor has any special tribunal been set up: 
to try such offences. On the contrary, a reference to s. 57 of the Act would 
show that all such offences are expressly entrusted to the jurisdiction of a 
Magistrate First Class under the normal provisions of the Code of Criminal 
Procedure. Section 5(2) of the Code of Criminal Procedure makes provision 
for the trial of offences against laws other than the Indian Penal Code and it 
provides that all offences under such laws shall be investigated, inquired into, 
tried and otherwise dealt with according to the same provisions, i.e. the pro- 
visions of the Code of Criminal Procedure. The provisions of the section are 
plenary and it seems to me that if any person accused of an offence intends to 
show that the Courts established under the Code have no jurisdiction, it is 
for him to establish that some other Court specially empowered has jurisdic- 
tion. This cannot be established except by express words or necessary infer- 
ence from the provisions of any other law. There is no such provision to be 
found in the Act with which I am concerned, but on the other hand, there is 
a clear express provision to the contrary in s. 57. I hold, therefore, that so 
far as the trial of the offences under s. 47 of the Act for making illegal chañges 
is concerned, the jurisdiction of the ordinary criminal Courts has not been bar- 
red by anything contained in s. 41 of the Act where no decision under that 
section has been made by the State or District Industrial Court. 

In para. 10 of his judgment the Additional Sessions Judge also decided a 
further question, namely, whether the complainant in the instant case was an 
employee. That question was not relevant to a consideration of the questiom 
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of jurisdiction with which I have dealt. It may be that some argument had 
been advanced before the Additional Sessions Judge on the interpretation of 
the word ‘‘employee’’ contained in s. 2(/0) of the Act, but that argument could 
_ be considered only as an ancillary part of the main and only question which 
was before the Sessions Court, namely, whether in the circumstances of the 
ease the jurisdiction of the ordinary Courts was barred by virtue of s. 41 of 
the Act. In view of this, I must make it clear that the decision of the Addi- 
tional Sessions Judge in para. 10 shall not be taken as a decision upon any 
matter which may arise at the trial and that the Magistrate should now con- 
sider all questions arising before him independently and without reference to 
any of the remarks made or points decided by the Additional Sessions Judge 
in his order or in the above order. f 
The application for revision is dismissed. 
Application dismissed. 


CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice S. T. Desai and Mr. Justice Tambe. 


STATE OF BOMBAY v. V. M. JAWADEKAR.* 

Central Provinces & Berar Shops and Establishments Act (XXII of 1947), Secs. 9(1) & 
(2), 2(5) & (13)—Constitution of India, Arts. 19(1)(g), 19(6)—Whether ss. 9(1) & 
9(2) in so far as these relate to an employer violate art. 19(1)(g) read with art.. 
19 (6). 

The provisions of ss. 9(1) and 9(2) of the Central Provinces and Berar Shops and 
Establishments Act, 1947, in so far as these relate to an employer are not ultra vires 
the State Legislature, as there is nothing in them which is repugnant to or violates the 
constitutional guarantee contained in art. 19(1)(g) read with art. 19(6) of the Con- 
stitution of. India. 

M. H. Quareshi v. State of Bihar! and Hariprasad Shivshankar v. A. D. Divelkar,’ 
referred to. 

Quaere: Whether s. 9(1) of the Act applies to the case of a business-man who 
does not have any employee working in his shops and is alone conducting his shop 
and serving his customers. : 


Tue facts appear in the judgment. 


N. L. Abhyankag, Special Government Pleader, for the State. 
D. B. Padhye, for the opponent. 


S. T. Desar J. This is a Reference under s. 432 of the Code of Criminal 
Procedure by the learned Magistrate, First Class, Nagpur, and the Reference 
arises out of two prosecutions launched against one Jawadekar who runs a 
sweetmeat shop under the name ‘‘Satari Pedha Shop” on the Sitabuldi Main 
Road in the city of Nagpur. In Criminal Case No. 1144 of 1958, the prosecu- 
tion alleged that the Inspector of Shops and Establishments, Nagpur, visited 
the shop of the accused on December 30, 1956, at 10 a.m. and found the accused 
selling sweetmeats to a number of customers with the help of his employee 
Govinda. December 30, 1956, was a weekly close day. In Criminal Case No. 
1144-A of 1958, the prosecution alleged that the Inspector of Shops and Estab- 
lishments, Nagpur, found the accused carrying on the business of his shop with 
the help of his two employees, Govinda and Feru, on December 9, 1956, which 
was a weekly close day. The accused was charged under the provisions of 
ss. 9(1) and 9(2) of the C.P. and Berar Shops and Establishments Act, 1947, 


*Deoided, November 2, 1959. Criminal Re- 1 [1958] A.I.R. S.C. 731. 
ference No. 50 of 1959. 2 (1956) 59 Bom. L.R. 384, 8.0. 
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as amended by ihe Act of 1955.¢ Section 32 of the Act lays down penalties 
for offences under the Act and the relevant part of it is as under: 


“32. (1) Any employer who contravenes the provisions of sections 4-A, 5, 7 to 22, 
24 to 26 and 35 shall, on conviction, be punishable with fine which may extend to fifty 
rupees for the first offence and to five hundred rupees for every subsequent offence after 
his conviction for the first offence.” 


Before we examine the contentions raised on behalf of the accused and the 
view expressed by the learned Magistrate in making the Reference, it will be 
convenient to set out some other provisions of the Act which are relevant for 
the purpose of this reference. Sections 9(/) and 9(2) of the Act are as under: 

“9, (1) Every shop shall remain closed on one day of the week. The employer 
-shali fix such day at the beginning of the year, notify it to the inspector and specify it 
in a notice prominently displayed in a conspicuous place in the shop. The employer 
shall not alter such day more often than once in three months, shalt notify the altera- 
tion to the inspector and make the necessary change in the notice in the shop. 

(1-A) 

(2) It shall not be lawful for an employer to call an employee at, or for an employee 
to go to his shop or any other place for any work in connection with the business of 
his shop on a day on which such shop remains closed.” 

Section 2(5) of the Act lays down: 

“‘employer’ means a person having charge of, or owning an establishment to which 
this Act applies and includes the manager, agent or any other person acting in the 
general management or control of such establishment;” : 

The Act also defines the expression ‘‘person employed” in s. 2(13). The rele- 
vant part of that definition is: 


ee 


person employed’ means— 

(i) in the case of a shop, a person wholly or principally employed in the shop in 
connection with the business of the shop, whether on monthly, daily or contract basis, 
and includes apprentice.” 

It appears that, before the learned Magistrate, ‘preliminary objections were 
raised as to the constitutionality inter alia of the provisions contained in ss. 9(/) 
and 9(2) which we have set out above. The learned Magistrate has expressed 
the view that those provisions are ultra vires the Constitution as being beyond 
the competence of the State Legislature. That view is founded on the provi- 
sions of arts. 19 and 14 of the Constitution, and he has pointed out that the 
impugned provisions militate against the constitutional guarantees contained 
in those articles. 

It has been argued before us by the learned Special Government Pleader that 
there is nothing in the language of ss. 9(/) and 9(2) of the Act which can be 
said to contravene the constitutional safeguards laid down în arts. 19 and 14 
of the Constitution. It is difficult to see how art. 14 can have any bearing 
on the case before us and it will not be necessary to deal on that part of the 
reference in view of the fact that Mr. Padhye, learned counsel for the accused, 
has not sought to found any argument on that article. The learned Special 
Government Pleader has relied on principles, now well settled, as a result of 
the numerous decisions of their Lordships of the Supreme Court under art. 
19(6) of the Constitution. We shall presently refer to the same. The argu- 
ment is that the restrictions laid down in ss. 9(/) and 9(2) of the Act are not 
hit by the provisions of art. 19 of the Constitution inasmuch as the provisions 
of law impugned by the accused are in the interests of the general public and 
contain reasonable restrictions on the exercise of the right conferred by sub- 
el. (g) of el. (2) of art. 19. 

On the other hand, it has been argued by Mr. Padhye that the language of 
s. 9(1) is very wide and prevents a shopkeeper from serving his customers in 
person, that is, without the assistance of any employee, on one day in every 
week. The argument has been that it is the fandamental right of a citizen to 

+ The Madhya Pradesh Shops and Establishments (Amendment) Act, 1955 (XI of 1955). 
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-carry on his trade or business on every day of the week and at any hour of 
the day or night without any restriction by the Government. The argument 
is patently unsound, because there is no absolute right to carry on trade or 
‘business guaranteed by the Constitution. The right to carry on trade or busi- 
ness indubitably is protected -by the Constitution and is guaranteed by the Con- 
:stitution, but the right carries with it certain natural obligations and neces- 
sary restrictions and it is those obligations and restrictions for which provi- 
sion is made in cl. (6) of art. 19 of the Constitution which empowers the State 
to make any law imposing, in the interests of the general public, reasonable 
restrictions on the exercise of the right conferred by that article. Therefore, 
-the short question that we have to determine is whether the restrictions imposed 
‘by s. 9(1) of the C.P. and Berar Shops and Establishments Act, 1947, contain 
reasonable restrictions which are in the interests of the general public. It is 
a firmly established principle that a restriction to be reasonable must have a 
rational relation to the object which the Legislature seeks to achieve and must 
not be in excess of the object. The principles underlying art. 19(6), as we 
have already mentioned, are well established and well recognised. It will 
suffice to refer to the following passage from the judgment of the learned Chief 
-Justice of the Supreme Court in M. H. Quareshi v. State of Bihar’ (p. 744) : 

“Clause (6) of Art. 19 protects a law which imposes in the interest of the general 
-public reasonable restrictions on the exercise of the right conferred by sub-cl. (g) of 
-cl. (1) of Art. 19. Quite obviously it is left to the Court, in case of dispute, to determine 
the reasonableness of the restrictions imposed by the law. In determining that question 
-the Court, we conceive, cannot proceed on a general notion of what is reasonable in the 
„abstract or even on a consideration of what is reasonable from the point of view of, the 
_ ‘person or persons on whom the restrictions are imposed. The right conferred by sub- 
cl. (g) is expressed in general language and if there had been no qualifyng provision 
like cl. (6), the right so conferred would have been an absolute one. To the person who 
“has this right any restriction will be irksome and may well be regarded by him as 
unreasonable. But the question cannot be decided on that basis. What the Court has 
+o do is to consider whether the restrictions imposed are reasonable in the interests of 
the general public.” 

Now, the whole argument of Mr. Padhye before us has been that the restrie- 
tion imposed by s. 9(/) of the C.P. and Berar Shops and Establishments Act, 
1947, is unreasonable because it deprives the accused of his right to carry on 
‘business by himself on a day on which his employees cannot be asked to work 
jn the shop. It is said that there is no reason why an employer cannot open 
his shop and personally serve customers on the weekly holiday if he takes care 
+o see that no employee is permitted to work in the shop on that day. This 
argument is obviously based on the assumption that the right guaranteed by 
sub-cl. (g) of cl. (1) “of art. 19 of the Constitution is an unqualified and abso- 
lute right.: The answer to the argument is furnished in the passage from the 
judgment of the learned Chief Justice of India quoted by us immediately 
‘above. Of course, to the employer, the restriction is bound to seem irksome 
‘and unreasonable. But the question is not to be decided on that basis. What 
we have to see is ‘‘Is the restriction imposed by the impugned legislation a 
veasonable restriction—a restriction which is in the interests of the general 
public}? In this Reference, we are dealing with the case of an employer who 
is alleged to have opened his shop on a holiday meaning thereby a day on 
which he was by operation of s. 9(7) bound to keep it closed and on which day 
he was deriving the assistance from his employees in serving his customers. 
Employees also are members of the general public and the legislation, which 
is intended to secure a weekly holiday for employees in every shop, it cannot 
be gainsaid, is a reasonable restriction on the right of the employer and also 
is in the interests of the general public. 

Then it is said by Mr. Padhye that a person cannot be deprived from earn- 
ing his livelihood so long as he does not act against the interests of the employees. 


1 [1968]'A.LR. S.C. 781. 
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This is more or less the same argument couched in different language and the- 
answer to this has already been given by us. It has also been urged that the- 
Act leaves it open for an employee to go and do some work with another em- 
ployer on the holiday, and that being so, there is no reason why the regular: 
employer should not be allowed to open his shop on the holiday and work per- 
sonally in the shop and serve his customers. The analogy is obviously unsound. 
The Legislature does not prevent an employer from carrying on any business. 
or activity other than that of the shop on the holiday. But the object of the 
section and the scheme of the Act make it abundantly clear that s. 9(J) is 
enacted to give protection to the employees and also to see that they are not 
exploited by unscrupulous employers. That by itself would seem to be a 
consideration and purpose which would make the restriction on the employers- 
reasonable. The compulsory holiday and closing of the shop would be in the 
ee of the general public since the employecs are a section of the general 
publie. 


It is to be noticed that ss. 9(7), 9(2) and 32(/), the provisions of which we- 
have already sct out, speak of an employer and in the case before us we are- 
dealing with au employer. The expression ‘‘employer’’ has been defined to in- 
elude a person having charge of, or owning an establishment to which the Act 
applies and includes the manager, agent or any other person acting in the gene- 
ral management or control of such establishment. That definition would not 
apply if there is anything repugnant in the subject or context in which it has. 
to be read. We have made this observation at this stage because one of the 
arguments canvassed by Mr. Padhye was that s. 9(/) if read with that defini- 
tion is in such wide terms that it would apply to the case of a business-man 
who did not have any employee working in his shop and was alone conducting: 
his shop and serving his customers. The argument ran that in such a case it 
would be most unreasonable to restrict him from carrying on his business for: 
all seven days of the week and to compel him to close his shop for one day in 
a week. It was said that it should be a matter of his choice as to when if at all’ 
he should observe a holiday and when he should not and it would be unreason- 
able on the part of the Legislature to compel him to take a holiday once a week. 
Tt may be that s. 9(7) which speaks of an ‘‘an employer’’ may not reach any 
such case. But we do not intend to express any opinion on the same since, in 
this Reference, we are not called upon to decide that point. While dealing: 
with the question of the definition of ‘‘an employer’’ in the Act, we may also- 
point out to what their Lordships of the Supreme Court observed in the context 
of an artificial definition in Hariprasad Shivshankar v. A. D. Diwelkar.? It 
was observed by the Supreme Court: 

“An artificial definition may include a meaning different fram or in excess of the- 
ordinary acceptation of the word which is the subject of definition; but there must then. 
be compelling words to show that such a meaning diferent from or in excess of the: 
ordinary meaning is intended. Where, within the framework of the ordinary accepta- 
tion of the word, every single requirement of the definition clause is fulfilled, it would 
be wrong to take the definition as destroying the essential meaning of the word defined.” 


As already mentioned, we are concerned in this Reference with the case of 
an employer who, it is alleged by the prosecution, had kept his shop open on 
days on which he should have kept it closed and who was helped on those days- 
in the conduct of his business by his employees. The charges against him are- 
under ss. 9(/) and 9(2) of the C.P. and Berar Shops and Establishments Act, 
1947, and the charge under s. 9(/) relates to a default on his part to keep the: 
shop closed on a weekly holiday as required by the provisions of that section. 
We are only called upon to consider the vires of the section so far as it relates- 
to an employer. We are unable to see anything in the section which is repug- 
nant to or violates the constitutional guarantee contained in art. 19(/)(g) read 
with art. 19(6) of the Constitution. 


2 (1956) 59 Bom. L.R. 384, 8.C. 
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; We find that the view, which we take of the matter is also the view expressed 
in Sadasivam v. State of Madras? and in Abid Ali v. State of U.P.4 and Gran- 
dhi Mangaraju v. Labour Inspector!© The last two decisions are of the High 
Court of Allahabad and the*High Court of Andhra. Pradesh. 


We are unable to accept the Reference as, in our opinion, the provisions of 
ss. 9(7) and 9(2) impugned by the accused are not ultra vires the State 
Legislature. . : 


APPELLATE CIVIL. 
[NAGPUR BENCH] 





Before Mr. Justice Kotval and Mr. Justice Badkas. 


THE CENTRAL POTTERIES LIMITED, NAGPUR v. THE STATE OF 
MADHYA PRADESH.* 


Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 4, 8, 11(5), 3(1) & (2) 
—Government of India Act, 1935 [25 & 26 Geo. 5, Ch. 42], Sec. 311(2); Tth Sch, 
List I, entry 48; List I, entry 46—Constitution of India, Art. 366(6); 7th Sch., List II, 
entry 54; List I, entry 85—Whether ss. 8 & 11(5) control s. 4—Provisions of taring 
statute providing for recovery of tar whether controls its charging provisions— 
Tax levied by Act XXI of 1947 whether a corporation tac—Whether power of officer 
to receive and issue certificate implies power to consider whether certificate ought 
to be issued—Person officiating whether has same jurisdiction as person for whom 
he is officiating—Powers and duties under s. 3(2) whether come into play in absence 
of rules framed under Act. a ' 


Sections 8 and 11(5) of the Central Provinces and Berar Sales Tax Act, 1947, give 
powers and lay down a machinery for the effective realization of the tax which is 
levied under s. 4 of the Act, and these sections do not affect the liability to pay 
created by s. 4. Therefore, s. 4 of the Act controls and governs the provisions of 
ss. 8 and 11(5) of the Act and not vice versa. 

The provisions of a taxing statute providing the machinery for recovery of tax 
cannot control its charging section or other provisions creating the liability to pay ' 
the tax. 

The tax levied by the Central Provinces and Berar Sales Tax Act, 1947, cannot be 
gaid to be a corporation tax as defined in s. 311 of the Government of India Act, 
1935, and art. 366(6) of the Constitution of India, simply because the incidents of 
the tax might fall on corporations. 

If the substance ofa legislation fall within the legitimate power of the Legislature, 
the legislation does not become invalid merely because it incidentally encroaches. 
upon a subject or affects a matter outside its authorised sphere. 

K. C. G. Narayan Deo v. State of Orissa’ and In re C. P. Motor Spirit Act,’ referred’ 
to. 

The power of an officer to receive applications and to issue a certificate necessarily 
‘implies the power to consider whether such certificate ought to be issued. 

A person who is officiating holds the same rank and has unless otherwise speci- 
fied the same jurisdiction as the person in whose place he is officiating. 

Under the mandatory provisions of s. 3(2) read with s. 3(1) of the Central Pro- 
vinces and Berar Sales Tax Act, 1947, unless rules are framed under the Act, the: 
power conferred upon officers and the duties to be performed by them under s. 3(2) 
o€ the Act cannot come into play. 


3 [1957] A.LR. Mad. 144. First Additional Judge to the First Civil Judge,. 
4 [1958] I L. L. J. 734. Class I, at Nagpur, in Civil Suit No. 1-A 
5 [1959] II L. L. J. 287. of 1952. 
*Decided, Juns 16, 1959. First Appeal No. 1 [1963] A.I.R. 8.C. 375. 

32 of 1955 (with Civil Reference No. 37 of 2 [1939] A.I.R. F.C. 1. 


1957}, against the decision of N.C. Dwivedi, 
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Tue facts appear in the judgment. 


AT. R. Bobde, M. R. Rajkarne, 8. P. Oke and T. T: Sheode, for the appellant. 
RB. Mudholkar, Assistant Special Government Pleader, for the respondents. 


Korvan J. The judgment in this appeal shall also govern the disposal of 
‘Civil Reference No. 37 of 1957 which, it was agreed by counsel for the parties, 
should be heard along with the first appeal. The first appeal arises out of 
the judgment and decree of the First Additional Judge to the First Civil 
Judge, Class I, Nagpur, dismissing the appellant-plaintiff’s suit, Civil Suit 
No. 1-A of 1952. 

The appellant-company filed a suit for recovery of Rs. 8,650-11-9 paid as 
‘sales tax. The company also claimed other reliefs, such as a declaration that 
it was not liable to pay sales tax and the granting of an injunction against 
the defendants prohibiting them from proceeding to demand, assess or receive 
sales tax from the plaintiff. The original defendants in the suit were the 
then State of Madhya Pradesh through the Deputy Commissioner, Nagpur, 
and the Commissioner of Sales Tax, Madhya Pradesh, Nagpur. Pending the 
appeal, however, the plaintiff applied for amendment and added the Collector 
of Sales Tax, Bombay, as a party to the appeal in view of the States Reorga- 
nization Act. It was conceded before us on behalf of the respondents that 
today the liability to refund the sales-tax to the appellant-assessee would be 
that of the Collector of Sales Tax, Bombay, and that the first two defendants 
were not liable. 

The facts necessary for the disposal of the appeal are as follows: The 
‘Central Provinces & Berar Sales Tax Act, 1947 (XXI of 1947) received the 
assent of the then Governor-General on May 23, 1947, and the assent was first 
published in the Central Provinces and Berar Gazette Extraordinary on 
May 27, 1947. As sobn as the Act came into force, the Department called 
upon all dealers liable to pay sales tax to register themselves. Pursuant to 
this announcement in the press, a copy of which was placed before us in the 
appeal, the appellant company applied for registration to the Sales Tax Offi- 
eer, Nagpur, on July 2, 1947, and a certificate of registration was granted to 
it on July 21, 1947. (Certificate No. B G-8). 

The period of assessment which was challenged in the suit was from June 1, 
‘1947 (i.e. from the inception of the Act) to September 30, 1951. The appel- 
lant challenged the assessment upon several grounds with all of which we 
are not concerned here. 

Mr. Sheode on behalf of the appellant has confined himself to three points 
in the appeal. His first contention has been that the officer who granted the 
certificate of registration had no jurisdiction to grant jt for the reason that 
he was not validly appointed and had no power to register the company at all. 
The second contention of his, and depending upon the first, is that if the certi- 
ficate of registration was not validly granted and was granted by an officer who 
had absolutely no jurisdiction, then all the subsequent proceedings taken to assess 
the company and the actual assessment made would be wholly illegal and 
without jurisdiction. The remaining point raised by him is a point of con- 
‘stitutional law. It was urged that the tax levied by Act No. XXI of 1947 
was not in substance a sales tax but a corporation tax and that it fell under 
entry No. 46 in List I of the Seventh Schedule to the Government of India 
Act, 1935. It is to be noticed that the period of assessment which I have men- 
tioned above would be covered partly by the latter Act and partly’by the 
‘Constitution. The relevant entry so far as the Constitution is concerned is 
entry No. 85 of the Union List: In this connection; Mr. Sheode also referred 
to the definition of corporation tax in cl. (6) of art. 366 of the Constitution, 
and sub-s. (2) of s. 311 of the Government of India Act and, urged that the 
‘State Legislature could not authorize the levy. As a part of the same argu- ' 
ment Mr. Sheode also urged that assuming that the legislation, namely, Act 
No. XXI of 1947, was valid under the provisions of the Government of India’ 
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Act and the Constitútion, it did not fall under entry No. 48 in the State- 
List of the Seventh Schedule to the Government of India Act and entry No. 54 
of the State List in the ‘Constitution. He contended that having regard to 
the definition of turnover in the Sales Tax Act read with the charging sec- 
tion,—s. 4 of that Act,—what was sought to be taxed was not the sale of any 
goods but, the proceeds of those goods or the consideration, and to that extent 
it cannot partake of the nature of a tax on the sale of goods. 


Civil Reference No. 37 of 1957 has been made to the Court by the Sales Tax 
Tribunal, Bombay, under s. 23(1) of the Sales Tax Act and in it two questions. 
have been referred to us, namely: i 

1. Whether the authority who issued the registration certificate to the applicant 
had jurisdiction to do so, and if not, (a) whether the said registration certificate was. 
not invalid and (b) whether the assessment was not invalid. 

. 2, Whether the authority who made the assessment had jurisdiction to do so, and: 
if not whether the assessment made in this case was not invalid. 


Mr. S. P. Oke appearing on behalf of the applicant in the reference, Messrs. 
Ganesh Mahadeo Lele, Saraf Shop, Nagpur, adopted the arguments of 
Mr. Sheode but also urged some other points. They are covered by questions 
Nos. 4, 5, 6 and 7 mentioned in the order of reference as points which arose 
according to the applicant, but which the Tribunal considered, fell within the: 
scope of the two points formulated by it and, therefore, did not separately 
refer. We shall advert to these contentions raised by Mr. Oke at the proper 
time. 


Certain facts may now be stated in order to show how the first point raised. 
by Mr. Sheode in the appeal arises and to appreciate counsel’s contentions. 
By virtue of the provisions of sub-s. (1) of s. 3 of the Sales Tax Act, the State 
Government is empowered to appoint any person to be a Commissioner of 
Sales Tax and such other persons under any prescribed designations to assist 
him as it thinks fit. Sub-section (2) prescribes that the persons appointed’ 
under sub-s. (1) shall, within such areas as the State Government may spe- 
cify, ‘‘exercise such powers as may be conferred and perform such duties as. 
may be imposed, by order under this Act”. We have already stated that the 
plaintiff obtained a certificate of registration on July 21, 1947. The officer: 
who has signed it was one Mr. D. P. Kashyap. It is the contention of the: 
plaintiff that this Sales Tax Officer was not validly appointed under the pro- 
visions of s. 3. i 

On behalf of the State, the only relevant order of appointment relied’ upon. 
is exh. P-16 which runs as follows: 

“In exercise of the powers conferred by section 3 of the Central Provinces and Berar: 

Sales Tax Act, 1947 (XX% of 1947) the Provincial Government is pleased to direct that 
the District Excise Officers in charge of districts shall be the Sales Tax Officers within 
the district to which they are attached for the purpose of receiving applications for- 
registration and for issuing registration certificates under section 6 of the Act.” 
This Gazette Notification No. 599-748-VITI was issued on May 27, 1947, there- 
fore, the learned Additional Special Government Pleader who appeared on 
behalf of “the State was on firm ground when he urged that there was an: 
officer validly appointed to receive applications for registration and for issuing 
certificates of-registration. Mr. Oke on behalf of the appellant made a small 
point upon the terms of this notification. He contended that it only empower- 
ed the efficer. to receive applications for registration and issue certificates of 
registration under-s. 6, but not to decide whether a dealer ought to be regis- 
tered or not. In our opinion, however, the power to receive applications and’ 
to issue a certificate necessarily implies the power to consider whether such a 
certificate ought tó be issued. The law must be reasonably interpreted. If” 
an officer is empowered to issue a certificate of registration surely that can- 
only mean that he must apply his mind to the question of its issue and decide- 
it, and not act like an automaton. ; 
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But the principal and substantial contention is that though exh. P-16 
appointed Sales Tax Officers, there was no proper conferment upon them of 
powers as required by sub-s. (2) of s. 3. Sub-section (2) lays down that the 
officers appointed under sub-s. (1) shall exercise such powers as may be con- 
ferred.and perform such duties as may be imposed, by or under this Act and 
that refers back to sub-s. (1) which prescribes that the State Government may 
appoint any person to be a Commissioner of Sales Tax, and such other per- 
sons under any prescribed designations to assist him as it thinks fit. The 
emphasis is upon the words ‘‘under any prescribed designations’’. The word 
‘“prescribed’’ has been defined in the Act as meaning ‘‘prescribed by rules 
made under this Act”. Now, Mr. Sheode’s contention is that the rules made 
under the Act were not in existence on July 21, 1947, when the certificate of 
registration was granted to the plaintiff. The rules were first published in 
the Central Provinces and Berar Gazette on August 15, 1947, by which date 
the certificate of registration had been issued already. Since the rules were 
made on August 15, 1947, there was no valid compliance with sub-s. (1) of 
s. 3 of the Act and the Sales Tax Officer was not validly appointed because 
the ‘‘presecribed designations’? had not been laid down by the rules. If we 
turn to the Central Provinces and Berar Sales Tax Rules, 1947, we find that 
such ‘‘preseribed designations’’ have actually been laid down by r. 3(1). It 
‘says that besides the Commissioner there shall be the following classes of Sales 
Tax authorities...and cl. (c) in sub-r. (1) is as follows: 

““(e) Sales Tax Officer:’’ 


But it is urged that all this was done after the date of the Registration Certi- 
ficate in the instant case. 


So far as this contention of Mr. Sheode is concerned, on behalf of the State 
the learned Additional Special Government Pleader sought to justify the 
registration of the appellant and the grant of the certificate of registration 
by referring firstly to the provisions of s. 28 of the Act which contains the 
rule-making power of the State Government. It was urged that so long as 
the State Government had the power to make the rules, registration could be 
made by an officer appointed by the State Government although no rules were 
framed. Considering the provisions of s. 28 by themselves, there may be some 
‘substance in the contention, but having regard to the mandatory provisions 
-of sub-s. (2) of s. 3 read with sub-s. (1), it is clear that unless rules are fram- 
ed, the power conferred upon and the duties to be performed under sub-s. (2) 
by the officers appointed under sub-s. (1) cannot come into play, because such 
persons can only be appointed after the'‘‘prescribed designations’’ are laid 
down and duties and powers under sub-s. (2) can be imposed and conferred 
only after their appointment, and since ‘‘preseribed”’ ig defined as ‘‘prescrib- 
ed by the rules’’ the necessity of first framing the rules is established. 

Reference was also made to r. 6-A of the Sales Tax Rules. Rule 6-A pres- 
-eribes that the dealer who is liable to pay tax shall obtain registration on or 
before the date notified under s. 6 of the Act. Rule 6-A enjoins upon all 
dealers, who are liable to pay sales tax at the commencement of the Act, to 
obtain registration by a certain date. Rule 7 prescribes that the application 
for registration shall be made to the Sales Tax Officer and r. 8 gives the power 
to grant a certificate and enjoins upon the Sales Tax Officer to issue a certi- 
ficate of registration in Form II to the dealer whom he has ordered to be 
registered. It was contended that in the instant case even assuming that there 
was no power to register, at any rate on the date on which the certificate was 
granted the appointment of. Sales Tax Officers was there because the notification 
{ exh. P-16) dated May 27, 1947, was promulgated by that date. The notifica- 
tion runs as follows: 

. “In exercise of ihe powers conferred by section 3 of the Central Provinces and 
Berar Sales Tax Act, 1947 (XXI of 1947) the Provincial Government is pleased to direct 
that the District Excise Officers in charge of districts shall be the Sales Tax Officers 
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“within the district to which they are attached for the purpose of receiving applications 
for registration and for issuing registration certificates under section 8 of the Act.” 
The certificate issued in the case of the appellant in the first appeal was on 
-July 21, 1947, and, therefore, it was contended that the registration was valid. 
In our opinion, however, it is not necessary to decide these questions. We 
-are of opinion that the appellant must fail upon the second point raised by 
Mr. Sheode in the appeal, namely, that if the registration or the grant of the 
‘certificate of registration is invalid then the entire subsequent proceedings are 
ipso facto invalid. We cannot accept this contention. On the other hand, it 
seems to us having regard to the provisions of the Act that the question of the 
validity of the registration is not relevant in considering whether the assess- 
ment was valid or the liability to pay arose or did not arise. The charging 
section in the Act is s. 4 which lays down the incidence of taxation. Section 4(1) 
in particular provided as follows on the relevant date: 


“Subject to the provisions of section 6, every dealer whose turnover during the 
„year preceding the commencement of this Act exceeded the taxable quantum shall be 
liable to pay tax under this Act on all sales effected after the commencement of this Act.” 
Thus the liability to pay is laid down in the widest terms and is plenary. In 
all the subsequent provisions of the Act there is no exemption from this liabi- 
lity except in the case of articles expressly excluded or exemptions expressly 
granted. Mr. Sheode on behalf of the appellant referred to the provisions of 
‘ss. 8 and 11(5) in order to show that the registration was an initial and vital 
‘step in the process of taxation and that it was only after a dealer was regis- 
tered that all his obligations and the duty to pay and the liability to be assessed 
“arose. 

Section 8 is concerned with the registration of dealers and all that it pres- 
eriles is that no dealer shall while he is liable to pay tax under the Act carry 
on business as a dealer unless he is registered as such and possesses a certificate 
of registration. Then it prescribes the mode in which the dealer has to apply 
and how the authority has to dispose of the application and satisfy itself that 
the registration should be made. It also gives power to the Commissioner to 
amend the certificate and to cancel it, if necessary. Sub-section (5) of s. 11 
permits the Commissioner to come to an assessment to the best of his judgment 
in the case of any dealer who has been liable to pay the tax under the Act 
but has nevertheless wilfully failed to apply for registration. Both the see- 
tious, in our opinion, give powers and lay down a machinery for the effective 
realization of the tax which is levied under s. 4. We are unable to accept the 
contention that these sections or any interpretation of them can possibly 
affect the liability to pay created by s. 4. The provisions of a taxing statute 
providing the machinery for recovery of tax cannot control its charging sec- 
tion or other provisions creating the liability to pay the tax. In the instant 
case, we hold that it is s. 4 which controls and governs the provisions of ss. 8 
and 11(5) and not vice versa. 

At this stage, we may also conveniently consider some points raised by 
Mr. Oke in his arguments. His first point was based on the provisions of 
r. 3(1) from which we have already reproduced the relevant clause. The 
clause speaks of Sales Tax Officers, whereas it was pointed out one Mr. R. G. 
Shukla who was appointed by exh. P-16 was only an officiating Sales Tax 
Officer. We do not think that much turns upon this distinction. In our opi- 
nion, a person who is officiating holds the same rank and has uniess otherwise 
specified the same jurisdiction as the person in whose place he is officiating. 
At any rate, the fact that he was only officiating cannot affect his jurisdiction 
as a Sales Tax Officer. 

The other contentions raised by Mr. Oke are: founded upon the terms of the 
notification dated May. 27, 1947, contained in exh. P-11 by which the Govern- 
ment appointed the Excise Commissioner C.P. and Berar to be the Commis- 
sioner of Seles Tax C. P. and Berar and directed that ‘‘he shall exercise all 
the powers conferred and discharge all the duties imposed by or under the 
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Act upon the Commissioner” under s. 2(A). The contentions are that in the 
first place, the area of jurisdiction of the Commissioner has not been specified: 
in the notification which it was essential to do under sub-s. (2) of s. 3. No 
doubt, under the provisions of s. 3(2), the State Government has to specify the- 
area in which the Commissioner is to exercise his powers or perform his duties;. 
and if the contention be correct that for want of specification of the area the: 
Commissioner was not validly appointed, then all the proceedings taken by 
the authorities would be rendered illegal because if the Commissioner was not. 
validly appointed then the Sales Tax Officer would also not be deemed to be 
validly appointed nor any powers validly delegated to him. But the conten- 
tion, in our opinion, is not borne out on a correct interpretation of the terms 
of the notification. The notification in terms states that ‘‘the Provincial Govern- 
ment is pleased to appoint the Excise Commissioner, Central Provinces and’ 
Berar, to be the Commissioner of Sales Tax, Central Provinces and Berar’’. 
Now, the addition of the words ‘‘Central Provinces and Berar’’ after ‘‘the 
Commissioner of Sales Tax’’ can only indicate one thing and that is the terri- 
torial extent of his jurisdiction. Otherwise, there was no meaning in adding 
the words ‘‘Central Provinces and Berar’’. No doubt, the matter could have 
been clarified further by ‘addition of the words ‘‘for the area of the’’ before 
the words ‘‘Central Provinces and Berar’’, but we do not think that it is a 
correct argument to say that without the use of the specific word ‘‘area’’, the 
area within which the Commissioner was to act could not be specified in the 
notification. 

The next contetion raised by Mr. Oke was based upon the provisions of the 
repealed s. 19 of the Sales Tax Act. Section 19 was in force during the period’ 
of assessment with which we are concerned. The portions relied on provided: 

“If any question arises otherwise than in a proceeding before a Court whether for 
the purposes of this Act,—... 

(c) any dealer is liable to registration,... 

the Commissioner shall determine such question after affording the party concern— 
ed an opportunity to be heard.” 
The contention is that the Commissioner in the instant case did not determine 
the question. The certificate of registration granted without considering 
whether the applicant was a dealer and liable to registration was ‘‘illegal and 
ultra vires.” 

In our opinion, s. 19 was inapplicable in the instant case. Section 19 only 
applies where a dispute arises or is raised by a dealer as to bis liability to 
registration. No such dispute arose in the present case. On the other hand, 
the dealer himself applied in Form I appended to the Sales Tax Rules. The 
form contains a statement that the dealer desires to be registered voluntarily 
under s. 8-A of the Act. Therefore, the dealer in the instant case was regis- 
tered as a dealer voluntarily and upon his own application, and there was no 
question disputed or otherwise arising as to his liability to registration. The 
contention cannot be upheld. The other contentions raised by Mr. Oke are 
the same as have been raised by Mr. Sheode on behalf of the appellant in the 
first appeal. 

There then remains the constitutional objection raised on behalf of the 
assessees. The assessment in the first appeal being for the period June 1, 1947, 
to September 30, 1951, will be partly governed by the provisions of the Govern- 
ment of India Act and partly by the provisions of the Constitution. Fortu- 
nately, however, the relevant entries in both the enactments are substantially 
the same for the purposes of the point raised. The relevant entry regarding | 
the power to tax the sale of goods is entry No. 48 in List JI of the Seventh 
Schedule to the Government of India Act. The relevant entry so far as the 
Constitution is concerned is entry No. 54 in List II—States List of the Seventh 
Schedule. Whereas the entry in the list appended to the Government of India 
Act is ‘‘48. Taxes on the sale of goods and on advertisements’’, the entry in 
the list appended to the Constitution prior to the sixth amendment (with 
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which we are concerned) was ‘'54. Taxes on the sale or purchase of goods 
other than newspapers.”’ 


- Mr. Sheode’s contention is that the present tax levied by the Sales Tax Act 
is in substance a ‘‘corporetion tax’? and falls within entry No. 46 in 
List I of the Seventh Schedule to the Government of India Act or within entry 
No. 85 in List I—Union List—of the Seventh Schedule to the Constitution, 
He contends that this would amount to a corporation tax having regard to the 
definitions of corporation tax in s. 311(2) of the Government of India Act or 
art. 366(6) of the Constitution. In s. 311 of the Government of India Act 
the definition was as follows :— 

_ “ ‘corporation tax’ means any tax on income, so far as that tax is payable by com- 
panies and is a tax in the case of which the following conditions are fulfilled:— 

(a) that it is not chargeable in respect of agricultural income; 

(b) that no deduction in respect of the tax paid by companies is, by any enactments 
which may apply to the tax, authorised to be made from dividends payable by the 
companies to individuals; TEATA 3 

(c) that no provision exists for taking the tax so paid into account in computing for 
the purposes of Indian Income-tax payable by, or refundable to, such individuals.” 
In the Constitution, art. 366(6), it is as follows :— ; 

“ ‘Corporation tax’ means any tax on income, so far as that tax is payable by com- 
panies and is a tax in the case of which the following conditions are fulfilled:— 

(a) that it is not chargeable in respect of agricultural income; 

(b) that no deduction in respect of the tax paid by companies is, by any enactments 
which may apply to the tax, authorised to be made from dividends payable by the com- 
panies to individuals; 

(c) that no provision exists for taking the tax so paid into account in computing for 

the purposes of Indian income-tax the total income of individuals receiving such divi- 
dends, or in computing the Indian income-tax payable by, or refundable to, such 
indtviduals;...” 
There is little substantial difference between the two definitions except in 
el. (c) which was slightly altered by the Constitution. Having regard to the 
definitions referred to above, and particularly cl. (c) of art. 366(6), it is clear 
that a tax, in order to be deemed a corporation tax, must be a tax on income 
and such tax must be payable by corporations and corporations alone. As 
stated in Flint v. Stone Tracy Co.' 

“it is a tax upon the doing of business, with the advantages which inhere in the 

peculiarities of corporate or joint stock organizations of the character described. As 
thé latter organizations share many benefits of corporate organizations, it may be des- 
cribed generally as a tax upon the doing of business in a corporate capacity.” 
On, the other hand, a sales tax or rather a tax on the sale of goods is a tax 
upon a particular activity of a corporation namely a sale of goods and as ex- 
plained by the Supreme Court of India in Poppatlal Shah v. State of Madras 
there is no sale of goods unless and until all the component transactions inherent 
in a sale of goods are completed. In that case Mukherjea J. (as he then was) 
delivering the judgment on behalf of the Court observed: ; f 

. “...Thus, there are the elements of a bargain or contract of sale, the payment or 
promise of payment of price, the delivery of goods and the actual passing of title, and 
each one of them Is essential to a transaction of sale...” 

It is now settled law that in order to determine the true nature of a legisla- 
tion impeached as colourable, the Court must look to the substance and not 
merely the form of the Act. As the Supreme Court has pointed out, 

‘“.,.In cases like these, the enquiry must always be as to the true nature and chea- 
racter of the challenged legislation and it is the résult of such investigation and not the 
form alone that will determine as to whether’or not it relates to a subject which is 
within the power of the legislative authority.” 

1 (1910) 220 U.S. 107, 55 Law. ed. 389. 2 11953) A.I.R. B.C, 274, 276). 7° 2°) 

LR.—I3. 
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See K. C. G. Narayan Deo v. State of Orissa? and In re C.P. Motor Spirit Act* 
Therefore, if the substance of a legislation fall within the legitimate power of 
the Legislature, the legislation does not become invalid merely because it inci- 
Gentaly encroaches upon a subject or affects a matter outside its authorized 
sphere 

Having regard to these principles, it is impossible to hold that the tax levied 
by the Sales Tax Act was in any manner a corporation tax simply because the 
incidence of the tax might fall on corporations. We have already referred to 
the charging section, s. 4 of the Act. Section 4 refers to turnover and turnover 
is defined in s. 2 of the Act as it then stood as 


“...the aggregate of the amounts of sale prices and parts of sale prices received or 
receivable by a dealer in respect of the sale or supply of goods or in respect of the sale 
or supply of ir in the carrying out of any contract, effected or made during the 
prescribed period;. 
and the expression i taane turnover’’ means— 


“that part of a dealer’s turnover during such period which remains after deducting 
therefrom— 

(a) his turnover during that period on— 

(i) the sale of goods declared tax-free under section 6, 

(ti) sales to a registered dealer of goods...; 

(iti) sales to any undertaking supplying electric energy to the public...; 

(iv) such other sales as may be prescribed; and 

(b) two per centum of the balance remaining after making the deductions allowed 
by sub-clauses (i) to (iv) of clause (a);.. 
The definitions of turnover and taxebls turnover read with the charging section 
make it clear that the pith and substance of the enactment was to tax the sales 
of goods alone and nothing else, and the mere fact that sales which may be 
made by corporations would also come within the purview of the tax is, in 
our opinion, merely ancillary to the main purpose of the charging section. 
Considering the nature of the tax and ‘contrasting it with the corporation tax 
as defined in the Government of India Act and in the Constitution, it is clear 
that substantially what was intended to be taxed were the transactions of 
sales of goods and not the income accruing therefrom. Indeed, a corporation 
may enter into several transactions of sales of goods and be liable to pay tax 
and yet not make any income and, therefore, not become liable to corporation 
tax. This serves to illustrate the distinction between the tax as levied by the 
Sales Tax Act and a corporation tax, We reject the. contention. 

The further contention was that the tax levied by the Sales Tax Act only 
sought to tax the consideration or the price of the goods,and not the sale of 
the goods as required by entries Nos. 48 and 54 referred to above. We da 
not think that so far as the incidence of sales tax is concerned any distinction 
can be drawn in this respect between the consideration of a sale of goods and 
the sale of the goods itself. Having regard to the definition of ‘‘sale’’, 
‘‘goods” and ‘‘sale price” in the Act, the consideration is a part and parcel 
of a sale of goods because without the consideration there cannot be any sale. 
In fact, the definition of turnover read in fhe light of the above definitions 
shows that what is taxed is the amount of the sale price or part of sale price 
in respect of the sale or supply of goods and, therefore, the consideration is 
inseparably a part of the transaction which is sought to be taxed. This con- 
tention, in our opinion, also cannot succeed. 

These were all contentions raised on behalf of the assessees. The appeal 
fails and is dismissed. So far as Civil Reference No. 37 of 1957 is concerned, 
we answer the first part of the first question referred to us in the affirmative. 
The second part of the question, therefore, does not call for decision. The first 
part of the second question referred is also answered in the affirmative. The 


3 [1953] A.L.R. 8.C. 375, 379. 4 [1939] AIR. F.C. 1, 31. 
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answering the reference as above shall be separately drawn up. Gis a. 
‘The appeal is dismissed with costs.. The reference is answered as: above. So 


far as the reference is concerned there shall be no order as to costs. g i- 
E i l eo Appeal dismissed: 


second part 'does`not arise in view of thé ariswer to the first part. ` An order, 





< Before Mr. Justice’ Naik. ; ete okies 
MOHANLAL PRABHURAM v. THE FINE KNITTING MILLS CO: LTD. 
` Workmen’s Compensation Act (VIII of 1923)—Civil- Procedure Code (Act V of 1908), 
Sec. 115—Commissioner under Workmen’s Compensation Act whether Court subordi- 
nate to High Court—Whether revision application from order of Commissioner lies to. 
High Court. 5 l . ` ni soe : acd "his $ 
The Commissioner under the Workmen’s Compensation ` Act, 1928, is a Court 
subordinate to the High Court, and consequently’ a revision application lies to.the 

High Court from the’ order of the Commissioner. © < j“ . i 
Spring Mills, Ltd. v. Ambekar’ Mussammat Dirji v. Srimati Goalin’ Dirji v. Goalin,’ 
‘Balkrishna Daj v:. The Collector, Bombay Suburban,’ Abdul. Rashid v. Hanuman Oil 
& Rice Mill and Firm G. D. Gianchand v. Abdul ‘Hamid,’ referred to. i i 


Tue facts appear in the judgment. 


M. A. Rane, for the applicant. 
' Vithalbhat B. Patel, for the opponent. 
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'— Nam J. : This purports to be an application in revision under s. 115 of the 
Code of Civil Procedure; from the order ofthe Ex-Officio Commissioner for 
Workmen’s ‘Compensation, Ahmedabad. The material facts may be briefly 
stated as follows :— oo i , Ee ee 
T vOe -Deoslanker ‘and another Mohanlal were working in the Fine Knitting 
Mills Company Limited at Ahmedabad. On July 29, 1955, they made applica- 
tions before the Commissioner under the Workmen’s Compensation ‘Act, stat- 
ing that they ‘received personal injuries by accident arising out’ of and in the 
course of the employment. They stated that they were assaulted and beaten 
by some unknown persons who were instigated by one Meghasing on behalf of 
the company. The applicant Deoshanker had a swelling on his right ankle, 
and Mohanlal had a: fracture on his hand. `The ‘applicants were removed to 
the Civil Hospital. Deoshanker was discharged on August 4, 1955, and Mohan- 
Jal was- discharged. om October 24, 1955. The monthly wages of Deoshanker 
amounted to Rs. 110-and those of Mohanlal amounted to Rs. 120. Mohanlal 
claimed Rs. 176. It is not necessary to-state the claim- made by Deoshanker 
because he-has not come up in revision. - The Mill opposed the applications and 
contended that the applicants did not receive injuries by accident arising out 
of..or-in the course of their employment. They suggested that the workmen 
quarrelled amongst themselves, ahd-that it was in the course of this..quarrel 
that they received the injuries. .The Commissioner, believing the evidence of 
one Shivprasad, who was examined for the Mill, -held that the applicants had 
failed to- prove that they received injuries by accident arising out „of and in 
the course of their employment. From that decision, Mohanlal ‘alone has come 
up in revision. we an oe . E 

Mr. 'Patel for the opponent raised a preliminary objection ‘contending that 
the revision application was not competent. In this connection, he relied upon 

“Decided, October 14, 1959.’ Civil Revision ‘ 4 1(923) L.L.R: 47 Bom. 699, 8.0. 25 Bom 
Application No. 1738 of 1957... ., $ L.R. 388. K EES 

1 (1947) 51 Bom. L.R. 148. -. a 5 [1951].A.1.R; Assam 88... 

2 [1941] Pat, 373, F.B. < 6 [1938] A.I.R. Lah. 855. 
> 3 [1942] A.I.R. Patna 33. ie Pr — une ‘ 
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a decision of this Court reported in Spring Mills, Ltd. v. Ambekar.1 This deci- 
sion related to the question as to whether an application in revision would lie 
from the decision given by the authority appointed under the Payment of 
Wages Act, 1936. In the course of.their judgment, however, their Lordships, 
relying upon an unreported decision of the Division Bench in Trustees of the 
Port of Bombay v. Bhima Raoji,? observed at page 152 as follows: 

“| .. That was a decision given so long ago as January 11, 1927, by Mr. Justice Faw- 
cett and Mr. Justice Patkar. In a short judgment they stated: 2 

‘We think it is clear that the Commissioner under the Workmen’s Compensation Act, 
VII of 1923, is not a Court within the meaning of s. 115, Civil Procedure Code. Sir 
Thomas Strangman for the applicant has frankly conceded that this is so, and has drawn 
our attention to the provisions which support that proposition. In particular those of 
sub-s. (2) of s. 19 and ss. 23 and 27 seem to me practically conclusive on the point’ ” 
In order to appreciate this objection, it is necessary, first of all, to refer to 
some of the provisions of the Workmen’s Compensation Act. Section 20 of 
the Workmen’s Compensation Act gives authority to the State Government 
to appoint a Commissioner for Workmen’s Compensation for such local area 
as may be specified in the notification. The powers of the Commissioner have 
been specified in s. 23. Section 23 in substance provides that the Commissioner 
shall have all the powers of a Civil Court under the Code of Civil Procedure 
for the purpose of taking evidence on oath (which -such Commissioner is em- 
powered to impose) and of enforcing attendance of witnesses and compelling 
the production of documents and material objects (and the Commissioner 
shall be deemed to be a Civil Court for all the purposes such as s. 195 and of 
Chapter XXXV of the Code of Criminal Procedure, 1898). Section 30 pro- 
vides for appeals ‘and lays down that an appeal shall lie to the High Court 
from the decisions enumerated at cls. (a) to (e). The first proviso, in effect, 
lays down that no appeal shall lie against any order unless the amount in dis- 
pute in the appeal is ‘not less that three hundred rupees. The only other section 
to which reference need be made is s. 27, which lays down that the Commis- 
sioner may, if he thinks fit, submit any question of law for the decision of 
the High Court, and if he does so, shall decide the question in conformity with 
such decisions. 

The question as to whether a Commissioner appointed under the Workmen’s 
Compensation Act is a Court or a persona designata, was decided by the Full 
Bench of the Patna High Court in Musammat Dirji v. Srimatt Goalin.2 In that 
ease. their Lordships pointed out that (p. 388) : 

“there is no real antithesis between the expressions ‘persona designata’ and 
‘Court’ or in other words, even a persona designata may be a Court. Whether he is a 
Court or not depends upon his powers and the functions whiclf he has to discharge.” 
Their Lordships referred to the provisions of ss. 23, 27 and also 30 of the Work- 
men’s Compensation Act, which have been set out above and came to the conclu- 
sion that a Commissioner appointed under the Workmen’s Compensation Act is a 
Court. After the decision of the Full Bench, the matter went back to the 
Division Bench of the same Court for the decision of the question as to whether 
the Commissioner, who, according to the Full Bench decision is a Court, can 
be regarded as a Court subordinate to the High Court. That decision is report- 
ed in Dirji v. Goalin.4 Relying on a decision of the Bombay High Court in Bal- 
krishna Daji v. The Collector, Bombay Suburban,® their Lordships held that 
a Court is subordinate to the High Court if appeals from the decisions of that 
Court are made to lie to the High Court. Applying this criterion, their 
Lordships took the view that a Commissioner under the Workmen’s Compen- 
sation Act is a Court subordinate to the High Court and as such his decisions 


1 (1947) 51 Bom. L.R. 148. - 3 [1941] Patna 373, F.B. 
2 (1927) Civil Revision Applieation No. 4 Hoag A.I.R. Pat. 33. 
255 of 1926, decided by Fawoett and Patkar 5 (1923) I.L.R. 47 Bom. 699, s.o. 25 Bom. 
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are liable to be revised under s. 115 of the Code of Civil Procedure. The 
Assam High Court in Abdul Rashid v. Hanuman Oi & Rice Mill, has fol- 
lowed the decision of the Patna High Court. A similar view was taken by 
the Lahore High Court in Firm G. D. Gianchand v. Abdul Hamid.” It will 
thus be seen that the preponderance of authority is in favour of the view 
that the Commissioner is a Court and a Court subordinate to the High Court. 
_ The test laid down in Balkrishna Daji v. The Collector, Bombay Suburban, 
in considering the question as to whether a revision application lies, is 
that unless the High Court has appellate jurisdiction over a Court, that 
Court will not be subordinate to the High Court. In view of the provisions 
of s. 80, under which appeals in certain cases are made to lie to the High Court, 
it is clear that the High Court exercises appellate jurisdiction over the Com- 
missioner appointed under the Workmen’s Compensation Act. As against 
this, Mr. Patel sought to rely on certain observations contained in Spring Mills, 
Lid. v. Ambekar, which have been set out above. The actual decision in the 
case related to the question as to whether the authority appointed under the 
Payment of Wages Act, 1936, was a Court of civil jurisdiction within the 
meaning of s. 115 of the Code of Civil Procedure, and their Lordships held 
that the authority under that Act cannot be considered to be a Court of civil 
jurisdiction. Incidentally, their Lordships referred to the provisions of the 
Workmen’s Compensation Act, and also referred to the decision of the Patna 
High Court cited above, and pointed out that the decision of the Patna High 
Court stood in conflict with the decision of the Division Bench in Trustees of: 
the Port of Bombay v. Bhima Raoji. It is, however, interesting to note that 
in the unreported case, Sir Thomas Strangman for the applicant conceded 
that the Commissioner under the Workmen’s Compensation Act is not a Court 
within the meaning of s. 115 of the Code of Civil Procedure. It is thus evident 
that the decision in Trustees of the Port of Bombay v. Bhima Raoji was a 
decision based on the concession made by the learned advocate for the appli- 
cant. The question does not appear to have heen fully discussed and thrashed 
out. It is also interesting to note the observations made by their Lordships 
at page 153 in Spring Mills, Ltd. v. Ambekar, to the effect that it was 
not safe to apply the decisions with respect to the Workmen’s Compensation 
Act to the construction of a statute like the Payment of Wages Act. Their 
Lordships also pointed out that the Workmen’s Compensation Act created new 
rights and established special tribunals; that was not the case under the Pay- 
ment of Wages Act. They also pointed out that the Workmen’s Compensation 
Act provides an appeal to the High Court in certain cases, while there is no 
such appeal provided under the Payment of Wages Act directly to the High 
Court. They also referred to the power of the Commissioner in submitting a 
case to the High Cort. It is on these grounds that they observed that what 
applies to the Commissioner under the Workmen’s Compensation Act would 
not necessarily apply to the authority under the Payment of Wages Act. It 
is thus evident that, in the first place, the decision in Spring Mills, Ltd. v. 
Ambekar is not directly on the point, and in the second place, the observations 
contained in page 152 thereof, on which strong reliance has been placed by 
Mr. Patel, are based on a judgment in which the position was conceded by 
the counsel. Finally the authority of that decision in so far as it is sought 
tobe applied to the case of a Commissioner under the Workmen’s Compensa- 
tion Act is weakened by the observations contained at page 153 referred to 
above.- In this view of the case, following the decisions of the Patna and 
Assam High Courts, I hold that the Commissioner under the Workmen’s Com- f 
pensation Act is a Court subordinate to the. High Court. 

Consequently, a revision application lies tọ the High Court from the order 
of the Commissioner. Í i ' 

-Turning to the merits of the claim, on behalf of the two applicants, Deo- 
shanker was the only witness who was examined. He stated that he and 
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quanlal pvere assaulted by Meghasing, operating. in the Dyeing Department 
gétheappangnt Mills and three unknown persons when they were working in the 
Drea Paniis department, He further stated that the assault was sudden 
‘apd Hapro j» This evidence was disbelieved by the Commissioner on the 
thag Shixprasad, the reeling: clerk of the Mills, stated that the workers 
ing Department had brought: yarn to the bundling department and 
ARpiants objected to it, and therefore, a quarrel ensued. I have been 
š oya a certified copy of tbe statement, made by Shivprasad, and I find that 
ponere in his deposition he has made the kind of statement which has been 
aitributed to him by the Commissioner in his order. On the other hand, he 
stated; ‘‘After the incident, I learnt that a quarrel had taken place between 
the applicants on the one hand and Meghasing and others on the other hand.’’ 
In his cross-examination, he -stated: “I went there when the quarrel was 
going on.’’ Thus, it is clear that Shivprasad had no personal knowledge and 
whatever he stated about the quarrel was based on hearsay. It may be that 
he went to the place when the quarrel was in progress. In any case, it is clear 
from the statement that he was not present at the time when the quarrel com- 
menced. He is not, therefore, in a position to say as to how the quarrel started 
and by whom. Deoshanker has emphatically asserted that it was at the instance 
of the Mill authorities that Meghasing and three other persons, who accom- 
panied him, assaulted him. It is, therefore, clear that the finding of the Com- 
missioner is not only without evidence, but is opposed to the evidence led 
in this case. That finding, therefore, will have to be upset. 


Then Mr. Patel contended that even if the evidence of Deoshanker is accept- 
- ed in full, still, it does not disclose that the injuries were caused to the peti- 
tioner as a result of an accident which occurred to him in the course of his 
employment. For this purpose, Mr. Patel sought reliance upon certain obser- 
vations made by the learned Chief Justice Chagla in Bhagubat v. Centrai 
Railway.8 These observations are to the following effect (p. 510): 

“Now, it is clear that there must be a causal connection between the accident and 
the employment in order that the Court can say that the accident arose out of the 
employment of the deceased. It is equally clear that the cause contemplated is the 
proximate cause and not any remote cause. The authorities have clearly laid down 
that if the employee in the course of his employment has to be in a particular placa 
and by reason of his being in that particular place he has to face a peril and the acci- 
dent is caused by reason of that peril which he has to face, then a causal connection 
is established between the accident and the employment. It is now well settled that 
the fact that the employee shares that peril with other members of the public is an 
irrelevant consideration. It is true that the peril which he faces must not be something 
personal to him; the peril must be incidental to his employment. It is also clear that 
he must not by his own act add to the peril or extend the peril. But if the peril which 
he faces has nothing to do with his own action or his own conduct, but it is a peril which 
would have been faced by any other employee or any other member of the public, then 
if the accident arises out of such peril, a causal connection is established between the 
employment and the accident.” 

If the evidence of Deoshanker is accepted, then, it is clear that the petitioner 
did not contribute by his own action or conduct to the peril. It is equally 
clear that the petitioner was a helpless victim of the assault which was by 
one of the employees of the Mill, who was agsisted by three outsiders. It is 
also clear that the attack took place upon the petitioner while he was engaged 
in carrying out his day to day duties. That being the case, it must be held 
that the injuries suffered by the petitioner were incidental to his employment. 
There was also a causal connection between the accident and the employment, 
and, therefore, the accident must be taken to have arisen out of employment of 
the petitioner. It is significant to,note: that the facts which the Division Bench 
was considering (in. which the decision was given by the learned Chief Justice) 


8 (1954) 56 Bom. L.R. 509. 
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were: peculiar in: that the- accident took place outside the premises where the 
deceased was working. These facts were: The deceased was an employee of 
the Central Railway at a station on the Railway, living in the railway quarters 
adjoining the railway station. The only access to the deceased from the quar- 
ters to the station was through the compound of the railway station. One night 
the deceased left his quarters a few minutes before midnight in order to join 
duty, and immediately thereafter he was stabbed to death by some unknown 
person. It is noteworthy that the attack on the deceased in that case took place 
outside the premises of the railway. Yet it was held by the’ learned 
Chief Justice that this was an accident which occurred in the course of the 
employment. 

The result is that the application must succeed. The petitioner had claimed 
Rs. 176 by way of damages, and it does not appear that this amount was 
contested on behalf of the Mills. The application is, therefore, allowed. Rule 
is made absolute. The petitioner is awarded Rs. 176. The petitioner to recover 
costs of this petition. 

Application allowed. 





Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice V. S. Desai. 


THE PREMIER AUTOMOBILES LTD. v. RAMCHANDRA BHIMAYYA 
POLKAM.* 

Industrial Disputes Act (XIV of 1947), Sec. 33(2)—Industrial Disputes (Bombay) Rules, 
1957, Rule 63(2); Form XVIII—Application by employer under a. 33(2) whether can 
be made after he passes order of dismissal or discharge—Construction of statute— 
When Court can modify meaning of words in statute or depart from rules of 
grammar or give unusual meaning to words. 


The application for approval to the authority concerned required to be made by 
the employer under the proviso to s. 33(2) of the Industrial Disputes Act, 1947, must 
be made by the employer before he passes the order of dismissal or discharge. 

The words “action taken” in the proviso to s. 33(2) of the Industrial Disputes Act, 
1947, must be construed as “action proposed to be taken.” 

It is open to the Court, in cases where there is a manifest contradiction of the 
apparent purpose of the enactment or where the literal construction is likely to 
lead to a result not intended by the Legislature, to modify the meaning of the words, 
if necessary even by departing from the rules of grammar or by giving an unusual 
meaning to particular words. 


THE facts appear in the judgment. 


B. Narayanswamt, for the petitioner. 
H. E. Gokhale, for respondent No. 1. 


CHAINANI C.J. The petitioner is a company registered under the Indian 
Companies Act. Respondent No. 1 was employed by the petitioner as a fitter- 
in its repair workshop. There was a dispute between the company and its 
workmen in regard to bonus for 1956-57. This was referred for adjudication 
to respondent No. 2 under s. 10(2) of the Industrial Disputes Act, 1947. During 
the pendency of the proceedings before the Tribunal, respondent No. 1 was dis- 
missed by the petitioner on October 10, 1958. The charge against him was that 
he had ¢hrown stones at the Staff Manager’s car on May 5, 1958. On Novem- 
ber 19, 1958, the petitioner made an application to respondent No. 2 for grant- 
ing its approval to the action taken by it under s. 33(2) of the Act. The Tri- 
bunal took the view that the application should have been made before respond- 
ent No. 1 was dismissed. As the application was made after the order of dis- 
missal had been passed, the Tribunal refused-to' grant its approval to the action 
taken by the petitioner against respondent No. 1 and rejected the application 


*Decided, October 15, 1959. Special Civil Application No. 663 of 1989. 
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made by the petitioner. This order made by the Tribunal is being challenged 
before us in the present petition. | ` 

Mr. Narayanswami, who appears on behalf of the petitioner, has urged that 
the view taken by the Industrial Tribunal that the petitioner should have made 
an application to the Tribunal before the order of dismissal was passed, is 
erroneous. In order to decide this question it is necessary to consider the 
relevant provisions of the Act. Section 33 of the Act was in the following 
terms before it was amended in 1956: 

“During the pendency of any conciliation proceedings before a Tribunal in respect 
of any industrial dispute, no employer shall— . 

(a) alter, to the prejudice of the workmen concerned in such dispute, the conditions 

of service applicable to them immediately before the commencement of such proceedings; 
or, f 
.. (b) discharge or punish, whether by dismissal or otherwise, any workmen con- 
cerned in such dispute; : j 
save with the express permission in writing of the conciliation officer, Board or Tribunal, 
as the case may be.” 
This section imposed an absolute ban on an employer from altering the condi- 
tions of service to the prejudice of any workman or punishing him during the 
pendency of the industrial dispute, except with the prior permission of the 
authority before which the proceedings were pending. The result of this provi- 
sion was that the employer could not take any action against a workman even for 
gross misconduct, which had no connection whatsoever with the pending indus- 
trial dispute. The Legislature, therefore, considered it necessary to amend this 
section. The reasons for the amendment made in 1956 were stated as follows 
in the Statement of Objects and Reasons: 

“4, The existing provisions of section 33 of the Act prohibit during the pendency 
of any conciliation proceeding or proceeding before a Tribunal any change being made 
in the conditions of service of, or any action being taken against, the workmen concern- 
ed in the dispute except with the express written permission of the authority concerned. 
The number of applications for such permission is frequently large and their disposal 
takes time. Employers have complained that they are therefore prevented from taking 
action even in obvious cases of misconduct and indiscipline unconnected with the dispute 
till long after the offence has been committed. It is proposed to alter the existing provi- 
sions so as to provide that, where, during the pendency of proceedings an employer 
finds it necessary to proceed against any workman in regard to any matter unconnected 
with the dispute, he may do so in accordance with the Standing Order applicable to the 
workman, but where the action taken involves discharge or dismissal, he will have to 
pay the workman one month’s wages and simultaneously file an application before the 
authority, before which the proceeding is pending, for its approval of the action taken. 
Protection on the lines of the existing provisions will continue to be available to all 
workmen in regard to any matter or misconduct connected with the dispute.” 
Sub-sections (J) and (2) of the new s. 33 are in the following terms: 

“(1) During the pendency of any conciliation proceeding before a conciliation officer 
or a Board or of any proceeding before a Labour Court or Tribunal or National Tribunal 
in respect of an industrial dispute, no employer shall,— 

(a) in regard to any matter connected with the dispute, alter, to the prejudice of 
the workmen concerned in such dispute, the conditions of service applicable to them 
immediately before the commencement of such proceeding; or 

(b) for any misconduct connected with the, dispute, discharge or punish, whether 
by dismissal or otherwise, any workmen concerned in such dispute, save with the*express 
permission in writing of the authority before which the proceeding is pending. 

(2) During the pendency of any such proceeding in respect of an industrial dispute, 
the employer may, in accordance with the standing orders applicable to a workman 
concerned in such dispute,— 4 

(a) alter, in regard to any matter not connected with the dispute, the conditions 
of service applicable to that workman immediately before the commencement of such pro- ` 
ceeding; or ; 
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(b) for any misconduct not connected with the dispute, discharge or punish, whether 
by dismissal or otherwise, the workman: 

Provided that no such workman shall be discharged or dismissed, unless he has been 
paid wages for one month and an application has been made by the employer to the 


authority before which the proceeding is pending for approval of the action taken by 
the employer.” í 


Sub-section (5) of s. 33 provides that where an employer makes an application 
under the proviso to sub-s. (2) for approval of the action taken by him, the 
authority concerned shall, without delay, hear such application and pass, as 
expeditiously as possible, such order in relation thereto as it deems fit. See- 
tion 38A. states that where an employer contravenes the provisions of s. 38 
during the pendency of proceedings before an Industrial Tribunal, any em- 
ployee aggrieved by such contravention may make a complaint in writing, in 
the prescribed manner, to such Tribunal and on receipt of such complaint that 
Tribunal shall adjudicate upon the complaint, as if it were a dispute referred 
to or pending before it, in accordance with the provisions of the Act and shall 
submit its award to the appropriate Government and the provisions of the Act 
shall apply accordingly. Section 31 makes the contravention of the provisions 
of s. 33 punishable with imprisonment or with fine or with both. 

The new s. 33, which was in force at the material time, draws a distinction 
between matters and misconduct connected with the pending industrial dispute 
and matters and misconduct which are not so connected. If the employer wishes 
to make any alteration in regard to any matter connected with the dispute or 
if he wishes to punish any workman for any misconduct connected with the 
dispute, then he cannot do so, unless he has first obtained the prior permission 
of the authority before which the dispute is pending. No change of law has, 
therefore, been made in this respect. Sub-section (2) permits an employer to 
alter the conditions of service in regard to any matter not connected with the 
dispute or to punish a workman for any misconduct not connected with the 
dispute. This right given to the employer is, however, made subject to certain 
safeguards provided in the interest of the workmen. These safeguards are 
contained in the proviso to sub-s. (2), which requires that no workman shall 
be discharged or dismissed, unless two conditions have been complied with. 
These conditions are that the employer should pay to the employee concerned 
wages for one month and that he should make an application to the authority, 
before which the industrial dispute is pending, for its ‘‘approval of the action 
taken’’ by him. 

The question, which arises for determination, is whether the application to 
the authority should be made before the order of dismissal or discharge has 
been made or whether such an application can be made even after the workman 
had been dismissed or discharged. The proviso begins with the words ‘‘...no 
workman shall be discharged or dismissed, unless...an application has been 
made by the employer to the authority...’’ The word ‘‘unless’’ indicates an 
intention of making what follows as conditions precedent. The words ‘‘has been 
made” also suggest that the application must be made before dismissal or dis- 
charge takes place. Consequently, if the words used in the first part of the pro- 
viso are taken into consideration, there can be no doubt that the making of an 
application is a condition precedent to discharge or dismissal. The difficulty is 
ereated by the words which follow, ‘‘for approval of the action taken by the 
employer’’. These words clearly imply that action must precede approval. The 
two parts of the proviso, therefore, appear to be in conflict and we will have to 
consider whether it is possible to harmonize them. 

Mr. Narayanswami, on behalf of the petitioner, has relied strongly on sub-s. 
(5), which also refers to an application made under sub-s. (2) as an application 
“for approval of the action taken by him”. These words undoubtedly support 
his argument that the application, which is required to be made under the proviso, 
is an application for the approval of the action, which has been already taken, 
and not of the action which is proposed to be taken. He has also urged that as 
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the object of enacting sub-s. (2)..was to permit an employer to take action in 
regard to matters not connected with the pending industrial dispute, without the 
prior permission of the authority concerned, that object would be defeated, if an 
employer is required to make the. application before he can discharge or dismiss 
any workman. Under sub-s. (5) the authority is required to dispose of the appli- 
cation made to it under sub-s. (2) as expeditiously as possible, and it has, there- 
fore, been contended that the Legislature could not have intended to permit an 
employer to dismiss or discharge a workman only during the short period which 
would elapse between his making an application under sub-sy (2) and an order 
being made on it. Mr. Narayanswami has also relied on sub-r. (2) of r. 63, 
which provides that an employer seeking the approval of the Tribunal of any 
action taken by him under cl. (a) or el. (b) of sub-s. (2) of s. 33 shall make an 
application in Form XVIIL to such Tribunal. Form XVIII contains the follow- 
ing words: 

“The workman/workmen discharged/dismissed under clause (b) of sub-section (2) 
of section 33 has/have been paid wages for one month. 

It is prayed that the following action taken be approved namely:—” 
According to this Form also the application for approval should be made after 
action has been taken. 

Mr. Gokhale on behalf of respondent No. 1 has, on the other hand, contended 
that more weight should be given to the first part of the proviso to sub-s. (2) 
which makes it quite clear that an application to the authority for its approval 
must precede discharge or dismissal. He has urged that on the interpretation 
suggested on behalf of the petitioner, this part of the proviso will be rendered 
meaningless, for it would then not be necessary for the employer to fulfil the 
conditions, which, according to the proviso, must be satisfied before action is 
taken against a workman. Mr. Gokhale has also contended that the proviso 
enacts safeguards for the workmen and that we should, therefore, construe it 
in such a manner as will make the safeguards effective. Neither the Act nor 
the rules lay down any period within which an application under sub-s. (2) 
may be made by an employer. If an employer does not make such an appli- 
cation, the remedy of the aggrieved workman is either to prosecute the employer 
under s. 31 or to file a complaint under s. 33A. In a proceeding instituted 
under either of these sections, it will be necessary for the workman to estab- 
lish that the employer has contravened the provisions of s. 83. This, it is 
urged, will be almost impossible, because the employer can always come for- 
ward and say that he was going to make such an application. Such an argu- 
ment might be accepted and the complaint might be held to be premature, as 
there is no provision in the Act or in the rules prescribing any period for 
making an application under sub-s. (2) of s. 338. Mr. Golshale has, therefore, 
urged that the object of the Legislature would be defeated, if the interpreta- 
tion contended for on behalf of the petitioner is accepted. 

There is considerable force in the arguments advanced by both Mr. Narayan- 
swami and Mr. Gokhale and having regard to the wording of the proviso, it 
is possible to take both the views. After careful consideration, we feel that 
the better view is the one taken by the Tribunal. There is apparent conflict 
between the first and the last part of the proviso. The duty of the Court is to 
resolve this conflict, to bring about harmony between the different parts of 
the proviso and to see that no part of it is rendered redundant or superfluous.- 
The object of the amendment made in 1956 was to permit an employer to, take 
action in matters not connected with the pending industrial dispute. The abso- . 
lute ban, which previously existed, was modified and removed in respect of 
matters not connected with the dispute. Some restrictions were, however, im- 
posed on the right, which was given to the employer, and some safeguards were 
provided for the benefit of workmen. These safeguards are contained in .the 
proviso and they are to operate only in cases of dismissal or. discharge. We 
must, therefore, give such an interpretation to the proviso as will carry out 
the object of the Legislature’ and as will make these safeguards effective and 
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not illusory. There is no provision either in the Act or in the rules prescrib- 
ing the time within which the application for approval is to be made by the 
employer. In the absence of any provision on this point, the Court may hold 
that the application should be made within a reasonable time. What is reason- 
able time cannot be precisely defined and it is possible to take different views 
on this question. Consequently, if we were to accept the interpretation sug- 
gested on behalf of the petitioner, it would be difficult to say when the employer 
has contravened the provisions of s. 33. An employer may, after taking action 
against a workman, never make an application to the authority concerned for 
approval of the action taken by him or may unduly delay the making of such 
‘an application. If an employee files a complaint either under s. 31 or under 
‘8. 838A of the Act, the employer may successfully avoid the proceedings taken 
against him by making an application soon after the complaint is filed and 
‘then contending that he had not contravened the provisions of sub-s. (2). The 
safeguards contained in the proviso will, therefore, be rendered ineffective. 
Moreover, the interpretation suggested on behalf of the petitioner can only 
be given by ignoring the first part of the proviso, which makes the two con- 
ditions mentioned in it as conditions which must be satisfied before action is 
taken. It is true that the words, which are contained in the last part of the 
proviso and in sub-s. (5), ‘“‘approval of the action taken by the employer’’, 
suggest that the application may be made after action has been taken. But 
in order to bring these words in harmony with the remaining part of the pro- 
viso, the words ‘‘action taken’’ will have to be construed as ‘‘action proposed 
to be taken”. It is open to the Court, in cases where there is a manifest con- 
tradiction of the apparent purpose of the enactment or where the literal con- 
struction is likely to lead to a result not intended by the Legislature, to modify 
‘the meaning of the words, if necessary even by departing from the rules of 

ar or by giving an unusual meaning to particular words: see Maxwell 
on the Interpretation of Statutes, Tenth edn., p. 229. We do not think that 
much importance can be attached to Form XVIII on which the petitioner has 
relied. This Form, which is prescribed by the rules, cannot control the mean- 
ing of the section. Sub-section (/) of s. 33 requires the employer to obtain the 
previous ‘‘permission’’ of the authority concerned. The corresponding word 
used in sub-s. (2) is ‘‘approval’’. This is evidently because the employer is 
given the right to dismiss or discharge an employee before the authority has 
made its order on his application. All that is required of him is that he must 
make an application for approval to the authority concerned before he passes 
the order of dismissal or discharge. It would, therefore, not be correct to infer 
from the use of the word ‘‘approval’’ in sub-s. (2) that the Legislature intended 
that the application under this sub-section should be made after action has 
been taken. 


We are accordingly of-the opinion that the Industrial Tribunal was right 
in holding that the application for approval should have been made by the 
petitioner company before the order dismissing respondent No. 1 was passed. 
The Tribunal was, therefore, justified in refusing to accord its approval to the 
action taken by the petitioner. The rule will consequently be discharged. No 
order as to costs. i 

Rule discharged. 
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[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Raju. 


YESHWANTRAO GOVINDRAO SONAR v. THE COLLECTOR, NAGPUR.* 


Land Acquisition Act (I of 1894)—Market value of land for purposes of compensation— 
Market value whether includes value of future potentialities of land. 


Under the Land Acquisition Act, 1894, the market value has to be determined for 
purposes of compensation. This market value itself includes estimates by the market 
of speculative advances in the values of lands in consequence of improvements already 
made in the locality or in consequence of potentialities for any purposes. The market, 
even in villages, takes into account the use already made of similar lands in the 
lacality and the probable most advantageous use similar lands are capable of being 
put to. It is not for the Court to speculate as to the future potentialities of sites 
or lands. The Court has only to consider the market value on the relevant date. If 
the land has future potentialities, the market value includes the value of such future 
potentialities. 

Secretary of State for Foreign Affairs v. Charlesworth, Pilling and Co., referred to. 


Tum facts appear in the Judgment. 


M. R. Rajkarne, for the appellant. 
N. L. Abhyankar, Special Government Pleader, for the respondent. 


Ragu J. This is an appeal against the order passed under s. 26 of the Land 
Acquisition Act by the First Additional District Judge, Nagpur. 

Admittedly, 27.66 acres out of khasra Nos. 62, 63, 68, 69 and 72 in Mane- 
wada village belonging to the appellent Yeshwantrao had been acquired under 
the Land Acquisition Act by a notification dated June 9, 1948. The Land 
Acquisition Officer awarded compensation at the rate of Rs. 550 per acre, but 
not being satisfied with this amount the appellant made an application under 
s. 18 of the Land Acquisition Act for a reference to the District Court. In 
his award the First Additional District Judge, Nagpur, confirmed the award 
of the Land Acquisition Officer with a slight modification. In the present 
appeal it is contended that the learned Additional District Judge erred in con- 
firming Rs. 550 per acre as the valuation of the land. This is the only point 
urged in appeal, but various grounds were urged in support of this contention. 

It is urged that the village of Manewada is adjacent to the village of Babhul- 
kheda where building activities have been going on, that for purposes of com- 
pensation the value of the lands in Babhulkheda should have been adopted as 
basis in the present case, that the land acquired has poténtialities as building 
site, and that even as agricultural land it is far superior to the adjacent lands, 
It is contended that the appellant has not adduced evidence of any sales in 
Manewada village, but the contention is that the compensation awarded for the 
lands in Babhulkheda village should have been taken as the basis for compen- 
gation for the acquisition of lands in Manewada village. We reject all these 
contentions of the appellant for the following reasons. 

The appellant himself has not gone into the witness-box. He examined 
three witnesses Bajirao (A.W. 1), Shri Nerikar (A.W. 2), and Maroti (A.W. 
3). None of these witnesses has deposed about the alleged potentialities of 
lands in Manewada village for building purposes. The lands in question were 
acquired in 1948 and the witnesses of the appellant gave evidence in November 
1952. In 1952 none of these witnesses has spoken of any building activity in 
Manewada village. If in 1948 the lands acquired from Manewada village had 

*Decided, November 10, 1959. First Appeal by S. R. Sammanwar, District Land Acquisi- 
No. 182 of 1964, against the Award in Mis- tion Officer, Nagpur, in Revenue Case No. 
eellaneous Judicial Case No. 38/60, delivered 11/XVI-5 of 1947-48. 
by K. L. Panday, Firat Additional District : 

Judge, Nagpur, arising out of Award passed 1 (1901) L.R. 28 I.A. 121. 


1959} -\- 4" YESHVANTBAO `V. COLLECTOR, NAGPUR (A.0.J.) 205 


any potentiality for building purposes, the witnesses could have given evidence 
of building activities in 1948 or at least in the next three or four years, but 
admittedly there is no evidence of any sites having been purchased in Mane- 
wada between 1948 and 1952 as. building site. - 


-If a land has potentiality as building site, the market makes allowance for 
it, and naturally the market. value of the, land rises accordingly. The market 
takes note of any possibilities for. building purposes or for. other - purposes. 
Under the Land Acquisition Act the market value has to be determined for 
purposes of compensation, This market, value itself includes estimates by the 
market of speculative advances in. the values of lands in consequence of im- 
provements already made in the locality or in consequence of potentialities for 
any purposes. The market, even in villages, takes into account the use already 
made of similar lands in the locality and the probable most advantageous use 
similar lands are capable of being put to. It is not for the Court to speculate 
as to the future potentialities of sites or lands. The Court has only to consider 
the market value on the relevant date. If the land has future potentialities, 
the market value includes the value of such future potentialities.’ As laid 
down by their Lordships of the Privy „Council in Secretary of State for Foreign 
Affairs v. Charlesworth, Pilling and Co.', ` i ' 

“A claimant is entitled to the market value of his land, including such actual spe- 
culative advance therein as had ‘already taken place in consequence of improvements 
in the locality, ‘but: excluding any. future speculative advance from a like cause.” 


In the present case it is admitted that during the year of acquisition and 
also during the next three or four years there had been no sales of land in 
Manewada village: This amounts to á clear’ admission that there was no spe- 
culative advance in the value of lands in Maziewada village. As already observ- 
ed, the appellant himself has not entered the witness-box and none of his wit- 
nesses has spoken of the alleged potentialities of lands in the village. The 
learned Additional District’ Judge was, therefore, right in excluding from 
consideration any future speculative advance in the market value, and in con- 
fining his attention to the market value of the land for purposes of agriculture. 


“ THis Lordship after considering the evidence, proceeded.] 
In view of the fact.that the appellant himself has not given any testimony 
and that-his own servant has estimated the value of the land acquired at Rs. 400 
to Rs. 500 per acre, we see no reason to hold that the learned Additional Dis- 
trict Judge erred in confirming the award awarding, compensation at Rs. 550 
per acre. i 
No other point has been urged.: i 
“We, therefore, dismiss the appeal with costs. 
<3 5 7 Appeal dismissed. 
1: (1901) L.R. 28 I.A. 121. 
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CRIMINAL APPLICATION. 





' Before Mr. Justice Shelat and Mr. Jiistice Patwardhan. 


INDULAL KANATYALAL YAGNIK v. AMBRISH GANGAPRASAD _ 
_ DESAT.* i 


Police (Incitement to Disaffection) Act (XXII of 1922), Sec. 3—Constitution of India, 

Art. 19(2)—Bombay Police Act (Bom, XXII of 1951), Secs. 29, 145(2)—Validity of 

s. 3 of Act.XXII of 1922—Whether s. 3 falls within protection of art. 19(2)—Section 3 

. whether concerned with security of State or public order—Whether s. 3 imposes 
unreasonable restriction on fundamental right guaranteed under art. 19(1) (a). 


Section 3 of the Police (Incitement to Disaffection) Act, 1922, is intra vires and 
falls within the protection of art. 19(2) of the Constitution of India. $ 

Romesh Thappar v. The State of Madras! Ram Nandan v. State,’ Debi: Soren v. 
The State’ Ramji Lal Modi v. The State of U.P.? Virendra v. The State of Konata 
and State of Madras v. V. G. Row,’ .referred to. 


THe facts appear in the Judgment. 


E. K. Singhvi and T. Godiwala, for, the applicant-accused. 
Y. V. Chandrachud, Government Pleader, for the State and, also for oppo: 
nent No. 1. 


Suetat J. This application under art. 228 of the Constitution raises “the 
question as to the validity of s. 3 of the Police (Incitement to Disattoction) 
Act, being Act No. XXTI of 1922. 

The petitioner is a member of the Lok Sabha having been elected from: the 
constituency of the city of Ahmedabad and is also the President of the Maha 
Gujerat Janata Parishad. On ‘March 15, 1959, he délivered a speech in a pub- 
lic meeting held under the auspices of the ‘Maha Gujerat Janata Parishad 
at Gandhi Chowk, Saraspur, Ahmedabad, ‘in; which he addressed certain re- 
marks amongst other persons to the members of the police-force. It is alleged 
that the speech was in contraveńtion of s: 3 of the said Act. ` 

The speech made by the petitioner and. taken: down by the police hortad 
writer runs as follows :— 

“Someone (policeman) tells me to. form an “Union. I told him to form Seva ‘Mandal. 
There is fund of the department (Police Welfare Fund). ` The ‘children of ‘policemen 
should be given education and the’ ailing persons. should be known (sic) everywhere; 
that there is dissatisfaction among the policerńen ` and when the 8th August will come 
they will realise that they were so far acting like enemies of the people and henceforth 
they will be careful and disregard the rule of Shri-Chavan. 

When dissatisfaction among the police rank: will-increage, they® will think of- -remain- 
ing. faithful to the people of Gujarat and its soil and they will not care for Heradia 
(District Magistrate) and Shri Nanavati (Dy. Inspector General of Police, Ahmedabad) 
the mastery of Sethna (District Superintendent of.Police) -will be of no use. The wire- 
less police will not give any reply. The Motor driver will get down and the policemen 
will say that they are also on strike. The revolution in Russia came in 1905 and at 
that time policemen went on strike damning the Government administration as it could 
not function without them, and had to compromise with the opponents of Czars. 

If all officers at all places raise shouts of protests, declare a revolt and decide to go 
on strike, Shri Chavan will run to Delhi and say that he cannot run the bilingual State” 
etc. s 


On this speech the petitioner was charged with having committed an offence 
under s. 3 of the Police (Incitement to Disaffection) Act, 1922. While the case 
against the petitioner, being case No. 625 of 1959, was pending in the Court of 
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the learned Judicial Magistrate, First Class, 3rd Court, Ahmedabad, the peti- 
tioner presented this application and obtained an interim stay. 

For the purposes of this application we will assume that the aforesaid speech 
made by the petitioner- falls under the mischief of s. 3 of the Police (Incite- 
ment to Disaffection) Act, 1922. : 

Mr. Singhvi, who appears for the petitioner, assailed s. 3 on twò grounds: 
(1) that the section has nothing to-do and is not concerned with the security 
of State or the public order, and (2) that even if it has, the section is so wide 
in its scope. that-it is unreasonable, that is, its scope is wider than it need be. 
It was,. therefore, urged that the impugned section’ cannot be said to be a 
reasonable restriction on the freedom of speech and’ expression guaranteed 
under art. 19(/) of the Constitution as it-cannot be said to have been enacted 
either in the interests of the security of the State or publie order. Article 
19(1) provides: . 

“Al citizens shall have the right— 

(a) to freedom of speech and expression;...” 

To appreciate Mr. Singhvi’s argument it is necessary to keep in mind art. 19 (2) 
as it was before its amendment in 1951 and as it stands now. Article 19(2) 
prior to the amendment: in'1951 was ‘as follows :— 

“Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing 
Jaw in‘so far as it relates to, or prevent the State from making any law relating to libel, 
slander, defamation, contempt of Court or any matter which offends against decency or 
morality or which undermines the security ‘of, or tends to overthrow, the State.” 

By the Constitution (First Amendment) Act, 1951, which was enacted on 
June 18, 1951, with retrospective effect, cl. (2) of art. 19 was altered so as to 


read as follows: ; . 

“Nothing in, sub-clause (a) of clause (1). shall affect the operation of any existing 
law, or prevent the State from making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said sub-clause in the interests 
of the security of the State...public order...or incitement to an offence.” 

As has often been said, freedom of speech and expression means the right 
of a citizen to express his opinions as also the opinions of others freely, by 
word of mouth, writing, printing or by any other means of communication, 
As stated by his Lordship Mr. Justice Patanjali Sastri, as he then was, in 
Romesh Thappar v. The State of Madras,’ freedom of speech and expression 
lies at the foundation of all democratic organisations, for without free politi- 
cal discussion no public education, so essential for the proper functioning of 
the processes of popular government, ‘is possible. A freedom of such ampli- 
tude might involve risks of abuse. But as James Madison (quoted by the 
learned Judge) said, éʻit is better to leave a few of its noxious branches to their 
luxuriant growth, than by pruning them away, to injure the vigour of those 
yielding the proper fruits.” It was due to the realisation of this principle 
that narrow limits were set to permissible legislative abridgement of this fun- 
damental right. From what is stated in Romesh Thappar’s case we agree with 
Mr. Singhvi that wé should approach the impugned statute from the point of 
view that art. 19(/) as framed guarantees the right of freedom of speech and 
expression as a vital necessity for the democratic processes in the Constitution 
and it is in that spirit that we should approach the question whether the im- 
pugned section falls within the limits laid down in el. (2) of art. 19 which 
allows the Legislature to make enactments restrictive of this fundamental right. 

For the purposes of this application the relevant limits are (1) in the 
interests of the security'of the State, (2) in the interests of public order, and 
(8) prevention of incitement to an offence. 

The contention of Mr. Singhvi was that none of these three subjects saves 
the restriction to the petitioner’s right of freedom of speech and expression 
embodied in the impugned s. 3 of the Act. His argument, for which he leaned 
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fairly heavily on the case of Romesh Thappar, was that a speech to police con- 
stables, as the speech in this case was, which on the assumption that it causes 
disaffection against the Government of Bombay, cannot affect either the secu- 
rity of State or the public order. He argued that there is nothing in any 
statute which prohibits a person to air his views before police constables and 
he illustrated this by pointing out that a person might address constables show- 
ing to them certain defects in the policy of Government towards the constabu- 
lary, by showing to them that that policy was not ameliorative, that their sala- 
ries and other conditions of service were not adequate and thereby create dis- 
affection in their minds towards Government. He might also exhort the con- 
stables to withhold their services from such a Government. Similarly out of 
the several hundreds of rules of discipline such a person might exhort the 
constables to commit a breach of any one of them, for instance, to commit 
breach of the rule that constables should appear in a parade in their regulation 
dress. Such exhortations which might create disaffection amongst the mem- 
bers of the police force would not, argued Mr. Singhvi, fall under the permissi- 
ble restrictions such as the ones which might be enacted in the interests of 
the security of the State or in the interests of public order. Relying on Romesh 
Thappar’s case, Mr. Singhvi argued that unless a law restricting this freedom 
is directed solely against activities which tend to undermine the security of 
the State, such a law cannot fall within the reservation under cl. (2) of art. 19 
and, therefore, would be unconstitutional and void. Secondly it would not be 
possible to uphold a law which purports to authorise the imposition of restric- 
tions on a fundamental right in a language wide enough to cover restrictions 
both within and without the limits of constitutionally permissible legislative 
action affecting such a right, even so far as it may be applied within the 
constitutional limits, as it is not severable. Therefore, so long as the possibility 
of its being applied for purposes not sanctioned by the Constitution cannot 
be ruled out, it must be held to be wholly unconstitutional and void. In other 
words, cl. (2) of art. 19 having allowed the imposition of restrictions on the 
freedom of speech and expression only in cases where danger to the State is 
involved,.an enactment, which is capable of being applied to cases where no 
such danger can arise, cannot be held to be constitutional and valid to any 
extent. ; ; 

Mr. Singhvi also relied on the observations of Mr. Justice Patanjali Sastri 
to be found at p. 602 of the report where he has observed : 

«., criticism of Government exciting disaffection or bad feelings towards it is not 
to be regarded as a justifying ground for restricting the freedom of expression and of 
the press, unless it is such as to undermine the security of or tend to overthrow the 
State.” > 
Therefore, whatever aims the framers of an -impugned statute may have, its 
application and scope cannot, in the absence of limiting words in the statute 
itself, be restricted to those ‘‘aggravated forms of prejudicial activity which 
are calculated to endanger the security of the State.’ We may observe that 
the decision in Thappar’s ase was given before art. 19(2) was amended. 

Mr. Singhvi has also relied on a recent decision of the Full Bench of the 
Allahabad High Court in Ram Nandan v. State®, which declared s. 124-A of 
the Penal Code ultra vires of art. 19(7) of the Constitution. The principal 
grounds relevant for our purposes on which s. 124-A has been declared ultra 
vires in this decision are (1) that any form of bad feeling to the Government 
being expressed would attract s. 124-A even without any publicity and even a 
conversation with a person not likely to disturb public order would also fall 
within the purview of that section; (2) that a tendency to disorder cannot 
be said to be inherent in disaffection; there may be’ disaffection, which has 
a tendency to disorder and there may, at the same timé, be disaffection within 
the meaning of s. 124-A which has not that tendency. Therefore, inasmuth as 
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s. 124-A of the Penal Code punishes both, the restriction in that section to 
the right of speech and expression cannot be said to be reasonable in the inte- 
rests of public order. Mr. Singhvi argued, -relying upon this decision, that 
howsoever much a person may cause disaffection by his speech or writing against 
Government and howsoever strong words he uses against a member or members 
of such Government, so long as that disaffection does not cause or tend to 
cause the undermining of the security of the State or public order, a restric- 
tion on the right of freedom of speech to prevent or prohibit such disaffection 
would not be reasonable within the meaning of art. 19(2). This decision is 
mainly on the vires of s. 124-A of the Penal Code, so that we are not really 
concerned in this application with the observations made there in connection 
with s. 124-A of the Penal Code. We are concerned in this application with 
a different statute enacted for an entirely different purpose and object; so 
that it would not be safe or proper to take observations made in connection 
with s. 124-A of the Penal Code and apply them indiscriminately to consider 
the constitutionality or otherwise of the impugned statute before us. Similar- 
ly, the observations relied on by Mr. Singhvi from the decision in Romesh 
Thappar’s case also, as we have already said, were made before the amendment 
of art. 19(2) and, therefore, they also would not assist much on the question 
before us except to the extent that they would be useful in considering the 
scope of the words ‘‘security of the State’. It is, therefore, best that we 
should turn to the impugned statute itself and see how far the observations 
relied on by Mr. Singhvi from these two authorities can assist us in determining 
the question whether the restriction in the impugned section can be said to be 
reasonable or not. 

While considering the question before us we must bear in mind the principle 
of interpretation succinctly set out in Debs Soren v. The State, where a 
Division Bench of the Patna High Court upheld s. 124-A of the Penal Code 
as valid. Mr. Justice Das dealing with s. 124-A and s. 153-A of the Penal 
Code observed that those two sections were not rendered void on the ground 
that they were inconsistent with the fundamental right of freedom of speech 
and expression guaranteed by the Constitution. He also observed that in 
construing the provisions of ss. 124-A and 153-A of the Penal Code, it should 
be the effort of the Court to give that interpretation to those provisions which 
would make them consistent with the Constitution of India, unless the language 
of the provisions precludes such an interpretation. It was held that ss. 124-A 
and 153-A of the Penal Code impose reasonable restrictions in the interests 
of public order, ‘giving that expression a fair and reasonably wide meaning. 
He also observed (p. 255) : 

“A change in the spirit of the time cannot justify a change in a principle of law by 
judicial decision, though changes in public opinion may lead to legislative interference 
and substantive alteration of the Jaw. But where two interpretations can be given to 
the words of an existing law, the Court should accept that interpretation which is in 
favour of constitutionality rather than an interpretation which will make the law un- 
constitutional.” 

Bearing in mind these principles of. interpretation, we now approach the pro- 
visions of the impugned statute. 

Section 3 of the Act reads: 

“Whoever intentionally causes or attempts to cause, or does any ‘act which he 
knows is likely to cause, disaffection towards the Government established by law in 
India amongst the members of a police-force, or induces or attempts to induce, or does 
any act which he knows is likely to. induce, any member of a police-force to withhold 
his services or to commit a breach of discipline shall be punished with imprisonment...” 
etc. 

There is an Explanation to this section which provides: 
“Expressions of disapprgbation of the measures of the Government with a view 
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to obtain their alteration by lawful means, or of disapprobation of the administrative 
or other action of the Government do not constitute an offence under this section unless 
they cause or are made for the purpose of causing or are likely to cause disaffection.” 
Section 4 then provides that nothing would be an offence under s. 3 which is 
done in good faith for the purpose of promoting the welfare or interests of 
any member of a police-force by inducing him to withhold his services in any 
manner authorised by law; or by or on behalf of any association formed for 
the purpose of furthering the interests of members of a police-force as such, 
where the association has been authorised or recognised by the Government 
and the act done is done under any rules or articles of the association which 
have been approved by the Government. 


The Explanation to s. 3 thus exempts from the purview of s. 3 all expressions 
of disapprobation of the measures of Government and its administrative actions 
made with a view to have them altered by lawful means unless they cause or 
are made for the purpose of causing or are likely to cause disaffection. Like- 
wise under s. 4, an act would not be an offence if it were done in good faith, 
for the purpose of promoting the welfare or interests of a member of a police- 
force even if it amounts to inducing him to withhold his services provided it 
is done in a manner authorised by law or if it is done by or on behalf of an 
association where such association is recognised by Government and the act 
is done under the rules of such association | approved by Government. Thus 
the freedom of the right of speech and expression is curtailed in a limited 
extent in so far as it is used to cause disaffection in reference not to all persons 
as in the case of s. 124-A of the Penal Code but to a limited and a special class 
of persons, namely, the members of police force. The right of speech to con- 
stables also is not curtailed in general but with reference to certain aspects 
only and for limited purposes, namely, against causing disaffection against 
Government. Even the extent of that restriction is limited by the Explanation 
to s. 8 and the provisions of s. 4 of the Act. It would not, therefore, be ob- 
jectionable for a person to communicate his views which disapprove the mea- 
sures of Government, both administrative and otherwise, with a view to have 
them changed by lawful means and which are not communicated for the pur- 
pose of causing disaffection. Similarly things done in good faith with the ob- 
ject and for the purpose of ameliorating the interests and the conditions of a 
member of the police-foree are not objectionable. Even inducing a constable 
to withhold his services in a manner authorised by law by an individual or by 
or on behalf of an association recognised by Government would not fall within 
the mischief of s. 3 of the Act. In the light of the circumscribed scope of s. 3 
of the impugned Act, it is not possible to sustain the argument that the restric- 
tion imposed in s. 3 of the Act is unlimited or that it would include in its pur- 
view even innocent expressions of disapprobation agdinst Government or 
its measures or the conditions of service of the constabulary. 


The words ‘‘security of the State’’ used in art. 19(2) are also to be construed 
in the light of art. 12 which defines ‘‘the State’’. Under that article ‘‘the State’’ 
includes the Government and Parliament of India, the Government and 
the Legislature of each of the States and all local or other authorities 
within the territory of India or under the control of the Government 
of India. It would be pertinent to observe at this stage that both in 
arts. 14 and 15 it is the State whichis directed not to deny to any person 
equality before the law or the equal protection of laws within the territory of 
India and not to discriminate against any citizen on grounds of religioh, race, 
caste, sex, place of birth or any of them. The State, that is spoken of in that 
part of thé Chapter which deals with fundamental rights, is the State which 
has been defined in art. 12 of the Constitution.’ So that when one talks about 
the ‘‘security of the State’’, those words do not and cannot mean merely danger . 
to the security of-the entire country, nor can it be-restricted to an upheaval 
or a rebellion endangering the security of the entire country. It is at the same 
time true, as was said in the Allahabad decision, that disapprobation or eri- 
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ticism against a member of a Government, however strong the language is used 
in such criticism, cannot amount to endangering the security of the State. Never- 
theless, the security of the State can be undermined by danger both from within 
and without the State. In that light, just as armed forces would be considered 
as a special class of persons engaged to avert danger to that security primarily 
from without, though sometimes from within also, the constabulary also con- 
sists of persons specially engaged to avert danger arising from within although 
they may be expected to avert such danger in limited fields and on limited 
occasions. ‘While considering the impugned statute it is also imperative to 
remember that art. 19(2) does not use the words ‘‘for the maintenance of the 
security of the State’’ but uses the words ‘‘in the interests’’ of the security 
of the State and public order. The impugned statute thus deals with a special 
class of persons, persons whose function mainly is to protect the security of 
the State and maintain public order. It would be axiomatic to say that a person 
serving in the constabulary, if he is disaffected or dissatisfied, cannot fully and 
whole heartedly serve the purposes for which he is engaged. Creating dis- 
affection amongst such constabulary or inducing a member or members of such 
force to withhold services or to commit breach of discipline while in that force, 
when so done, except for the purposes set out in Explanation to s. 3 and ins. 4 
would, in our judgment, amount to that class of aggravated form of pre- 
judicial activity which is referred to by Mr. Justice Patanjali Sastri in Romesh 
Thappar’s case. It is true that a person has a right to give expression and to 
propagate his views to achieve a change in a party government. But that right 
has a different aspect. when considered in the light of the special position and 
functions of the police-foree. A Government in the ultimate analysis is the final 
authority to issue orders and directions to such a force for the maintenance of and 
in the interests of publie order. A force, disaffected against.such Government, 
cannot obviously carry out such orders and directions and the failure to carry 
them out, if the police force were to be permitted to be disaffected, is bound 
to affect public order and their work in the interests of such public order. 


As we have said, art. 19(2) uses the words ‘‘in the interests’’ of publie order 
and not ‘‘maintenance of public order.’ The words ‘‘in the interests of pub- 
lic order’’ are wider in scope than the words ‘‘maintenance of publie order’’. 
The words ‘‘in the interests of public order’? must mean and include any 
measure or direction or order which assists in or is couducive to the main- 
tenance and preservation of publie order. It is true, as was said by Mr. Singhvi, 
that there must be some nexus between the restriction contained in an impugn- 
ed statute and public order. But then disaffection caused in a police-force, 
inducement given to a member or members thereof to withhold his or their 
services, or to comm breach of discipline must be held to have connection 
with public ‘order. .‘‘To withhold services’? would mean not merely to resign 
from the force but to deliberately refuse, to forbear or to refrain from perform- 
ing tasks and duties enjoined upon the members of the force by the rules 
governing them. ‘‘To withhold service’’, means something more aggravated 
than even committing breach of a disciplinary rule. It is thus impossible to 
say that public order can be maintained or that it would be consistent with 
the interests of public order if members of the police force were permitted to 
be disaffected or inducements to them to withhold their services or to commit 
breach of the rules of discipline were allowed. It was, however, urged by 
Mr. Sixtghvi that there are numerous rules of discipline, some of them vital 
and the others not so vital, and a breach of some of them, not vital, cannot 
be said to affect public order. In our view, that is not a correct approach. 
A rule of discipline taken by itself without its context and effect in the light 
of the Code of discipline as a whole might at first sight appear not to be 
vital, but removal of one of them would affect the entire structure of such 
a Code. It is obvious that the strength and the utility of a police force lie In 
its sense of discipline. If that sense is broken or disintegrated, the task for 
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which such a force is constituted is bound to be undermined and in that light 
publie order as such is liable to be adversely affected. 

In this connection observations made by their Lordships of the Supreme 
Court, though made in connection with s. 295-A of the Penal Code, in Ramji 
Lal Modi v. The State of U.P.* are of considerable importance. They show 
how the permissible limits of legislation imposing restrictions on the right of 
freedom of speech have been extended by the amendment of art. 19(2) and 
also how the observations made in Thappar’s case were based on art. 19(2) 
as it stood then. That was a petition challenging the constitutional validity, 
of s. 295-A of the Penal Code and for quashing the petitioner’s conviction 
thereunder on the charge of publishing an article in a monthly magazine of 
which he was the printer, publisher and editor. It was there urged that the 
impugned section infringed his fundamental right to freedom of speech and 
expression conferred by art. 19(/)(a) and was not a law imposing reasonable 
restrictions on the right in the interests of publie order under el. (2) of 
art. 19, which alone could afford a justification for it. It was there held that 
the expression ‘‘in the interests of’ occurring in the amended cl. (2) of art. 19 
had the effect of making the protection afforded by that clause very wide and 
a law not directly designed to maintain publice order would well be within 
its protection if such activities as it penalised had a tendency to cause public 
disorder. Their Lordships there observed while considering the ingredients of 
s. 295-A of the Penal Code that it would be absurd to suggest that insult to 
religion as an offence could have no bearing on publie order so as to attract 
el. (2) of art. 19 in view of the provisions of arts. 25 and 26 of the Constitution 
which, while guaranteeing freedom of religion, expressly made it subject to 
public order. It was also observed that having regard to the language and the 
ingredients of s. 295-A of the Penal Code it could not be rightly contended 
that the restrictions imposed by it could be used for purposes other than those 
falling within the limits of the Constitution. Thus a case of an insult to 
religion though apparently not connected with the concept of public order was 
held to have a bearing on publie order. Dealing with the contention that 
where the language employed in the statute is wide enough to cover restric- 
tions both within and without the limitation of constitutionally permissible 
legislative action affecting the right and the possibility of its being applied for 
purposes not sanctioned by the Constitution cannot be ruled out and, therefore, 
the law of the impugned statute must be held to be wholly void, his Lordship 
the Chief Justice observed (p. 865) : 

“After this Court decided the cases of Romesh Thappar...and Brij Bushan..., cl. (2) 
of Art. 19 of the Constitution was amended. Clause (2), as amended, protects a law 
in so far as such Jaw imposes reasonable restrictions on the exercise of the right con- 
ferred by sub-clause (a) of cl. (1) of Art. 19 ‘in the interests of the security of the 
State,...public order, ...or incitement to an offence’.” . 
Citing the decision in Debi Soren v. The State of Bihar, his Lordship then 
observed that the expression ‘‘in the interests of’? makes the ambit of the 
protection very wide. A law may not have been designed to directly maintain 
public order and yet it may have been enacted in the interests of public order. 
It was also observed that the calculated tendency of the aggravated form of 
insult to religion was clearly to disrupt public order and the section, which 
penalises such activities, was, therefore, well within the protection of cl. (2) 
of art. 19 as being a law imposing reasonable restrictions on the exercise of: 
the right to freedom of speech and expression guaranteed by art. 19€/) (a). 

Similarly in Virendra v. The State of Punjab? it was held that the expression 
‘tin the interests of’? in arts. 19(2) and 19(6) of the Constitution makes the 
protection they afford very wide and although free propagation and inter- 
change of views are ordinarily in social interest, circumstances may arise when 
social interest in public order is greater and the imposition of reasonable res- 
trictions on the freedom of speech and expression becomes imperative. It was 
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there held that regard being had to the surrounding circumstances in which 
the impugned Act was passed, its object, the extent and urgency of the evil 
it sought to remedy, and the enormous power wielded by the Press, with 
modern facilities of quick circulation, and the consequence that any abuse of 
it might lead to, the restrictions imposed by the impugned Act, viz. the 
Punjab Special Powers (Press) Act, 1956, should be held to be reasonable res- 
triction under the Article. Dealing with the principle laid down in Thappar’s 
ease and relied on by Mr. Singhvi, the Supreme Court again reiterated that it 
should be remembered that art. 19(2), as it was worded at the time of the 
decision in Romesh Thappar’s case, gave protection to a law relating to any 
matter which undermined the security of or tended to overthrow the State. 
Referring to the principle laid down in Romesh Thappar’s case, viz. that what- 
ever end the impugned Act might have been intended to subserve and what- 
ever aim its framers might have had in view, its application and scope could 
not, in the absence of limiting words in the statute itself, be restricted to the 
aggravated form of activities which were calculated to endanger the security 
of the State; nor was there any guarantee that those officers who exercised the 
power under the Act would, in using them, discriminate between those who 
acted prejudicially to the security of the State and those who did not, their 
Lordships stated that this consideration could not apply to the case under 
their consideration. That was on the ground that art. 19(2) has since been 
amended so as to extend its protection to a law imposing reasonable restrictions 
in the interests of public order. Thus, the observations made in Virendra v. 
The State of Punjab to a considerable extent seem to review the principles 
laid down in Romesh Thapper’s case in the light -of the amendment of 
art. 19(2). What their Lordships emphasised in this ease was the factor that 
while considering the question as to the reasonableness of the restrictions im- 
posed in an impugned Act, it would be the duty of the Court to consider 
whether the social interest in the public order is greater and whether an impo- 
sition of restriction on the freedom of speech and expression becomes in the 
light of such social interest imperative or not. 


The test as to what is reasonableness is to be found in the State of Madras v. 
V. G. Row® expressed in the following words (p. 607): 

“...It is important in this context to bear in mind that the test of reasonableness, 
wherever prescribed, should be applied to each individual statute impugned, and no 
abstract standard, or general pattern, of reasonableness can be laid down as applicable 
to all cases. The nature of the right alleged to have been infringed, the underlying pur- 
pose of the restrictions imposed, the extent and urgency of the evil sought to be remedied 
thereby, the disproportion of the imposition, the prevailing conditions at the time, should 
all enter into the judicia? verdict.” : 

In the light of these principles and considering the fact that what is objection- 
able under the impugned section is the causing of disaffection against Govern- 
ment amongst a limited and a special class of persons or, inducing or luring them 
to withhold their services or to commit breach of the rules of discipline, we are 
of the view that the impugned section in the statute before us has a bearing on 
publie order and has been enacted in the interests of public order. 


There is one more aspect which must be considered while determining the 
reasonableness of the restriction. Article 19(2), as we have already stated, 
provides that a restriction to the right of a freedom of speech is protected if 
it is enaeted to prevent incitement to commit an offence. The Bombay Police 
Act of 1951 defines in s. 2(1/) a ‘‘Police Officer” as meaning ‘‘any member of 
- the Police Force appointed or deemed to be appointed” under that Act and 
includes a special or an additional Police officer appointed under s. 21 or 22 of 
the Act. Section 29 then provides that no such Police officer of the grade of 
an Inspector or of the subordinate ranks shall resign his office or withdraw him. 
self from the duties thereof, except with the written permission of the Com- 
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missioner or the Deputy Inspector General, Criminal Investigation Department, 
or other officers therein mentioned. Section 145(2) then provides that any 
Police officer who resigns his office or withdraws himself from duties thereof 
in contravention of s. 29 or is guilty of any wilful breach or neglect of any 
provision of law or of any rule or order which as such Police officer, it is his 
duty to observe or obey, or is guilty of any violation of duty for which no 
punishment is expressly provided by any other law in force, shall on conviction 
be punished with imprisonment etc. The learned Government Pleader relying 
upon these sections contended that inducing a member of thé Police force to 
withhold his services or to commit breach of the rules of discipline would amount 
to a penal offence within the meaning of s. 29 read with s. 145(2) of the Bombay 
Police Act and that, therefore, incitement to commit such an offence must be 
held to be protected by cl. (2) of art. 19. Mr. Singhvi, however, contended 
that s. 29 does not cover officers of grades higher than that of an Inspector and 
that, therefore, asking officers of such higher grade to withhold their services 
would not amount to incitement to commit an offence aud that to that extent 
the purview of s. 3 of the impugned Act should be held io be wider than neces- 
sary. Section 145(2), however, does not confer any exemption upon a Police 
officer of a grade higher than that of an Inspector. As the language of that sub- 
section stands, it would seem that it includes within its scope all grades of 
Police officers. Section 145(2) expressly makes it an offence for any Police 
officer to withdraw himself from duties in contravention of the provisions of 
s. 29 or if he is found to be guilty of any wilful breach or neglect of any, 
provision of law or of any rule or order, which as such Police officer it is his 
duty to observe and obey. If a Police officer, including a constable, were there- 
fore to withhold his services or were to commit breach of the rules of discipline 
or any duty enjoined upon him, it would be an offence punishable under 
s. 145(2) if no punishment has been expressly provided in any other statute 
or rule. In that view inducing a Police officer of whatever grade, including a 
constable, to withhold his services or to commit breach of the rules of discipline 
would be incitement to commit an offence, and, therefore, the restrictions im- 
posed against the right of freedom of speech from inciting an offence spoken of 
in s. 145 would be well protected by cl. (2) of art. 19 of the Constitution. 
For the reasons aforesaid, we are of the view that the impugned s. 3 of Act 
XXII of 1922 is intra vires and falls within the protection of cl. (2) of art. 19 
of the Constitution. The case against the petitioner is sent back to the learned 
Magistrate to dispose it of according to law and in the light of the observations 
made by us in this judgment. The petition fails. 
Application dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotwal and Mr. Justice Raju. 


FULCHAND HIRCHAND v. N. B. CHANDUREAR.* X; 

Civil Procedure Code (Act V of 1908), O. XXI, r. 11—Execution application stating num- 

ber of suit but date of decree incorrectly stated—Whether such application in 

accordance with law—Mistake in date of decree whether a material irregularity in 
execution application. a 

In an application for execution of a decree the number of the suit in which the 

decree was passed and all other details were correctly stated but the date of the 


* Decided. December 2, 1959. Letters Patent sion of G. P. Tiwari, Firat Additional) Judge to 
Appeal No. 156 of 1065, against the order I Civil Judge, Class I, Nagpur, in Execution 
by B. K. Choudhuri J., in Miscellaneous Case No. 48-A of 1945. 
irat Appeal No. 53 of 1954, against the deci- - g 
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decree was incorrectly stated. On the question whether the application was in 
accordance with law:— 

Held, that the error in stating the date of the decree in the execution appli- 
tion was not a material defect so as to make it difficult for the Court to take out 
execution in accordance with lew, and 

that, therefore, notwithstanding the error in the date of the decree the execution 

` application was in accordance with law. 

Govind Krishna v. Malhar; Satyanarayana v. Kajireddi? and Gopal Chunder 
Manna v. Gosain Das Kalay, referred to. 


Tre facts appear in the judgment. 


R. N. Shrivastava and W. B. Pendharkar, for the appellant. 
J. N. Chandurkar, for the respondents. 


Rasu J. This is a Letters Patent Appeal arising out of execution proceedings, 
against the judgment of the learned single Judge of the Nagpur High Court, 
Mr. Justice B. K. Choudhuri, in Miscellaneous First Appeal No. 53 of 1954. 
That appeal was filed by one Fulchand who was the.second mortgagee of the 
property viz. a house in Dhantoli at Nagpur. Against him an execution appli- 
cation had been filed by the first mortgagee Mr. Chandurkar, Advocate, Nagpur, 
who had obtained a preliminary decree for sale of the house on February 13, 
1946, and a final decree on January 31, 1949. He had filed three execution 
applications, one on February 17, 1949, the second on December 9, 1950, and 
the third on July 12, 1952, and the question for decision before the learned 
single Judge of the High Court was whether the third application dated July 
12, 1952, was in time. It was contended before him that that application was 
in time in view of the fact that an earlier application had been made on Decem- 
ber 9, 1950, which was according to law. This contention was opposed by the 
present appellant who contended that the previous application was not in ac- 
cordance with law because in the execution application although all other de- 
tails had been given the date of the decree had been incorrectly stated. It was 
only on this ground that it was contended that the third application for execu- 
tion dated July 12, 1952, was not within time. 

The learned single Judge held that the execution application filed on Decem- 
ber 9, 1950, was according to law, that as it was dismissed as infructuous on 
August 31, 1951, the third execution application filed on July 12, 1952, was 
within time. The learned single Judge, therefore, dismissed the Miscellaneous 
First Appeal and it is against that judgment that the second mortgagee Ful- 
chand has now come up in Letters Patent Appeal. 

The only point urged for the appellant is that admittedly the date of the 
decree was incorrectly stated in the, execution application dated December 9, 
1950, and that, therefore, the execution application is not in accordance, with 
law and does not save limitation. We reject this contention and agree, with 
respect, with the view taken by the learned single Judge for the following rea- 
sons. As observed in Govind Krishna v. Malhari, the question whether any 
application in execution is in accordance with law or not must depend on the 
facts and circumstances of that application. No doubt, every application for 
execution must satisfy the requirements of O. XXI, r. 11, Civil Procedure Code, 
in addition to the other requirements of law, if any. Order XXI, r. 11, pro- 
vides that written applications for execution should contain in a tabular form 
certain particulars, namely, the number of the suit, the names of the parties, 
the date of the decree etc. It does not necessarily follow that all these parti- 
culars are material particulars and that the omission or inaccuracy in stating 
any of them would have the result of vitiating the execution application. The 
object of an execution application is to enable the Court to take the necessary 


1 (1953) 56 Bom. L.R. 486. 3 (1898) I.L.R. 25 Cal 594, F.B. 
2 [1946] Mad. 542. 1 (1963) 56 Bom, L.R. 485. 
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steps and all the particulars must be stated in the application which are neces- 
sary to enable the Court to take the necessary steps. If the number of the 
suit in which the decree has been passed is not stated, the Court would not be 
able to ascertain to what matter the execution application related, and there- 
fore the number of the suit is one of the essential particulars in an execution 
application as decided in Satyanarayana v. Kajiredds.2 An omission to give 
the number of the suit or even a mistake in the number of the suit as stated in 
the execution application would, therefore, make the application an application 
not in accordance with law. But if a mistake is made in the date of the decree 
it cannot be said that it is a material irregularity or defect in the execution 
application. Once the number of the suit is given, the Court can always refer 
to the decree in that suit, and if a mistake is made in the date of the decree, 
that is an unessential defect, as decided in Gopal Chunder ‘Manne v. Gosain 
Das Kalay There it was observed that only material defects in an execution 
application would vitiate an application. It was held that a trivial defect of 
form in an execution application would not fail to save limitation. It was 
also held that if the execution application did not contain the correct date 
of the decree, it would still be an application in accordance with law. 

In the instant case, in the execution application dated December 9, 1950, 
the number of the suit had been correctly stated and the date of the decree 
was stated as January 13, 1946. The preliminary decree was passed in 1946 
but the final decree was passed on January 3, 1949. It is contended that in 
the execution application the date of the final decree should have been stated 
and that, therefore, a material defect was left in the execution application. 
As the number of the suit was correctly stated, it was easy for the Court to 
take out the decree which was sought to be executed. On December 13, 1950, 
the Judge passed an order on the order sheet that the execution application 
was checked and found correct and that it was registered. We, therefore, hold 
that an error in stating the date of the decree in the execution application is 
not a material defect so as to make it difficult for the Court to take out execu- 
tion in accordance with law. With respect, we therefore agree with the con- 
clusion of the learned single Judge that notwithstanding the error in the date 
of the decree the execution application dated December 9, 1950, was in 
accordance with law and that, therefore, the execution application dated July 12, 
1952, was in time. This is the only point urged in this appeal and as there is 
no merit in this contention, the appeal is dismissed with costs. 

[The rest of the judgment is not material to this report. ] 

: Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Datar and Mr. Justice Badkas. 


MAHOMED IDRIS RAHIMATKHAN v. STATE.* 

Code of Criminal Procedure (Bombay Amendment) Act (Bom. LIV of 1959), Secs. 2, 3— 
Criminal Procedure Code (Act V of 1898), Sec. 411—Proceedings pending before 
Presidency Magistrate before commencement of Bom. Act LIV of 19593—Whether 
such proceedings for purposes of appeal therefrom governed by s. 411 of Code as 
amended by Bom. Act LIV of 1959. z 


Proceedings pending before a Presidency Magistrate immediately before the com- 
mencement ‘of the Code of Criminal Procedure (Bombay Amendment) Act, 1959, are 
governed for the purpose of an appeal to be preferred therefrom by s. 411 of the 


2 [1946] Mad. 542. vision Application No. 1997 of 1959), against 
3 (1898) I.L.R. 26 Cal. 604, F.B. the order of conviction and sentence passed 
*Decided, December 8/21, 1959. Criminal by K. S. Dhurandhar, Presidency Magistrate, 
Appeal No. 1737 of 1959 (with Criminal Re- Tth Court, Dadar, in Case No. 201/P of 1959. 
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Code of Criminal Procedure, 1898, as it stood before its amendment by the aforesaid 
Act of 1959. , 

Bombay State v. Raja Kulkarni! and Garikapatti Veeraya v. N. Subbiah Chou- 
dhury,’ referred to. 


Tus facts appear in the judgment. 


8S. B. Bhasme, appointed amicus curiae for the accused. 
V. H. Gumasie, Assistant Government Pleader, for the State. 


DATAR J. On October 16, 1959, the Presidency Magistrate, 7th Court, Dadar, 
Bombay, convicted one Mahomed Idris Rahimatkhan of the offence punishable 
under s. 337 of the Indian Penal Code and sentenced him to suffer rigorous 
imprisonment of two months. 

Mahomed Idris Rahimatkhan has now filed the present appeal against the 
said order of conviction and sentence. The question is, whether the appeal is 
competent, in view of the Code of Criminal Procedure (Bombay Amendment) 
Act, 1959 (Bombay Act LIV of 1959)? 

It is not disputed that the proceedings in which the order of conviction and 
sentence was passed were pending before the Presidency Magistrate since 
before the commencement of the Code of Criminal Procedure (Bombay Amend- 
ment) Act, 1959. The Act came into force on October 8, 1959, and-the pro- 
ceedings were then pending before the Presidency Magistrate. 

Before the Act was passed there was no appeal provided for against the order 
of conviction and sentence as passed in the present case. Section 411 of the 
Code of Criminal Procedure, before its amendment by the aforesaid Bombay 
Amendment Act of 1959, provided that 

“Any person convicted on a trial held by a Presidency Magistrate may appeal to 
the High Court, if the Magistrate has sentenced him to imprisonment for a term exceed- 
ing six months or to a fine exceeding two hundred rupees.” 

In the present case, the sentence of imprisonment being for a term of only two 
months no appeal could have been preferred under the unamended s. 411 of 
the Code of Criminal Procedure. 

The Code of Criminal Procedure (Bombay Amendment) Act, 1959, has now 
deleted the words ‘‘for a term exceeding six months” in s. 411. Mr. Bhasme 
argues that on the date on which the order of conviction and sentence was 
passed in the present case, s. 411 had stood amended and the original words 
‘‘for a term exceeding six months” of that section had been deleted and that, 
therefore, the person convicted could avail himself of the amended section 
even though the sentence of imprisonment did not exceed six months. 
Mr. Bhasme relied upon Bombay State v. Raja Kulkarni.’ In that case a dispute 
between textile workers and the Mill Owners’ Association was referred to the 
- {Industrial Court on December 23, 1949, under s. 73A of the Bombay Industrial 
Relations Act. On May 20, 1950, the Industrial Disputes (Appellate Tribu- 
nal) Act, 1950, came into force which for the first time gave a right of appeal 
against an award made by the Industrial Court. The Industrial Court made 
an award on July 7, 1950. On August 9, 1950, the Millowners’ Association 
preferred an appeal against the award of the Industrial Court. It was held 
by a Bench of this Court that an appeal to the Appellate Tribunal from the 
decision of the Industrial Court was competent as s. 7 of the Industrial Dis- 
putes (Appellate Tribunal) Act did not interfere with any vested right. It 
was observed in that case that where from a decree or an order which was not 
appealable a right of appeal was given for the first time, an appeal could be 
filed even with regard to decisions and orders made in actions which were 
pending at the date when the right was given, and that was because no party 
had got a vested right to compel the other party to teke as final a decision in 
a pending action of a Court from whose decision subsequently an appeal was 


1 (1061) 53 Bom. L.R. 333 1 (1951) 53 Bom. L.R. 338, 
2 [1957] 8.C.R. 488. 
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provided to a higher Court. The Act which provided such appeal merely 
affected procedure. 

The learned Assistant Government Pleader, on the other hand, relied upon 
the observations in Garikapatt: Veeraya v. N. Subbiah Choudhury,? and con- 
tended that a right of appeal was not a mere matter of procedure but was a 
substantive right, and if such a right did not exist at the time of the commence- 
ment of the proceedings, the party aggrieved could not avail himself of the 
law that prevailed at the date of the decision in those proceedings or at the 
date of the filing of the appeal. : 

Ft seems to us that the question whether the right of appeal exists in the 
present case will have to be determined by reference to the provisions of the 
Code of Criminal Procedure (Bombay Amendment) Act, 1959, which are 
clear and explicit. By s. 2 of that Act, amendments have been made in sub- 
s. (J) of s. 260, s. 362 and s. 411 of the Code of Criminal Procedure, 1898. 
Section 3 of the Act is important and saves pending proceedings from being 
affected by the provisions of the Act. It provides: 

“The amendment of the Criminal Procedure Code by the provisions of this Act shall 
not affect the continuation or disposal of any proceedings pending before a Presidency 
Magistrate immediately before the commencement of this Act, and accordingly, such 
proceedings shall be continued and disposed of in every respect as if this Act had not 
been passed.” 

The amendment introduced by the Act includes also the amendment of s. 411 
of the Code of Criminal Procedure, and when s. 3 of the Act says that the 
amendment of the Criminal Procedure Code by the provisions of the Act shall 
not affect the pending proceedings, it must necessarily mean that the amend- 
ment introduced in s. 411 shall also not affect the pending proceedings. If’so, 
ihe pending proceedings are governed, for the purpose of appeal, by the old 
s. 411 of the Code. That the pending proceedings are for the purpose of appeal 
governed by the old, unamended s. 411, is also clear from the latter part of 
s. 3 of the Act where it is stated that 

“such proceedings shall be continued and disposed of in every respect as if this 
Act had not been passed.” 

The words ‘‘in every respect’’ seem to us to contemplate appeal proceedings 
arising out of pending proceedings and we have already seen that the Act, by 
s. 2(c), has amended s. 411 of the Code. We, therefore, hold that the pro- 
_ ceedings pending before a Presidency Magistrate immediately before the com- 

mencement of the Code of Criminal Procedure (Bombay Amendment) Act, 
1959, are governed for the purpose of an appeal to be preferred therefrom by 
s. 411 of the Code of Criminal Procedure as it stood before its amendment by 
the aforesaid Act of 1959. ° 

2 [1057] S.C.R. 488. 
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- Before Mr. Justice Shelat and Mr. Justice V. S. Desai. 


BUVASAHEB TATYASAHEB MATHAKARI v. YESU KRISHNA KADAM.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 34, 2(6), 88B 
` —Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 2(18) & (8)—Manager on 
Shebait of .Devasthan property whether entitled to maintain application for possession 

on ground of personal cultivation. 


A manager or a Shebait of Devasthan property is not entitled to maintain an appli- 
cation under s. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, to re- 
cover possession of the Devasthan land cultivated by a tenant on the ground of 
personal cultivation. . 


THE facts appear in the judgment. 


R. A. Jahagirdar, with R: R. Jahagirdar, for the petitioner. 
-M. B. Kadam, for opponent No. 1. 


Suetat J. This Special Civil Application raises a point of interest on the 
construction of s. 34 of the Bombay Tenancy and Agricultural Lands Act, 
1948. 

The land in dispute is survey No. 48 situated in the village Kameri in Walwa 
taluka and: which was at all material times leased out to opponent No. 1 and 
was cultivated by him as a tenant. The petitioner contended that the land 
was his private personal property held in personal Inam. On March 26, 1953, 
he, therefore, served opponent No. 1 with a notice terminating his tenancy. On 
June 4, 1954, he filed the present application under s. 34 read with s. 29 of 
the Bombay Tenancy and Agricutural Lands Act, 1948, as it stood then, on 
the ground that the land was bona fide required by him for personal cultiva- 
tion. Opponent No. 1, while admitting that he had taken the lease from the 
petitioner, contended that the land was Devasthan Inam land held by a shrine 
known as Shri Shambhu Appa Dev. The Mamlatdar, however, allowed the 
application and directed opponent No. 1 to hand over the possession of the 
land to the petitioner. Opponent No. 1 thereupon went in appeal before the 
Prant Officer, who set aside the order passed by the Mamlatdar and dismissed 
the petitioner’s application on the ‘ground that he was merely a Vahiwatdar 
or.a manager of the land in suit, that the legal ownership of the land vested 
in the Shrine of Shri Shambhu Appa Dev and, therefore, the petitioner was not 
entitled to recover possession under s. 34 of the Act and dismissed the appli- 
cation of the petitiener. The petitioner thereafter went in revision before the 
Bombay Revenue Tribunal who upheld the decision of the Prant Officer and 
dismissed the petitioner’s revision application. It is against this order of the 
Revenue Tribunal that the petitioner has presented this Special Civil Appli- 
cation.- ' . 

Mr. Jahagirdar, who appears for the petitioner, stated to us that in an en- 
quiry held under s. 19 of the Bombay Publie Trusts Act, 1950, the Assistant 


. Charity Commissioner has held that the shrine is a public trust and that the 


land in dispute is the property of the shrine. This decision has also been con- 
firmed in appeal under s. 70 of the Act by the Charity Commissioner and the 
decision of the Charity Commissioner has again been confirmed by the District 
Court in an application under s. 72 of the Act. An appeal against that deci- 
sion has been filed in this Court and that appeal is still pending. Mr. Jahagir- 
dar, however, stated that although that appeal is pending, he is prepared to 
argue this application on the basis that the land in dispute is the Devasthan 
property belonging to the Shrine and that the present petitioner is the Vahi- 
watdar or the Manager of that property. The contention of Mr. Jahagirdar 


*Decided, November 6, 1959. Special Civil Application No. 563 of 1959. 
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is that even on the basis of the land in suit being Devasthan property and the 
. petitioner being only the Vahiwatdar or the Manager thereof, the petitioner 
would still be entitled to maintain his application under s. 34 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, and that if the petitioner were to 
establish that he requires the land bona fide and for personal cultivation, he 
would be entitled to recover the possession of the land in question from oppo- 
nent No. 1. 

The question that arises for our determination is whether by reason of the. 
language used in s. 34 and the definition of the words ‘‘personal cultivation”? 
in s. 2(6) of the Act, a Manager or a Shebait of Devasthan property is entitled 
to maintain an application for recovering possession of the land cultivated by 
a tenant on the ground of personal cultivation. Now, there can be no dispute 
that a Shebait is, by virtue of his office, merely an administrator of the pro- 
perty attached to the temple of which he is the Shebait. Where property is 
devoted to religious purposes, the possession and management of the property 
belong, in the case of a Devasthan or a temple to its manager. The property, 
however, belongs to the idol, though in an ideal sense, but the possession and 
management of it must, in the nature of things, be entrusted to some persori 
such as a Shebait or a Manager. The idol, however, is a juridical person with 
the power of suing and being sued. The Hindu law, like the Roman Law, re- 
cognises not only corporate bodies with rights of property vested in the cor- 
poration apart from its individual members, but also juridical persons such as 
an idol. There can, therefore, be no doubt that the legal ownership of the 
property such as the property in question vests in the idol and the Manager 
or the Vahnvatdar of that property is no more than an administrator of that 
property managing that property for and on behalf of the idol. i 

Mr. Jahagirdar urged that in the case of Devasthan property, the Manager 
of such a property is in the same position as a trustee under the Bombay Publie 
Trusts Act, 1950. Under s. 2(18) of that Act, a trustee has been defined as 
meaning a person in whom either alone or in association with other persons, the 
trust property is vested and includes a manager. Mr. Jahagirdar has, therefore, 
urged that under this definition, the legal ownership of the property would 
vest in the petitioner, who is a trustee within the meaning of s. 2(18) of the 
Bombay Public Trusts Act, 1950. But what Mr. Jahagirdar forgets is that 
though the word ‘‘trustee’’ has been defined so as to include a manager, the 
Bombay Public Trusts Act, 1950, gives a separate definition of the word ‘‘man- 
ager’’. Therefore, although a trustee would include a manager, the term man- 
ager does not include a trustee. As defined in s. 2(8) of the Act, a manager 
means a person other than a trustee, who for the time being either alone or in 
association with some other person or persons, administers the trust property 
of any public trust. The property of which a person is a manager does not vest 
in a manager as it would, if he were a trustee thereof. The position of the 
present petitioner is clearly that of a manager as conceded by Mr. Jahagirdar 
for the purposes of this Application and not that of a trustee as defined in 
s. 2(18) of the Bombay Public Trusts Act, 1950. The suit property being the 
property belonging to the deity, the*legal ownership clearly vests in the deity 
to whom the property belongs and not to the petitioner as the manager of 
that property. The property, therefore, cannot be said to have vested in him 
in the sense in which the definition of the word ‘‘trustee’’ in s. 2(J8) con- 
templates. f 

The next question, therefore, would be, whether the petitioner as stfch a 
manager is entitled to maintain an application under s. 34 of the Bombay 
Tenancy and Agricultural Lands Act. Section 34 provides that notwithstand- 
ing anything contained in s. 14, a landlord may terminate the tenancy of a 
protected tenant by giving him one year’s notice in writing, stating therein 
the reasons for such termination, if the landlord bona fide requires the land 
for any of the following purposes namely, for cultivating personally, ete. The 
question then would be two-fold: whether the petitioner can be said to be a 


1959.} BUVASAHEB TATYASAHEB V. YESU KRISHNA (A.C.J.}-—-Shelat J. 221 


landlord within the meaning of s. 34 and whether he can be said to be bona fide 
requiring the land in question for personal cultivation. Now, there is no defi- 
nition of the word ‘‘landlord’’ in the Act, but the Act has defined the word 
‘‘tenant’’ in s. 2. Under that: definition a tenant means an agriculturist, 
who holds land on lease and includes a person who jis deemed to be 
a tenant under the provisions of the Act. That sub-section also pro- 
vides that the word ‘‘landlord’’ shall be construed accordingly. Thus, 
there is no separate definition of the word ‘‘landlord’’ in the Act. Mr. Jaha- 
girdar urged that though the petitioner is only a Vahiwatdar or a Manager 
of the land in suit and the legal ownership of the land is vested in the idol, 
the idol cannot act except through the Vahiwatdar or the Manager and that, 
therefore, the petitioner, though a mere Vahiwaidar, should be regarded as the 
landlord of opponent No. 1 in respect of the land in suit. Mr. Jahagirdar also 
relied upon a statemént made by opponent No. 1 before the Mamlatdar to the 
effect that he had taken the lease of the land in suit from-the petitioner. On 
both these grounds, Mr. Jahagirdar argued that the petitioner is and must be 
deemed to be a landlord of the land in suit. Once, however, the position is 
admitted that the legal ownership of the land vests in the idol and, therefore, 
the land in question belongs to that idol, the contention that the petitioner is 
the landlord cannot be sustained. His position in law being that of a mere 
Vahwatdar or a manager, all rights as to possession and management of the 
property, no doubt, lie in such a manager; nonetheless he cannot be deemed to 
be the landlord of the property. As regards the admission made by opponent 
No. 1 that he had obtained the lease from the petitioner, that admission must 
be restricted to the fact in respect of which it is an admission, namely, that 
he had obtained the lease in respect of the land in suit from the petitioner, as 
the manager or Vahiwatdar of the idol. That being so, that admission cannot 
be treated as one rendering the petitioner as the landlord of opponent No. 1 
or.as an estoppel against opponent No. 1 precluding him from denying that 
the petitioner is the landlord of the land in suit. 

The next difficulty that comes in the way of Mr. Jahagirdar is the definition 
of the words ‘‘to cultivate personally’’ given in s. 2(6) of the Act. The ques- 
tion would be whether as a manager of the property in suit, the petitioner 
ean be said to be a person entitled to the possession of the land in suit on the 
ground of bona fide requirement for personal cultivation. Section 2(6) pro- 
vides that ‘‘to cultivate personally’? means to cultivate land on one’s own 
account by one’s own labour, or by the labour of any member of one’s family, 
or under the personal supervision of oneself or any member of one’s family 
by hired labour or by servants on wages payable in cash or kind, ete. It is 
impossible to say thgt a manager can maintain an application on the ground 
of personal cultivation when the legal ownership of the land does not vest in 
him but vests in another juridical person, namely, an idol or a shrine. As the 
definition stands, it is only the person in whom the legal ownership of the land 
vests, who can be regarded as a landlord and who alone can maintain an appli- 
cation under s. 34 on the ground that he -requires the land bona fide for per- 
sonal cultivation. As s. 2(6) stands, it is impossible to say that a person other 
than the person in whom the legal ownership of the property in question vests 
can maintain that he requires the land on behalf of such a person for personal 
cultivation. i 

Mr. Jahagirdar, .however, drew our attention to s. 88B of the Bombay 
Tenan¢y and Agricultural Lands Act, 1948, as amended in 1956. That section 
lays down an exemption from certain provisions for lands belonging to certain 
public bodies and trusts, and provides that: 

“Nothing in the foregoing provisions except sections 3, 4B, 8, 9, 9A, 9B, 10, 10A, 11, 13 
and 27 and the provisions of Chapters VI and VII in so far as the provisions of the 
said Chapters are applicable to any of the matters referred to in the sections mentioned 
above, shall apply—...to lands, which are, inter alia, the property of a trust for an edu- 
cational purpose, or an institution for public religious worship;” 
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Relying upon s. 88B of the amended Act, Mr. Jahagirdar argued that since 
the Legislature has made clear by s. 88B ‘that the provisions of the Bombay 
Tenancy and Agricultural Lands Act as amended in 1956 were not to apply 
to lands belonging to institutions for public religious worship, impliedly it meant 
that s. 34 of the Act as it stood prior to this amendment did apply to thè land 
in suit. Nobody disputes the fact that there is nothing in s. 34 of the Act, which 
shows that the provisions of that section did not apply to the land in suit. 
But the question is that although s. 34 would apply to such lands, whether the 
petitioner in his capacity as the manager of the suit land can maintain an 
application for recovering possession of the land in suit on the ground that he 
requires it for his personal’ cultivation. As we have already stated, the defi- 
nition contained in s. 2(6) of the words ‘‘to cultivate personally” clearly 
debars the petitioner from maintaining such an application. 

The result, therefore, is that the application fails and is dismissed. In view 
of the fact that the property belongs to the Devasthan, we do not make any 
order as to costs. 

Application dismissed. 


Before Mr. Justice Datar and Mr. Justice Patwardhan. 
VIJAYKUMAR MOTRE HIRAKHANWALA 


RAMPRASAD DAGDURAM.* 


Indian Limitation Act (IX of 1908), Arts. 132, 147—-Suit for foreclosure whether governed 
by art. 132. 


A suit for foreclosure is governed by art. 132 of the Indian Limitation Act, 1908. 
Such a suit is in substance a suit for the recovery of money for enforcing payment 
of money charged upon immovable property. 

Vasudeva Mudaliar v. Srinivasa Pillai,’ Juneswar Dass v. Mahabeer Singh,’ Pee 
man v. Wyche, Nilcomal Pramanick v. Kamini Koomar Basu,’ Balaram v. Mangta 
Dass’ Girwar Singh v. Thakur Narain Singh‘ Ram Chunder Ghosaul v. Juggut- 
monmohiney Dabee’ and Sheoram Singh v. Babu Singh,’ referred to. 


On December 13, 1934, one Ramprasad (defendant) executed a mortgage for 
Rs. 25,550 in favour of one Tarabai who was the widow of Motilal Hirakhan- 
wala and the proprietrix of the firm of Messrs. Narayandas Chunilal Hira- 
khan, Jalna, in regard to his property known as Saraswati Ginning Factory. 
On July 16, 1948, Tarabai adopted Vijaykumar (plaintiff) as a son to her 
deceased husband. She died on April 23, 1952, leaving behind her adopted 
son Vijaykumar and three daughters (1) Mababalkumari, (2) Rajkumari and 
(3) Premkumari. 

On February 10, 1954, the plaintiff instituted a suit for foreclosure against 
the mortgagor, as ‘the sole heir of Tarabai and the proprietor of the firm of 
Messrs. Narayandas Chunilal Hirakhan, Jalna. In the plaint it was mentioned 
that the mortgage money due to the plaintiff came to Rs. 53,089-1-6 on January 31, 
1954, and that the cause of action for the suit arose on December 13, 1948, 
when the period stipulated for in the mortgage expired and the money became 
due. Plaintiff prayed for a preliminary decree directing the defendant to pay 
into Court the entire mortgage money. on or before a date to be fixed by the 
Court with future interest till date of‘realisation and costs and that if the 
payment as directed be not made the defendant be ejected and that thé plain- 
tiff’s legal possession be confirmed and that he be held entitled to apply for a 

* Decided, November 17, 1959. First Appeal . 27 (1875)"L.R. 3 I.A. 1, 


No. 484 of 1957 (with Civil Appeal No. 3451 of 3¥ (1839) 9 Simons 570. 
1958), from the decision of R. Y. Deshpande, (1891) I.L.R. 20 Cal. 269. 


N 


District Judge, Aurangabad, in Case No. 19/1 5 (1907) I.L.R. 34 Cal. 941. 
of 1953-54. . 6 (1887) LL.R. 14 Cal. 730. 
1 (1907) L.R. 34 I.A. 186, s.o. 9 Bom. 7 (1878) I.L.R. 4 Cal. 283. 

L.R. 1104. 8 (1025) LL.R. 48 All. 302. 
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final decree debarring the defendant from all rights to redeem the mortgaged 
property. 

The defendant resisted the suit. He denied the factum and validity of plain- 
tiff’s adoption. He contended that plaintiff was not at all the heir of deceased 
Tarabai but that her three daughters were the preferential heirs. The correct- 
ness of the mortgage money as claimed in the suit was also disputed. The 
defendant further contended that plaintiff’s suit was barred by limitation. 

The trial Court found that the accounts had been properly made upto January 
31, 1954, and the mortgage amount due on that date came to Rs. 53,089-1-6 as 
claimed in the suit. The trial Judge also held that the suit was not barred by 
limitation; but he held that the plaintiff had failed to prove the factum and 
the validity of his adoption and accordingly dismissed the suit on the ground 
that the plaintiff was not entitled to sue as the adopted son of Tarabai, the origi- 
nal mortgagee. - 

Plaintiff preferred an appeal to the former High Court of Hyderabad. After 
the reorganisation of States, the appeal was transferred to the High Court at 
Bombay and renumbered as F.A. No. 484 of 1957. On November 4, 1958, the 

. appeal came up for hearing before Mr. Justice J. C. Shah, as he then was, and 
Mr. Justice V. S. Desai, who granted an application filed by the plaintiff for 
joining the three daughters of deceased Tarabai as parties to the suit and ap- 
peal. . At the time of the hearing of the application it was urged that the ques- 
tion whether the plaintiff was’ the lawfully adopted son of Motilal was not 
material in the present litigation and that there was another suit being suit 
No. 59 of 1958, on the file of the Original Side of this Court in which the 
question directly arose and would be finally decided and that by impleading 
the daughters the entire estate of Tarabai will have been represented and the 
question of plaintiff’s adoption would be only academic in the present litiga- 
tion. The learned Judges who granted the application observed that that suit 
(No. 59 of 1958) would be the proper suit in which the question of the plain- 
tiff’s adoption might be determined. They held that the real matter in dispute 
between the parties to this suit was about the liability of the defendant to pay 
the amount due under the mortgage-deed executed by him in the year 1934 to 
the proprietor of the firm of Narayandas Chunilal Hirakhanwala and even as- 
suming that the suit instituted by the plaintiff might be open to objection 
because he was not the lawfully adopted son, the suit having been filed as a 
result of a bona fide mistake it was pre-eminently a fit case in which for the 
effective determination of the real matter in dispute, the daughters of Tarabai 
who are the proprietors of ‘the firm be brought before the Court. If they were 
impleaded in the suit, the defendant would, by paying over the amount due 
under the mortgage, if any, due from him, be able to obtain a complete and 
valid discharge. A'ctordingly, Mahabalkumari was joined as plaintiff No. 2 
and Raj Kumari and Prem Kumari as defendants Nos. 2 and 3 in the suit and 
in the appeal. : ; 


The appeal then came up for final hearing. ‘ 


E. B. Kotwal, for the appellant. 
H. R. Gokhale, with P. R. Gandhi and H. D. Pathak, for respondent No. 1. 
H. P. Laud, with Kanga & Co., for respondent No. 2. 


Darag J. [His Lordship after setting out the facts of the case and, dealing 
with a “point not material to this report; proceeded.] Then the second point 
raised by Mr. Gokhale was that the suit for foreclosure was misconceived when 
the transaction in suit evidenced only a usufructuary mortgage. It cannot be 
disputed that the present suit is a suit instituted only for foreclosure. The 
relief prayed for in the plaint is that if the mortgage amount is not paid as 
directed by the Court, the defendant should be ejected and plaintiff’s possession 
confirmed and he be held entitled to apply for a final decree debarring the 
defendant from all rights to redeem the mortgaged property. It is also un- 
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disputed that an usufructuary mortgagee cannot institute a-suit for foreclosure 
in view of the provisions of s. 67 of the Transfer of Property Act. But is the 
mortgage on which the suit is instituted an usufructuary mortgage as con- 
tended by Mr. Gokhale? We have been supplied with a copy of an official 
translation of the original mortgage-deed which is exh. P1 on the record. We 
direct that the copy be taken on the records of the appeal. The relevant por- 
tions of the mortgage-deed may be set out herein below :— 

“I Ramprasad son of Dagaduram...have mortgaged with possession with Tarabai 
Saheba wife of Motilal Saheb, the owner of the shop, “Narayandas Chunilal Hirakhan” 
Jalna the whole of the ginning factory owned and possessed by me, known as “Saraswati 
Gin”...under a possessory mortgage deed dated 5-9-1927 in consideration of Rs. 30,000... 
It was agreed that the amount was to be paid by instalments upto 6-9-1932 and in the 
event of default a right of foreclosure was given to the aforesaid mortgagee according to 
the above mentioned deed. As the period of mortgage has expired and as executant 
could not make the full payment of the claim and that the below mentioned amounts 
of the claim of the aforesaid lady are due by the executant... 

The sum of Rs. 17,351-1-6 in respect of interest on the mortgage amount from 
14-9-1927 to 13-12-1934; the total sum being Rs. 47,351-1-6... In all a sum of Rs. 20,996~1-9 - 
has been paid. Thus a sum of Rs. 26,354-15-9 and a sum of Rs. 6,195-0-3 in respect of 
other claim under the khata making in all an amount of Rs. 32,500 are due by the 
executant. The lady at the request of the executant has relinquished her claim under 
the mortgage (for) Rs. 7,000. Now, as regards the rest of the claim there remains due 
and payable by the executant a sum of Rs. 25,550... In lieu of the amount (Rs. 25,550)... 
the ginning factory is mortgaged with possession in favour of Tarabai Saheba. The 
mortgagee shall continue to remain in possession and -occupation of the said factory as 
before... 

The payment of the amount of mortgage is to be made within the period of 9 years 
by instalments in the manner that annually Rs. 3,000 and the interest on the whole 
mortgage amount shall be paid, that the first instalment shall commence from 19-12-1935 
and that in this way each year on the said date fixed, the instalment together with 
interest on the whole mortgage amount shall become payable, that the final instalment 
shall be of Rs. 1,550 together with the interest on the whole mortgage amount... 

In the event of non-payment of continuous or non-continuous five instalments as 
specified above the mortgagee shall be entitled to recover the entire mortgage amount 
and in whatever the amount of mortgage remains payable in consideration thereof the 
aforesaid factory shall be deemed to have been foreclosed in favour of the mortgagee 
and that the right of redemption of mortgage of the executant shall become extinguish- 
ed... In the event of there being no profits by reason of the fact that the factory 
remains Closed for any reason whatever or there being no ‘joint’ or that the same 
cannot be rented out or that the same cannot be run, then the @xecutant shall be liable 
to pay the principal and the interest thereon from his personal property... 

Dated 13-12-1934 
Sd. Ramprasad Dagaduram.” 


Mr. Gokhale contends that the terms of the mortgage-deed contain all the essen- 
tials of an usufructuary mortgage except where the mortgage-deed contains a 
clause ‘‘the aforesaid mortgage shall be deemed to have been foreclosed in 
favour of the mortgagee and the right of redemption of mortgage of the exe- 
cutant shall become extinguished’’ which according to Mr. Gokhale operates as 
a clog on the equity of redemption and must, therefore, be ignored. It is not 
possible to accept this contention. If the document is read as a whole it seems 
to us that it evidences a transaction of an anomalous mortgage the terms of 
which expressly confer a right of foreclosure upon the mortgagee. In our view, 
the learned trial Judge was not right when he held that the mortgage under 
consideration was no doubt an usufructuary mortgage as defined in s. 58 of 
the Transfer of Property Act. We have, therefore, no difficulty 1 in holding that 
the present snit for foreclosure is perfectly tenable if it is not otherwise har- 
red by time. 
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The third point raised by Mr. Gokhale is that the present suit which is insti- 
tuted on February 10, 1954, is barred by limitation The learned trial Judge 
held that art. 147 of the Limitation Act which prescribes a period of 60 years 
for instituting a suit by a mortgagee for foreclosure or sale applied to the pre- 
sent suit and that even assuming that art. 132 applied as was contended before 
him by the defendant, the suit would still be in time as it had been instituted 
within 12 years from the date when the mortgage money became due. In the 
view of the learned Judge the period of limitation whether under art. 147 or 
under art. 132 started on the expiry of nine years as stipulated in the mortgage- 
deed. 

On the date of the execution of the mortgage-deed and even on December 18, 
1943, when according to the plaintiff his cause of action for the present suit 
arose, the Hyderabad Limitation Act was in force. Under art. 133 of that 
Act the period prescribed for instituting a suit for foreclosure was 30 years. 
Mr. Kotwal emphasises the distinction between the wording of the first column 
of art. 133 of the Hyderabad Limitation Act and that of art. 147 of the Indian 
Limitation Act of 1908. In the former it is a suit for foreclosure only; 
while in the latter it is a suit for foreclosure or sale. In Vasudeva 
Mudaliar v. Srinivasa Pillai,’ it was held that art. 147 of the Indian Limi. 
tation Act was restricted to suits on mortgages when the mortgagee is 
entitled to either of the two remedies of foreclosure or sale in the alternative. 
Therefore, the article would apply only to an English mortgage (as defined 
in the Transfer of Property Act before its amendment of 1929) in which alone 
“‘the suit can be, and always is brought for ‘foreclosure or sale’’’. In the 
present case the mortgagee is not entitled to either of the two remedies of fore- 
closure or sale in the alternative and the suit is instituted only for foreclosure. 
It is, therefore, clear that art. 147 of the Limitation Act of 1908 does not apply 
to the present suit. Mr. Kotwal, however, says that it is art. 133 of the Hyder- 
abad Limitation Act which referred to a suit for foreclosure only (and not to 
a suit for foreclosure or sale in the alternative) and which was in force at 
the time when the cause of action arose that is applicable to the present suit, 
and that the aforesaid decision of the Privy Council which construed the words 
of the first column of art. 147 cannot be relied upon in construing the words of 
the first column of art. 133 of the Hyderabad Limitation Act which are mate. 
rially different from those of art. 147 of the Indian Limitation Act, 1908. The 
Hyderabad Limitation Act was repealed and the Indian Limitation Act, 1908, 
was extended to the State of Hyderabad by the Part B States (Laws) <Act, 

` (IIT of 1951) and it is not disputed that it was the Indian Limitation Act, 
1908, which was in force on the day on which the present suit was filed. But 
Mr. Kotwal says that in view of the proviso to s. 6 of the Part B States (Laws) 
Act (III of 1951) the*repeal of Hyderabad Limitation Act shall not affect any 
right acquired under that Act and any legal proceeding in respect of any such 
right may be instituted as if Part B States (Laws) Act (III of 1951) had 
not been passed. In other words, the contention is that the present suit, though 
instituted after the Part B States (Laws) Act (III of 1951) came into force, 
is still governed for the purpose of limitation by the former Hyderabad Limita. 
tion Act. Proviso to s. 6 of the Part B States (Laws) Act (III of 1951) says 
“Provided that the repeal shall not affect—... 
(b) any right, privilege, obligation or liability acquired, accrued or incurred under 
any law so repealed,... : : 
_ (d) my investigation, legal proceeding, or remedy in respect of any such right, pri- 
vilege, obligation, liability...as aforesaid; 
and any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced...as if this Act had not been passed.” 
It is difficult to accept the contention of Mr. Kotwal made in this behalf. No 
right whatever was acquired by the mortgagee or his heir under the former 


1 (1907) L.R. 34 I.A. 186, s.o. 9 Bom. L.R. 1104. 
L. R.—15. 
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Hyderabad Limitation Act in respect of, which the. present suit- is filed. The 
right to obtain a decree for foreclosure acerued to the mortgagee under s. 67 
of the Transfer of Property Act and under the terms of the mortgage-deed 
and not under the Limitation Act. It is well settled that an Act of Limitation 
being a law of procedure governs all actions. and proceedings to which its pro- 
visions are applicable from the moment of its enactment except so far as its 
operation is expressly excluded. In Masjid Shahid Ganj Mosque v. Shiromam 
Gurdwara Parbandhak Committee, Amritsar,? their Lordships of the Privy 
Council observed that the- rules of limitation which apply to a suit are the 
rules in force at the date of institution of suit, limitation being a matter of 
procedure. The statute of limitation prescribes only a period of limitation 
and does not create any right in favour of any person or define or create ‘a 
cause of action. In Hurrinath Chatterji v. Mohunt Mothoor Mohun Goswami,3 
their Lordships of the Privy Council observed that the intention of the law of 
limitation is not to give a right where there,.is not one, but to interpose a bar 
after a certain period to a suit to enforce an existing right. 


If, therefore, it is the Indian Limitation Act, 1908, that applies to the pre- 
sent suit and if art. 147 of that Act does not apply to any mortgage other than 
an English mortgage as held in Vasudeva Mudaliar v. Srinivasa Pillai, which 
then is the Article of the Limitation Act that applies to a suit for foreclosure 
as in the present case? Mr. Gokhale contended before us that art. 120 would 
apply to the present suit and the suit having been filed more than six years 
after the right to sue accrued to the plaintiff was barred by time. In the trial 
Court, however, the defendant rélied upon art. 132 and contended that the suit 
was barred under that Article. ` Mr. Kotwal urged that the suit would be gov- 
erned only by art. 132 and had been filed within 12 years from December 13, 
1943, on which date alone the money sued for had become due (after the ex- 
piry ‘of the period of 9 years stipulated in the mortgage-deed) as required under 
the 8rd column of the Article.: 


The art. 132 runs as follows :— 





Time from’ which 





Description of out ' -Period of limitation. period begins to run. 
132—To enforce payment of . Twelve. years. When -the money sued for 


money charged upon im- : to ate becomes due. 
movable property. — ‘ 

This article in terms does not refer to a suit for foreclosure just as the art. 147. 
refers to a suit for foreclosure or sale. If we look into the history of legislation 
on this subject it will be seen that under Act XIV of 1859 (an Act to provide 
for the limitation of suits) no period of limitation had been expressly, preserib- 
ed for a suit for money secured by a mortgage or otherwise charged upon im- 
movable: property, nor for a. suit. for possession, nor for foreclosure by. a 
mortgagee. In Juneswar Dass v. Mahabeer Singh,7A—a case under Act XIV. 
of 1859, it was held by their Lordships of the Privy. Council that a suit by the: 
mortgagee to recover the amount due on the mortgage bond by sale of the mort- 
gaged lands was in substance a suit for ‘the recovery of immovable Property 
or of an interest in immovable property and fell, therefore, within cl. 12 of s. 

of the Act. Clause 12‘of the section had prescribed a period of 12 years., 

The Indian Limitation Act of 1871 (Act No, IX of 1871) repealed the earlier 
Act of 1859. Under this Act art. 132 provided for a suit to recover money charged 
upon immovable property. But there was no provision at all as regards suits 
for foreclosure. It seems, however, that a suit for foreclosure was treated as a 
suit for money charged upon immovable property and, therefore, fell within 


2 (1940) 42 Bom. L.R. 1100, P.C. "4 (1875) L.R. 3 I.A. 1. 
3 (1893) L.R. 20 I.A. 183, 192., : 
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art. 132 of the Act. Same view was taken in some English cases. In Dearman 
v. Wyche,5 the Vice-Chancellor (Sir L. Shadwell) observed (p. 575): 

“..,although it has been said that a bill for foreclosure only seeks the exclusion of 
an Equity, yet it is, in substance, a suit in Equity for the recovery of money. If the 
opinion of any counsel were asked how money due upon mortgage could be recovered 
or got in, he would, at once, advise a bill of foreclosure. It is a suit to recover money;”. 

Act IX of 1871 was repealed by the Indian Limitation Act, 1877 (Act XV 
of 1877). In this Act for the first time art. 147 provided for a suit by a 
mortgagee for foreclosure or sale. ‘But this Article was construed by their 
Lordships of the Privy Council as applying only to an English mortgage where 
the mortgagee could claim either foreclosure or sale in the alternative. Thus 
there was no express provision even under ‘the Act of 1877 as regards suits 
only for foreclosure. But such suits were held to be governed by art. 132 of 
the Act of 1877 which is the same as the present art. 132 of the Limitation Act, 
1908. In Nücomal Pramanick v. Kamini Koomar Basu,® the learned Judges 
of the Calcutta High Court were considering the applicability of art. 132 to 
a mortgage by conditional sale. In that case plaintiff, the mortgagee, asked for 
a decree for foreclosure and the question arose as to which Article of the Limi- 
tation Act of 1877 applied to his suit. The learned Judges observed (p. 272) : 

“,,.Article 147...applies only to those cases in which the mortgagee is entitled to 
the alternative remedies of foreclosure and sale. Now the mortgage in this case being 
by conditional sale, the mortgagee is not entitled to the remedy by sale. That being 
go, article 147 of the Limitation Act does not apply to this case...the only provision 
applicable to this case is, we think, article 132. A comparison of the language of article 132 
of the present Act, which speaks of suit to enforce payment of money, &c., with that 
of the corresponding article of the Limitation Act of 1871, and the fact that the first 
decree in a foreclosure suit under the Transfer of Property Act is one that in the first 
place directs the mortgagor to pay off the mortgage money, go to support this view.” 
This view was followed by a Special Bench of the same High Court in Balaram 
v. Mangta Dass.” In that case also the suit was one for foreclosure of a mort- 
.gage by conditional sale. An earlier decision of the Full Bench of the same 
Court reported in Girwar Singh v. Thakur Narain Singh,® was also relied upon 
and it was held that (p. 945): 

“..,according to the ruling of this Court in the case of Girwar Singh v. Thakur 
Narain Singh, the period of limitation prescribed for a suit of this nature is 12 years, 
as provided in Article 132 of the second schedule to the Indian Limitation Act.” 

The Limitation Act of 1877 was replaced by the present Act IX of 1908. 
But arts. 147 and 132 remain the same, though there is some alteration in the 
Explanation to art. 132 which, however, it is not necessary to notice for our 
present purpose. ‘i 

Thus it will be seen that, as in the previous Acts so in the present Act, there 
has been no express provision as regards suits for foreclosure only. But such 
suits for foreclosure under the previous Acts were regarded as suits for money 
charged upon immovable property and were governed by 12 years’ rule for the 
purpose of limitation. In Juneshwar Dass v. Mahabeer Singh,—a case under 
Act XIV of 1859, a suit to recover the amount due on a mortgage bond by sale 
of the mortgaged lands was regarded as a suit brought, in substance, for the 
recovery of immovable property or of an interest therein and, therefore, the 
12 years’ rule was held to apply to such suit. The same period of limitation 
was held to apply to suits for foreclosure arising under the Acts of 1859 and 
1871; see Ram Chunder Ghosaul v. Juggutmonmohiney Dabee,® at pp. 302 and 
303. In Nileomal v. Kamint,—a case under the Limitation Act of 1877, art. 182 
was held in terms to apply to a suit for foreclosure. Such a suit was regarded 
as a suit to enforce payment of money charged upon immovable property, in 


5 (1839) 9 Simons 570. 8 (1887) I.L.R. 14 Cal. 730. 
6 (1891) I.L.R. 20 Cal. 269. i 9 (1878) I.L.R. 4 Cal. 283. 
7 (1907) I.L.R. 34 Cal. 941. 
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view of the fact that the first decree in a foreclosure suit under the Transfer 
of Property Act was one which directed the mortgagor to pay off the mortgage 
money. Under the present Civil Procedure Code a preliminary decree in a 
foreclosure suit also directs the defendant mortgagor to pay the mortgage dues 
in Court on or before a day to be fixed by the Court. As held in the English 
case referred to above, a suit for foreclosure is in substance a suit for the re- 
covery of money, for enforcing payment of money charged upon immovable 
property. It is now well settled that a suit to recover money due upon a 
simple mortgage-deed is governed by art. 132. Such a suit is regarded as a 
suit to enforce payment of money charged upon immovable property. There 
is no reason why a suit for foreclosure should be differently treated and not 
considered as a suit to enforce payment of money charged upon immovable pro- 
perty. In the one ease the enforcement of the payment of money is brought 
about by the sale of the mortgaged property, in the other by a decree that the 
mortgagor shall be absolutely debarred of his right to redeem the property. 
The manner in which the payment of money is enforced in the two cases may 
be ultimately different. But what is sued for in both the cases is essentially 
the same. It is the payment of money charged upon the immovable property. 

In this view there should not be any 4ifficulty in putting the same con- 
struction on art. 132 of the present Act as was done by the High Court of 
Caleutta in the cases, which had arisen under the previous Acts, and in holding 
that a suit for foreclosure as in the present case is governed by that Article 
for the purposes of limitation. This construction, in the words of their Lord- 
ships of the Privy Council, escapes the necessity of attributing to the Legis- 
lature a great and sudden change of policy, and it also gives effect to the ordi- 
nary presumption that the Legislature when it repeats in substance in a later 
Act an earlier enactment that has obtained a settled meaning by judicial con- 
struction intends the words to mean what they meant before. 

In Sheoran Singh v. Babu Singh,1° it was held that a suit on a mortgage 
by conditional sale for money or for foreclosure was governed by art. 132 of the 
Limitation Act, 1908. ` r 

In the view we have taken it is clear, therefore, that art. 120 which is a resi- 
duary article is inapplicable to the present suit. If art. 132 applies to the pre- 
sent suit, when does the period of limitation begin to run against the plaintiff! 
What is the date upon which the principal money became due under the mort- 
gage in the present case? Under the mortgage-deed the mortgage amount had 
heen made payable by certain annual instalments and the first of such instal- 
ments was to commence from December 19, 1935. It was further stipulated 
that ‘‘in the event of non-payment of continuous or non-continuous five instal- 
ments, the mortgagee shall be entitled to recover the entire mortgage amount.”’ 
No instalments were ever paid by the mortgagor, and’ it is now contended 
by Mr. Gokhale that even if it be held that art. 132 applies to the present suit, 
the suit should have been filed within 12 years from December 19, 1989, when 
the default in the payment of 5 instalments was committed and when, there- 
fore, the whole amount became due within the meaning of art. 132. A similar 
default clause as the one in the present mortgage-deed came to be considered 
by their Lordships of the Privy Council in Lasa Din v. Gulab Kunwar,'' where 
it was held that under art. 132 a’suit to enforce a mortgage for a stipulated 
period can be instituted within 12 years of the expiry of the period, although 
a default by the mortgagor has occurred during the period and by the terms 
of the mortgage, the mortgagee thereupon had an immediate right to-enforce 
the mortgage and that the money becomes payable within the meaning of that 
article only when either the stipulated period has expired or a default having 
occurred the mortgagee has exercised his option to enforce the mortgage. In 
the course of the judgment their Lordships observed that (p. 384) : 

“a proviso of this nature is inserted in a mortgage deed ‘exclusively for the benefit 
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of the mortgagees, and that it purports to give them an option either. to enforce their 
security at once, or, if the security is ample, to stand by their investment for the full 
term of the mortgage. - If on the default of the mortgagor—in other words, by the breach 
of the contract—the mortgage money becomes immediately ‘due,’ it is clear that the 
intention of the parties is defeated, and that what was agreed to by them as an option 
in the mortgagees is, in effect, converted into an option in the mortgagor. For if the 
latter, after the deed has been duly executed and registered, finds that he can make a 
better bargain elsewhere, he has only to break his contract by refusing to pay the interest, 
and “eo instanti,” as Lord Blanesburgh says, he is entitled to redeem...They are not 
prepared to hold that the mortgagor could in this way take advantage of his own default: 
they do not think that upon such default he would have the Tight to redeem, and in their 
opinion the mortgage money does not ‘become due’ within the meaning of art. 132 of 
the Limitation Act until both the mortgagor’s right to redeem and the mortgagee’s right 
to enforce his security have accrued. This would, of course, also be the position if the 
mortgagee exercised the option reserved to him.” 

In the present case, the mortgagee did not exercise the option reserved to 
him under the mortgage-deed. In view of the Privy Council decision, it must, 
therefore, follow that the mortgage money became due only after the expiry 
of the full-term of the mortgage, i.e. on December 13, 1943. The suit is within 
12 years from that date. 

Mr. Gokhale, however, contended that the decision of the Privy Council does 
not apply to the present case, as in the mortgage-deed in suit there is no period 
fixed for redemption. If such a period had been fixed in the mortgage-deed, 
as was the case before the Privy Council, the mortgagor by taking advantage 
of his own default could not accelerate his right of redemption before the full 
term of the mortgage. Mr. Gokhale relies upon the clause of the mortgage-deed 
which provides that the payment of mortgage is to be made within the period 
of 9 years by instalments and says that under this clause the mortgagor can 
pay the amount at any time within 9 years and that, therefore, the principle 
that the mortgagor would not be allowed to take advantage of his own default 
and break the contract did not arise in the present case. The Privy Council 
decision could be distinguished on this ground and, therefore, in the present 
case it was the date of the default only on which it must be held that the 
money became due. : 

It is not possible to accept Mr. Gokhale’s construction of the clause in the 
mortgage-deed relating to the period of time for the payment of the mortgage 
money. The mortgage-deed says: ‘‘within the period of 9 years by instal- 
ments’’, The dates of the instalments also are specified and fixed. The first 
instalment was to commence from December 19, 1935, and the last was to be 
paid on December 19,1944. Thus it will be seen that the words ‘‘within the 
period of 9 years’ have been qualified by the words ‘‘by instalments’’ which 
are specified in the sentences that follow., The intention of the parties as to 
the period for redemption must be gathered from all the relevant clauses in 
the mortgage-deed and from the terms of the rent note which was passed con- 
temporaneously with the mortgage-deed. A copy of the official translation of 
the rent note, exh. P-2, has been supplied to us. We direct it to be placed on 
the records of the appeal. The rent note was executed by the defendant on 
December 138, 1934. Under the rent note, the defendant took the mortgaged 
property on lease agreeing to pay an amount of yearly rent of Rs. 1,500 for 
9 years. This also indicates that the period for redemption of the mortgage 
was fixed and that the mortgage debt was to remain outstanding, for 9 years. 
In Vadju v. Vadju,'® it was held that the general principle as to redemption 
and foreclosure is that in the absence of any stipulation express or implied to 
the contrary, the right to redeem and the right to foreclose are co-extensive. 
In that case the mortgage-deed stipulated that the mortgagor would pay the 
debt with interest within ten years and redeem the mortgaged property. In 
a-suit for redemption instituted before 10 years, the mortgagee contended that 
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the suit was premature. It was held that the suit was premature as the mere 
use of the ‘‘within’’ (Marathi word. aja ) was not a sufficient indication of 
the intention of the parties that the mortgagor might redeem in a less period 
than 10 years. On a proper construction of the mortgage-deed it seems to us 
thatthe period stipulated for redemption extended for 9 years and that under 
the terms of the mortgage it was not open to the mortgagor to pay up the 
amount and redeem the mortgage ‘otherwise than as mentioned therein. >- 

Mr. Gokhale has not disputed the correctness of the amount of Rs. 53,089-1-6 
as mentioned in para. 5(g) of the plaint; nor has he raised any point under 
the Money Lenders Act. ` 

The result of our findings is that the appeal must be allowed and the decree 
of the trial Court set aside. There will be a.preliminary decree under 
O. XXXIV, r. 2, of the Civil Procedure Code, only in favour of plaintiff No. 2 
and defendants Nos. 2 and 3. As, however, accounts have to be taken to find 
out as to what amount would be actually due to the decree holders.at the date 
of the preliminary decree, and as the ‘necessary material in that behalf is not 
placed before us, we direct the trial Court to take the necessary accounts and 
find out the total amount due from the defendant on the date on which it 
would be passing the preliminary decree and then pass the usual preliminary 
decree in favour of plaintiff No. 2 and defendants Nos. 2 and 3. In taking 
accounts the trial Court should proceed on the basis that the amount due on 
January 31, 1954, was Rs. 53,089-1-6' as mentioned in para. 5(g) of the plaint. 
If. the amounts due from the defendant under the preliminary decree are paid 
into Court, the trial Court will consider whether such amounts should be paid 
to one of the decree holders only or ‘to all of them equally. If the learned 
trial Judge decides to pay the amounts only to one decree holder hé will call 
upon such decree ‘holder to furnish proper’ security to safeguard the interests 
of other decree-holders. The learned trial Judge will pass any other order or 
orders that may be found necessary or proper after the amounts are paid into 
Court by the defendant. Similar orders to safeguard the interests of the 
decree-holders may also be passed on and after the final decree. 

Since we have held that the question of adoption need not be gone into in 
the present appeal, the suit will have to be dismissed against him. 

Costs of this appeal will be costs in the trial Court. 

7 Appeal allowed. 


Before Mr. Justice Shelat and Mr. Justice Patwardhan. 
BAPATALBHAT GOPABHAT KOTHARI 


MALI KARSANBHAT PITAMBERBHAL PADHIAR.*. 

Bombay Tenancy and Agricultural Lands Act (Bom. Act LXVII of 1948), Secs. 31, 43C, 
43D—Notice ‘under s. 31, to terminate tenancy for bona fide non-agricultural use. of 
lands situate within municipal limits, given on November 19, eee of such 
notice—Whether notice to be given under s. 43D(1). 


Whereas under s. 31 of the Bombay. Tenancy and Agricultural Lands Act, 1948, a 
notice to terminate tenancy for a bona fide requirement of non-agricultural use can 
be given upto December 31, 1956, in respect of agricultural lands situate within or 
without the limits of a municipality, after‘ December 31, 1956, such a notice can only 
be served upon a tenant under s. 43D of the Act, in respect of lands covered by s. 43C 
of the Act. 

Sections 31 to 31D and s. “43D of the Act deal with different situations and different 
time periods. Whereas under s. 31: a landlord could terminate a tenancy provided he 
had given a notice under-that section on.,or before December 31, 1956, on the ground 
of bona fide requirements for personal cultivation and for non-agricultural use, he 
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. can do so under s. 43D even after December 31, 1956, but only in respect of lands 
situate within the limits of a municipality’ and only on the ground of bona fide re- 
quirement for non-agricultural use. Section 43D, therefore, does not exclude s. 31 
where a notice under s. 31 could be given upto December 31, 1956. The two sections 
are not competing with each other nor does s. 31 create any obstacle in the way of 

. the working of s. 43D. 


, Tue facts appear in the judgment. 


«R. B. Kotwal, for the applicant. 
"Y.N. Kamat for V. R. Upadhya, for respondent No. 1. 


. HELLAT J. This Special Civil Application raises a question of some im- 
portance on the construction of s. 31 and s. 43D of the Bombay Tenancy and 
Agricultural Lands Act, 1948. 

© The petitioner is the owner of Survey No. 1244/1 admeasuring 9 acres and 
13 gwithas situate within the limits of the Municipal Borough of Palanpur. 
At all material times, opponent No. 1 was cultivating this land as a tenant. 
The petitioner’s son is a surgeon.: In 1956 he was practising as a surgeon in 
Baroda and was also working as a honorary surgeon in the Government Hos- 
pital at Baroda. He, however, wanted to settle down and start his practice 
as a surgeon in Palanpur, and for that reason he and his father, the petitioner, 
wanted to construct a private hospital in the land in question. The hospital 
building would have occupied a part of the land while the rest of the land 
was proposed to be utilised for agricultural purposes, viz., a garden attached 
to the hospital. On November 19, 1956, the petitioner served a notice under 
s. 31 of the ‘Act stating therein that he required the land partly for personal 
cultivation and partly for non-agricultural use. The petitioner did not 
expressly state in that notice that the non-agricultural purpose for which he 
required the land was for construction of a hospital. In his evidence before 
the Mamlatdar, however, the petitioner’s son clearly stated that, that was the 
non-agricultural purpose referred to in the notice. As opponent No. 1 failed 
to hand over possession of the land, the petitioner filed the Tenancy Applica- 
tion dated March 29, 1957, before the Mamlatdar of Palanpur. The Mamlat- 
dar, in his order dated April 25, 1958, found that whereas the petitioner’s 
requirement for non- -agricultural use had been proved to be a bona fide one, 
his other requirement viz. for personal cultivation was not established. 
He, therefore, held that the tenancy so far as the requirement for non-agri- 
cultural purpose was concerned, was rightly terminated and directed that pos- 
session of land admeasuring 4 acres and 26 gunthas should be handed over by 
opponent No. 1 to tke petitioner. Aggrieved by this order of the Mamlatdar, 
opponent No. 1 filed an appeal before the District Deputy Collector, Palanpur. 
The learned District Deputy Collector, amongst the various issues raised by him, 
raised the issue, viz., whether the notice issued by the petitioner was bad in law 
in view of the fact that the land was situated in municipal limits. It was contend- 
ed before him that the provisions contained in s. 43D of the Tenancy Act were 
exclusive and independent provisions in respect of lands situate within the 
municipal limits and, therefore, the notice served by the petitioner being one 
under ‘s. 31 was not a valid notice. The learned District Deputy Collector, 
after examining the provisions of s. 31 and s. 48D of the Act, repelled the 
contention raised on behalf of the. tenant and holding that the notice was a 
valid one, confirmed the order passed by the Mamlatdar. Opponent No. 1 
thereupon filed a Revision Application before the Bombay Revenue Tribunal, 
where also he raised the same contention with regard to the notice as he had 
done before the District Deputy Collector. The Tribunal, finding that the 
Revision Application before it could be disposed of on the Single issue as to 
the validity of the notice, did not go into the other issues decided by the 
Mamilatdar' and the District Deputy Collector. The Tribunal came to the 
conclusion ‘that as the notice was given under s. 31 and not under s. 43D of 
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the Act, that notice was bad and did not, therefore, have the effect of termi. 
nating the tenancy of opponent No. 1.’ On this ground, the Tribunal set aside 
the order passed by the Mamlatdar and the District Deputy Collector and dis. 
missed the application of the petitioner. The Tribunal, in deciding the ques: 
tion as to the validity of the notice, relied upon a Full Bench Decision of the 
Bombay Revenue Tribunal in Chumlal Padamshibhai v. Patel Purshottam 
Ambaram, No. T. E.N.B. A 730 of 1958, decided on March 30, 1959, where the 
same question had arisen and where the Full Bench of the Tribunal had held 
that where lands are situate within the municipal limits and are required by 
the landlord for non-agricultural purposes, a notice terminating the tenancy 
must be given under s. 43D(/), the three months’ period referred to therein 
expiring before May 81 of such year. .On this reasoning the Tribunal dis- 
missed the application of the petitioner. : 

Mr. Kamat, who appears for respondent No. 1, has also relied upon the Full 
Bengh decision of the Tribunal and has submitted that s. 31 and s. 43D are 
mutually exclusive, and therefore, the words ‘‘notwithstanding anything con- 
tained in ss. 31 to 31D (both inclusive) ’’, in s. 43D should be construed to 
mean that s. 43D and not s. 31 applied to a notice given for termination of the 
agricultural lands situated within the municipal limits and which are required 
for non-agricultural use. In the Full Bench decision, the Tribunal has ob. 
served that the provisions of Chapter III-B containing ss. 43C and 48D are 
sus generis in terms and are self-contained and special provisions made in 
respect of lands within municipal and cantonment limits. They referred to 
their own decision in Keshurdas Dhanji v. Kanbt Mohan where also they had 
come to the conclusion that s. 31 was a provision of a general nature covering 
all lands, while s. 43D dealt only with lands within municipal or cantonment 
limits and that, therefore, it overrode the former on the principle of generalia 
specialibus non derogant. The Tribunal also held that the words ‘‘notwith- 
standing anything contained’’ constituted a non obstante clause, which, accord- 
ing to its literal meaning, amounted to an exception to the rule provided in the 
provisions connected with that clause, that is, ss. 31 to 31D of the Act. Their 
conclusion was that the application of s. 31 was excluded by the express provi- 
sion of s. 43D which lays down that three months’ notice of the termination of a 
tenancy given under the section must expire before May 31 of that year, that 
the termination of the tenancy must take effect from May 31 in that year, and 
that in view of this provision in s. 43D which had the effect of overriding s. 31, 
the notice, if given under s. 31, would not be a valid notice. 

Mr. Kotwal, who appears on behalf of the petitioner, has on an analysis of 
ss. 31, 43C and 43D of the Act, challenged the correctness of the Full Bench 
decision of the Bombay Revenue Tribunal. Mr. Kotwal’s centention was that on 
a proper construction of s. 31 and s. 48D, it is clear that a notice terminating 
the tenancy, even in respect of lands situate within the municipal limits and for 
a bona fide requirement for non-agricultural use, given before December 31, 1956, 
was a valid notice and that it would be only under s. 31 of the Act that such 
a notice could be given. He also contended that the conclusion of the Tribunal 
in this case as also in the case decided by the Full Bench that the notice should 
be under s. 48D in respect of this class of lands, was not a correct conclusion 
and was not consistent with the language used by the Legislature in ss. 31 and 
43D of the Act. 

In order to appreciate the contention of Mr. Kotwal, it is necessary to turn 
to some of the provisions of the Act as they stood prior to the amendments. 
Under s. 34 of the 1948 Act, a landlord had the right to terminate the tenancy 
by giving the tenant one year’s notice in writing stating therein the reasons for 
such termination, if the landlord bona fide required the land either for personal 
cultivation or for a non-agricultural use. Section 88C in that Act, however, ex- 
eluded the operation of the Act to areas within the limits of Greater Bombay, 
the Municipal Boroughs of the Poona City and Suburbs, Ahmedabad, Sholapur, 
Surat and Hubli and also to areas within a distance of two miles of the said 
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municipal boroughs. Under the 1948 Act, therefore, owing to the exclusion of 
the operation of the Tenancy Act to the areas set out in s. 88C, a landlord's right 
to terminate the tenancy in respect of lands situate in these areas was not restrict- 
ed as it was in the case of landlords of other lands. His right to terminate the 
tenancy was an untrammelled right governed by the Transfer of Property Act. 
It was not necessary for such a landlord to establish the requirements set out 
in s. 34 of that Act. Then came the Amendment Act (Bombay Act No. XX XIII 
of 1952) whereunder the areas from which the operation of the Tenancy Act was 
excluded, were extended. Under the amended s. 880, the operation of the 
Tenancy Act was excluded to all areas within the limits of Greater Bombay, the 
Municipal Corporations constituted under the Bombay Provincial Municipal Cor- 
Porations Act of 1949, all Municipal Boroughs constituted under the Bombay 
Municipal Boroughs Act, 1935, as also the limits of cantonments. The result 
again was that by extending the areas to which the Tenancy Act did not apply, 
the landlords of lands in those areas had an unrestricted right to terminate the 
tenancy of their tenants. The Tenancy Act was again amended by Bombay Act 
No. XIII of 1956. This time s. 88 limited the areas previously excluded from 
the operation of the Tenancy Act by dropping therefrom lands within the limits 
of the Municipal Boroughs as also lands used by industrial and commercial under- 
takings. The consequence of the areas being thus limited was that the lands 
situate within the limits of the Municipal Boroughs came under the operation 
of the Tenancy Act and the owners of such lands, if they desired to terminate 
the tenancies in respect of these lands had to conform to the requirements laid 
down in the provisions of the Tenancy Act. 

The question that arises for our determination is, whether after the Amend- 
ment Act No. XIII of 1956 was passed, the lands situate within the limits of 
the Municipal Boroughs would still be governed by the provisions of s. 31 or 
not. Sub-section (J) of s. 31 provides that: 


“Notwithstanding anything contained in sections 14 and 30 but subject to sections 31A 
to 31D (both inclusive), a landlord may, after giving notice and making an application 
for. possession as provided in sub-section (2), terminate the tenancy of any land (except 
a permanent tenancy), if the landlord bona fide requires the land for any of the following 
purposes:— 

(a) for cultivating personally, or 

(b) for any non-agricultural purpose.” 

Section 31 thus lays down certain conditions for the termination of tenancy. 
Section 31B provides that no tenancy shall be terminated in such a manner 
as would result in leaving with the tenant, after termination, less than half 
the area of the land leased to him. Section 31C provides that the tenancy of 
any land left with the tenant after the termination of the tenancy shall not 
at any time afterwards be liable to termination again on the ground that the 
landlord bona fide requires that land for personal cultivation. Section 31D 
provides for an apportionment of rent after the termination of tenancy for 
land left with the tenant. It will be clear from the provisions of s. 31 that 
they do not make any distinction with regard to agricultural lands situate 
within the limits of the Municipal Boroughs and lands situate outside such 
limits. The section deals thus generally with all agricultural lands wherever 
situate and provides that a tenancy in respect of such agricultural land can 
be terminated by a landlord on the two specific grounds set out therein. Sub- 
section (2) of s. 31 then provides that the notice terminating such tenancy 
must be in writing, must state the purpose for which the landlord requires 
the land and must.be served upon the tenant on or before December 31, 1956. 
It also provides that a copy of such notice must be sent to the Mamlatdar, and 
an application for possession under s. 29 must be made to the Mamlatdar on 
or before March 31, 1957. These provisions, therefore, make it clear that a 
landlord has the right to terminate the tenancy provided: that he does so by 
a proper notice as required by this section. The effect of these provisions is 
also that if he were to fail to give such a notice by December 31, 1956, or to 
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file an application before the Mamlatdar on or before March 31, 1957, the 
right of such a landlord to terminate the tenancy would come to an end. Sec- 
tions 32 to 32R contain provisions. for the statutory purchase of lands held 
under a protected tenancy by the tenants. The effect of those provisions is the 
transfer of rights of ownership of such lands from the landlords to the tenants 
on certain conditions set out therein. The result, therefore, is that unless a 
landlord has given a proper notice as required under s. 31 and has filed an 
application before the Mamlatdar by the prescribed date, the ownership of the 
lands which were subject to the protected tenancy of a tenant, would shift on 
to the tenant. . i 

It would, however, appear that although the Legislature had limited the 
areas from which the operation of the Act was excluded under the previous 
Acts, it was anxious at the same time to see that the ownership of certain 
lands did not under the Amendment Act XIII of 1956 pass on to the tenants. 
With that end in view the Legislature inducted into the Tenancy Act as 
amended in 1956 Chapters III-A and III-B. Chapter III-A containing ss. 48A 
and 43B contains special provisions-for lands held on lease by industrial or 
commercial undertakings and by certain persons for the cultivation of sugar- 
cane and other notified agricultural produce. Section 43A provides that 
amongst other sections -of the Act, ss. 14, 31 to 31D (both inclusive) and ss. 32 
to 32R (both inclusive) are not to apply to the categories of lands specified 
in that Chapter. The effect of the exclusion of these sections to the lands 
described in Chapter III-A would mean that a landlord of such lands has 
the right to terminate the tenancy in respect of such lands and the scheme of 
the statutory purchase provided for in ss. 32 to 32R does not apply to such lands. 

Whereas Chapter III-A, containing ss. 43A and 43B, applies to lands held 
on lease by industrial or commercial undertakings and by certain persons for 
the cultivation of sugarcane and other notified agricultural produce, Chapter 
III-B, containing ss. 43C and 48D, deals with lands situate within the limits 
of a municipality or a cantonment. Section 43C expressly excludes the appli- 
cation of ss. 32 to 32R (both inclusive) and s. 43, that is the new sections, 
under which protected tenants are deemed to have purchased the lands of 
which on the tillers’ day they were the tenants. It is important to observe that 
ss. 31 to 31D are not excluded and, therefore, would be still applicable to lands 
dealt with in Chapter III-B. Similarly, s. 14 also is not excluded. The effect, 
therefore, is that a landlord of lands falling under s. 43C would still have the 
right to terminate the tenancy on the grounds set out in ss. 14 and 31, as by 
the exclusion of ss. 32 to 32R, the tenants thereof are not deemed to have 
purchased these lands as from the tillers’ day. Since that is the position with 
regard to lands covered by s. 43C, the Legislature had to make provision for 
termination of tenancies with respect to them. Under s. 31, a landlord sub- 
ject to the provisions of ss. 31A to 31D, (both inclusive), has the right to ter- 
minate the tenancy on the ground of requirement for personal cultivation and 
for non-agricultural use. But under s. 31, such a notice can only terminate 
the tenancy provided it is given on or before December 31, 1956, and an appli- 
eation, after such termination, for possession is filed under s. 29 on or before 
March 31, 1957. It should be observed that s. 31 does not, in terms, exclude 
from its operation lands which are situate within the limits of a municipality 
as contended by Mr. Kamat. Therefore, tenancies of all agricultural lands 
situate within or without the municipal limits can be terminated under s. 31 
provided that the requirements of that section are complied with and the 
notice for termination of tenancy was given on or before December 31, 1956. 
After December 31, 1956, these lands would be affected by the provisions of 
ss. 32 to 32R. The lands would thereafter be deemed to have been purchased 
by the tenants and, therefore; there would be no question of their tenancies 
being terminated by the landlords. ‘Up to December 31, 1956, therefore, the 
tenancy of an agricultural land’ wheresoever situate could be terminated by a 
notice under s, 81.. PENDE Se Y WOR a eS : Oe ae 


1959.] BAPALALBHAL'y, MALT KARSANBHAI '(A.0.J.)—Shelat J. 285 


The question then is what is to happen to tenancies of lands which are not 
terminated under s. 31 on or before December 31, 19569? The Legislature, by 
enacting Chapters III-A and III-B, has made a distinction between agricul- 
ttral lands in general and agricultural lands specified in Chapters III-A and 
III-B. In the case of the former, s. 32 to s. 32R would apply; the tenants are 
deemed to have purchased them and there is an end to the right to terminate 
the tenaney in respect of them. But for lands covered by s. 43C in respect of 
which the applicability of ss. 32 to 32R and 48 is excluded, the Legislature 
introduced s. 43D which’ providés that notwithstanding anything contained in 
ss. 31 to 31D (both inclusive) a landlord may terminate the tenancy of a 
tenant (other than a permanent tenant) with effect from May 31, of a 
year by giving the tenant three months’ notice in writing, if the landlord bona 
fide requires the land for a non-agricultural purpose. Thus, notwithstanding 
the provisions of ss. 31 to 31D whereunder a tenancy could be terminated upto 
December 31, 1956, only, and where by reason of s. 31B, a landlord could get 
only one half of the land leased to the tenant, s. 43D gives the right of termi- 
nation to a landlord even after December 31, 1956, in respect of lands situate 
within the municipal limits and without the restrictions of s. 31B, though such 
termination can be made only on one ground, viz., bona fide requirement for 
a non-agricultural use. It would thus appear that whereas a notice to termi- 
nate tenancy for bona fide requirement for a non-agricultural use can be given 
upto December 31, 1956 under s$. 31 in respect of agricultural lands situate 
within or without the limits of a municipality, after December 31, 1956, such 
a notice can only be served upon a tenant under s. 48D, in respect of lands 
covered by s. 48C, 

Mr. Kamat, however, argued that the words ‘‘notwithstanding anything 
contained in sections 31 to 31D’’ mean that the two ss. 31 and 48D are mutual- 
ly exclusive of each other. He relied for this proposition on the dictionary 
meaning of,-the word ‘‘notwithstanding’’ as in respect of ‘‘despite’’ or as 
implying an obstruction ete. He argued that if this meaning were to be given 
to the word ‘‘notwithstanding’’ occurring in s. 48D, it would be clear that the 
two sections would exclude each other and, therefore, a tenancy in respect. of 
lands situate within the limits of a municipality can only be terminated by a 
notice under s. 43D and not under s. 31 as has been done in this case. 
Mr. Kamat relied upon the Full Bench decision of the Bombay Revenue Tribu- 
nal in Chunilal Padamstbhai v. Patel Purshottam Ambaram, where as stated 
above the Tribunal held that the words ‘‘notwithstanding anything contained’? 
ete. in s. 48D constitute a non, obstante clause which amounts to an exception 
to the rule provided in ss. 31 to 31D and, therefore, had the effect of overriding 
ss. 31 to 31D on the principle of generalia specialibus non derogant. Relying 
on the reasoning in this decision, Mr. Kamat also argued that whereas ss. 31 
to 31D contain general provisions, s. 43D deals with specific lands and that, 
therefore, the latter must prevail. : 

Now,, the words ‘‘notwithstanding anything contained in sections 31 to 
31D”’ occurring in s. 43D would in their dictionary meaning mean ‘‘inspite 
of what is contained in sections 31 to 31D.’’ If that meaning were to be 
attached to these words, it would mean that in spite of s. 31 having enacted 
that a tenancy of an agricultural land can be terminated thereunder only if 
a notice is given on or before December 31, 1956, and an application for pos- 
session under s. 29 is filed on or before March-31, 1957, and on such termination 
possession of only one half of the land in suit can be awarded to the landlord, 
a tenancy of land situate within the limits of a municipality can be terminated 
even after December 31, 1956, provided that the landlord proves his bona fide 
requirement fora non-agricultural use and provided also that a notice is given 
which terminates such a tenancy with effect from May 31 of any year and 
on such termination, notwithstanding s. 31B, such a landlord would be entitled 
to get possession of the entire land. -It is true that in a sense ss, 31 to 31D are.of 
a general nature in the sense that they deal with all agricultural lands’ but’ in 
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contending that s. 43D excludes 's: 31 in so far as lands situate within the 
municipal limits are concerned, what is lost sight of is that whereas s. 31 deals 
with the termination of tenancies ‘upto December 31, 1956, s. 48D deals with 
such termination, though of lands covered by s. 43C only at any time after 
the Act came into force, that is on and from August 1, 1956. Sections 31 to 
31D and s. 43D deal, in our view, with different situations and different time 
periods. Whereas under s. 31 a landlord ‘could terminate a tenancy provided 
he had given a notice under that section on or before December 31} 1956, on 
the ground of bona fide requirement for personal cultivation and for non- 
agricultural use, he can do so under s. 43D even after December 31, 1956, but 
only in respect of lands situate within the limits of a municipality and only 
on the ground of bona fide requirement for non-agricultural use. Section 43D, 
therefore, does not exclude s. 31 where a notice under s. 31 could be given upto 
December 31, 1956. In our view, the two sections are not competing with each 
other nor does s. 31 create any obstacle in the way of the working of s. 43D, 
for these sections deal with different situations, different time periods and 
have different consequences. With respect to the learned Tribunal, the view 
taken by them that the two sections exclude each other, that s. 43D overrides 
s. 31 and, therefore, a notice given under s. 31 in respect of land situate within 
the limits of a municipality even prior to December 31, 1956, is not a valid 
notice, but must be one under s. 43D, is not correct. In our view, the notice 
given by the petitioners on November 19, 1956, under s. 31 for the reasons 
aforesaid was a valid notice. 

The result, therefore, is that we set aside the order passed by the learned 
Tribunal and remand the case back to it to decide and dispose of the rest of 
the questions arising in this application according to law and in the light of 
the observations contained in’ this judgment. Since the’ point raised: in this 
application was one of some doubt, the proper order of costs would be that 
each party should bear his own costs. 

Order set aside. 
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Central Provinces and Berar Municipalities ‘Act (II of 1952), Sec. 20A—Central Provinces 
and Berar Municipalities (Bombay Amendment) Act (Bom. XVI of 1958)—Whether 
election petition can be filed before result of election is notified in Official Gazette. 


The right conferred under s. 20A of the Central Provinces and Berar Municipalities 
Act, 1952, to challenge an election arises only on the election being notified in the 
Official Gazette by the Deputy Commissioner. 

N. P. Ponnuswami v. Returning Officer, Namakkal Constituency,’ Shannon 
Realties v. S. T. Michel,’ Avi J. Cama v. Banwarila? and Venkati v. State of Madhya 
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nomination papers for that seat but had withdrawn their candidature. Poll 
was taken on May 1, 1959. As a result of the counting that took place on May 
2, the petitioner was declared elected by the Supervising Officer. Before the 
result of this election was notified by the Deputy Commissioner, Amravati, in 
the Official Gazette, as required by the provisions of the C.P. & Berar Munici- 
palities Act, hereinafter called the Act, respondent No. 1 filed an election peti- 
tion on May 11, 1959, before the District Judge, Amravati, challenging the elec- 
tion of the petitioner. He also presented a separate application praying that 
an ex parte injunction be issued against the Deputy Commissioner prohibiting 
him from publishing in the Official Gazette the name of the petitioner as an 
elected member from ward No. 10. The District Judge, respondent No. 4 here- 
to, passed an ex parte injunction as prayed for by respondent No. 1 on that 
day ie. on May 11,1959. The petitioner then made an application for vacating 
the injunction and contested the grant of injunction on several grounds. His 
application was dismissed and by his order dated May 21, 1959, the District 
Judge has affirmed the ex parte injunction. It is against this order that the 
petitioner has filed this petition under arts. 226 and 227 of the Constitution of 
India, wherein he prays for an appropriate writ, quashing all the proceedings 
before the District Judge, the order made by him on May 21, 1959, and a man- 
date to the District Judge not to proceed with the petition. 

Mr. G. R. Mudholkar, learned counsel for the petitioner, has raised two points 
before us: (i) that the election petition filed by respondent No. 1 in the Court 
of the District Judge against the petitioner was premature inasmuch as it was 
filed prior to the notification in the Official Gazette by the Deputy Commissioner, 
the District Judge, therefore, was acting without jurisdiction in entertaining 
the petition as well as in making the impugned order and (ii) even assuming 
that the, election petition filed by respondent No. 1 was tenable, the District 
Judge had no jurisdiction to issue an injunction against the Deputy Commis- 
sioner specially when he was not a party to the election petition. 

Turning to the first contention of the petitioner, s. 20A of the Act which 
deals with election petitions reads as follows: 

“(1) No election notifled under section 20 shall be called into question except by a 
petition presented in accordance with the provisions of this section. 

(2) Such petition shall be presented to the District Judge...within the local limits 
of whose jurisdiction the election was held and no petition shall be admitted unless 
it is presented within fourteen days from the date on which the result of such election 
was notified. 

(3) Such petition shall be enquired into and disposed of according to such sum- 

mary procedure as may be prescribed by rules made under this Act.” 
Laying emphasis on the clause ‘‘no petition shall be admitted unless it is pre- 
sented within fourteén days from the date on which the result of such election 
was notified’? Mr. Mudholkar argues that the statute in clear terms prohibits 
institution of an election petition before the result of the election is notified; 
starting point for presentation of the petition is the date of notification of the 
result and the posterior limit is the expiry of fourteen days from the date of 
the notification. Mr. B. R. Mandlekar, learned counsel for respondent No. T, 
on the other hand contends that the aforesaid clause only fixes the posterior 
limit and does not prohibit institution of an election petition prior to the date 
of notification. According to him, an election petition could be filed at any 
time after the result of the election has been declared by the Supervising Officer 
but not later than fourteen days from the date of the notification. He places 
reliance on two decisions reported in Avi J. Cama v. Banwarilal’ and Venkati 
v. State of Madhya Pradesh®. The decision of rival contentions raised on be- 
half of the petitioner and respondent No. 1 thus depends on the true construc- 
tion of s. 20A of the Act. 

It is beyond dispute that if the words of a statute are precise and clear then 
they must be followed and no occasion to interpret them arises. But then 
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s. 20A does not in clear terms say either that no election petition shall be filed 
till the result of an election is notified or that an election petition could be 
presented on the declaration of its résult by the Supervising Officer but within 
fourteen days of the date of its notification. 

The Municipalities Act is enacted to make better provision for the organiza- 
tion and administration of municipalities in the territories formerly known as 
‘‘ Central Provinces and Berar’’. Chapter II thereof under which ss. 10 to 28 
fall deals with the constitution of Committees, resignation of president, vice- 
president or member; filling in of the casual vacancy and removal of a member. 
ete. from his office. We are here concerned with the relevant provisions relat- 
ing to the constitution of a municipal committee. : 

Before we proceed to examine the relevant sections falling in this Chapter, it 
is necessary to observe that the territory now termed as Vidarbha which formed. 
part of the old Central Provinces and Berar or Madhya Pradesh has been inte- 
grated with the State of Bombay under the States Reorganisation Act as and 
from November 1, 1956. Subsequent thereto the Legislature of the present 
State of Bombay has materially amended this Act so far as the Vidarbha area 
is concerned by the Amending Act No. XVI of 1958. We have to construe the 
relevant provisions of the Act as they now stand after the amendment. 

Generally speaking prior to the amendment a municipal committee consisted 
of elected members, selected members, i.e. members selected by the members 
elected and members nominated in certain circumstances. The president was 
elected by a direct election, ie. by all the voters whose names were enrolled on 
the electoral roll of the municipality from amongst the persons residing in the 
municipality, possessing the qualifications of a voter and not disqualified under 
the provisions of the Act. Up to two vice-presidents could be appointed by 
the president, from amongst the members of the committee or from other per- 
sons residing in the municipality possessing the qualifications of a voter and 
not disqualified under the Act. Now, after the amendment the element of 
selection is taken away. A municipal committee is primarily constituted of 
elected members; its president is elected not by direct election but by the mem- 
bers from among their number; the committee has to have only one vice-presi- 
dent appointed by the president from among the members of the committee. 

Section 10 provides that there shall be established for each municipality a 
committee having authority over the municipality. Hach committee shall con- 
sist of not less than 10 members, the total number of members and the number 
of members of each of the classes specified in sub-s. (3) shall be fixed by rules 
made under this Act. The committee is to consist of elected members; if how- 
ever there is a failure to elect a member, the State Government is empowered 
to nominate a member to fill up the vacancy. Sections 11, 12, 13, 14 and 15 
deal with qualifications and disqualifications of voters, preparation of electoral 
roll, qualifications and disqualifications of voters seeking election, division of 
the municipality into wards. The rules relating to election of members framed 
by the former State of Madhya Pradesh were also modified by the Government 
of the State of Bombay under Notification dated July 5, 1958. The Deputy 
Commissioner (Collector) of the respective area conducts the election proceed- 
ings with the aid of such officers as he may appoint. It is not necessary to 
recapitulate all of them except r. 18A which was newly introduced under the 
Notification of July 5, 1958. It runs as follows: 

“The result of the election with full particulars regarding each candidate including 
the number of valid votes received by him shall be immediately communicated by the 
supervising officer to the Deputy Commissioner who ghall under section 20 forthwith 
notify in the Official Gazette the names of the elected members together with the names 
of any members nominated under sub-section (4) of section 10 (ie. on failure to elect 
a member).” 

Section 16(2) provides that the term of office for which all other members 
of a committee shall be elected, shall be fixed by the State Government by 
rules made under the Act, but shall not exceed three years. -Sub-section (3) 
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provides that notwithstanding anything contained in sub-ss. (2) and (2A) ‘or 
in any rules made under the. Act, an outgoing. member shall, unless the State 
Government otherwise directs, continue in office until the election of his suc- 
cessor is notified. 

Section 17 deals with filling in casual’ vacancy of a member. 

Section 18 deals with the election of a president. Sub-section (J ) provides 
that each committee shall have a president who shall be elected by the members 
among their number. Sub-section (2) deals with appointment of vice-president. 
Sub-section (3) provides that save as otherwise provided in this Act, 

“(a) the president shall hold office for such term not less than one year or not 
less than the residue of the term of office of the committee, whichever is less, and not 
exceeding three years, as the committee shall, previous to the election of the pre- 
sident, determine or until the expiry of the said term of office as member, but shall 
be eligible for re-election. 

(b) ...(relates to the term of office of vice-president). Provided that the term of 

office of such president or vice-president shall be deemed to extend to, and expire with, 
the date on which his successor is elected or appointed,- as the case may be.” 
Second proviso and sub-ss. (4) and (5) are not material for purposes of iis 
case. Sub-section (6) empowers the State Government to make rules regulat- 
ing the manner of election of presidents and appointment of vice-presidents. 
In exercise of the powers conferred under sub-s. (6) the State Government of 
Bombay has framed rules first under notification dated August 18, 1958, and 
finally under notification dated November 13, 1958, published in the Gazette of 
November 27, 1958. Material rules may be reproduced here: 

Rule 3(/) provides that within -twenty-five days of the notification of the 
names of the members of a committee in the Official Gazette under s. 22, the 
Collector (Deputy Commissioner) shall convene a meeting of all the members 
for the purpose of election of the President under sub-s. (1) of s. 18 and shall, 
unless it be an adjourned meeting held, under sub-r. (3), give at least seven 
days notice of the date, the hour and the place of such meeting to each member 
of the committee. Sub- rule (2) provides that an officer appointed by the Col- 
lector'for the purpose shall be the Chairman of the meeting, or as the case 
may be, of any- adjourned meeting. Sub-rule (3) provides that half the total 
number of members shall form a quorum. If there is no quorum at any time 
from the beginning of a meeting till voting is completed, the Chairman shall, 
after waiting. for a reasonable period, adjourn the meeting to such hour on the 
following day or any other day fixed by him in that behalf. A notice of the 
adjournment shall be fixed upon a notice-board in the municipal office, and at 
such adjourned meeting, the election of the President shall be held ‘whether 
there is quorum present or not. 

‘ Rule 4 reads: 

' “The Chairman shall, before procceding to elect the President, call upon the mem- 
bers to determine the term for which the President shall hold office | as required by the 
provisions of clause (a) of sub-section (3) of section 18.” 

Rule 5(3) reads: 

“After determination of the term of office of the President at the meeting, the 
Chairman shall read out to the meeting the names of all the candidates validly nomi- 
nated and the names of the proposers and seconders.” 

Rule 5(4) reads: 

“If there is only one candidate he shall be declared duly elected. If there are more 
than.one candidate, the Committee shall proceed to elect the President by means of 
the single transferable vote according to the procedure specified in the regulations in 
Appendix A to these rules.” : 

Rule 6 reads: i 

“The result of the election shall be immediately commüniested by the Chairman to 
the Collector.” 
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Rule 7 reads: 

“On receipt of the communication of the result of the election from the Chairman, 

the Collector shall forthwith notify the name of the member elected, as President in 
the official Gazette under section 20.” 

Section 18A deals with the removal of the president or vice-president from 
his office by a vote of no confidence. Section 19 deals with filling in of casual 
vacancies of president or vice-president. Section 20 provides that an election 
or nomination of a member, election of a President and the appointment of a 
vice-president of a committee shall be notified in accordance with rules made 
under this Act and such persons shall enter on their respective offices from the 
date of such notification. . 


Material part of s. 20A we have already reproduced. 


The aforesaid provisions show that under the Act as it now stands, a muni- 
cipality is normally constituted of elected members the only exception being 
nomination of a member by the State Government to fill in a vacancy occasion- 
ed by failure to elect a member. The election is conducted by the respective 
Deputy Commissioner. Results of the elections are to be communicated by the 
Supervising Officers immediately to the Deputy Commissioner. On receipt of 
the results the Deputy Commissioner is enjoined with a duty to forthwith notify 
in the Official Gazette the names of the elected members. On their names being 
notified they enter office; till that date, i.e. till the date of the notification, the 
outgoing members continue in office. After the notification, the Deputy Com- 
missioner is enjoined with a duty to convene a meeting of all the elected mem- 
bers for the election of a president from among them; this has to be done with- 
in twenty-five days of the notification of the names of the elected members. The 
Deputy Commissioner has to appoint a Chairman to preside at such a meeting. 
The Chairman is enjoined with a duty to communicate to the Deputy’ Commis- 
sioner the result of the election; immediately on receipt of the. result, the 
Deputy Commissioner is enjoined with a duty to forthwith notify in the Official 
Gazette the name of the elected president. It is only then that the president 
enters office. He has then to appoint a vice-president from among the mem- 
bers, and it is in this manner that a municipality is constituted. It would thus 
be clear that between the declaration of the result by the Supervising Officer 
and the notification of the name of the elected members in the Official Gazette 
as duly elected members there is a very little gap. So also is the case in the 
matter of the election of the president. It is only after their names are notified 
that they enter office. Unless the newly elected members enter office the out- 
going members do not go out of their office. 

All these provisions would indicate that the election proceedings relating to 
the election of members or president end with the publication in the Official 
Gazette of a notification declaring the members or president elected at the 
election. 

As a general rule the cause of action to challenge an election by an election 
petition would arise only when the election proceedings are complete. The 
reason therefor appears to be that the election proceedings should not be 
unduly retarded or protracted. In N. P. Ponnuswamt v. Returning Officer, 
Namakkal Constttuency?, after examining the various authorities Fazl Ali J., 
who delivered the judgment of their Lordships of the Supreme Court, observ- 

ed (p. 234): l 
: “The conclusions which I have arrived at may be summed up briefly as follows:— 

(1) Having regard to the important functions which the legislatures have to per~ 
form in democratic countries, it has always been recognized to be a matter of first im- 
portance that elections should be concluded as early as possible according to time 
schedule and all controversial matters and all disputes arising out of elections should be 
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postponed till after the_elections are over, so: that the election proceedings may not be 
unduly retarded or protracted.” i , z 

It is true that these observations were made while considering the provisions of 
the Representation of: the People Act which relates to elections to the Legisla- 
tures, but the ‘principle is of general application and would equally apply to 
elections te local bodies. 

There is also another aspect to the question, the historical background relat- 
ing to the constitution of tribunals empowered to decide election disputes. 
In the absence of any statutory provision the right to decide questions affecting 
the validity of an election of a member vests in the body to which the member 
has been elected. It is that right that is delegated to the election tribunal con- 
aT the statute. In the aforesaid decision Fazl Ali J. further observed 

p. 236): 

“Strictly speaking, it is the sole right of the Legislature to examine and determine 
all matters relating to the election of its own members, and if the legislature takes it 
out of its own hands and vests in a special tribunal an entirely new and unknown 
jurisdiction, that special jurisdiction should be exercised in accordance with the law 
which creates it.” 

If that be the true position, then the question of deciding validity of they 
election of a member. would naturally arise when he becomes a member of that 
body; in other words, when he enters on his office. As already pointed out, 
under the Act an elected member enters on his office from the date of notifica- 
tion. It would therefore be, in our view, reasonable to assume that the right 
to challenge an election provided for under s- 20A of the Act arises when the 
Deputy Commissioner notifies in the Official Gazette the name of the elected 
member under r. 18A referred to above. 

Further; acceptance of the contention raised by Mr. Mandlekar would result 
in protracting the election proceedings, disturbing the time schedule provided 
for in the various provisions of the Act and rules made thereunder, and confu- 
sion in the working of the system. If a challenge to the election of a member 
is allowed on the declaration of the result, but prior to its notification, then 
naturally on a good cause being shown the election tribunal would prevent noti- 
fication of his name in the Official Gazette. In that event, the elected member 
does not enter on his office; consequently under sub-s. (3) of s. 16 the outgoing’ 
member continues in office. Under r. 18A the Deputy Commissioner has to 
forthwith notify in an Official Gazette the names of elected members. A pro- 
blem is created before him whether he should notify the names of the elected 
members minus the name of the member notifying whose name is prohibited 
by the Court, or whether he should wait till the election petition is decided. 
The Deputy Commissioners of different districts may take different views. In 
the event he chooses to adopt the latter course, the election of the president is 
indefinitely withheld. In the event he chooses to follow the former course, it 
may lead to startling results. Under r. 3 of the rules framed under sub-s. (6) 
of s. 18 the Collector (Deputy Commissioner) has to convene a meeting within 
twenty-five days for electing a president. Notice of that meeting has to be 
given to all the members. As already stated the outgoing member is still 
continuing to be a member of the municipality and the Collector will naturally 
have to give notice of this meeting to that member. He thus not only gets a 
right to vote at the meeting convened for the election of the president, but can 
even. offer himself for the post of president. It is difficult to assume that the- 
Legislature intended that the outgoing member should vote at the election of a. 
new president or that he should get a right to contest the eleétion for the- 
post of the president. We should not be understood to be expressing our views 
as regards the validity of the vote cast by such an outgoing member or of 
his candidature for the election of the post of the president. All what we in- 
tend is to illustrate the confusion which is likely to be caused if the contentions 
‘of Mr. Mandlekar were accepted.: : . 

L.R.—16 
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In Shannon Realties v. St. Hichel* Lord Shaw of Dunfermline observed (p. 
192) : : ` : 

«Where the words of a statute are clear they must, of course, be followed; but, 
in their Lordships’ opinion, where alternative constructions are equally open, that 
alternative is to be chosen which will be consistent with the smooth working of the 
system which the statute purports to be regulating; and that alternative is to be 
rejected which will introduce uncertainty, friction or confusion into the working of 
the system.” 
in our judgment, therefore, the right conferred under s. 20A of the Act to 
challenge an election arises only on -the result of the election being notified. 
The view taken by us would ensure smooth progress of election proceedings 
and their completion within the time schedule provided in the Act and the 
rules framed thereunder. 

Mr. Mandlekar next contended that the view taken by us is likely to result 
in refusal of an adequate remedy to prevent a disqualified or not duly elected 
person from acting as president. In this connection he referred us to the pro- 
viso to sub-s. (3) of s. 18 of the Act, which is to the effect that the term of 
the outgoing president expires with the date on which his successor is elected. 
It is the contention of Mr. Mandlekar that on the declaration of the result by 
the Chairman of the meeting that a particular person is elected as president, 
the outgoing president ceases to hold office, the incoming president assumes 
office. Some days are bound to elapse before his name is notified. During 
that period the incoming president will officiate. A person entitled to challenge 
his election will have no remedy to go to the election tribunal and obtain an 
order restraining him from entering on his office. The argument, in our opi- 
nion, is not well made. It is true that on the declaration of the result the 
outgoing president ceases to hold office, but it is not correct to say that the in- 
coming president simultaneously enters on his office. Section 20 in terms pro- 
vides that the elected president shall enter on his office from the date of notifi- 
cation. Further under the new amended rules there is hardly any gap of time 
between the declaration and notification of the result in the Official Gazette by 
the Deputy Commissioner. The Chairman is enjoined with the duty to imme- 
diately forward the result to the Collector and the Collector is enjoined with 
the duty to forthwith publish it in the Official Gazette. As soon as the result 
is notified the person entitled to challenge election can institute proceedings 
and obtain necessary orders preventing the president from discharging the 
functions of his office on making out a good case. 

Tt is next contended by Mr. Mandlekar that the election tribunal had juris- 
diction to decide the question and it has decided it. It, therefore, cannot be 
said that it has acted without jurisdiction. We should not, therefore, inter- 
fere with its decision. This contention has very little merit. It is well-settled 
that a writ of certioraré will be issued for correcting errors of jurisdiction, and 
when an inferior Court or Tribunal acts without jurisdiction or in excess of 
it, or fails to exercise it. On the view taken by us, the District Judge had no 
jurisdiction to entertain the election petition as the election of the petitioner 
was not notified in the Official Gazette. In entertaining the petition and in 
making an interim order the District Judge has clearly acted without jurisdic- 
tion. The error is manifest on the face of the record. ‘His order is, therefore, 
liable to be quashed: Hari Vishnu Kamath v. Syed Ahmad Ishaque®. 

Tt is next necessary to consider the two decisions on which reliance was placed 
by Mr. Mandlekar in support of his contention; viz. Avi J. Cama v. Banwarilal 
and Venkati v. State of Madhya Pradesh. On a closer scrutiny of the reason- 
ing of the learned Judges deciding those cases and the provisions of the Act’ 
construed in those decisions it becomes clear that they are of little assistance 
to him. : 

Facts in Avi J. Cama v. Banwarilal were: From ward No. 39 of the City 
of Nagpur the petitioner and respondent No. 1 in that case and one Mr. Sin- 


4 [1924] A.C. 185. 5 [1955] 8.C.R. 1104. 
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ghai were candidates for the election of councillor to the Corporation of the 
City of Nagpur. Respondent No. 1 had also filed his nomination paper for 
ward No. 40. Before scrutiny, he informed the Returning Officer that he with- 
drew his candidature for ward No. 39 but would be contesting election only 
from ward No. 40. The Returning Officer, however, accepted his !nomination 
paper for ward No. 39 and rejected that for ward No. 40. At the election, 
respondent No. 1 secured highest number of votes and was, therefore, declared 
elected. The petitioner then moved the High Court.of Judicature at Nagpur 
under arts. 226 and 227 of the Constitution for quashing his election and for 
declaring that she should be deemed to, have been elected. One of the conten- 
tions raised by respondent No. 1 was that the petitioner had an adequate remedy 
of filing an election petition and, therefore, the petition should not be enter- 
tained to which the petitioner countered that it was not open to her to file an 
election petition unless respondent No. 1’s name was notified in the Official 
‘Gazette and, therefore, she had no other adequate remedy. In deciding the 
controversy the learned Judges were construing the provisions of the City of 
Nagpur Corporation Act. The decision primarily turned on the provisions of 
s. 16 of that Act. That section provided that though a councillor declared elect- 
ed cannot enter on his office before the notification, he would be deemed to have 
entered on his office for the purpose of selection of councillors. Under the Act, 
therefore, as it then stood an anomalous position arose; by declaration of the 
result the person became entitled to act as a member for certain purposes but 
was not entitled to act as a member for certain other purposes till his result 
was notified in the Official ‘Gazette. Deo J., who delivered the judgment of 
the Division Bench, observed (p. 276): 

“.,,Although a Councillor declared elected cannot enter on his office before the 
notification under section 16, the proviso to that section provides that he should be 
deemed to have entered on his office for the purpose of selection of Councillors under 
section 9 from the date of his election...If a person is disqualified to be elected, it 
must be open to a voter to prevent him from entering on his office, even for the 
limited purpose of selection of Councillors, by having recourse either to a District Court 
under section 428(1) or to this Court for a writ of quo warranto. Otherwise, a dis- 
qualified person will function as a Councillor and may be able to affect the composi- 
‘tion of the Corporation and the election of Mayor and the Deputy Mayor.” 

Farther : 

“,..By virtue of the proviso to section 16 of the Act an elected candidate is deem- 

ed to have entered on his office from the date of his election for the purpose of selec- 
tion of Councillors under section 9 of the Act. The cause of action for challenging 
the election therefore arises on the date of election...” (Italics are by us). 
It would thus be clear from the observations quoted above that the principle 
of law stated therein is that the right to challenge an election arises when the 
elected candidate becomes entitled to enter on his office. It does not run coun- 
ter to the view taken by us but on the other hand is in accord with it. Under 
that Act a member declared elected got a right to enter on his office for certain 
purposes and it is under those circumstances that it was held that the right to 
challenge an election arose on the declaration of the result. 

Second decision reported in Venkati v. State of Madhya Pradesh relates to 
the construction of the C.P. and Berar Local Government Act. Under that Act 
also the position was just the same as was under the City of Nagpur Corpora- 
tion Act, viz. that the person declared elected entered on his office for certain 

` purposes on the declaration of the result itself. 

The provisions of the Act which we have to construe are, now after the amend- 
ment, materially different from those of the City of Nagpur Corporation Act and 
the C.P. and Berar Local Government Act. Under the Act a member who is 
declared elected does not enter on his office for any purpose whatsoever till the. 
result of his election is notified in an Official Gazette. The decisions relied upon, 
therefore, have no application to the facts and circumstances of the present case. 
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In view of our decision on the first contention it is not necessary to decide the 
second contention raised by Mr. Mudholkar. 
In the result, the rule is made absolute. The order made by the District Judge 
on May 21,1959, is hereby quashed and a writ of prohibition shall issue prohibit- 
ing the District Judge from proceeding with the case. Cost will be borne as 
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Rule made absolute. 
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Bombay Taluqdari Tenure Abolition Act (Boni. LXII of 1949), Secs. 5, 2, 3—Bombay Land 
Revenue Code (Bom. V of 1879), Sec. 136—Whether holders of “Lal-liti”? lands 
liable to payment of land revenue—‘Lal-liti” lands whether “taluqdari lands’—Clause 
(b) of s. 5(1) of Bom. Act LXII of 1949 whether derogates from cl. (a) of s. 5(1) of Act 
—Holder of “Lal-liti” lands whether an occupant of unalienated land within s. 136 of 
Code—Liability imposed by s. 5 of Act LXII of 1949 whether protected by s. 17(c) 
of Act. 

Holders of “Lal-liti” lands are liable to payment of land revenue under s. 5 of the’ 
Bombay Taluqdari Tenure Abolition Act, 1949, read with the provisions of the Bom- 
bay Land Revenue Code, 1879, i ' 

“Lal-liti” lands are “taluqdari lands” within the meaning of the Bombay Talugdari 
Tenure Abolition Act, 1949, M ` 

Clause (a) of s. 5(1) of the Bombay Taluqdari Tenure Abolition Act, 1949, is a 
general provision and applies the Bombay Land Revenue Code, 1879, to all taluqdari? 
lands, while cl. (b) of s. 5(1) of the Act is a particular deeming provision with regard 
to the taluqdar and his cadet. Clause (b) merely clarifies the position of the talug- 
dar and his cadet under the Act; it does not in any way derogate from cl. (a); nor 
does it cut down the width of amplitude of el. (a). 

The holder of “Lal-liti” lands is, after the Bombay Taluqdari Tenure Abolition 
Act, 1949, an “occupant” of “unalienated land” within the meaning of s. 136 of the 
Bombay Land Revenue Code, 1879. 

Clause (c) of s. 17 of the Bombay Taluqdari Tenure Abolition Act, 1949, affords no 
protection against the liability imposed by s. 5 of the Act. i 


Tax facts appears in the judgment. x 


V. M. Timaye, 8. N. Andley, J. B. Dadachanji and Rameshwar Nath, for 


the appellants. 
N. P. Nathwani, K. L. Hathi and R. H. Dhebar, for the respondent. 


S. K. Das J. This is an appeal by special leave from a decision of the High 
Court of Bombay, dated January 31, 1955, by which it dismissed with costs a 
writ application (No. 1100 of 1954) made by the petitioners therein, who are 
now appellants before us. It raises for consideration and decision a land revenue 
problem of some complexity, which resulted from the enactment of the Bombay 
Taluqdari Tenure Abolition Act, 1949, Bombay Act LXII of 1949 (hereinafter 
referred to as the Abolition Act). The problem is if the appellants, holders of - 
certain lands known as ‘‘Lal-liti’’ lands, are liable to the State Government 
concerned for payment of land revenue under the provisions of the Bombay 
Land Revenue Code, 1879 (Bombay Act V of 1879), hereinafter referred to as 
the Revenue Code, after the enforcement of the provisions of the Abolition Act. 

The problem has to be considered in the light of certain incidents of taluq- 
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dari tenures in the Ahmedabad district of Gujrat, with special reference to the 
changes through which those tenures had gone in the past by legislation or 
otherwise. For the purposes of this appeal it is not necessary to give a full 
history of taluqdari estates in Gujrat; but it is necessary to explain what is 
meant by ‘‘Lal-liti’’ lands. We get from such books as Baden-Powell’s ‘‘Land- 
system of British India’? and Dandekar’s ‘‘The law of Land Tenure in the 
Bombay Presidency’’, from both of which learned counsel for the parties have 
extensively quoted before us, a short history of the Taluqdars of Gujrat and of 
their estates. Shortly stated, the history is this: Taluqdars of Gujrat (they 
were not known as Taluqdars then, because the name was given much later) 
originally occupied the position of Chiefs or Rulers. This was before the 
Mahomedan rule in Gujrat. When the Mahomedans invaded Gujrat, they found 
the country partitioned out into estates of large or small Chiefs, whom they 
forcibly deprived of all but one-fourth of their possessions, and the portion thus 
left took the name of ‘wanta’ (divided). Some ‘wantas’ were free of payment 
of rent or revenue; other ‘wanta’ estates paid a tribute in the shape of an 
“udhad jama” (fixed sum). After the Moguls came the Marathas. The 
accession and domination of the Marathas made no substantial difference to the 
position of these semi-independent chiefs, except that the annual payments 
varied under the Maratha rule. Then came the British, who for sometime 
continued to realise annual payments according to past years; but very soon a 
significant change took place and the nature of the payment was altered, and 
instead of tribute, the Government assumed it to be rent or revenue. The rent 
or revenue was also increased by about 50 per cent. and the result was that 
the holders of these lands fell into pecuniary embarrassment and became 
impoverished and needy. A system of annual leases was then introduced: this. 
remedy, however, proved worse than the disease, and it was sought to improve 
the position of the Taluqdars by legislation. It is not necessary for our purpose 
to refer to the details of that legislation till we come to the Gujarat Taluqdars’ 
Act, 1888 (Bombay Act VI of 1888) which was a landmark in the history of 
Taluqdari tenures. We shall have occasion later to refer to some of the provi- 
sions of this Act. It is sufficient to state here that by the time the aforesaid Act 
was passed the Taluqdars of certain districts of Gujrat including Ahmedabad 
had really become mere owners of proprietary estates, who held lands directly 
from Government, and the Act provided, inter alia, for the revenue administra- 
tion of their estates. Under the provisions of the Act, the Settlement Registers 
were prepared for each village, which served the purpose of the Record of Rights 
in those estates. In these estates, large areas of lands were granted presumably 
by the Taluqdars to cadets, widows of the family, and relations for maintenance, 
and to village servants and others, either in reward for past services or as 
remuneration for services to be performed. The holders of these transferred 
lands paid no revenue either to the Taluqdar or to Government generally. These 
grants fell into three categories: (i) those made prior to British rule; (ii) those 
made between 1818 and 1888, that is, after the introduction of British rule and 
before the passing of the Gujarat Taluqdars’ Act, 1888; and (iii) those made 
after 1888. The lands thus transferred were called ‘‘Lal-liti’’ lands because 
they were recorded in red ink in the old ‘faisal patrakas’ and in the Settlement 
Registers also, they were recorded in red ink, but were shown as subject 
to ‘‘jama’’ (land revenue) liabilities of varying character. The pre-British 
transferw were recognised by Mr. Peile (later Sir James Peile) who was the 
Taluqdari Settlement Officer in 1866, and the holders of these lands generally paid 
no ‘‘jama’’. The 1818-1888 transfers were those which were not so recognised 
by prescription, and when these lands reverted to the Taluqdar, they became his 
ordinary lands liable to payment of full ‘‘jama’’. The post Act grants were 
covered by s. 31 of the Gujarat Taluqdars’ Act, 1888 (see in this connection 
‘The Land Problems of Re-organised Bombay State’’ by Dr. G. D. Patel, 
pp. 174-175). 


246 THE BOMBAY LAW REPORTER. [VOL. LXT. - 


Such, in brief, is the history of Taluqdari estates and ‘‘Lal-liti’’ lands, so 
far as that history has a bearing on the problem before us. It is necessary now 
to state the facts which have given rise to the present appeal. In their writ 
petition to the High Court, the appellants said that they were holders of ‘‘Lal- 
liti” lands in villages Kharad and Rajka of the Dhanduka taluq of Ahmedabad 
district and were enjoying the lands without payment of any ‘‘jama’’ (land 
revenue) since the pre-British rule, though the circumstances in which their pre- 
decessors originally got the lands are lost in antiquity. They said inter alia that, 
the exemption from payment of land revenue which they had all along enjoyed 
was not affected by the Abolition Act or by any later legislation like the Bombay 
Personal Inams Abolition Act, 1952 (Bombay Act LXII of 1958) and that the 
demand for payment of land revenue made by the State Government of Bombay 
for 1950-1953 was not authorised by law. In the alternative, they also said that 
they were not liable to any assessment of land revenue till August, 1953. Accord- 
ingly, they prayed for appropriate writs (a) quashing the demands for payment 
of land revenue and (b) directing the State of Bombay, the Collector of Ahmeda- 
bad and the Revenue Officer of Dhanduka (who are now respondents before us). 
to forbear from taking any steps to enforce payment of land revenue for. the 
“Lal-liti” lands held by them. A number of similar applications, presumably 
filed by other holders of ‘‘Lal-liti’?’ lands, were also pending in the High Court. 
So far as we can gather from the record before us, there were three sets of such 
applications. The High Court delivered its leading judgment on writ application 
No. 1098 of 1954 and the application of the appellants herein (No. 1100 of 1954) 
was dismissed with costs on the grounds given in the leading judgment. The 
High Court held in effect that the holders of ‘‘Lal-liti’’ lands were liable to pay- 
ment of land revenue under s. 5 of the Abolition Act, read with the provisions 
of the Revenue Code, and the objections raised thereto on their behalf were not 
legally valid. Having been unsuccessful in their application for a certificate 
under art. 133(/)(c) of the Constitution, the appellants applied for and obtain- 
ed special leave from this Court on June 29, 1955. They then preferred the 
present appeal. 

Learned counsel for the appellants has challenged the correctness of the 
decision of the High Court on various grounds. It will be convenient to take 
these one by one. 

The first point urged is that the relevant provisions of the Abolition Act 
do not apply to ‘‘Lal-liti’”’ lands, which are not ‘‘taluqdari lands’’ within the 
meaning of the Abolition Act, and, therefore, no liability for payment of land 
revenue in respect of ‘‘Lal-liti’’ lands can arise under s. 5 thereof. At this stage, 
we must read the relevant provisions of the Abolition Act. The expressions 
‘‘Taluqdari land’’ and ‘‘Taluqdari tenure” are defined in s. 2, cls. (3) and (4): 

Section 2: 

S) es 

(IA) .. 

(2)... F 
(3) ‘Taluqdari land’ means land forming part of a taluqdari estate and includes land 
forming part of such estate and held by a cadet of a taluqdar’s family for the purpose 
of maintenance; 

(4) ‘Taluqdari tenure’ means land tenure on which the taluqdari land is held.” 

Section 3 states: 

“With effect from the date on which this Act comes into force, : 

(i) the taluqdari tenure shall wherever it prevails be deemed to have. bten abo- 
lished; and et 
' (H) save as expressly provided by or under the provisions of this Act, all the inci- 
dents of the said tenure attaching to any land comprised in a taluqdari estate shall be 
deemed to have been extinguished.” 
Section 5, which is of great importance for the purpose of this appeal, read as 
follows before it was amended in 1953., 

Section 5. (1) “Subject to the provisions of sub-section (2),— 
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(a) all taluqdari lands are and shall be liable to the payment of land revenue in 
accordance with the provisions of the Code and the rules made thereunder, and 

(b) a taluqdar holding any taluqdari land or a cadet of a taluqdari family holding 
any taluqdari land hereditarily for the purpose of maintenance, immediately before the 
coming into force of this Act, shall be deemed to be an occupant within the meaning of 
the Code or any other law for the time being in force. ; 

(2) Nothing in sub-section (1) shall be deemed to affect— 

(a) the right of any person to hold any taluqdari Jand wholly or partially exempt 
from payment of land revenue under special contract or any law for the time being in 
force; : 

(b) the right of any person to pay jama under any agreement or settlement recog- 
nised under section 23 or under a declaration made under section 22 of the Taluqdars’ 
Act so long as such agreement, settlement or declaration remains in force under the 
provisions of this Act.” 

Now, the argument on behalf of the appellants has proceeded on the follow- 
ing lines; learned counsel for them has submitted that the expression 
“Taluqdari land’? is defined as land forming part of a taluqdari estate; but the 
expression ‘‘taluqdari estate’’ is not defined, though the expression ‘‘Taluqdari 
tenure’’ is defined; therefore, taluqdari estate can only mean such land or estate 
in which the talugdar has some subsisting interest; but in “Lal liti”? lands, at 
least of the pre-British rule, the taluqdar retains no interest after the grant, and. 
therefore, ‘‘Lal-liti’’ land is not taluqdari land within the meaning of s. 5 of the 
Abolition Act. We have now to consider the soundness of this line of argument. 

In the High Court as also before us an attempt was made on behalf of the 
respondents to establish that the taluqdar retained a reversionary right to ‘“‘Lal- 
liti” lands in case the holder died without any heir. The High Court said right- 
ly, in our opinion, that on the materials placed before it, it could not be said that 
the respondents had established that position. The High Court then considered 
the meaning of the expression ‘taluqdari estate’ and said that it was used in a 
descriptive sense and was not equivalent to the expression ‘Taluqdar’s estate’. 
Said the High Court: 

“Therefore, the expression “Taluqdari estate” is a comprehensive expression includ- 
ing all lands which at one time belonged to the Taluqdar. In the eye of the law, although 
the lands might have been alienated by the Taluqdar, they still form part of the estate. 
Therefore, the expression is more an expression indicating a particular tenure rather 
than a particular interest enjoyed by the Taluqdar...Therefore, if the lands, the subject 
matter of the petition did at any time belong to the Taluqdar which he subsequently 
alienated, they would be covered by the definition in the Act of 1949 notwithstanding 
the fact that when the Act was passed the Taluqdar had no interest in those lands.” 
We are in agreement with the view thus expressed by the High Court. Having 
regard to the history of the ‘‘Lal-liti’’ lands to which we have earlier adverted 
and the provisions of the Gujarat Taluqdars’ Act, 1888, it is manifestly clear that 
*«Tal-liti’? lands are lands which form part of a taluqdari estate, even though no 
‘jama’ was actually paid for such lands to the taluqdar or to the Government. It 
is necessary to refer here to ss. 4, 5 and 22 of the Gujarat Taluqdars’ Act, 1888. 
Section 4 empowers the Government to direct a revenue survey of any Taluqdari 
estate; s. 5 lays down what particulars the Settlement Registers prepared 
by the Survey Officer in respect of a taluqdari estate shall contain. One of such 
particulars is 

“the name and description and the nature and extent of interest of every alienee 
and of: eyery incumbrancer of the estate or any portion thereof together with a specifica- , 
tion of (i) “the aggregate area over which such interest extends; (ii) the amount and 
nature of rent or land revenue, if any, payable or receivable by such alienee and in- 
cumbrancer, etc.” a gk 
Tt is not disputed before us, and the High Court has referred to it, that in the 
Settlement Registers prepared in respect of the two villages in question under 
s. 5 of the Gujarat Talugdars’ Act, 1888, the interest of the appellants in the 
‘Lal-liti” lands held by them was shown as comprised within the Dhandukn 
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Taluqdari estate. This clearly showed that these ‘‘Lal-liti’’ lands formed part 
of a taluqdari estate, apart altogether from the question what interest, if any, 
the taluqdar retained in them after the alienation. Section 22 of the Gujarat 
Taluqdars’ Act, 1888, also points the same way. It lays down how the ‘‘jama’’ 
of a taluqdar’s estate is to be calculated: it says that the aggregate of the survey 
assessments of the lands composing such estate, minus such deduction, if any, 
as the Government shall in each case direct, shall be the ‘‘jama’’. Along with 
their petition, the appellants filed an annexure marked ‘‘A’’: that annexure, 
besides showing the lands of the appellants within a taluqdari estate, also show- 
ed the ‘‘jama’’ payable for each plot of land. This again showed that whether 
the ‘‘jama’’ be actually paid or not, the ‘‘Lal-liti’’ lands held by the appel- 
lants formed part of a taluqdari estate. We accordingly hold that learned coun- 
sel for the appellants is not right in his contention that ‘‘Lal-liti’’ lands are 
not part of a taluqdari estate and, therefore, are not ‘taluqdari lands’ within 
the meaning of the Abolition Act. : 

Learned counsel for the appellants referred us to certain decisions of the 
Bombay High Court as to the meaning of the expression ‘‘Taluqdar’s estate”? 
in s. 31 of the Gujarat Taluqdars’ Act, 1888, and contended that it meant an 
estate held by the Taluqdar as a Taluqdar and on the same analogy, he urged 
that land forming part of a taluqdari estate must also mean.land in which the 
taluqdar has some interest as a Taluqdar (Khodabhai v. Chaganlal', Bichu- 
bhai v. Vela Dhanji? and Talukdari Settlement Officer v. Chaganlal Dwarka- 
das*). We do not think that those decisions are of any help to the appellants 
for the simple reason that the analogy does not apply; we are concerned here 
not with the meaning of the expression ‘‘taluqdar’s estate’’ occurring in s. 31 
of the Gujarat Talugdars’ Act, 1888, but with the meaning of a different ex- 
pression, viz. ‘‘taluqdari estate’’ in s. 2(3) of the Abolition Act. Moreover, in 
some of the decisions relied on by the learned counsel, it was recognised that 
there was a distinction between ‘taluqdar’s estate’ and ‘taluqdari estate’. 

We were also addressed at some length on the effect of the relinquishment 
of his land by the taluqdar in favour of the Collector (Nathuram v. Secretary 
of State*) or the effect of an attachment of the village under s. 144 of the Reve- 
nue Code on failure of the taluqdar to pay the assessment (Tulla v. Collector 
of Kaira®). We do not think that it is necessary in the present case to con- 
sider those questions. 

We now go to the second point urged on behalf of the appellants. This point 
was not urged before, nor considered by, the High Court in the writ applica- 
tion in which it gave its leading judgment. The appellants wished to urge 
the point in the High Court on their own application, but were told that if 
the decision of the High Court in Writ Application No. 1098 of 1954 was 
wrong, it could be corrected only by this Court. The argument on this point 
is based on s. 5(7) of the Abolition Act, which we have quoted earlier, and is 
in two parts: firstly, it is contended that if cls. (a) and (b) of sub-s. (1) of 
s. 5 are read together, the only reasonable conclusion is that cl. (a) is merely 
declaratory and cl. (b) is the operative clause and according to that operative 
clause, the persons who become liable for payment of land revenue are only 
two in number, namely, (1) a taluqdar holding any taluaqdari land. and (2) a 
cadet of a taluqdari family holding any taluqdari land with hereditary rights 
for the purpose of maintenance immediately before the coming into force of 
the Abolition Act, and, therefore, the holder of ‘‘Lal-liti’? lands, assuming 
them to be taluqdari lands, has no liability under s. 5(1); secondly, ft is con- 
tended that even if cls. (a) and (b) of sub-s. (/) of s. 5 are read distributively, 
the holder of ‘‘Lal-liti’?’ lands has still no liability, because cl. (a) makes taluq- 
dari lands liable to the payment of land revenue in accordance with the pro- 
visions of the Revenue Code and there is no provision’ in that Code under 

1 (1907) 9 Bom. L.R. 1122. 4 (1929) 32 Bom. L.R. 907. 


2 (1909) 11 Bom. L.R. 736. 5 (1918) 20 Bom. L.R. 748. 
3 (1910) 12 Bom. L.R. 903. 
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which a ‘‘Lal-liti’’ holder can be made liable to the payment of land revenue. 

We take the first part of the argument first. How should we read els. (a) 
and (b) of sub-s. (7) of s. 5 of the Abolition Act? Learned counsel for the 
appellants states that if cl. (a) is also read as a clause which operates to charge 
all taluqdari lands with liability for payment of land revenue, then cl. (b) be- 
comes a wholly unnecessary surplusage. On the other hand, learned counsel 
for the respondents points out that if the intention was to fasten liability on 
two categories of persons only, taluqdars and cadets, then cl. (a) was really 
unnecessary. We think that both the clauses have a meaning and purpose. 
Clause (a) makes all taluqdari lands liable to the payment of land revenue in 
accordance with the provisions of the Revenue Code. Section 3 of the Aboli- 
tion Act abolishes taluqdari tenure and extinguishes all its incidents. If there 
was only abolition of taluqdari tenures without anything more, there would 
have been a void. Obviously enough, it was necessary to say what would 
happen to taluqdari lands after abolition of the taluqdari tenure. Therefore, 
cl. (a) states that all taluqdari lands shall be liable to the payment of land 
revenue in accordance with the provisions of the Revenue Code. What then 
is the meaning of cl. (b)? It is a deeming provision by which the taluqdar 
and his cadet shall be deemed to be an occupant within the meaning of the 
Revenue Code; and ‘occupant’ under the Revenue Code means ‘a holder in 
actual possession of unalienated land’. The word ‘alienated’ has also a spe- 
vial meaning in the Revenue Code; it means ‘transferred in so far as the 
rights of Government to payment of rent or land revenue are concerned, 
wholly or partially, to the ownership of any person’. Clause (b) merely clari- 
fies the position of the taluqdar and his cadet under the Abolition Act; it does 
not in any way derogate from cl. (a); nor does it cut down the width of ampli- 
tude of cl. (a). We are of the view that cls. (a) and (b) should be read 
together, but not in the sense suggested by the learned counsel for the appel- 
lants. Clause (b) clarifies the position as respects two categories of persons; 
but that does not mean that if a third category of persons properly come 
under cl. (a), they will not be liable to payment of land revenue on a specious 
and unwarranted assumption that cl. (b) as the operating clause cuts down - 
the amplitude of cl. (a). The true view is that cl. (a) is a general provision 
and applies the Revenue Code to all taluqdari lands, while cl. (b) is a parti- 
cular deeming provision with regard to the taluqdar and his cadet. 

Now, as to the second part of the argument. It is necessarry to read here 
s. 1386(/) of the Revenue Code: 

“Section 136. (1) In the case of unalienated land the occupant, and in the case of 
alienated land or taluqdari land, the superior holder, shall be primarily liable to the 
State Government for the payment of the land revenue, including all arrears of: land 
revenue, due in respect of the land. Joint occupants'and joint holders who are pri- 
marily liable under this section shall be jointly and severally liable.” 

The question is if the holder of ‘‘Lal-liti’’ lands is, after the Abolition Act, 
an occupant: of unalienated land within the meaning of s. 136; if he is, then 
he is liable to the payment of land revenue under s. 5(J)(a) of the Abolition 
Act read with s. 136 of the Revenue Code. In dealing with this question, which 
has caused- us some anxiety, we must remember the meaning of the expressions 
‘occupant’ and ‘alienated’ used in the Revenue Code. The argument on be- 
half of the appellants is that a ‘‘Lal-liti’’ holder is not an occupant of un- 
allienated land; the respondents contend that he is, after the enforcement of 
the Abolition Act. On a careful consideration of the question we have come 
to the conclusion that the contention of the respondents is correct. 

In respect of ‘‘Tal-liti’? lands, Government made no separate settlement 
with the holder of such lands; the settlement was made with the taluadar, 
within which settlement ‘‘Lal-liti’’ lands were included. The right of Govern. 
ment to payment of land revenue was never transferred to the holder of ‘‘Tual- 
liti’’ lands though it is true that some of the taluqdars got a deduction under 
s. 22 of the Gujarat Taluqdars’ Act, 1888, for the ‘‘Lal-liti’’ lands. We have 
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been addressed at some length as to what was the position of taluqdars and 
“‘Tal-liti’? holders previous to the Abolition Act. On behalf of the respon- 
dents it has been submitted that one characteristic of the taluqdari tenure was 
that the taluqdari estate was neither alienated nor unalienated within the 
meaning of the Revenue Code; because the taluqdars were not grantees of the 
British but enjoyed proprietary rights in their eastates even before the advent 
of British rule. As to ‘‘Lal-liti’’ lands, they were not generally taken into 
account at the time of calculating the ‘‘jama’’ payable by the taluqdars to 
Government; and as a result, they were not covered by the Settlement guarantee 
operating in favour of the taluqdar. Therefore, so the argument on behalf of 
the respondents has proceeded, holders of ‘‘Lal-liti’? lands became liable to 
payment of full assessment on the footing that they became occupants of ‘un. 
alienated land, with effect from the date on which the Abolition Act came into 
force. Learned counsel for the respondents has also drawn our attention to 
the list of amendments in the Revenue Code made by Schedule I of the Aboli- 
tion Act in support of his contention that the taluqdars and all taluqdari lands 
have been brought into the scheme of the Revenue Code by the necessary 
amendments of s. 136 and other sections of the Revenue Code. 

The narrow question before us is, as we have stated earlier, whether a ‘‘Lal- 
liti” holder is an ‘occupant’ of ‘unalienated land’ within the meaning of the 
Revenue Code. We are of the view that whatever may have been his position 
earlier, on the abolition of the taluqdari tenure by the Abolition Act he be- 
came a holder in actual possession of land in respect of which the Government 
had not transferred its rights to the payment of revenue, wholly or parially, 
to the ownership of any person. i 
Therefore, the second point urged on behalf of the appellants fails in both 
parts. : 

We need notice very briefiy three other points urged on behalf of the appel- 
lants; because we are in such complete agreement with the High Court with 
regard to them, that it is unnecessary to re-state in detail the reasons which 
the High Court has already given. i i 

(1) As to the saving cl. (c) of s. 17 of the Abolition Act, the High Couri 
has rightly pointed out that it is the usual saving clause which says in effect. 
that the repeal of the Gujarat Taluqdars’ Act, 1888, shall not be deemed to 
affect any declaration made or any agreement or settlement recognised ete. 
under the provisions of the repealed Act. The aforesaid saving clause affords 
no protection against the liability imposed by s. 5 of the Abolition Act. 

(2) Learned counsel also relied on s. 5(2) (a) of the Abolition Act, before its 
repeal by the Bombay Personal Inams Abolition Act, 1952 (Bombay Act XLII 
of 1953), and based his alternative claim thereon. Here again, the High Court 
rightly pointed out that there was no special contract in favour of the appellants 
as to exemption from payment of land revenue nor was there any law for the 
time being in force (after the Abolition Act) which granted the holder of 
‘“‘Ta)-liti’’? lands exemption, wholly or partially, from payment of land reve- 
nue; therefore, the appellants were entitled to no protection under s. 5(2) (a) 
of the Abolition Act till August 1, 1953. 

(3) Lastly, it was submitted that there was a settlement for thirty years 
with the taluqdari estate in question in 1925-26 and in the absence of any 
fresh settlement under the provisions of the Revenue Code, a ‘‘Lal-liti’’ holder 
was not liable to pay land revenue within that period. This point is complete- 
ly answered by s. 4 of the Abolition Act which in terms says that all revenue 
surveys or revised revenue surveys of taluqdari estates under s. 4 of the Gujarat 
Taluqdars’ Act, 1888, and all settlement made shall be deemed to have been 
made under Chapters VIII and VIITA. of the Revenue Code and the settlement 
registers and other records prepared at such surveys shall be deemed to have 
been prepared under the corresponding provisions of the Revenue Code. We 
know that the ‘‘Lal-liti’’ lands of this case were shown in the Settlement Re- 
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gisters prepared under the Gujarat Taluqdars’ Act, 1888. In view of the pro- 
visions of s. 4 of the Abolition Act, no fresh settlement was necessary. 

For the reasons -given above, we hold that the appellants have failed to show 
that the decision of the High Court is wrong. The appeal is accordingly dis- 


missed with costs. i 
i i Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), O. VI, rr. 14, 15; O. VII, rr. 1 & 11; O. IV, rr. 1 & 2 
—Plaint not properly signed or verified whether makes suit ineffective, inoperative 
or void—Whether re-signing and re-verification of plaint relates back to original date 
of suit—Amendment of properly instituted plaint whether relates back to original 
plaint—Whether words “duly authorized” in O. VI, r. 14 restricted to mean authorized 
by proper written authority or by power of attorney—Plaint whether can be pre- 
sented only by plaintiff personally or by person duly authorized by him—Practice 
(Civil)—Pleadings—Courts receiving pleadings to require that requirements of O. VI, 
vr. 14 & 15 and O. VII, r. 1 should be complied with. 


If a plaint is not properly signed or verified but is admitted and entered in the 
register of suits it does not cease to be a plaint and the suit cannot be said not to 
have been instituted merely because of the existence of some defects or irregularities 

. in the matter of signing and verification of the plaint. When a defective plaint is 
rectified and re-signed and re-verified on a subsequent date, the re-signing or the 
re~verification of the plaint relates back to the original date of the suit. Even when 
the plaint is amended after it is properly instituted, the amendment relates back 
to the original plaint unless the amendment adds new parties or new properties. 

The expression “signed by any person duly authorized by him to sign the same” 
in O. VI, r. 14, of the Civil Procedure Code, 1908, is not restricted to written authori- 
zations. If the authorization is proved, even oral authorization must be taken as 
sufficient. ; 

Order IV, r. 1, of the Civil Procedure Code, 1908, doek not require that a plaint 
should be presented by the plaintiff personally or by a person duly authorized by 
him. It can be presented by any person. In the case of a suit where there are 
two or more plaintiffs, presentation of the plaint by one of the plaintiffs or by the 
pleader of one of the plaintiffs will be a proper presentation. 

Courts receiving pleadings and Officers authorised to receive pleadings must see 
that the requirements of O. VI, rr. 14 and 15 and of O. VI, r. 1, of the Civil Procedure 
Code, 1908, are properly complied with. 

Ganpati Nana v. Jivanabai,’ Bundi Portland Cement Co. Ltd. v. Abdul Hussein,’ 
Nanjibhai v. Popatlal’ Prince Line Ltd. v. Trustees of Port Trust, Uttamram Vithal- 
das v. Thakordas Parshottamdas, Ephrayim v. Turner, Morrison & Co.’ In the Matter 
of the petition of Bisheshar Nath’? Netram v. Bhagwan,’ Ali Muhammad Khan v. Ishaq 
Ali Khan, Shib Deo Misra v. Ram Prasad,” Subbiah Pillai v. Sankarapandiam Pillai,” 
Ramgopal Ghose v. Dhirendra Nath Sen,” Sarju Prasad v. Badri Prasad,” Mohini 
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Mohun Das v. Bungsi Buddan Saha Das,” Basdeo v. John Smidt,” Great Australian 
Gold Mining Company v. M ," Fowler v. Barstow,” Govindoss v. Muthiah Chetty,” 
Rajit Ram v. Katesar Nath,” Educational Book Depot v. Rabindra Nath Tagore,” 
Qanayat Husain v. Sajidunnisa Bibi" Bibi Asghari v. Md. Kasim," Calico Printers’ 
Association, Ltd. v. Karim & Bros.” Delhi and London Bank v. Oldham," Bengal 
Jute Mills v. Jewraj Heeralal” Rohini Kumar v. Niaz Mahammad," Nallakumara v. 
- Pappayi Ammal, Weldon v. Neal” Janardan Kishore Lal v. Shib Pershad Ram,” 
Charan Das v. Amir Khan,” referred to. 


M. EÈ. Bobde and'G. B. Sidhaye, for the appellant. 
B. H. Chati, for the respondent. 


Rasu J. I would like to add the following observations on the question of 
limitation. 

In order to appreciate the points of law involved, it is necessary to state a 
few relevant facts :— 

In the plaint two plaintiffs were named, namely, (1) AU India Reporter, 
Limited, Bombay, and (2) Shri V. V. Chitaley. The plaint was signed by 
Shri V. V. Chitaley (plaintiff-No. 2) and by one S. B. Ghushey who signed as 
agent to plaintiff No. 1. It was also verified by S. B. Ghushey as agent to 
plaintiff No. 1. The plaint was filed on February 18, 1949, one day prior to 
the expiry of the period of limitation. The plaint was presented by Shri Shid- 
haye, advocate, whose power was signed by V. V. Chitaley and S. B. Ghushey 
who signed as agent of plaintif No. 1. Along with the plaint, a power-of- 
attorney by A.I.R. Limited, in favour of S. B. Ghushey, dated May 1, 1946, 
was filed. After the date of this power-of-attorney and before the date of 
the suit, A.I.R. Limited was converted into a publie limited company in 1948. 

Objections having been taken by the defendant on the ground that the plaint 
was not properly signed or verified, the trial Court held on April 9, 1951, that 
the plaint was not properly signed and verified on behalf of plaintiff No. 1 
and ordered that the plaint should 'be properly signed and verified by some- 
one authorized on behalf of plaintiff No. 1, either under O. VI, r. 14, or under 
O. XXIX, r. 1, Civil Procedure Code. In compliance with this order dated 
April 9, 1951, S. B. Ghushey again signed the plaint and again verified it on 
April 24, 1951, after filing a fresh power-of-attorney from plaintiff No. 1 dated 
April 18, 1951. 

Against the order of\the trial Court dated April 9, 1951, holding that the 
plaint was not properly signed and verified on behalf of plaintiff No. 1, a revi- 
sion application was filed in the High Court (Civil Revision No. 395 of 1951) 
which was decided on January 18, 1952. The High Court held that no ques- 
tion of jurisdiction was involved in the revision application as the trial Court 
undoubtedly had power to ask the party to rectify a defect in regard to sign- 
ing and verification of the plaint. The High Court observed that the trial 
Court had not framed an issue on the point of limitation, and therefore the 
High Court did not decide the question of limitation in révision, but left it 
open to the defendant to plead the bar of limitation. : 

Accordingly the defendant pleaded the bar of limitation before the trial 
Court and this contention was upheld by the trial Court on the following 
grounds :— 

(1) The signature of Ghushey on the plaint and its verification by him in his capa- 
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city as agent of the ALR. Limited (plaintiff No. 1) under a power given by it when 
it was a private Limited Company do not enure for the benefit of the ALR. Limited 
on the date of the institution of the suit when it had become a public Limited Company. 

(2) The plaint can be signed and verified by a person orally authorized by a 
plaintiff to do so, but in the instant case plaintiff No. 1 is a company. Under Articles 
153(7) and 156 of the Articles of Association of the Company only the Managing Director 
of the plaintiff Company had power to institute suits for plaintiff No. 1, and it is no- 
where shown that he had power to authorise somebody else to sign pleadings for 
plaintiff No. 1. Under Article 153(19) of the Articles of Association of plaintiff No. 1, 
read with Article 156, the Directors could confer a power of attorney under the seal 
of the Company upon any person to be attorney of the Company for the purposes of 
the powers conferred on the Directors under Article 152 which include a power to insti- 
tute and conduct suits under Article 153(7). The power of attorney of Ghushey dated 
{8-4-'51 does not bear the seal of the Company. An oral authorization would also not 
be valid in view of the Articles of Association. 

(3) Even if the signature of Ghushey on the plaint for plaintiff No. 1 was valid, his 
verification is neither proper nor authorized. 

(4) On 18-2-’49, the date of the plaint, it cannot be said that Ghushey was ac- 
quainted with the facts of the case as required by O. VI, r. 15, Civil Procedure Code. 
So verification of the plaint by Ghushey was not proper. 

(5) The plaint was also not properly presented on behalf of plaintiff No. 1 who 
alone had interest in the suit, the other plaintiff, namely, plaintiff No. 2, being only a 
formal plaintiff. 

(6) It was only on 24-4-’51 that the plaint was properly signed and verified by 
Ghushey under the power of attorney from plaintiff No. 1 after its conversion into a 
public Limited Company. As the plaint must be deemed to have been properly pre- 
sented on 24-4-’51 and as the cause of action accrued on 19-2-’46, the suit was clearly 
barred by limitations as the period of limitation is admittedly three years. 

The question of limitation, therefore, involves the following points :— 

(1) Who has to sign the plaint, who has to verify it, and who has to pre- 
sent it? 

(2) If there are any defects or irregularities in regard to signing of the 
plaint or its verification, can these defects be removed on a subsequent date 
after the hearing of the suit has commenced? Can they be removed in ap- 
peal? If so, does the removal of the defect or irregularity relate back to the 
original date of presentation of the plaint? In other words, is the suit deemed 
to be instituted on the original date or on the date on which the defects or 
irregularities in regard to the signing etc. of the plaint are removed? 

(3) In regard to a private Limited Company which is converted into a 
public Limited Company before the date of the suit, can a person holding 
power-of-attorney of the former sign a plaint and verify it on behalf of the 
latter ? 

(4) Would the decision of these questions depend on whether the plaintiff 
is a sole plaintiff or is one of several plaintiffs? Should the rules regarding 
signature, verification and presentation of the plaint be complied with by all 
plaintiffs ? 

I shall discuss the questions of law at issue first with reference to the pro- 
visions of the Civil Procedure Code and then with reference to decided cases. 
Our attention has not been drawn to any case of the Supreme Court on these 
points. 

The relevant provisions of the Civil Procedure Code must be borne in mind. 
They ars: O. IV, r. 1; O. IV, r. 2; O. VI, r. 14; O. VI, r. 15; O. ID, r. 1; 
O. IT, r. 2; and O. VII, r. 11. 

O. IV, r. 1:—“Every suit shall be instituted by presenting a plaint to the Court or 
such officer as it appoints in this behalf.” 

O. IV, r. 2:—“Every plaint shall comply with the rules contained in Orders VI and 
VI, so far as they are applicable.” 

O. VI, r. 14:—“Every pleading shall be signed by the party and his pleader (if any): 
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Provided that where a party pleading is, by reason of absence or for other good cause, 
unable to sign the pleading, it may be signed by any person duly authorized by him to 
sign the same or to sue or defend on his behalf.” X 

O. VI, r. 15:—(1) Save as otherwise provided by any law for the time being in 
force, every pleading shall be verified at the foot by the party or by one of the parties 
pleading or by some other person proved to the satisfaction of the Court to be acquainted 
with the facts of the case.” i : 

O. UI, r. 1:—“Any appearance, application or act in or to any Court, required or 
authorised by law to be made or done by a party in such Court, may, except where 
otherwise expressly provided by any law for the time being in force, be made or done 
by the party in person, or by his recognized agent, or by a pleader appearing, applying 
or acting, as the case may be, on his behalf: 

Provided that any such appearance shall, if the Court so directs, be made by the 
party in person.” 

O. III, r. 2:—“The recognised agents of parties by whom such appearances, applications 
and acts may be made or done are— 

(a) persons holding powers-of-attorney, authorizing them to make and do such 
appearances, applications and acts on behalf of such parties; 

(b) persons carrying on trade or business for and in the names of parties not resi- 
dent within the local limits of the jurisdiction of the Court within which limits the 
appearance, application or act is made or done, in matters connected with such trade or: 
business only, where no other agent is expressly authorized to make and do such appear- 
ances, applications and acts.” 

O. VU, r. 11:—“The plaint shall be rejected in the following cases:— 

(a) where it does not disclose a cause of action; 

(b) where the relief claimed is undervalued,...; 

(c) where the ... plaint is written upon paper insufficiently stamped,...; 

(d) where the suit appears from the statement in the plaint to be barred by any law.” 


Order VI, r. 14, requires that every pleading i.e. a plaint or a written state- 
ment, shall be signed by the party and his pleader, if any, provided that where 
a party pleading is, by reason of absence or for other good cause, unable to sign, 
the pleading may be signed by any person duly authorised by him. Order VI 
also contains provisions as to what a pleading should contain and should not 
contain; for instance, O. VI, r. 2, provides that pleadings should contain in 
a concise form a statement of all the material facts but should not state the 
‘evidence by which material facts are to be proved. Order VII, r. 1, enumerates 
some essential particulars to be stated in a plaint. 

Order VI, r. 14, provides that in certain circumstances a pleading may. be 
signed by any person duly authorized by the plaintiff to sign the plaint or 
to sue on his behalf. The expression ‘‘signed by any person duly authorized 
by him to sign the same” in r. 14 need not be restricted to written authoriza- 
tions. If the authorization is proved, even an oral authorization should be 
taken as sufficient and there is no reason to read O. VI, r. 14, as requiring 
written authorization or a power-of-attorney. At this stage, the provisions of 
O. ILI, r. 1, must also be considered. Order III, r. 1, reads as follows :— 

“Any appearance, application or act in or to any Court, required or authorized by law 
` to be made or done by a party in such Court, may, except where otherwise expressly 
provided by any law for the time being in force, be made or done by the party in 
person, or by his recognized agent, or by a pleader appearing, applying or acting, as the 
case may be, on his behalf: 

- Provided that any such appearance shall, if the Court so directs, be mage by the 
party in person.” 

Order III, r. 2, describes who the recognized agents, referred to in O. ITI, r. 1, 
are. Order III, r. 2, has been amended by the Bombay High Court. But this 
amendment did not govern the plaint in the instant case when it was filed. 


Order III, r. 1, applies only to appearances, applications, or acts in or to 
any Court, required or authorized by law to be made or done by any party in 
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such Court. The signature on a plaint is not an appearance, or application, 
or act in or to any Court. The presentation of a plaint may be an act to or 
in a Court, but the mere act of signing a plaint would not be an act in or to 
a Court. A plaint can be signed outside the Court. It would not, therefore, 
come within the scope of O. III, r. 1, and O. III, r. 2.. The presentation of a 
plaint in a Court would also not be governed by O. III, r. 1, as the presenta- 
tion of a plaint is not required or authorized by law to be made or done by 
a party to such Court. Order IV, r. 1, which refers to presentation of a plaint, 
does not require the presentation to be made or done by a party. Order IV, 
r. 1, merely provides that every suit shall be instituted ‘by presenting a plaint 
to the Court or such officer as it appoints in this behalf. Order IV, r. 1, does 
not specify by whom a plaint is to be presented. A plaint can, therefore, be 
presented by any person. It can perhaps even be sent by registered post, ad- 
dressed to the Court or to the officer appointed by the Court to receive plaints, 
but this point need not be further considered as it does not arise in the present 
case. 


The question is whether the provisions contained in O. VI relating to sigun- 
ing, verification and: presentation of the plaint relate merely to procedure or 
whether a plaint which does not strictly comply with the requirements of O. VI 
would cease to be a valid plaint and would be a nullity because of such defects 
or irregularities. It is true that when a plaint is presented to the Court or 
to such officer as the Court appoints, it is open to the Court or to the officer to . 
point out the defects or irregularities to the person presenting the suit and to 
require him to rectify the defects or irregularities. But can it be said that the ` 
defects or irregularities would make the presentation of the suit itself invalid 
although the plaint is admitted and particulars of the plaint are entered in 
a register of suits as provided by O. IV, r. 2% In this connection it is necessary 
to note that O. VII, r. 11, which refers to the rejection of a plaint, enumerates 
only four cases in which a plaint has to be rejected, but it does not enumerate 
any of the defects or irregularities referred to in O. VI, r. 14, O. VI, r. 15, or 
O. VI, r. 2. It is clear from the provisions contained in O. VI that these rules. 
relate only to procedure, and the better view would be to regard them as mere 
matters of procedure and to hold that if a plaint is not properly signed or 
verified but is admitted and entered in the register of suits it does not cease 
to be a plaint and the suit cannot be said not to have been instituted merely 
because of the existence of some defects or irregularities in the matter of sign- 
ing and verification of the plaint. 


I shall next turn to the authority of decided cases. That defects in regard 
to signature on a plaint are technical irregularities relating to matters of pro- 
cedure which can be cured at any time irrespective of the question of limita- 
tion was the view taken by a Division Bench of the Bombay High Court in 
Ganpati Nana v. Jivanabai,’ by a single Judge of the Bombay High Court in 
Bundi Portland Cement Co. Ltd. v. Abdul Hussein,2 and by another single 
Judge in Nanjibhai v. Popatlal.S A contrary view that it cannot be said that 
a suit has been instituted if it did not comply with O. VI, r. 14, or O. VI, r.,15, 
Civil Procedure Code, was held by a single Judge in'Prince Line Lid. v. 
Trustees of Port Trust+, relying on the Division Bench judgment in Uttamram 
Vithaldas v. Thakordas Parshottamdas.® But the observations in Uttamram 
Vithaldas v. Thakordas Parshottamdas were held in Nanjibhai v. Popatlal to 
be obiter dicta as the question of limitation was not considered in that case. 
The real question decided by the High Court in Uttamram Vithaldas v.` Tha- 
kordas Parshottamdas was whether or not the plaintiff should be allowed sub- 
sequently an opportunity to rectify defects in the matter of signature on the 
plaint. The High Court set aside the dismissal of a suit by the trial Court 
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which had dismissed the suit on the ground that the plaint had not heen pro- 
perly signed. The High Court set aside the dismissal of the suit and allowed 
the plaintiff an opportunity to sign the plaint. Without deciding the question 
of limitation the High Court made some observations as to the date on which 
the suit must be deemed to have been instituted. As the question of limitation 
was not decided, it was not necessary to decide on what date the suit had been 
instituted. . 

The judgment of the Division Bench of the Bombay High Court in Ganpati 
Nana v. Jivanabai and the judgments of single Judges in Bundi Portland 
Cement Co. Ltd. v. Abdul Hussein, Ephrayim v. Turner, Morrison & Co.© and 
Nanjibhai v. Popatlal are in favour of the view that defects in regard to the 
signature, or verification or presentation of the plaint are mere irregularities 
of procedure. In Bundi Portland Cement Co. Ltd. v. Abdul Hussein it was 
held that the rule in O. XXIX, r. 1, Civil Procedure Code, regarding signature 
on the plaint is only a matter of procedure and that ‘‘if the signature on the 
- plaint or the verification of the pleading is defective, the defect can be cured 
at any subsequent time.’’ Jt was also held that the provisions contained in 
O. XXIX, r. 1, Civil Procedure Code, are clearly permissive and not impera- 
tive. Order X XIX, r. 1 is merely a rule of procedure and does not exclude 
the operation of O. VI, r. 14 and r. 15. In Ganpati Nana v. Jivanabai, where 
a power-of-attorney was defective, it was held that the decree should not be 
disturbed in appeal in spite of the defect. If such defects go to the root of 
‘ the plaint and vitiate the plaint, there could be no suit and no decree. As the 
- High Court refused to disturb the decree in spite of defects in the plaint it 
impliedly held that defects in the plaint do not vitiate the plaint or the suit. 
Section 99 of the Civil Procedure Code was applied apparently on the view that 
there was merely a defect or irregularity in the proceedings in the suit after 
it had been properly instituted. That the signing and verification of pleadings 
is not a matter of substance but of procedure only, that notwithstanding 
irregularities in the plaint in regard to signing or verification of presentation, 
the plaint must be deemed to have been instituted on the date of its admission 
by the Court, and that such defects can be cured in appeal or even after the 
period of limitation was the view held in In the Matter of the Petition of 
Bisheshar Nath,’ Netram v. Bhagwan, Ali Muhammad Khan v. Ishaq Ali 
Khan, Shib Deo Misra v. Ram Prasad,'° Subbiah Pillat v. Sankarapandiam 
Pillai,'1 Ramgopal Ghose v. Dhirendra Nath Sen,12 Sarju Prasad v. Badri 
Prasad’, 

Referring to the observations of the Privy Council in Mohini Mohun Das v. 
Bungsi Buddan Saha Das'4* it was remarked in Nanjibhai v. Popatlal (at p. 
632) that their Lordships of the Privy Council were of the opinion that the 
signing of the plaint was not essential part of it. In Basdeo v. John Smidt'S 
- it was held that omission to sign a plaint in accordance with O. VI, r. 14, Civil 
Procedure Code, was a mere irregularity. The rule in O. VI, r. 14, regarding 
signature on a plaint is both desirable and salutary. The object of requiring 
- signature on a plaint is to prevent fictitious suits. As observed in Great Austra- 
lian Gold Mining Company v. Martin,'® which was overruled on another point 
in Fowler v. Barstow,'? ‘‘signature of counsel to the bill was to that extent a 
voucher that the case was not a mere fiction.’ Signature on the plaint is also 
_ essential to fix the responsibility of the plaintiff and to afford guarantee of his 
` good faith. Vide Basdeo v. John Smidt. 

It is open to the Court or to the Officer of the Court authorized to receive 
plaints to refuse to admit a plaint if it is not properly signed or properly veri- 
“fied. It is also open to the Court at any subsequent stage, on its own initiative 


6 (1930) 32 Bom. L.R. 1178. i 5 12 (1927) I.L.R. 54 Cal. 380. 

7 (1917) LL.R. 40 All. 147. 13 [1939] Nag. 515. 

8 trast} A.I.R. Nag. 159. 7 14 (1889) I.L.R. 17 Cal. 580, P.C. 
9 (1931) I.L.R. 54 All. 57, F.B. p 1# (1899) T.L.R. 22 All. 55. 

10 (1924) I.L.R. 46 All. 637. 16 (1877) 5 Ch. D. 1, 10. 
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or upon objection being taken by the defendant, to require the plaintiff to 
sign and verify the plaint, and if the plaintiff refuses to do so, the Court can 
refuse to take any further steps. But that does not mean that if the Court 
requires the plaintiff to sign the plaint subsequently, the original plaint ceases 
to be a plaint. In Basdeo v. John Smidt it was held that the mere fact that 
the plaint is not signed by the plaintiff or by a person duly authorized by him 
will not make the plaint void and that a plaint does not cease to be a plaint 
if it is unsigned or if the signature is defective’ A similar view was taken in 
Netram v. Bhagwan, In the Matter of the Petition of Bisheshar Nath, Ali 'Mu- 
hammad Khan v. Ishaq Ali Khan, Ramgopal Ghose v. Dhirendra Nath Sen, 
Govindoss v. Muthiah Chetty,1® Shib Deo Misra v. Ram Prasad, Rajit Ram v. 
Katesar Nath'® and Educational Book Depot v. Rabindra Nath Tagore.2° The 
last three cases are cases of irregularity in regard to verification of the plaint. 
See also Qanayat Husain v. Sajidunnisa Bibi,2’ a case where a person holding - 
a power-of-attorney signed and verified the plaint not in his own name but in 
the name of the plaintiff. That the defects in regard to signature on the plaint 
can be cured subsequently and even in appeal was the view taken in Subbiah 
Pilla v, Sankarapandiam Pillai, In the Matter of the Petition of Bisheshar Nath 
and Netram v. Bhagwan. In Subbiah Pillai v. Sankarapandiam Pillai plaintiff 
had not signed the plaint. It was held that the omission could be cured and 
should be corrected in the interests of justice, that the omission to sign or verify 
a plaint is not such a defect as would affect the merits of a case or the jurisdic- 
tion of the Court, that if the defect is not discovered until the case comes up 
for hearing before the appellate Court, the appellate Court may order an amend- 
. ment to be made in that Court and that the appellate Court ought not to dismiss 
the suit or interfere with the decree of the lower Court merely because the plaint 
had not been signed. Reliance was placed on the Privy Council decision in 
Mohim Mohun Das v. Bungsi Buddan Saha Das and on Basdeo v. John Smidt. 
The suit must be deemed to have been duly instituted in spite of defects in re- 
gard to the signature or verification or presentation of the plaint. Ali Muham- 
mad Khan v. Ishaq Ali Khan, Shib Deo Misra v. Ram Prasad, and Ramgopal 
Ghose v. Dhirendra Nath Sen. 


Their Lordships of the Privy Council observed in Mohini Mohun Das v. Bungsp 
Buddan Saha Das, that there was no rule that a person named as co-plaintiff 
in the plaint was not to be treated as a plaintiff unless he signed and verified 
the plaint. O. VI, r. 14, which requires that every plaint should be signed by the 
plaintiff and his pleader, if any, has, in view.of the Privy Council decision to 
be interpreted so as to mean that a plaint should be signed by at least one 
plaintiff. See also Bibi Asghari v. Md. Kasim?2 and Ali Muhammad Khan v. 
Ishaq Ali Khan. 

The plaint in the instant case is signed by plaintiff No. 2. The signature of 
plaintiff No. 2 on the plaint is, therefore, sufficient. Plaintiff No. 2 also ad- f 
mittedly happens to be the Managing Director of plaintiff No. 1 company. 
The Managing Director of the company admittedly has authority to file suits 
on behalf of the company. ; 

In this view of the matter it is not necessary to decide the question whether 
Ghushey was authorized by proper power-of-attorney to sign the plaint on be- 
half of the company (plaintiff No. 1). Under O. VI, r. 14, Civil Procedure 
‘Code, in certain circumstances a person duly authorized by the plaintiff can 
sign the plaint. Under O. XXIX, r. 1, in the case of Corporations the plaint 
ean be signed by the Secretary or Director or other principal officer of the 
Corporation. In Calico Printers? Association, Ltd. v. Karim & Bros.23 after 
considering the Privy Council decision in Delhi and London Bank v. Oldham24 
it was held that either O. XXIX, r. 1, or O. VI, r. 14, can be applied to com- 
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panies. See also Bundi Portland Cement Co., Lid. v. Abdul. Hussein. In the 
case of companies the plaint can be signed by either a Secretary or a Director 
or other principal officer under O. X XIX, r. 1, Civil Procedure Code, or any 
person duly authorized by the company under O. VI, r. 14. The words ‘‘duly 
authorized’’ in O. VI, r. 14, need not be restricted to mean authorized by pro- 
per written authority. or by ‘power-of- attorney. There is authority for this view 
in Bengal Jute Mills v. Jewraj Heeralal, Subbiah Pillai v. Sankarapandiam 
Pillai, Sarju Prasad v. Badri Prasad and Netram v. Bhagwan. In these cases 
it was held that a plaintiff can orally authorize another person to sign a plaint 
for him. The Managing Director of the plaintiff company in the instant case, 
who has authority to file suits on behalf of the company (vide Article 156 of 
the company’s articles of association), can orally authorize another person 
to sign the plaint for him on behalf of the company. Plaintiff No. 2, who is 
the Managing Director of the company (plaintiff No. 1) has in his deposition 
deposed that Ghushey signed the plaint under his instructions. The evidence 
of Ghushey is to the same effect. 


In the matter of signature on the plaint, as already observed, O. III, r. 1, 
and O. III, r. 2, have no application, because signature on the plaint is, not an 
act in or to a Court. It is, therefore, not necessary to decide whether the 
power-of-attorney dated May 1, 1946, in favour of Ghushey was a valid one, 
whether it ceased to be operative after the A.I.R. Limited became a public 
limited company in 1948, and whether the power-of-attorney dated April 18, 
1951, in favour of Ghushey was invalid as it did not bear the seal of the 
company. In order to decide whether a person is duly authorized by the plain- 
tiff to sign a plaint for him under O. VI, r. 14, one has ordinarily to consider 
the provisions of the Civil Procedure Code alone and the general law. But 
in the ease of a plaintiff who happens to be a company, the company cannot 
orally authorize another person. A company can act only under its articles 
of association. If a power-of-attorney is to be executed for a company, it must 
satisfy the requirements of its articles of association. Article 153(19) of the 
Articles of Association of plaintiff No. 1 in the instant case requires that a 
power-of-attorney must be under the seal of the company. In the instant case 
it is conceded by the learned counsel for the appellant that there-is no evidence 
on record to show that either the power-of-attorney dated May 1, 1946, or the 
power-of-attorney dated April 18, 1951, bore the seal of the company There 
was, therefore, no proper power-of-attorney on behalf of the company in favour 
of Ghushey. However, as already observed, it is not necessary that there should 
be a written authorization or a written power-of-attorney. The Managing 
Director of the company has under Articles 153(16) and 156 of the Articles 
of Association full powers of general management of the business of the Com- 
pany and he has also all the powers and authority vested in the Board of 
Directors except those specified in Article 157. The Managing Director of the 
company can, therefore, orally authorize any person to act for him. As already 
observed, it is the evidence of both plaintiff No, 2 and of Ghushey that plaintiff 
No. 2 as Managing Director of the company (plaintiff No. 1) had orally 
authorized Ghushey to sign the plaint. 


As regards the contention that when a private limited company is converted 
into a public limited company, the power- -of-attorney executed by the former 
would not be valid after the conversion of the company into a publie limited 
company, this question need not be decided because both the power-of-attor- 
ney of 1946 and 1951 do not bear the seal of the company. However, there is 
no doubt that when under s. 154 of the Indian Companies Act, 1913, a private 
limited company is converted into a public limited company the company’s 
identity is not changed, but only its nature. A private limited company can 
be converted into a public limited company by merely changing two or three 
Articles of its Articles of Association, the original Articles of Association conti- 
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nuing to be operative. A company can alter some of its Articles of Association. 
Such an alteration does not affect the identity of the company. : s 

As regards signature on the plaint, authorization by plaintiff No. 2 as Man- 
aging Director of plaintiff No. 1 company is quite sufficient, and it is the 
evidence of both plaintiff No. 2 and Ghushey that the former had authorized 
the latter to sign the plaint. Moreover, as already observed, this is a case of 
plaint with two plaintiffs, and admittedly, one of the plaintiffs, plaintiff No. 2, 
has signed the plaint. 

As regards presentation of the plaint, the trial Court held that the plaint had 
not been properly presented as it was presented by Mr. Shidhaye, advocate, 
under a Vakalainama which bore the signature of plaintiff No. 2 and the sig- 
nature of Ghushey who described himself as agent of plaintiff No. 1 and who 
held a power-of-attorney from A.I.R. Limited as it was before its conversion 
into a public limited company. I have already expressed the view that there 
is nothing in O. IV, r. 1, as to who should present a plaint in the Court. There 
is authority in support of this view in Ali Muhammad Khan v. Ishaq Alt Khan, 
a Full Bench decision, where it is observed that there is no rule which in ex- 
press terms requires that the plaintiff should file the plaint personally, nor 
was there any rule which expressly said that it should be filed by a person 
holding a power-of-attorney on behalf of the plaintiff or otherwise duly autho- 
rized by the plaintiff. It was also observed that it is doubtful whether O. ITI, 
r. 1, Civil Procedure Code, would apply to such a case. In Qanayat Husain v. 
Sajidunntsa Bibi it was held that presentation of a plaint by a person having 
no power-of-attorney is a mere irregularity. A plaint need not be presented 
by the plaintiff personally or by a person duly authorised by him. In the case 
of a suit where there are two or more plaintiffs, presentation of the plaint by 
one of the plaintiffs, or, as in the instant case, by the pleader of one of the 
plaintiffs, would undoubtedly be a proper presentation. 

As regards the verification of the plaint, in the instant case it was verified 
by Ghushey as agent of the A.I.R. Limited (plaintiff No. 1). It was not veri- 
fied by plaintiff No. 2. Order VI, r. 15, of the Civil Procedure Code requires 
that the plaint should be verified by the plaintiff or one of the plaintiffs or by 
some other person proved to the satisfaction of the Court to be acquainted with 
the facts of the case. Order VI, r. 15, does not refer to persons authorized by 
the plaintiff or any of the plaintiffs. If the plaint is not verified by a plaintiff 
or by any one of the plaintiffs, it can be verified only by a person proved to the 
satisfaction of the Court to be acquainted with the facts of the case. It is true 
that there are several authorities in favour of the view that omission to verify 
a pleading is a mere irregularity and that a pleading which is not verified as 
required by O. VI, r 15, may be verified at any later stage of the suit, even 
after the expiry of the period of limitation. See Ephrayim v. Turner Morrison 
and Co., Shib Deo Misra v. Ram Prasad, Ali Muhammad Khan v. Ishaq Ald 
Khan, Calico Printers’ Association, Lid. v. Karim & Bros., Ramgopal Ghose 
v. Dhirendra Nath Sen and Educational Book Depot v. Rabindra Nath Tagore. 

In the instant case the objection raised by the defendant to the plaint merely 
related to the validity of the power-of-attorney in favour of Ghushey and con- 
sequent irregularities in regard to the signing and verification of the plaint. 
The objection that the plaint was not verified by a person acquainted with 
the facts of the case has not been urged by the learned counsel for the defen- 
dant-respondent before us. But this point was considered by the lower Court 
which held that it cannot be said that on February 18, 1949, the date of pre- 
sentation of the plaint, Ghushey was acquainted with the facts of the case. 
The lower Court, therefore, held that the verification was not proper. But in 
the next paragraph of the judgment (para. 37) the lower Court took the view 
that it was only on April 24, 1951, that the plaint was properly signed and 
verified by Ghushey under a power-of-attorney from plaintiff No. 1, as.it came 
to be after the conversion of the company into a Public Limited Company. 
But, as already observed, in order to comply with the rules regarding veri- 
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fication contained in O. VI, r. 15, it is not sufficient that the plaint is verified by 
someone authorized by the plaintiff. It must be verified by the plaintiff, or 
one of the plaintiffs, or by some other person proved to the satisfaction of the 
Court to'be acquainted with the facts of the case. See also Bengal Jute Mild 
v. Jewraj Heeralal. Ghushey verified the plaint on February 18, 1949, and 
also on April 24, 1951. In his deposition on August 8, 1953, he swore that he 
had no personal knowledge about the facts stated in the plaint or the nature 
of the dispute between the parties. The plaint is, therefore, not verified by 
any of the plaintiffs or by a person acquainted with the facts of the case. I 
would like to impress upon Courts receiving pleadings and officers authorized 
to receive pleadings the necessity and importance of seeing that the require- 
ments of O. VI, rr. 14 and 15 and of O. VII, r. 1, are properly complied with. 
The defect or the absence of a proper verification of the plaint is, however, one 
of procedure and is a mere irregularity. The defendant did not object to it. 
In Rajit Ram v. Katesar Nath, a case decided by three Judges, it was held 
that on a mere question of defect of verification it is not necessary for an 
appellate Court to pay any attention or take any steps to rectify a defect in 
the verification of a plaint. 

If defects in regard to the signature, verification or presentation of the plaint 
are cured on a day subsequent to the date of filing the suit, the date of institu- 
tion of the plaint is not changed to the subsequent date. Nanjibhai v. Popatlal; 
Ramgopal Ghose v. Dhirendra Nath Sen; Alè Muhammad Khan v. Ishaq Ali 
Khan and Shib Deo ‘Misra v. Ram Prasad. When a plaint is re-signed or re- 
verified, it may or may not amount to an amendment of the plaint. In Shib 
Deo Misra v. Ram Prasad it was held that such a re-verification or re-signing 
would not amount to an amendment of the plaint. Even when a plaint is 
amended, the amendment relates back to the date of the suit except in some 
cases, e.g. where the amendment adds new parties or properties. See N anjibhat 
v. Popatlal, Rohini Kumar v. Niaz 'Mahammad,?28 Nallakumara v. Pappayi 
Amamal,27 Weldon v. Neal,28 and Janardan Kishore Lal v. Shab Pershad 
Ram??, 

Holding that it was only on April 24, 1951, that the plaint was properly 
signed and verified, the trial Court held that the date of the filing of the suit 
must be taken to be April 24, 1951. As already pointed out, the general con- 
sensus of authority of the Bombay High Court and other High Courts is in 
favour of the view that defects and irregularities in the matter of signing, veri- 
fying or presenting plaints are mere irregularities of procedure which do not 
make the suit ineffective, inoperative, or void. The existence of such defects 
does not mean that the suit had not been filed. Even when the plaint is amend- 
ed after it is properly instituted, the amendment relates back to the date of 
the original plaint unless the amendment adds new parties or new properties. 
That is why leave to amend a plaint has ordinarily to be refused, except in 
very exceptional cases, if the effect of the proposed amendment is to take away 
from the defendant the legal right which accrued to him by lapse of time. 
See Charan Das v. Amir Khan.3° If the amendment is allowed, it relates back 
to the date of the original plaint. It is not a case of the amendment taking 
effect from the date of amendment and of condoning the bar of limitation. If 
the amendment of the plaint is allowed, the question of limitation cannot be 
reserved. It is not a case of allowing the amendment of the plaint and reserv- 
ing the question whether or not to condone the delay and the bar of limitation. 
If the Court feels that the bar of limitation should not be avoided, it must 
refuse the amendment of the plaint. After allowing the amendment the Court 
cannot say that the amendment takes effect from the date of the amendment. 
Similarly, when a defective plaint is rectified and re-signed and re-verified on 
a subsequent date, the re-signing or the re-verification of the plaint relates back , 
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to the original date. See Bundi Portland Cement Co., Lid. v. Abdul Hussein, 
Ramgopal Ghose v. Dhirendra Nath Sen, Shib Deo Misra v. Ram Prasad, andi. 
In the Matter of .the Petition of Bisheshar Nath. fs 

Even in The Prince Line, Lid. v. The Trustees of the Port of Bombay it was 
held that if a plaint is not properly signed or verified or presented the Court 
has always got the discretion to allow the plaintiff to remedy the defect at a 
later stage even though the period of limitation may have already expired 
and the defendant has vested in him by that time a right to plead the bar of 
limitation, and that if that discretion is exer¢ised by the Court, the curing of 
the defect or the amendment of the plaint would be effective as from the date 
of the institution of the suit itself, and it would not be open to the defendant 
to plead the bar of limitation. ; ; s 

The date of institution of the suit or the date from which an amendment takes 
effect does not depend on the discretion of the Court. Of course, the Court has 
a discretion to allow or not to allow an amendment of the pleadings or the 
re-signing or re-verification of the plaint. Once the discretion is exercised, the 
amendment of the plaint or the fresh signature or verification of the plaint 
relates back to the original date of the suit. In other words, the original date 
of institution of the suit is not affected by the amendments of the plaint or 
the fresh signature or verification of the plaint. It is also open to a Court to 
say that it provisionally allows an amendment of the plaint and that the ques- 
tion whether or not to allow the amendment of the plaint or its re-signing or 
re-verification would be finally decided later. In such a case it is only the 
final order of the Court that has to be considered and not the provisional order. 
But once the amendment of the plaint is allowed, the question of limitation 
cannot be reserved. : 

In the instant case, the plaint is signed by one of the plaintiffs, which is quite 
sufficient in view of the decision’ of their Lordships of the Privy Council in 
Mohini Mohun Das v. Bungst Buddan Saha Das. In regard to presentation of 
the plaint, as already observed, the plaint need not be presented by plaintiff 
or any person authorized by him. Presentation of the plaint by the pleader 
of one of the plaintiffs is quite proper. As regards verification of the plaint, 
unfortunately, even today the plaint is not properly verified by one of the 
plaintiffs or by any person acquainted with the facts of the case. But this how- 
ever is a matter of mere irregularity in regard to procedure and does not make 
` the suit filed on February 18, 1949, defective. The lower Court was, therefore, 
wrong in holding that the suit must be deemed to have been instituted only 
on April 24, 1951, and that it was, therefore, barred by limitation. I, therefore, 
agree with my learned Brother’s view that the suit is within time notwith- 
standing the irregularities in the plaint. 


Before Mr. Justice Shelat and Mr. Justice Patwardhan. 


TRAMBAKLAL HARINARAYAN JANI v. SHANKARBHAI 
BHAIJIBHAI VAQRI.” 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 84B, 29, 15, 
34(3)—Transfer of Property Act (IV of 1882), Sec. 111—Applicability of s. 84B— 
Transfer or acquisition through surrender. - 

Section 84B of the Bombay Tenancy and Agricultural Lands Act, 1948, cannot apply 
to cđses to which s. 29(1) of the Act applies. 

In order that there may be a transfer or acquisition through surrender, such sur- 
render must be a lawful one, made in accordance with the provisions of the Tenancy 
Act and one whose effect would be the total cessation of the tenancy rights of the 
tenant, either under a contract of tenancy or under a statutory tenancy. So long 
as surrender is not verified and recognized under s. 15 of the Act and so long as a 


*Decided, December 9, 1959. Special Civil Application No. 741 of 1959, 
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tenant still retains the right to restoration of possession under s. 29(1) of the Act, 
` there would be no cessation of tenancy rights and, therefore, no acquisition or transfer 
of land by the landlord. 


THE facts appear in the judgment. 
M. C. Shah, for the petitioner. 


SmeLAT J. This Special Civil Application raises an interesting question as 
P the eee of s. 84B of the Bombay Tenancy and Agricultural Lands 

et, 1948. 

The petitioner is the owner of Survey No. 181/1-2 situate at Sardarpura 
in the Taluka of Anand. Prior to 1949, respondent No. 1 was the owner of 
this survey number. It appears that in 1949 the petitioner lent and advanced 
a sum of Rs. 2,000 to respondent No. 1 and thereupon respondent No. 1 exe- 
cuted in favour of the petitioner a deed of conditional sale. Respondent No. 1 
continued to be in possession of the survey number inspite of that conditional 
sale though as a tenant of the petitioner. The case of respondent No. 1 was 
that during the monsoon of the year 1955-56 the petitioner threatened him not 
to go to the land in question telling him that if he entered the land he would’ 
see that he was sent to jail. It was also the case of respondent No. 1 that the 
petitioner obtained possession of the land in question from him by means of 
these threats. As against this case of respondent No. 1, the petitioner’s case 
was that he was personally cultivating these lands and was in possession there- 
of since 1958. 

On July 2, 1958, respondent No. 1 made an oral statement before the Aval 
Karkun, Taluka Anand, to the effect that the petitioner had taken away from 
him possession of the suit lands during the monsoon of 1955-56 by giving him 
threats. That statement was recorded by the Aval Karkun. Thereafter the 
Mamlatdar, Anand, issued a show cause notice against the petitioner to ex- 
plain why possession of the said lands taken by him from respondent No. 1 
should not be declared disapproved. The Mamlatdar held an enquiry under 
s. 84B of the Act. The petitioner’s case before the Mamlatdar was that he 
was in possession. since 1953 and he denied that he had forcibly taken posses- 
sion from respondent No. 1 during the year 1955-56. The Mamlatdar rejected 
the petitioner’s version and found that the petitioner had taken possession , 
from respondent No. 1 sometime between June 15, 1955 and August 1, 1956. 
He held that respondent No. 1 had been dispossessed by the petitioner un- 
authorisedly and disapproving the possession of the petitioner ordered its 
restoration to respondent No. 1. Aggrieved by this order the petitioner filed 
an appeal before the District Deputy Collector, Anand, being Tenancy Ap- 
peal No. 209 of 1958. The learned Deputy Collector found: that respondent 
No. 1 was originally the owner of the land in question and that the same had 
been sold to the petitioner on condition that respondent No. 1 should continue 
to cultivate the land on crop share basis as a tenant. He also found that 
since the date of the conditional sale, respondent No. 1 was cultivating the 
land as a tenant on crop share basis. The learned Deputy Collector held that 
the suit lands had been taken possession of by the petitioner without a proper 
order of the Tenancy Court as required by s. 29 of the Act. On these find- 
ings, the learned Deputy Collector ordered restoration of possession of the suit 
land to respondent No. 1 under the provisions of s. 84B(2) and confirmed 
the order of the Mamlatdar. The petitioner challenged the orders of the 
Mamlatdar and the Deputy Collector before the Bombay Revenue Tribunal by 
his revision application. The Tribunal by its order dated March 30, 1959, dis- 
missed the petitioner’s revision application confirming the order passed by the 
Deputy Collector. 

The question that was agitated before the Tribunal was whether s. 84B ap- 
plied to the case before them. Section 84B(1) provides: 


“Where in respect of a transfer or acquisition of any land made on or after the 


1969.] TRAMBAKLAL V: SHANKARBHAI (4.0.J}—Shelat J. 268 


15th day of June 1955 and before the commencement of the Amending Act, 1955, the 
Mamlatdar, suo motu or on the application of any person interested in such land, has 
reason to believe that such transfer or acquisition— 

(a) was in contravention of section 63 or 64 as it stood before the commencement of 
the Amending Act, 1955, or 

(b) is inconsistent with any of the provisions of this Act as amended by ‘the Amend- 
ing Act, 1955, 
the Mamlatdar shall issue a notice in the prescribed form to the transferor, the transferee 
or the person acquiring such land, as the case may be, to show cause as to why the 
transfer or acquisition should not be declared to be invalid and shall hold an inquiry 
and decide whether the transfer or acquisition is or is not invalid.” 
Sub-section (2) of s. 84B then provides that if on holding such an inguiry the 
Mamlatdar were to declare the transfer or acquisition to be invalid, he should 
direct that the land shall be restored to the person from whom its was acquired, 
and that the amount of consideration paid, if any, shall be recovered as ar- 
‘rears of land revenue from the transferor and paid to the transferee and until 
the amount is so fully paid, the said amount shall be a charge on the land. 

It was contended before the Tribunal that s. 84B would not apply to a case 
where the landlord has taken possession of the land as a result of a surrender 
having been made by the tenant. The learned Tribunal after considering that 
contention and certain observations to be found in Sir Dinsha Mulla’s com- 
mentary on the Transfer of Property Act, 4th edn., p. 682, as also s. 34(3) of 
the Tenancy Act, repelled that contention and held that such a case of sur- 
render would mean acquisition as mentioned in s. 84B(J). It is against this 
order that this Special Civil Application has been filed. 

Mr. Shah, who appears for the petitioner, contended that taking over of 
possession, either as a result of threats by the petitioner or as a result of 
relinquishment of, possession by respondent No. 1, would not amount to sur- 
render within the meaning of either s. 111 of the Transfer of Property Act 
or 8. 15 of the Tenancy Act. Under s. 111 of the Transfer of Property. Act 
a surrender can be either express or implied. In both the cases, a surrender 
takes effect like any other contract by mutual consent of the parties on the 
lessor’s acceptance of the act of relinquishment by the lessee. No particular 
form of words is necessary and such a surrender need not be in writing. Such 
a surrender would be good if the tenant relinquishes his tenancy rights and 
that relinquishment is accompanied by delivery of possession. Implied sur- 
render, on the other hand, takes place by the creation of a new relationship 
between the parties or by relinquishment of possession. Whether the surren- 
der is express or implied, the consequence in both the Gases is the same, viz., 
that the tenant no longer retains any tenancy rights in the leased premises 
and the relationship between the parties as landlord and tenant comes to an 
end. 

Under s. 15 of the- Tenancy Act, a valid surrender has to be in writing and 
must be verified before the Mamlatdar. Sub-section (2A) of s. 15 requires the 
Mamlatdar after such verification to hold an inquiry and decide whether the 
landlord is entitled under sub-s. (2) thereof to retain the whole or any por- 
tion of the land so surrendered, and specify the extent and particulars in that 
behalf. Under s. 15 of the Tenancy Act also where there is a valid surrender 
duly verified and recognised by the Mamlatdar under the provisions of s. 15, 
the relationship between the parties as a landlord and a tenant must come to an 
end, and the tenant’s rights in the leased lands must upon such surrender 
terminate. The tenant then would lose all his rights and obligations as a 
tenant in respect of the leased land and that would bé so whether the tenancy 
is contractual or statutory. 

In the case before us, the taking over of possession by the petitioner in 
1955-56 of the land in question from respondent No. 1 cannot, in our view, 
amount to surrender under s. 111 of the Transfer of Property Act, as accord- 
ing to the very case of respondent No. 1, the alleged surrender was not by 
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mutual consent of the parties but his possession was taken from him by the 
petitioner under coercion and threats. It was in fact. the case of respondent 
No. 1 before the revenue authorities that he never meant to relinquish his 
tenancy rights in the leased land. The case also would not amount to surrender 
as contemplated by s. 15 of the Tenancy Act as the formalities prescribed 
thereunder were never carried out. Section 15 in any event does not recognise 
a forcible or an involuntary relinquishment. Taking of possession by the 
petitioner from respondent No. 1 would not be recognised as valid as the peti- 
tioner would not be authorised to take possession unless he had recourse first 
to s. 15 and thereafter to s. 29(2) of the Act. Under sub-s. (4) of s. 29 of the 
Act, any person taking possession of any land except in accordance with the 
provisions of sub-s. (1) or (2) of s. 29, as the case may be, is made liable to 
forfeiture of crops, if any, grown in the land in addition to payment of costs 
as may be directed by the Mamlatdar or by the Collector and also to a penalty 
prescribed in s. 81 of the Act. Taking over possession, therefore, by a land- 
lord from a tenant even where there is relinquishment of possession by the 
tenant without recourse to s. 29(2) is a penal offence. Furthermore, under 
s. 29(/), a tenant from whom surrender is obtained by a landlord, if that 
surrender is not verified under s. 15 and recognised by the Mamlatadar after ° 
an inquiry and the landlord has not taken possession of such land as prescribed 
by s. 29(2), can still apply for possession under s. 29(/). A proceeding under 
s. 29(1) for restoration of possession by a tenant means that such surrender 
or relinquishment has not resulted in the loss of tenancy rights by the tenant. 
Such a proceeding also implies that the tenant retains his tenancy rights ‘in 
the leased land until the surrender is verified and recognised under s. 15 by the 
Mamlatdar and possession of the land is obtained by the landlord under 
s. 29(2) of the Act. l 

Thus, the taking over ‘of possession by the petitioner cannot amount to sur- 
render either under the Transfer of Property Act or the Tenancy Act. It is 
true, as the Tribunal says, that s. 34(3) talks about a landlord acquiring land 
by surrender from his tenant. But as we have said, if the surrender is not 
legal and one under the provisions of the Act, there can be no acquiring of 
land as stated in s. 34(3) through surrender. The Tribunal, in our view, 
therefore, was not correct when it decided that there was either a transfer of 
the land in favour of the petitioner or an acquisition of the larfd by him merely 
because the tenant had relinquished possession of the land and the petitioner 
had taken over that possession. In order that there may be a transfer or ac- 
quisition through surrender, such surrender must be a lawful one, made in 
accordance with the provisions of the Tenancy Act and one whose effect would 
be the total cessation of the tenancy rights of the tenant either under a con- 
tract of tenancy or under a statutory tenancy. So long as surrender is not 
verified and recognised under s. 15 and so long as a tenant still retains the 
right to restoration of possession under s. 29(/), there would be no cessation 
of tenancy rights and therefore no acquisition or transfer of land by the land- 
lord. In our view, s. 84B, therefore, cannot apply at any rate to cases to which 
s. 29(1) applies. The proper remedy of respondent No. 1 was to make an 
application to the Mamlatdar for the restoration of possession under s. 29(J) 
of the Act. S 

It would appear that s. 84B is directed against transfer or acquisition of 
lands in contravention of ss. 63 and 64 and the other provisions of the Act 
which has taken place between June 15, 1955, and August 1, 1956. Section 63 
hars such a transfer to non-agriculturists and to persons, who, thowgh agri- 
culturists, cultivate personally not less than the ceiling area whether as owners 
or tenants. Section 63A places certain restrictions on transfers even where 
they are allowable under s. 63. Section 64 provides that such.a sale can be to 
particular persons only as are described in sub-s. (2) thereof. The contraven- 
tion of ss. 63 and 64 referred to in s. 84B relates to sales or transfers made 
otherwise than permitted. in and prohibited by s. 63 and s. 64. It seems to us 
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that the scheme of the Act is 3 that no person shall hold land on and after the 
coming into force of the Amendment Act of 1955 to the extent of more than 
the ceiling area. Section 34 provides that it would not be lawful with effect 
from the appointed day (June 15, 1955) for any person to hold, whether 
as an owner or a tenant, land in excess of the ceiling area. Sub-section (3) 
of that section provides ‘that if a landlord has, during the period commenc- 
ing on the first day of January, 1952 and ending on the date of the commence- 
ment of the Amending Act, 1955, acquired any land by surrender from his 
tenant, then, if the land which he held as an owner.immediately preceding the 
first day of January, 1952 was equal to or in excess of twice the ceiling area, 
the whole of the land so surrendered shall be at the disposal of the Collector. 
But if the land so held on the aforesaid date was less than twice the ceiling 
area, so much of the land surrendered as would make the land held by him 
as an owner equal to twice the ceiling area, shall be retained with the land- 
lord, and the rest of the land shall be at the disposal of the Collector under 
s. 82P. Section 35 then lays down that where on account of gift, purchase, 
assignment, lease, surrender or any other kind of transfer inter vivos or by 
bequest except in favour of recognised heirs, any land comes into the possess- 
ion of any person and in consequence thereof, the total land held by such 
person exceeds the area, which he is authorised to hold under s. 34, the acqui- 
sition of such excess land shall be invalid. A land thus transferred to or ac- 
quired by a person in a manner inconsistent with the provisions of the Act, 
such as ss. 34 and 35, would fall within the scope of s. 84B. In such an event, 
the Mamlatdar, on coming to know of such transfer or acquisition, has been 
given the power to move suo motu and hold an inquiry. It is clear, however, 
that a case where a tenant has a remedy under s. 29(/) to have the restoration 
of pogsession of lands in which he still retains tenancy rights cannot possibly 
attract the provisions of s. 84B. In our view, the learned Tribunal was in 
error when it construed s. 84B and held that that section was applicable to 
the present case. 

The result, therefore, is that we set aside the order passed by the Mamlatdar, 
the Deputy Collector and the Tribunal. Rule is made absolute. No order as 
to costs. 

Rule made absolute. 


Before Mr. Justice Gokhale. . 


THE SCINDIA STEAM NAVIGATION CO., LTD. v. ISMAIL MAHOMED 
BATATAWALA. ” 

Indian Carriage of Goods by Sea Act (XXVI of 1925), Schedule; Art. I(c), Art. II 8— 
Bill of lading containing endorsement that “cargo on deck at Shipper’s risk”—Whether 
such endorsement, without proof that such cargo actually carried on deck, suficient 
to exclude it from -definition of “goods” in cl. (c), Art. I of Schedule to Act. 

A mere statement in the contract of carriage that the goods are on deck will not 
be sufficient to exclude such cargo from the definition of the term “goods” contained 
in cL (c) of Article.I of the Schedule to the Indian Carriage of Goods by Sea Act, 
1925. It would be necessary also to prove that the cargo in question was in fact 
carried on the deck of the ship. 


Tue facts appear in.the judgment. 


H.R. Gokhale, with Payne and Co., for the applicants. 
L. P. Pendse, for S. R. Garg, for opponent No. 1. 


GOKHALE J. This is a revision filed by original defendant No. 1 company 
against the decree directing it to pay an amount of Rs. 1,256-9-0 and profes- 


* Decided, December 16,1959. Civil Revision Application No. 1905 of 1957, 
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sional costs to opponent No. 1—original plaintiffs. The plaintiffs are onion 
and potato merchants. On June 3, 1952, they shipped 91 bags of onion by 
s.s. Jal Rajendra to Karachi on a bill of lading. The bill of lading was sent 
to the Habib Bank Ltd. at Karachi. According to plaintiffs opponent No. 2 
Messrs. Sargodha Traders were to get this bill of lading released from the 
bank on payment of the amount in respect of the price of the goods so shipped. 
Opponent No. 2 was mentioned as the notified party in the bill of lading. On 
July 6, 1952, the goods, it appears, arrived at Karachi and defendant No. 1- 
petitioner, which is the Steamship Company owning s.s. Jal Rajendra deli- 
vered to opponent No. 2 (original defendant No. 2) the 91 bags of onion on 
July 21, 1952, on production of all documents, except the bill of lading. As 
the bill of lading was not produced, opponent No. 2 gave a personal security 
and deposited an amount of Rs. 500 in cash with the petitioner-steamship 
company. According to the plaintiffs this action of the petitioner was wrong- 
ful and resulted in a loss of Rs. 1,882-5-0. That is why plaintiffs filed Suit 
No. 1846/6822 of 1953 in the Court of Small Causes at Bombay to recover 
an amount of:Rs. 1,256-9-0, costs of the suit and interest from the date of the 
suit till realisation. ° 

The suit was resisted by defendant No. 1 company tnter alia on the ground 
that plaintiffs should have made their claim against it within one month from 
the alleged loss. In the present case, notice was given to defendant No. 1 on 
March 20, 1958, and, therefore, the claim was not made within the time stipu- 
lated in the bill of lading and, therefore, plaintiffs were not entitled to any 
amount from the petitioners. It was further contended that the property in 
the case had passed to defendant No. 2 and, therefore, the delivery was made 
by the petitioner company properly to defendant No. 2. . 

The trial Court came to the conclusion that the property in the suit had not 
passed to defendant No. 2 and the petitioners’ action in delivering the goods 
to defendant No. 2 without the production of the bill of lading was wrongful. 
As regards the contention of defendant No. 1 that plaintiffs had not made 
their claim within one month of the arrival of the steamer as provided in the 
bill of lading, reference was made to Rule 8 in Article III of the Schedule to 
the Carriage of Goods by Sea Act (XXVI of 1925), which provides that 


“Any clause, covenant or agreement in a contract of carriage relieving the carrier 

or the ship from liability for loss or damage to or in connection with goods arising from 
negligence, fault or failure in the duties and obligations provided in this Article or lessen- 
ing such liability otherwise than as provided in these rules, shall be null and void and of 
no effect.” 
In view of this rule, the applicability of which does not appear to have been 
disputed in the trial Court, it was held that the condition of the bill of lading 
that no claim would be entertained unless it was made within one month from 
the date of arrival of the steamship was held to be null and void and as of no 
effect. It was, therefore, held that as plaintiffs had brought the suit within 
one year after the delivery of the goods to-opponent No. 2 as required under 
Rule 6, Article III of the Act the petitioner was not discharged from liability. 
In view of these findings, the trial Court, as already stated, passed a decree 
in favour of the plaintiffs against the petitioner and also against opponent 
No. 2—original defendant No. 2, which was ex parte in the suit. 

Against this decree, deferidant No. 1 filed an appeal to the Full Court of 
the Court of Small Causes. In appeal, it appears, three contentions were raised 
on behalf of the petitioner. In the first instance, it was contended that as the 
pill of lading contained the words ‘‘Notify to Sargodha Traders Karachi’’, 
therefore, the petitioner was entitled to deliver the goods to opponent No. 2 
Sargodha Traders. That contention was negatived on the ground that the 
bill of lading clearly mentioned that the goods shipped were to be ‘delivered 
only against the production of the bill of lading. I may mention that this con- 
tention is not pressed before me in this revision. Secondly, it was contended 
before the Full Court that the property in the case had passed to opponent 
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No. 2. That contention was also negatived on the ground that’ the bill of lading 
was taken by the plaintiffs to their own order and forwarded to the Habib 
Bank at Karachi and, therefore, the intention of the plaintiffs was that the 
bank should part with the bill of lading only after payment was received from 
opponent No. 2 and further that defendant No. 1 was to deliver the goods 
only on the production of the bill of lading by opponent No. 2. I may men- 
tion that Mr. Gokhale, learned advocate appearing on behalf of the petitioner, 
though he mentioned this point in the opening has frankly conceded that he 
would not be able to press this point in this revision. The third point which 
was argued on behalf of the petitioner before the Full Court was this: It 
was contended that the bill of lading contained a special condition with regard 
to the notice of claim and that was to the following effect :— 


“No claim for short delivery, short landing, non-delivery, total loss, or any other 
claim whatsoever, in respect of the within-mentioned goods will be entertained unless 
made in writing within one month from the date of arrival of the vessel.” 

It was further pointed out that the bill of lading also contained an endorse- 
ment to the following effect :— 


“Perishable cargo on deck at Shipper’s risk. Company not liable for non-delivery 
whole or partial or for any loss or damage howsoever caused.” 
The argument on behalf of the Steamship Company before the Full Court 
was that both these conditions were not null and void because cl. (c) of Arti- 
cle I of the Schedule to the Carriage of Goods by Sea Act stated that 


“ ‘Goods’ includes goods, wares, merchandises, and articles of every kind whatsoever, 

except live animals and cargo which by the contract of carriage is stated as being car- 
ried on deck and is so carried:” 
The contention of the petitioner was that as the bill of lading itself showed 
that the cargo was ‘‘on deck at Shipper’s risk’’ the bags of onion sent by 
plaintiffs would not be goods within the definition of that term in cl. (c) of 
Article I. Since Rule 8 of Article III would apply only to goods falling 
within this definition, r. 8 itself would not apply and would not, therefore, 
make the conditions in the bill of lading null and void, as held by the trial 
Court. When this argument came to be pressed before the Full Court, it was 
pointed out to the learned advocate appearing on behalf of the petitioner there 
that there was no evidence whatsoever to show that the goods were in fact car- 
ried by defendant No. 1 on deck. The counsel appearing on behalf of the 
Steamship Company, therefore, applied orally as well as by written applica- 
tion to the Full Court requesting that the company should be allowed to lead 
evidence that the goods were actually carried on deck s.s. Jal Rajendra. That 
application was disallowed by the Full Court on the ground that if defend- 
ant No. 1 wanted to claim exemption from the provision of the Act it should 
have led evidence to show that the goods in suit were actually carried by it 
on the deck of the ship and, therefore, r. 8 would not apply. As this appli- 
cation for giving defendant No. 1 an opportunity to lead additional evidence 
was rejected and as there was no evidence on record to show that the cargo 
was in fact carried on deck, the third contention raised on behalf of the peti- 
tioner was also rejected by the Full Court. The result was that the trial 
Court’s decree came to be confirmed by that Court. It is against this decision 
that the present revision application has been filed. 


The only point that has been argued by Mr. Gokhale, on behalf of the peti- 
tioner, ig that the plaintiff relied in his plaint on the terms and conditions of 
the bill of lading. These terms and conditions were specifically referred to by 
defendant No. 1 in the written statement where it was pointed out in para. 5 
that the bill of lading itself showed that the cargo shipped was perishable 
eargo and was on deck at Shipper’s risk and the company was not liable for 
non-delivery, whole or partial, or for any loss or damage howsoever caused. 
It was further urged that in para. 6 of the written statement the defendant 
had contended that the goods were shipped as per the bill of lading dated 
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June 3, 1952. In view of these averments, Mr. Gokhale contends that the trial 
Court should have applied its mind as to whether r. 8 of Article III of the 
Schedule to the Act applied to the present case or not. It is further contended 
that in the trial Court plaintiff did not dispute that the cargo in question was 
carried by the petitionercompany on the deck, as mentioned in the bill of 
lading. If that be so, it is argued that there was no question of the petitioner- 
company failing to lead any evidence in support of its averment. I am not 
prepared to accept this argument. It is no doubt true that the bill of lading 
contains an endorsement that the cargo was on deck at Shipper’s risk. But 
the definition of ‘‘goods’’ in el. (c) of Article I of the Schedule to the Act 
shows that the cargo would not be goods if by the contract of carriage it is 
stated as being carried on deck and is so carried. It is obvious, therefore, that 
a mere statement in the contract of carriage that the goods are on deck would 
not be sufficient to exclude such cargo from the definition of the term ‘goods’. 
It would be necessary for the Steamship Company also to prove that the cargo 
in question was in fact carried on the deck of its ship. Now, whether the 
cargo was carried on the deck, as stated in the bill of lading was a fact which 
was within the special knowledge of the petitioner-company and the burden 
would be on the company to lead evidence to prove that it was so carried. It 
is true that the petitioner in the written statement referred to the terms of 
the bill of lading. In the additional defences, defendant No. 1 also contended 
that the claim should have been made by the plaintiffs within one month of 
the arrival of the steamship at Karachi, as provided in the bill of lading. But 
when this defence was answered by the plaintiffs stating that such a condition 
would be null and void on the ground that it would fall within the mischief 
of r. 8 of Article III of the Schedule to the Act, the defendant should have 
countered it by saying that that rule would not apply because the goods in 
this particular case were not goods as fell within the definition of the term 
‘goods’ in cl. (c) of Article I. In my view, therefore, the contention that it 
was not necessary for the Steamship Company to lead any evidence because 
it was common ground between the parties that the goods were carried on the 
deck of the ship is without any substance. 

As I have already mentioned, in the Full Court an application was made on 
behalf of the Steamship Company to allow them to lead additional evidence 
to establish that the goods were actually carried on deck. That application was 
disallowed by the Full Court on grounds which seem to me to be sound and 
Mr. Gokhale has not been able to attack that decision on any substantial ground. 

The result is that there is no substance in this revision application and the 
rule will be discharged with costs. 

Rule discharged. 
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SUPREME COURT. 


Present: Mr. Justice S. K. Das, Mr. Justice A. K. Sarkar and Mr. Justice M. Hidayatullah. 


BHARWAD MEPA DANA v. THE STATE OF BOMBAY.* 


Indian Penal Code (Act XLV. of 1860), Secs. 149, 34, 302—Finding by Court that unlawful 
assembly constituted of more than five persons though identity of only four convict- 
ed persons established—Offence committed in prosecution of common object of en- 
tire unlawful assembly—Applicability of s. 149—Principle embodied in s. 34—Whe- 
ther Court can give finding that unlawful assembly consisted of four convicted per- 
sons and some unidentified persons together numbering more than five. 


In a trial for the offence of murder punishable under s. 302 read with ss. 149 and 
34 of the Indian Penal Code, 1860, the finding of the final Court of fact was to the 
effect that there was no doubt that more than five persons constituted the unlawful 
assembly, though the identity of all the persons except four who were convicted was 
not established, that the total number of persons constituting the unlawful assembly 
was ten to thirteen, that all the ten to thirteen persons had the common object and 
common intention to kili and that the killing was done in prosecution of the com- 
mon object of the unlawful assembly and in furtherance of the common intention 
of all. On the question whether in view of these findings it could be said that the 
Court wrongly ‘applied s. 149 of the Code, because the number of convicted persons 
was only four:— 

Held, that in view of the clear finding that the number of persons who constituted 
the unlawful assembly was more than five, though the identity of four only had been 
established and the killing was done in prosecution of the common object of the 
entire unlawful assembly, the Court had rightly applied s. 149 of the Code in the case. 

Topandas v. The State of Bombay,’ distinguished. 
Gulab v. State, Kapildeo Singh v. The King, Dalip Sing v. Siate of Punjab’ and 
>: Nar Singh v. State of Uttar Pradesh,’ referred to. 
, ° Whether a finding, that the unlawful assembly, consisted of be convicted persons 
' | ahd some unidentified persons who together numbered more than five, can be given 
or not must depend on the facts of each case and on the evidence led. It is really 
a question of fact to be determined in each case and on the evidence led. 

Section 34 of the Indian Penal Code, 1860, is intended to meet a case in which it 
may be difficult to distinguish between the acts of individual members of a party 
who act in furtherance of the common intention of all or to prove exactly what 
part was taken by each of them. The principle which the section embodies is parti- 
cipation in some action with the common intention of committing a crime; once such 
participation is established, s. 34 is at once attracted. 


Tur facts appear in the judgment. 


Jai Gopal Sethi, with R. L. Kohli and K. L. Hathi, for the appellants. 
H. J. Umrigar and D. Gupta, for R. H. Dhebar, for the respondent. 


S. K. Das J. This is an appeal by special leave. The two appellants are 
Mepa Dana and Vashram Dana. The learned Sessions Judge of Rajkot tried 
them along with ten other persons for various offences under the Indian Penal 
Code, including the offence of murder punishable under s. 302 read with 
88. 149 and 34 of the Indian Penal Code. Of the twelve persons whom he tried, 
the learned Sessions Judge acquitted seven. He convicted five of the accused 
persons. The two appellants were sentenced to death, having been found 
guilty of the offence under s. 302 read with s. 149, as also s. 302 read with 
s. 34, Indian Penal Code; the other three convicted persons were sentenced 


*Decided, November 10, 1959. Criminal 2 [1952] 2 All. 726, F.B. 
Appeal No. 72 of 1959. . 3 [1949-50] F. C. R. 834. 
[1955] 2 8. 0. R. 881, 8.0. 58 Bom. L. R. 4 [1954] S.C.R. 145. 
492, 5 [1954] A. I. R. S.C. 457. 


270 THE BOMBAY, LAW REPORTER. | (VOL. LXU. 


to imprisonment for life. No separate sentences were passed for the minor 
offences alleged to have been committed by them. 

All the convicted persons preferred an appeal to the High Court of Bombay. 
There was also a reference by the Sessions Judge under s. 374, Code of Crimi- 
nal Procedure, for confirmation of the sentence of death passed on the two 
appellants. The appeal and the reference were heard together and by its 
judgment pronounced on April 2, 1959, the High Court affirmed the conviction 
of four of the convicted persons, namely, the two appellants and two other 
convicted persons who were accused Nos. 1 and 11 in the trial Court. The 
High Court allowed the appeal of accused No. 8 and set aside the conviction 
and sentence passed against him. It is worthy of note here that as a result 
of the judgment pronounced by the High Court, the number of convicted per- 
sons came down to four only. We are emphasising this circumstance at this 
stage, because one of the arguments advanced on behalf of the appellants with 
regard to their conviction for the offence punishable under s. 302 read with 
s. 149 centres round this fact. We had earlier stated that the number of per- 
sons whom the learned Sessions Judge tried was twelve only. However, the 
prosecution case, which we shall presently state in a little greater detail, was 
that there were altogether thirteen accused ‘persons: who constituted the un- 
lawful assembly and committed the offences in question in prosecution of the 
common object of the assembly or in furtherance of the common intention of 
all. One of them, however, was a juvenile and was tried by:a Juvenile Court 
under the Saurashtra Children Act, 1956. That is why the number of accused 
persons before the learned Sessions Judge was twelve only. The case record 
before us does not disclose the result of the trial in the Juvenile Court though 
it has been stated on behalf of the appellants that that trial ended in an 
acquittal. , 

It is necessary now to state what the prosecution case against the twelve 
accused persons was. There is a village called Nani Kundal within police 
station Babra in: the district of Madhya Saurashtra. In that village lived 
one Shavshi, who had four sons caled Kurji, Harji, Mitha and Virji. One 
Dana Bharwad, described as accused No. 1 in the trial Court, also lived in the 
same village. He had three sons called Amra, Mepa and Vashram. We have 
already stated that Mepa and Vashram are the two appellants before us. In 
the beginning of the year 1958 Amra was murdered and Harji and Mitha were 
tried for that murder by the learned Sessions Judge of Rajkot. He, however, 
acquitted them on May 14, 1958. This caused dissatisfaction to Dana and 
his two sons Mepa and Vashram. On July 14, 1958, Harji, Mitha and Virji 
went to a place west of the village where they had a cluster of huts. This 
place was north of another cluster of huts belonging to Dana. When the 
aforesaid three brothers were engaged in some agricultural operations, they 
were attacked by a mob of persons led by the two appellants who were armed 
with axes. Harji was pounced upon and felled by blows. He managed to get 
up and ran towards the village. Simultaneously, Mitha and Virji also ran 
more or less in the same direction. The three brothers were, however, pursued. 
Kurji, the fourth brother, and other relatives of Shavshi ran towards the place 
of occurrence. Kurji was the first to arrive and the prosecution case was 
that Kurji was struck down by the two appellants and other members of the 
unlawful assembly. He died then and there. Harji was then assaulted for 
the second time and he also fell down and died then and there. Lastly, Mitha 
was surrounded and assaulted. He also fell down and died there.. | 

The mother of the four brothers, Kurji, Harji, Mitha and Virji, as soon as 
she came to know of the death of the three of her sons, arrived at the place of 
occurrence. She then went to the shop of one Kalidas, a leading resident of 
the village. There she met one Arjan who was a village chowkidar. Arjan 
was informed of what had happened and he-went to village Barwala, where 
a police out-post was situated. He informed one, Anantrai who was in-chargé 
of that out-post. Anantrai prepared an occurrence report which he sent to 
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the officer-in-charge of Babra Police Station. This was the first information 
of the case. Babra is situate at a distance of about thirteen or fourteen miles 
from village Nani Kundal, and the Sub-Inspector of Police arrived at the 
village at about 10-45 p.m. Thereafter, an investigation was held, and the 
thirteen accused persons were sent up for trial. 

Substantially, the defence of the appellants was that they had been falsely 
implicated out of enmity and had nothing to do with the murder of the three 
brothers, Kurji, Harji and Mitha. The case of Dana, accused No. 1, was that 
on the day in question his son Mepa was pursued and attacked by Harji, Mitha 
and Kurji. Thereupon, Dana went there to save his son Mepa and received an 
injury on his left hand. He then ran away from the scene of occurrence. He 

disclaimed any knowledge of the attack on Kurji, Harji and Mitha. 

- The prosecution examined ten eye-witnesses. Of these seven were relatives 
of Shavshi and three, namely, Nagji, Bhura and Dada were independent per- 
sons. The learned Sessions Judge accepted substantially the evidence of the 
ten eye-witnesses, but decided not to act on the testimony of the relatives of 
Shavshi unless there was other independent corroborative evidence or circum- 
stance. Proceeding on that basis, the learned Sessions Judge found that the 
three independent witnesses Nagji, Bhura and Dada corroborated the evidence 
of the relatives with regard to four of the five accused persons, namely, the 
two appellants and accused Nos. 1 and 11. As against accused No. 8, the 
learned Sessions Judge relied upon the evidence relating to the discovery of 
an axe, which was stained with human blood, as a corroborative circumstance. 
In the result he convicted the two appellants and accused Nos. 1, 8 and 11. 
. The High Court was not satisfied with the evidence against accused No. 8. 
As to the common object or common intention of the persons who constituted 
the unlawful assembly, it said: 


“From the prosecution evidence, there is no doubt whatsoever that more than five 
persons were operating at the scene of offence, though the identity of all the persons has 
not been established except the accused Nos. 1, 2, 3 and 11. There is no doubt on the 
prosecution evidence that more than five persons, ie. as many as, ten to thirteen per- 
sons took part in this offence. Therefore, there is no doubt that these persons had 
formed themselves into an unlawful assembly. From the prosecution evidence, it is clear 
that the common object of these persons was to commit murders and that these persons 
entertained common intention to murder the victims. There is also evidence to show 
that all these persons carried heavy axes. Therefore, there is no doubt that the offences 
under ss. 147, 148, 302/149 and 302/34 of the Indian Penal Code had been committed 
and that the accused Nos. 1, 2, 3 and 11 are liable to be convicted for these offences.” 

We proceed now to state the arguments which have been advanced before 
us on behalf of the appellants. The main argument is that the conviction of 
the appellants for the offence of murder, with the aid of either s. 149 or s. 34, 
Indian Penal Code, is bad in law and cannot be sustained. Learned counsel 
for the appellants has submitted that his clients are liable to be convicted and 
punished for the individual acts of assault which are proved against them; but 
in the circumstances of this case, they cannot be convicted of the offence of 
murder. This argument learned counsel had developed in two different ways. 

He has pointed out that the prosecution put up a definite case that thirteen 
named persons formed an unlawful assembly, the common object of which was 
to kill the three brothers earlier named; twelve of them were tried by the 
learned Sessions Judge who acquitted seven and the High Court acquitted one 
more. This brought the number to four, but the High Court found that there 
were more than five persons, that is, as many as ten to thirteen persons who 
took part in the offence. This finding, so learned counsel has submitted, 
amounts to this: the four convicted persons formed an unlawful assembly, with 
the necessary common object, either with some of the acquitted persons or with 
certain unspecified persons, who were never put on trial on the same indict- 
ment and about whom no indication was given by the prosecution either in 
the charge or in the evidence led. His contention is that in view of the finding 
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of the High Court which resulted in the number of convicted persons falling 
below the required number of five, it was not open to the High Court to make 
out a case of a new unlawful assembly consisting of the four convicted per- 
sons and certain unspecified persons; nor could any of the acquitted persons 
be held, in spite of the acquittal, to be members of an unlawful assembly, for 
their acquittal is good for all purposes and the legal effect of the acquittal is 
that they were not members of any unlawful assembly. Thus, learned counsel 
has contended that the conviction of the appellants for the offence of murder 
with the aid of s. 149, Indian Penal Code, is bad in law. This is the first of 
the two ways in which he has developed his argument. 

His second argument is wider in scope and embraces both ss. 149 and 34, 
Indian Penal Code, and it is this. He has pointed out that though the finding 
is that the two appellants assaulted Harji and Kurji with their axes, there is 
no finding as to who gave the fatal blows to these brothers. Kurji had as 
many as four ante-mortem injuries, three on the neck and head and one on 
the arm. His death was due to a depressed fracture of the right temporal 
bone and a fissured fracture of the parietal and occipital bones. Harji had 
as many as thirteen ante-mortem injuries including a fracture of the skull. So 
far as Mitha was concerned, he had sustained a fracture of the frontal bone 
of the left side of his head, a crushed fracture of the nose and socket of the 
left eye, and a fracture of the maxillar bones on both sides; in other words, 
Mitha’s skull was practically smashed in. The contention of learned counsel 
is that in the absence of any finding that the appellants or the convicted per- 
sons alone caused the aforesaid fractures by the blows given by them, the 
appellants cannot be held constructively liable, either under s. 149 or s. 34, 
Indian Penal Code, for blows given by some unknown persons when the prose- 
cution made no attempt to allege or prove any such case. It is argued that 
even assuming that the convicted persons, four in number, had the necessary 
common intention of killing the three brothers, none of them would be liable 
under s. 34, Indian Penal Code, for the acts of an unknown person or persons 
who might have given the fatal blows unless the prosecution alleged and 
proved that the criminal act was done in furtherance of the common intention 
of the convicted persons and those others whose identity was not known; and 
where thirteen named persons are said to have committed a murder in fur- 
therance of the common intention of all, it is not open to the prosecution to 
say, on acquittal of nine of those persons, that the remaining four committed 
the murder merely on the finding that they had a common intention but with- 
out any proof whatsoever that they or any of them gave the fatal blows. 

The two arguments overlap to some extent, though the first is applicable 
specifically in respect of the charge under s. 149, Indian Penal Code, and the 
second to both ss. 149 and 34, Indian Penal Code. We shall presently consider 
these arguments. But before we do so, it is necessary to state that much con- 
fusion could have been avoided in this case if the two charges—one under s. 149 
and the other under s. 34—were not mixed up; the difference between the two 
sections has been pointed out in several previous decisions of this Court, and 
though we consider it unnecessary to reiterate that difference, we must state 
that the difference should have been kept in mind and the two charges should 
not have been rolled up into one as was done in the present case. We are 
satisfied, however, that no prejudice was caused and the appellants have had 
a fair trial. 

To go back to the arguments urged on behalf of the appellants; it is neces- 
sary, first, to understand clearly what the finding of the final Court of fact 
is. We have earlier quoted that finding in the very words in which the learned 
Judges of the High Court expressed it. That finding stated—(1) there was 
no doubt that more than five persons constituted the unlawful assembly, though 
the identity of all the persons except those four who were convicted was not 
established; (2) that the total number of persons constituting the unlawful 
assembly was ten to thirteen; (3) that all the ten to thirteen persons had the 
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common object and common intention of killing Kurji, Harji and Mitha; and 
lastly (4) that the killing was done in prosecution of the common object of 
the unlawful assembly and in furtherance of the common intention of all, and 
the appellants took a major part in the assault on two of the brothers, Kurji 
and Harji. The question that arises now is this: in view of these findings, of 
the High Court, can it be said that the High Court wrongly applied s. 149, 
because the number of convicted persons was only four? We think that the 
answer must be in the negative. We may say at once that the High Court 
does not find that the unlawful assembly consisted of the four convicted persons 
and some of the acquitted persons. That clearly is not the finding of the 
High Court, because it says that ‘‘the identity of all the persons has not been. 
established except that of accused Nos. 1, 2, 8 and 11”. The finding of the 
High Court really means that the four convicted persons and some other per- 
sons whose identity was not established, totalling ten to thirteen in number, 
constituted the unlawful assembly. Therefore, it is unnecessary in the present 
case to embark on a discussion as to the legal effect of the acquittal of nine 
of the accused persons, except to state that we may proceed on the footing that 
that acquittal was good for all purposes and none of those nine persons can 
now be held to have participated in the crime so that the remaining four 
persons may be held’ guilty under s. 149, Indian Penal Code. 


That does not, however, conclude the matter. Nothing in law prevented 
the High Court from finding that the unlawful assembly consisted of the four 
convicted persons and some unidentified persons, who together numbered more ' 
than five. We have advisedly said, ‘‘Nothing in law ete’’; for, whether such a 
finding can be given or not must depend on the facts of each case and on the 
evidence led. It is really a question of fact to be determined in each case on the 
evidence given therein. Learned counsel for the appellants has argued before us, 
as though it is a matter of law, that it was not open to the High Court to come 
to the finding to which it came, because the prosecution case was that thirteen 
named persons constituted the unlawful assembly. We are unable to accept this 
argument as correct. We do not think that there was any such legal bar as is. 
suggested by learned counsel, though there may be cases where on the facts. 
proved it will be impossible to reach a finding that the convicted persons, less 
than five in number, constituted an unlawful assembly with certain other unspeci- 
fied persons not mentioned in the charge. That consideration apart, any mere 
error, omission or irregularity in the charge will not invalidate the finding in this. 

_ case as a matter of law. So far as the finding can be said to have travelled 
beyond the letters of the charge, the appellants have not proved any prejudice, 
and in the absence of prejudice no complaint can now be made of any defect im, 
the charge. 


` Learned counsel has then submitted that the finding of the High Court 
makes out a case of a new unlawful assembly which is different from that 
suggested by the prosecution case. We do not think that that view is correct 
either. The assembly is the same assembly, but what has happened is that the 
identity of all the members of the unlawful assembly has not been clearly 
established though the number has been found to be more than five. We do not 
think that it is unusual for witnesses to make mistakes of identity when a large 
number of persons are concerned in committing a crime; in any event it is a 
question of fact to be decided in each case and is not a question of law. 


Much reliance has been placed by learned counsel for the appellants on 
the following observations in Archbold’s Criminal Pleading, Evidence and Prac- 
tice (Thirty-fourth edn., pp. 200-201) : . 

“...Where several prisoners are included in the same indictment, the jury may find! 
one guilty and acquit the others, and vice versa. But if several are indicted for a riot, 
and the jury acquit all but two, they must acquit those two also, unless it is charged 
in the indictment, and proved, that they committed the riot together with same other 
person not tried upon that indictment.” 

L.R.—18. . 
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F observations occur in Hawkins’s Pleas of the Crown (2 Hawk, c. 47, 
s. 8): i 

“That on an‘indictment for a riot against three or more, if a verdict acquit all but 

two, and find them guilty; or on an indictment for a conspiracy, if the verdict acquit 
all but one, and find him guilty, it is repugnant and void as to the two found guilty 
in the first case, and as to the one found guilty in the second, unless the indictment 
charge them with having made such riot or conspiracy simul cum aliis juratoribus ignotis; 
for otherwise it appears that the defendants are found guilty of an offence whereof it is 
impossible that they should be guilty; for there can be no riot where there are no more 
persons than two, nor can there be a conspiracy where there is no partner. Yet it 
seems agreed, that if twenty persons are indicted for a riot or conspiracy, and any three 
found guilty of the riot, or any two of the conspiracy, the verdict is good.” 
We do not think that these observations help the appellants in the present case. 
They relate to the effect of a verdict of the jury at common law, which may be 
either (a) general, or (b) partial or (c) special. In a special verdict, the facts 
of the case are found by the jury, the legal inference to be derived from them 
being referred to the Court. If, therefore, the jury find only one man guilty of 
conspiracy and two guilty of a riot, they are really finding the defendants (to 
use the phraseology of Hawkins) ‘‘guilty of an offence whereof it is impossible 
that they should be guilty; for there can be no riot where there are no more 
persons than two, nor can there be a conspiracy where there is no partner’’. 
Obviously, the observations refer to those cases where the verdict of the jury 
does not and cannot imply that there were more than one conspirator, or more 
than two persons in a riot. This is made clear by the further statement that 
“cif twenty persons are indicted for a riot or conspiracy, and any three found 
guilty of the riot, or any two of the conspiracy, the verdict is good.’ The 
legal position is clearly and succinctly put in Harris’s Criminal Law (Nine- 
teenth edn., p. 474): 

“When several persons are joined in one indictment the jury may convict some and 
acquit others. In some cases, however, the acquittal bf one may render the conviction 
of the other or others impossible; in conspiracy, for example, at least two of the pri- 
soners must be convicted, and in riot at least three, unless those convicted are charged 
with having been engaged in the conspiracy or riot with some other person or persons 
not tried upon that indictment.” 

In Topandas v. The State of Bombay,’ this Court proceeded on thé same 
principle, viz. that according to the definition of criminal conspiracy in s. 120-A, 
Tndian Penal Code, two or more persons must be partners to such an agreement 
and one person alone can never be held guilty of criminal conspiracy for the 
simple reason that he cannot conspire with himself. That was a case in which 
four named individuals were charged with having committed criminal conspiracy, 
‘but three were acquitted of the charge. The distinction between that case and 
the ease under our consideration lies in this:~in Topandas’s case it was not 
possible to find, after the acquittal of three persons out of the four charged, that 
there was any partner to the conspiracy whereas in the case before us the finding 
tg that there were ten to thirteen persons who constituted the unlawful assembly 
-with the necessary common object but the identity of four only has been esta- 
blished. 

The point under discussion arose in two decisions of the Allahabad High 
‘Court viz. Harchanda v. Rez? and Gulab v. State, the latter overriding the 
earlier decision. The decision in Gulab’s case proceeded, however, on the foot- 
ing that it was open to the appellate Court to find that some of the acquitted 
persons had been wrongly acquitted, although it could not interfere with such 
acquittal in the absence of an appeal by the State Government—an aspect regard- 
ing which it is not necessary to say anything in this case. 

There are two other decisions, one of the Federal Court and the other of this 
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Court. In Kapildeo Singh v. The King,* the prosecution case was that 60 or 
70 men constituted the unlawful assembly, but the appellant in that case was 
charged with thirteen others with having committed certain offences in further- 
ance of the common object of the unlawful assembly. The appellant was found 
guilty, but the thirteen others who were charged along with the appellant were 
acquitted as they were not properly identified. One of the contentions raised 
in the Federal Court was that in all fourteen persons having been charged with 
rioting and thirteen of them having been acquitted, it could not be held that 
there was any unlawful assembly of five or more persons whose common object 
was to commit an offence. With regard to this contention, it was observed at 
pp. 837-838 : 


“...The essential question in a case under s. 147 is whether there was an unlawful 

assembly as defined in s. 141, LP.C., of five or more than five persons. The identity of 
the persons comprising the assembly is a matter relating to the determination of the 
guilt of the individual accused, and, even when it is possible to convict less than five 
persons only, s. 147 still applies, if upon the evidence in the case the Court is able to 
hold that the person or persons who have been found guilty were members of an 
assembly of five or more persons, known or unknown, identified or unidentified. In 
the present case, there is such a finding and that concludes the matter.” 
We consider that these observations apply with equal force in the present case, 
and we do not think that the distinction sought to be made by learned counsel 
for the appellants on the basis that in Kapildeo’s case the prosecution allega- 
tion was that there were 60 or 70 men in the unlawful assembly, makes any 
difference in the legal position. The same view was expressed again by this 
Court in Dalip Sing v. State of Punjab © 

“Before s. 149 can be ‘called in aid, the Court must find with certainty that there 
were at least five persons sharing the common object. A finding that three of them 
‘may or may not have been there’ betrays uncertainty on this vital point and it conse- 
quently becomes impossible to allow the conviction to rest on this uncertain foundation. 

This is not to say that five persons must always be convicted before s. 149 can be 

applied. There are cases and cases. It is possible in some cases for Judges to conclude 
that though five were unquestionably there the identity of one or more is in doubt. In 
that case, a conviction of the rest with the aid of s. 149 would be good. But if that 
is the conclusion it behoves a Court, particularly in a murder case where sentences of 
transportation in no less than four cases have been enhanced to death, to say so with 
unerring certainty.” 
The same view was reiterated in Nar Singh v. State of Uttar Pradesh.© We have 
stated earlier what the finding in the present case is: it is a clear finding—a 
finding with certainty—that the number of persons who constituted the unlaw- 
ful assembly was more than five, though the identity of four only has been 
established; and the killing was done in prosecution of the common object of 
the entire unlawfwul assembly. ‘Therefore, we see no serious difficulty 
in applying s. 149, Indian Penal Code, in the present case. 

As to the application of s. 34, Indian Penal Code, we consider that the legal 
position does not admit of any doubt or difficulty. Four persons have been con- 
victed of murder on the finding that all of them and some others had the com- 
mon intention of killing three brothers; the appellants took part in the assault 
in furtherance of the common intention, and it is not disputed that the common 
intention was achieved by murdering the three brothers, Kurji, Harji and 
Mitha. The number of convicted persons is more than one, and it does not fall 
below the required number. What then is the difficulty in applying s. 34, 
Indian Penal Code? Learned counsel says: ‘‘We do not know who gave the 
fatal blows.” We accept the position that we do not know which particular 
person or persons gave the fatal blows; but once it is found that a criminal act 
was done in furtherance of the common intention of all, each of such persons 


4 [1949-50] F.O.R. 834. 6 [1954] A.LR.S.C. 457, at p. 459. 
5 [1954] S.C.R. 145, at p. 150. 
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is liable for the criminal act as if it were done by him alone. The section is 
intended to meet a case in which it may be difficult to distinguish between the 
acts of individual members of a party who act in furtherance of the common 
intention of all or to prove exactly what part was taken by each of them. The 
principle which the section embodies is participation in some action with the 
common intention of committing a crime; once such participation is established, 
s. 34 is at once attracted. In the circumstances, we fail to see what difficulty 
there is in applying s. 34, Indian Penal Code, in the present case. In the course 
of his arguments learned counsel has suggested that some of the acquitted per- 
sons might have given the fatal blows, and as they have been acquitted, the 
appellants cannot be constructively liable for their acts. We do not think that 
this is a correct way of looking at the matter. We are proceeding in this case 
on the basis that the acquittal is good for all purposes, and we cannot bring in 
me acquitted persons for an argument that they or any of them gave the fatal 
lows. 

It is necessary to refer now to two decisions of this Court with regard to 
the application of s. 84, Indian Penal Code. Learned counsel for the respondent 
has relied on Wasim Khan v. The State of Uttar Pradesh.’ In that case the 
High Court found that the appellant along with two others committed the 
offences of robbery and murder; but the two co-accused were acquitted. It was 
observed that on the finding of the High Court the appellant could be convicted 
by the application of s. 34, even though the two co-accused of the appellant were 
acquitted. That was a case in which the number came down to one by the ac- 
quittal of the two co-aceused. The present case is a much stronger case in the 
matter of the application of s. 34, because the number of convicted persons who 
participated in the criminal act in furtherance of common intention of all is 
four. In Prabhu Babaji v. State of Bombay® the appellant along with four 
others was charged under s. 302 read with s. 34, Indian Penal Code; four others 
were acquitted. The question was if the appellant could be convicted under 
s. 34 after the acquittal of four others. Here again the number fell to one, that 
is, below the required number. It was observed: 

“If these four persons are all acquitted, the element of sharing a common in- 
tention with them disappears; and unless it can be proved ‘that he shared a common 
intention with actual murderer or murderers, he cannot be corivicted with the aid of 
s. 34 

Of course, he could have been charged in the alternative for having shared a com- 

mon intention with another or others unknown. But even then, the common intention 
would have to be proved either by direct evidence or by legitimate inference. It is 
impossible to reach such a conclusion on the evidence in this case once the co-accused 
are eliminated because the whole gravamen of the charge and of the evidence is that 
the appellant shared the common intention with those other four and not with others 
who are unknown.” ; 
This decision can be distinguished on two grounds: (1) the number fell below 
the required number and (2) it was not possible to reach a conclusion in that 
case that the appellant shared the common intention with another or others 
unknown. In our case the number of convicted persons is four and each of 
them had the necessary common intention; secondly, there is a clear finding 
that they shared the common intention with some others whose identity was not 
established. The decision in Prabhu Babaji (supra) does not, therefore, stand 
in our way. 

Lastly, there is the question of sentence. Learned counsel for the appel- 
lants has submitted that the lesser sentence should be imposed, and he has given 
three reasons in support of his submission: (1) that Amra, brother of the ap- 
‘pellants, was murdered earlier in the year; (2) that the father of the appellants 
was also convicted but was not given capital punishment, though he must have 
influenced the appellants; and (3) there is no finding that the appellants caused 
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the fatal injuries. We have examined the evidence and it shows clearly enough 
that the appellants played a leading part and, so far as Kurji and Harji were 
concerned, took a major part in assaulting them with heavy axes. The High 
Court also carefully considered the sentence imposed on the appellants and 
came to the conclusion that having regard to the enormity of the crime, viz. 
three premeditated and cold-blooded murders and the part played by the 
appellants, it would not be justified in imposing the lesser sentence. We see no 
good reasons for differing from the High Court and interfering with the 
sentence : 
For the reasons given above, the appeal fails and is dismissed. 


Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale and Mr. Justice Patwardhan. 


M/S. KHIMJI POONJA & CO. v. N. RAMANLAL & CO.* 

Bombay Forward Contracts Control Act (Bom. LXIV of 1947), Sec. 8—Cotton Control 
Order, 1950—Constitution of India, Arts. 254, 372, 367, 366—Adaptation of Laws Order, 
1950, Cls. 2(b), (c), 21—General Clauses Act (X of 1897)—Whether s. 8 of Bom. Act 
(LIV of 1947) rendered void and inoperative by virtue of notification issued by Tex- 

: title Commissioner on July 16, 1953, under cl. 6 of Cotton Control Order, 1950—Bom. 
Act of 1947 whether “a law made by the Legislature of a State” within art. 254(1)— 
Construction of statute—Tests to determine repugnancy between two statutes. 


Section 8 of the Bombay Forward Contracts Control Act, 1947, is not rendered in- 
operative by virtue of the notification issued by the Textile Commissioner on July 
16,,1953, under cl. 6 of the Cotton Control Order, 1950. 

The Bombay Forward Contracts Control Act, 1947, is not “a law made by the 
Legislature of a State” within the meaning of that expression in art. 254(1) of the 
Constitution of India. . 

The expression “a law made by the Legislature of a State” in cls. (1) and (2) of 
art. 254 of the Constitution of India cannot include a law made by the Provincial 
Legislature under the Government of India Act, 1935. The question of repugnancy 
between a law made by a Provincial Legislature before the Constitution and a law 
made by Parliament cannot, therefore, be decided under art. 254 of the Constitution. 

The expression “existing law” in art. 366(10) of the Constitution of India,. includes 
any law made either by the Provincial or Central Legislature before the commence- 
ment of the Constitution. But under cls. (1) and (2) of art. 254, the repugnancy 
contemplated is between a law made by the Legislature of a State and a law made 
by Parliament or an existing Central law, provided the Central legislation is in res- 
pect of matters enumerated in the Concurrent List. 

Soma Singh v. State of Pepsu and Union of India} Janardan v. Management H. M. 
Ltd.’ Basantlal Banarsilal v. Bansilaf and Zaverbhai Amaidas v. The. State of 
Bombay,‘ referred to. 

Whenever it is sought to establish that there is repugnancy between two competing 
statutes which must inevitably result in supercession of one of them, there is always 
a presumption in favour of the validity of both statutes. Every endeavour has, there- 
fore, to be made to reconcile the two and consider both in such a way as to avoid 
repugnancy. : 
Shyamakant Lal v. Rambhajan Singh, referred to. 


*Decided, November 12/13, 1959. First 311. 
Appeal No. 380 of 1955 (with First Appeals 2 ead A.I.R. Madhya Bharat 199. 
Nos. 561/55 and 562/55), against the decision 3 (1954) 66 Bom. L. R. 1000. 
of K. A. Mehta, Civil Judge, Senior Division, 4 [1955] 1 S.C.R. 799, s.c. (1954) 57 Bom. 
Ahmedabad, in Civil Suit No. 68 of 1954. L.R. 589. 
1 [1954] 8.C.J. 393, s.o. [1954] A.I.R. 5.C. 5 [1939] F.C.R. 193. 
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The tests which are generally applied to determine whether there is repugnancy 
between two statutes as deducible from judicial decisions are: There may be in- 
consistency in the actual terms of the rival statutes. Even though there may be 
no direct conflict, a State law may become inoperative because Parliamentary legis- 
lation is intended to be a complete exhaustive code on the subject with which it 
deals. Inconsistency between the State and Parliamentay legislation may also arise 
where two Legislatures seek to exercise their powers over the same subject-matter. 
If Parliament evinces its intention to cover the whole field, that would be a conclusive 
test of inconsistency where another Legislature assumes to enter to any extent upon 
the same field. 

Stewart v. Brojendra Kishore, Ex-parte McLean,’ Clyde Engineering Co. Ltd., 
v. Cowburn, Ch. Tika Ramji v. The State of Uttar Pradesh’ and Deepchand v. State 
of Uttar Pradesh,” referred to. 


Mussrs. Kamer Poonsa & Co. (plaintiff) was a registered firm doing busi- 
ness in cotton in Bombay, Ahmedabad and other places. N. Ramanlal & Co. 
(defendant No. 1 company) also dealt in cotton in the city of Ahmedabad, 
and defendants Nos. 2 and 3 were the partners of defendant No. 1. Defendant 
No. 2 Nanubhai on behalf of defendant No. 1 entered into certain transactions 
with the Ahmedabad branch office of the plaintiff-company, On October 5, 
1958, the plaintiff purchased 500 bales of Bodeli Vijay cotton for February 
delivery at a rate of Rs. 90 ‘on’ and over the February Jarila cotton 
contract rate (exh. 59) and railway receipt in respect of this was 
to be delivered at Bodeli. A contract note (exh. 92) was sent by defen- 
dant No. 1 on the same date to the Ahmedabad Branch office of the plaintiff- 
company. The second transaction between the parties was entered into on 
November 24, 1953 (exh. 60), under which there was a transaction of sale in 
favour of plaintiff of 100 bales of Dabhoi Vijaya cotton at the rate of Rs. 91 
‘on’ and over the February Jarila Vayada rate and in this case the railway 
receipt was to be delivered at Dabhoi and the contract note in respect thereof 
was sent by defendant No. 1 to the plaintiff. In connection with these transac- 
tions, defendant No. 1 gave Havala of 100 bales of, Bodeli cotton by a letter 
dated February 15, 1954, to a Broach broker, Acharatlal Hiralal, and, there- 
fore, the plaintiff-company had thereafter to receive 500 bales of cotton under 
the two contracts. The purchase rate of 100 bales of Dabhoi Vijay cotton was 
fixed at Rs. 771, Rs. 680 being the Vayada rate plus Rs. 91 ‘on’. Defendant 
No. 2 in response to plaintiff’s demand to give a call fixing Havala regarding 
the purchase rate of the 400 Bodeli cotton bales gave Havala to one Ramanlal 
and Sons, in which firm defendant No. 3 was a partner; but the said 
firm refused to accept the Havala. Thereafter defendant No. 1 did not give 
any Havala in spite of repeated demands. Plaintiff accordingly served a notice 
on March 1, 1954, calling upon defendants to give delivery. But instead of 
complying with the notice, the defendants gave a vague reply on March 10, 1954. 
Another notice was, therefore, given on March 29, 1954, calling upon the 
defendants to pay damages, to which also a very vague reply was given. Plain- 
tiff-company then filed the present suit on April 20, 1954, to recover damages 
on. the basis of the difference in purchase rates under the contract and the 
rates prevalent on March 29, 1954, which was the final date by which defen- 
dants were bound to give delivery. The plaintiff-company calculated damages 
at the figure of Rs. 25,650 and also claimed to recover an additional sum of 
Rs. 233-2-0 found to be due to the plaintiff in the account of defendant No. 1. - 

The suit was resisted by the defendants on several grounds. It was contend- 
ed that the Court at Ahmedabad had no jurisdiction. It was also urged that 
the suit transactions were void on account of vagueness and uncertainty. It 
was further urged that the suit transactions were wagering contracts. But the 
principal contention urged was that the suit transactions should have been 


6 [1939] A.LR. Cal. 628. 9 [1956] 8.0.R. 393, s.o. [1956]-5.C.J. 625, 
6. 


7 (1930) 43 C.L.R. 472. s.o. [1956] A.LRB.S.0. 67 
8 (1096) 37 O.L.R. 466. 10 [1959] 8.C.J. 1069. 
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effected according to the rules and regulations of the East India Cotton Asso- 
ciation and, that having been not done, the transactions were illegal and hence 
unenforceable. It was further urged that the suit filed without going to arbi- 
tration was not maintainable. A point was also raised that the plaintiff was 
‘not entitled to the delivery on the date claimed by it and, therefore, the suit 
was premature. 

The trial Court held that the Court had jurisdiction to entertain and try 
the suit and that the suit contracts were not void on account of vagueness and 
uncertainty. It gave a finding that the suit transactions were not wagering 
contracts and that the suit was maintainable without going to arbitration. It 
found against the defendants on the question whether the suit was premature 
and held that the suit was not premature. But it came to the conclusion that. 
the transactions in suit were required to be made as per the rules and regu- 
lations of the Hast India Cotton Association and that, having been not done, 
the claim for damages could not be maintained. On the question of the legality 
of contracts, three principal points were argued in the trial Court. It was. 
contended on behalf of the plaintiff in answer to the contention of the defen- 
dants that the suit contracts should have been made as per the rules and regu- 
lations of the Hast India Cotton Association, that s. 8 of the Bombay Forward 
Contracts Control Act, 1947, was repugnant to the Cotton Control Order, 1950, 
as also the Forward Contracts (Regulation) Act, 1952. The trial Court came 
to the conclusion that the provisions of s. 8 of the Bombay Forward Contracts 
Control Act were not in any way repugnant to the provisions of the Cotton 
Control Order, 1950. It was also held that the question of repugnancy between 
the Bombay Act and the Forward Contracts (Regulation) Act, 1952, could 
not arise because the notification applying s. 15 of the latter Act to cotton came 
into force on July 30, 1954, that is to say, after the date of the suit contracts. 
It was conceded in the trial Court that the contracts were never effected ac- 
cording to the rules and regulations of the Hast India Cotton Association, 
Bombay. The parties admitted by their purshis dated January 12, 1955, that 
the suit contracts were effected according to the rules and regulations of the 

. Ahmedabad Cotton Merchants’ Association. The plaintiff-company was @ 
member of the East India Cotton Association, but defendant No. 1 was not a 
member of the said Association. The trial Court came to the conclusion that 
the contracts were illegal and unenforceable and, therefore, the claim for ` 
damages could not be maintained. As regards the plaintiff’s claim regarding 
the amount of Rs. 233-2-0 found due to the plaintiff in the account of defen- 
dant No. 1, the same was decreed. The result was that the rest of the plaintiff’s 
claim was dismissed. The plaintiff filed First Appeal No. 380 of 1955 against 
the disallowance of its claim regarding damages. Appeals Nos. 561 of 1955 and 
562 of 1955 arose out of two suits which were filed by a common plaintiff, viz. 
the Bharat Cotton Trading Company of Ahmedabad. The defendant in both 
these suits was M/s. N. Ramanlal & Company. All the three appeals were heard 
together as the principal points raised in these were common. 


First Appeal No. 380 of 1955. 


M. H. Chhatrapati, with C. S. Trivedi, for the appellant. 

C. K. Shah, for respondent Nos. 1 and 3. 

R. 'M. Shah, for respondent No. 2. 

Y. V. Chandrachud, Government Pleader, for the Advocate General. 
8. S. Rangnekar, for G. M. Divekar, for the Attorney General. 


i First Appeals Nos. 561 and 562 of 1955. 
C. K. Shah, for the appellant. - 
Rajni Patel, with V. B. Patel and J. B. Patel, for the respondent. 


Y. V. Chandrachud, Government Pleader, for the Advocate General. 
S. 8. Rangnekar, for G. M. Divekar, for the Attorney General. 
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GOKHALE J. [His Lordship after stating the facts, proceeded.] The 
principal point of controversy which has been agitated at considerable length 
in these appeals is whether s. 8 of the Bombay Forward Contracts Control Act, 
1947 (LXIV of 1947), which will hereafter be referred to as ‘the Bombay Act,’ 
has been rendered inoperative by virtue of a notification issued by the Textile 
Commissioner on July 16, 1953, under the provisions of the Central Cotton 
Control Order, 1950, which Order itself was issued in exercise of the powers 
conferred on the Central Legislature by the Hssential Supplies (Temporary 
Powers) Act, 1946 (XXIV of 1946), which will hereafter be referred to as 
‘the Essential Supplies Act.’ As we have already indicated, the other law 
point which was raised on behalf of the plaintiffs in these suits was whether 
the Bombay Act was also rendered inoperative by virtue of the notification 
applying s. 15 of the Forward Contracts (Regulation) Act, 1952 (LX XIV of 
1952). That notification was issued on July 30, 1954, that is to say, long after all 
the contracts in suit, and it has been fairly conceded on behalf of the plaintiffs 
in all these appeals that in view of this position it will not be possible to press 
the argument urged in the lower Court regarding any repugnancy between 
the Bombay Act and the provisions of the Forward Contracts (Regulation) 
Act, 1952. 


In order to appreciate the point as to the alleged repugnancy between the 
Bombay Act and the notification issued under the Central Cotton Control 
Order of 1950, it is necessary to note, to some extent, the history of the two 
legislations. So far as the local legislation is concerned, in 1922 the local 
Legislature passed the Bombay Cotton Contracts Act (XIV of 1922), but 
admittedly it had no provision regarding forward contracts. That was fol- 
lowed by the Bombay Cotton Contracts Act, 1932 (IV of 1932), which made 
certain provision regarding forward contracts. It appears, however, that the 
Government of Bombay, in the year 1947, was of the view that the control 
exercised by Government over the cotton market under the Bombay Cotton 
Contracts Act of 1982 had proved ineffective in actual practice and though 
the Act provided that forward contracts other than those made through recog- 
nised associations were void, in fact forward trading took place outside recog- 
nised associations and in a manner which was detrimental to genuine trade 
interests. That is why the Provincial Legislature enacted the Bombay Act and 
it came into force on February 7, 1948. The object of the Act was to provide 
for the regulation and control of forward contracts, for prohibition of options 
and certain other purposes, in the Province of Bombay. It has to be mention- 
ed that though s. 1 of this Act was to come into force at once, sub-s. (3) of s. 1 
provided that the Provincial Government may by notification in the Official 
Gazette direct that all the remaining sections other than ss. 4, 5 and 7 shall 
come into force in the whole of the Province of Bombay or such part thereof 
and on such date and in their application to such goods as may be specified 
in the notification. Under sub-s. (4), the Provincial Government was also 
empowered by a notification in the Official Gazette to direct that ss. 4, 5 and 
7 shall come into force in the whole of the Province of Bombay or such part 
thereof and on such date and in its application to such goods as may be speci- 
fied in the notification. Four notifications appear to have been issued by the 
Provincial Government on April 1, 1948. By notification No. 4132-33-D(1), 
it was directed that ss. 2, 3, 6 and 8 to 15 of the Bombay Act were to come 
into force in the whole of the Province of Bombay with effect from April 1, 
1948, in their application to cotton. By Notification No. 4132-33-D(2), ss. 4, 
5 and 7 were also brought into force in the whole of the Province of Bombay 
in their application to cotton with effect from the same date. The third noti-’ 
fication No. 4132/33-D(3) issued on the same date specified in respect of cotton 
a period of seven days after the date of the contract within which there should 
be delivery and payment of price. (See Bombay Government Gazette, Extra- 
ordinary, Part I, dated April 1, 1948, pp. 1482-33). The fourth notification 
No. 4238/33-D(1) and No. 4233/33-D(2) recognized the Hast India Cotton 
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. Association in pursuance of the provisions of sub-s. (5) of s. 3 and also sane; 
tioned the bye-laws of the said Association in exercise of the powers conferred 
by sub-s. (4) of s. 6 of the Bombay Act. (See Bombay Government Gazette, 
Extraordinary Part IV-B, dated April 1, 1948, page 164 A-1). These bye- 
laws have been subsequently amended and added to from time to time. 
Turning to the history of the Central legislation on the subject of cotton, 
it has to be mentioned that under the Government of India Act, 1935, it was 
the Provincial Government only which had power to legislate on the subject 
of trade and commerce within the Province, and production, supply and dis- 
tribution of goods. This was by virtue of items 27 and 29 of List II, viz., the 
Provineial Legislative List, of the Seventh Schedule to the Government of India 
Act. It is well known that the Central Government, however, armed itself 
with very wide powers under the Defence of India Act, 1939, and the Defence 
of India Rules. Under r. 81(2) of the said Rules, in so far as it is material, 
the Central Government, so far as appeared to it to be necessary or expedient 
for securing the defence of British India or the efficient prosecution of the 
war, or for maintaining supplies and services essential to the life of the com- 
munity, was empowered tó provide for regulating or prohibiting production, 
distribution, disposal, acquisition, use or consumption of articles or things of 
any description whatsoever and for controlling the prices (or rates) at which 
such articles or things may be sold. The Indian Cotton (Control) Order, 
1945, was promulgated in exercise of the powers conferred by sub-r.. (2) of 
r. 81 of the Defence of India Rules, and under cl. 3 of this Order, no person 
could enter into any contract or any option in cotton, and by virtue of cl. 4 
of this Order all contracts and options in cotton entered into or made after 
‘the commencement of the Order were declared void. It was further provided 
under el. 5 that the Textile Commissioner may, by general order, and subject 
to such restrictions and conditions as he may prescribe, exclude from the ope- 
ration of the Order any class or description of contracts. This Order came 
to be issued on December 29, 1945. The Defence of India Act was to expire 
on September 30, 1946, but the British Parliament passed the India (Central 
_ Government and Legislature) Act, 1946 (9 & 10 Geo. VI Ch. 39), which came 
‘into force on March 26, 1946, to amend the Government of India Act, 1935, 
and under s. 2(/)(a) of the former Act it was provided that notwithstanding 
anything in the Government of India Act, 1935, the Indian Legislature shall, 
during the period mentioned in s. 4 of the Act, have power to make laws with 
respect to trade and commerce (whether or not within a Province) in and 
the production, supply and distribution: of, cotton and woollen textiles and 
other goods mentioned in that clause. It appears that on September 25, 1946, 
the Central Government issued the Essential Supplies (Temporary Powers) 
Ordinance, 1946, to provide for the continuance, during a limited period, of 
powers to control the production, supply and distribution of, and trade and 
commerce in, certain commodities, by virtue of the powers given to the Indian 
Legislature by the British Parliament, and as the Indian Legislature was not 
in session then, the Governor General issued this Ordinance. Under s. 2(a) 
of this Ordinance ‘‘essential commodity’’ was defined as including a number 
of classes of commodities and though cotton and woollen textiles were included 
as an essential commodity, raw cotton itself was not included as an essential 
commodity. This Ordinance was followed by the Essential Supplies (Tempo- 
rary Powers) Act, 1946, which came into force on November 23, 1946. Sec- 
tion 2(a)(#) of this Act mentioned cotton and woollen textiles as an essential 
commodity. It would appear that the Constituent Assembly, which replaced 
the Indian Legislature, which was empowered to repeal or amend any Act of 
Parliament of the United Kingdom in its application to India by virtue of the 
‘Indian Independence Act, 1947, (10 & 11 Geo. VI), enacted the Constituent 
Assembly Act III of 1949, known as the India (Central Government and 
Legislature) Amendment Act, 1949, which came into force on June 10, 1949. 
Section 3 of this Act amended s. 2 of the India (Central Government 
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and Legislature) Act, 1946 (9 and 10 Geo. VI Ch. 39), by inserting the words 
“‘raw cotton (including ginned cotton and unginned cotton or kapas) and 
cotton seed’’ after the words ‘‘woollen textiles’ in para. (a) of sub-s. (1) of 
s. 2 of the said Act of 1946. The result of this amendment was that the Central 
Legislature got the power to enact legislation with respect to raw cotton, which 
formerly it did not possess. The Essential Supplies (Temporary Powers) 
Second Amendment Act, 1949, came to be enacted thereafter, and by s. 2 of 
this Act, in the preamble to the Essential Supplies (Temporary Powers) Act, 
1946, after the words ‘‘woollen textiles,’’ the words ‘‘raw cotton (including 
ginned cotton and unginned cotton or kapas) and cotton seed’’ were inserted. 
By s. 3 there was a further amendment of the original Essential Supplies 
(Temporary Powers) Act, and by cl. (a), in s. 2 of the original Act, after 
item (i$) of cl. (a), ‘‘ (ita) raw cotton, (ib) cotton seed” were inserted; and 
by cl. (b), which inserted certain definitions, ‘‘raw cotton’’ was defined as 
including ginned cotton and unginned cotton or kapas. Section 3 of the 
Essential Supplies Act, so amended, thys gave the Central Government power 
to issue an order providing for regulating or prohibiting the production, sup- 
ply and distribution of, and trade and commerce in, cotton, which became an 
essential commodity, with the object of maintaining or increasing its supplies 
and for securing its equitable distribution and availability at fair prices. Such 
an order came to be issued by the Central Government on September 18, 1950, 
and that order is known as the Cotton Control Order, 1950. That Order came 
into force at once. Clause 4 of the Order provided, like the earlier Indian 
Cotton (Control) Order of 1945, that no person could enter into any contract 
or any option in cotton, except in the cases excluded from the operation of 
this clause under cl. 6. Under el. 5, all contracts and options entered into or 
made after the commencement of the Order in contravention of cl. 4 were to 
be void. Under cl. 6, the Textile Commissioner was empowered, by general 
order and subject to such restrictions and conditions as he may prescribe to 
exclude from the operation of cl. 4 any class or description of contracts. The 
effect of this Order admittedly was that no contract in cotton could be entered 
into and, if entered into, was to be void. But the Textile Commissioner could 
by general order and subject to such restrictions and conditions as he may 
prescribe relax from the operation of el. 4 any class or description of contracts 
relating to cotton. Now, the original Essential Supplies Act would have 
expired on April 1, 1951, but the life of the Act came to be extended by the 
Essential Supplies (Temporary Powers) Amendment Act (LII of 1950) from 
April 1, 1951 to December 31, 1952. There was a further extension of the life 
of this Act under the Essential Supplies (Temporary Powers) Amendment 
Act (LXV of 1952), which extended the life of the original Act from Decem- 
ber 31, 1952, to January 26, 1955. That is how, and there is no dispute about 
this, that when the suit contracts were entered into, both the Essential Sup- 
plies Act as well as the Cotton Control Order, 1950, issued under its provision, 
continued to have operation. On July 16, 1953, the Textile Commissioner, in 
. exercise of the powers conferred upon him by cl. 6 of the Cotton Control Order, 
1950, issued a notification relaxing the prohibition placed on contracts in cot- 
ton. As the question in these appeals is concerned with the alleged repugnancy 
between s. 8 of the Bombay Act and this notification, it would be convenient 
to reproduce the entire notification, which runs as follows :— 
MINISTRY OF COMMERCE AND INDUSTRY NOTIFICATION 
7 A Bombay, July 16, 1953. 

S.R.O. 1425. “In exercise of the powers conferred upon me by clause 6 of the Cotton 
Control Order, 1950, I hereby exclude, subject to the restrictions and conditions specified 
in paragraph 2 below, the following classes or descriptions of contracts relating to Indian 
cotton produced during the cotton season 1953-54, from the operation of clause 4 of the 
said Order, namely:— 

(i) Ready Contracts; 

(ii) Delivery Contracts; that is to say, Forward Contracts for cotton (full-pressed, 
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_-half-pressed or loose) of specific description and for specific delivery at specified price, 
delivery orders, railway receipts or bills of lading against which contracts are not trans- 
‘ ferable to third parties; 

(iii) Hedge Contracts for February 1954; that is to say, Forward Contracts enter- 
ed into by members. of the East India Cotton Association Limited, entitled to the use of 
the Clearing House of the Association where such contracts are made in accordance 
with the rules and bye-laws of the Association in the official markets of the Association 

, and are for February 1954 delivery. 

2. (1) Nothing in this permission shall apply in relation to— 

(a) any contract for the sale or purchase of any cotton wherein the price stipu- 
lated is less than the minimum price or more than the maximum price fixed by the 
Textile Commissioner under cl. 3 of the sajd Order for Indian cotton produced during 
the cotton season 1953-54 in respect of the subject-matter of the Contract having regard 
to the place of delivery; 

(b) any contract of sale by a manufacturer except under and in accordance with 
the terms of a special permission granted by the Textile Commissioner or the Director 
(Cotton); 

(c) ‘a contract of sale with an overseas buyer for the purposes of export. 

(2) Every contract in which the final price is not named shall be construed as if 
the following clause was inserted therein: 

‘The price payable shall be within the range of the minimum and the maximum 
prices fixed by the Textile Commissioner under clause 3 of the Cotton Control Order, 1950, 
for Indian cotton produced during the cotton season 1953-54. ” 

_Now, it is urged on behalf of the plaintiffs in these appeals that the 

provisions of s. 8'of the Bombay Act are repugnant to the provisions of this 
notification, and this notification having been issued by the Textile Commis- 
sioner under the powers conferred on him under el. 6 of the Cotton Control 
Order, 1950, which Order itself was issued by virtue of s. 3 of the Essential 
Supplies Act, so far as the suit contracts are concerned, s. 8 must be treated 
as void and of no effect, and, therefore, the suit contracts would be legal and 
enforceable contracts. , Section 8 of the Bombay Act runs as follows:— 

“8, (1) Every forward contract for the sale or purchase of, or relating to, any 
goods specified in the notification under sub-section (3) of section 1 which is entered 
into, made or to be performed in any notified area shall be illegal if it is not entered 
“into, made or to be performed— ° 

(a) im accordance with such bye-laws, made under section 6 or 7 relating to the 
entering into, making or performance of such contracts, as may be specified in the bye- 
laws, or 

(b) (i) between members of a recognised association, 

(ii) through a member of a recognised association, or 

(iii) with a member of a recognised association, provided that such member has 
previously secured the written authority or consent, which shall be in writing if the 
. bye-laws so provide, of the persons entering into or making the contract, 
and no claim of any description in respect of such contract shall be entertained in any 
civil Court. 

(2) Any person entering into or making such illegal contract shall, on conviction, 
be punishable with imprisonment for a term which may extend to six months or with 
fine or with both.” 

It is contended on behalf of the plaintiffs that the Central Legislation is a 
special legislation dealing with the subject of contracts relating to Indian cot- 
ton produced during the cotton season of 1953-54 inasmuch as the notification 
issued under el. 6 of the Cotton Control Order, 1950, relaxes the prohibition 
under cls. 4 and 5 of the said Order with regard to cotton of that season. As 
against that, the Bombay Act is a general Act regulating and controlling for- 
ward contracts and prohibiting options in several commodities though it was 
made applicable to cotton by a notification of April 1, 1948, and, therefore, if 
there is any inconsistency in the two legislations, it is the Central legislation, 
which is more specific, that must prevail. Reliance is placed in support of 
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this contention on the provisions of art. 254(J) of the Constitution. It is con- 
ceded, and in our opinion rightly, that so far as the instant case is concerned, 
there is no question of any repugnancy between the two competing laws by 
reason of s. 107 of the Government of India Act or art. 254(2) of Constitution. 
Under art. 395 of the Constitution, the Indian Independence Act, 1947, and 
the Government of India Act, 1935, together with all enactments amending 
and supplementing the latter Act, but not including the Abolition of Privy 
Council Jurisdiction Act, 1949, are repealed. Obviously, therefore, after the 
Constitution, the question of repugnancy will have to be considered not in the 
light of s 107 of the Government of India Act, even though the Bombay Act 
and the original Essential Supplies Act are pre-Constitution Provincial and 
Central Acts respectively. Article 254(2) of the Constitution would also be 
obviously inapplicable. The question is whether it could be said that the Bom- 
bay Act and, especially, s. 8 thereof would be rendered void or inoperative by 
virtue of the Order and the notification issued under the Essential Supplies 
Act because of the provisions of art. 254(1) of the Constitution. Article 254(/) 
runs as follows: 


254. (1) “If any provision of a law made by the Legislature of a State is repugnant 
to any provision of a law made by Parliament which Parliament is competent to enact, 
or to any provision of an existing law with respect to one of the matters enumerated 
in the Concurrent List, then, subject to the provisions of clause (2), the law made by 
Parliament, whether passed before or after the law made by the Legislature of such 
State, or, as the case may be, the existing law, shall prevail and the law made by the 
Legislature of the State shall, to the extent of the repugnancy, be void.” 


Now, it has not been disputed that the Essential Supplice Act, though it is a 
pre-Constitution legislation would be a law made by Parliament within the 
meaning of art. 254(/). It has been adapted by the Indian Parliament after 
the coming into force of the Constitution, because, as already pointed out, 
the life of the Act was extended twice, in the first instance from April 1, 1951, 
to December 31, 1952, by the Essential Supplies (Temporary Powers): Amend- 
ment Act (LII of 1950) and, on the second occasion, from December 31, 1952, 
to January 25, 1955, by the Essential Supplies (Temporary Powers) Amend- 
ment Act (LXV of 1952). In Basanilal Banarsilal v. Bansilal,’ an argument 
that what was done by Act LII of 1950 was that further life was merely given 
to the original Essential Supplies Act of 1946 and that there was no 
legislation by Parliament was repelled and it was held that when Parlia- 
ment put Act LII of 1950 on the statute book it was passing legislation in 
exercise of its powers conferred by art. 369 of the Constitution which em- 
powered Parliament, during a period of five years from the commencement of 
the Constitution, to make laws with respect to trade and commerce within the 
‘State in, and the production, supply and distribution of, cotton and woollen tex- 
tiles and raw cotton (including ginned cotton and unginned cotton kapas). The 
Indian Cotton Control Order, 1950, was issued in exercise of the powers vested 
in the Central Government under s. 3 of the Essential Supplies Act. By virtue 
of the power conferred on the Textile Commissioner under cl. 6 of this Order, 
he issued the notification dated July 16, 1953. Under s. 4 of the Essential 
Supplies Act, the Central Government was empowered by notified order to 
direct that the power to make orders under s. 3 shall, in relation to such matters 
and subject to such conditions, if any, as may be specified in the direction, be 
exercisable also by such officer or authority subordinate to the Central Govern- 
ment or such State Government or such officer or authority subordinate to a 
‘State Government, as may be specified in the direction. The validity of such 
delegation has been upheld by the Supreme Court in Bagla v. State of M. P.* 
Thereis no difficulty, therefore, in holding that the provisions of the Essential 
Supplies Act, read with the Cotton Control Order of 1950 and the notification 
issued by the Textile Commissioner, would be a law made by Parliament. 


1 (1954) 56 Bom. L.R. 1000. 2 [1954] 9.0.3. 637. 
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But the real difficulty in the way of the plaintiffs in applying art. 254(/) 
of the Constitution is whether the Bombay Act would be ‘‘a law made by the 
Legislature of a State’’. Now, it is contended by Mr. Chhatrapati as well as 
Mr. Rajani Patel, on behalf of the plaintiffs in the three suits, that though 
the Bombay Act is Provincial legislation, on coming into force of the Con- 
stitution, the Legislature in the Province of Bombay which continued till 1952, 
became the Legislature of the State of Bombay, and, therefore, the Bombay 
Act would be a law made by the Legislature of the State. It is somewhat 
difficult to accept this argument. Reliance is placed by both the learned ad- 
vocates on the provisions of the Adaptation of Laws Order, 1950. Under art. 
372(1) of the Constitution, all the law in force in the territory of India im- 
mediately before the commencement of the Constitution is to continue in force 
therein until altered or repealed or amended by a competent Legislature or 
other competent authority. It is not shown that s. 8 of the Bombay Act, which 
is the impugned section, has undergone any alteration or amendment at the 
hands of the Legislature of the Bombay State after the Constitution. Under 
el. (2) of art. 372, it is provided that for the purpose of bringing the provi- 
sions of any law in force in the territory of India into accord with the provi- 
sions of the Constitution, the President may by order make such adaptations 
and modifications of such law, whether by way of repeal or amendment, as 
may be necessary or expedient, and provide that the law shall, as from such 
date as may be specified in the order, have effect subject to the adaptations 
and modifications so made, and any such adaptation or modification shall not 
be questioned in any Court of law. In exercise of the powers conferred on him 
by cl. (2) of art. 372, the President of the Union of India made the Adapta- 
tion of Laws Order, 1950, which came into force on J. anuary 26, 1950. Our 
attention was invited by both counsel to cls. 2(b) and (c) of the Order which 
define ‘‘existing Central law’’ and ‘‘existing Provincial law’’. Attention was 
also invited to Part I regarding Adaptation of (existing Central or Provincial 
Laws) and cl. 4 thereof. We do not think that any of these clauses are helpful 
to the plaintiffs in enabling us to hold that the Bombay Act is a law made by 
the Legislature of the State. Attention was also invited to cl. 21 of this Order 
which provides that any Court, Tribunal or authority required or empowered 
to enforce any law in force in the territory of India immediately before the 
appointed day shall, notwithstanding that this Order makes no provision or 
insufficient provision for the adaptation of the law for the purpose of bringing 
it into accord with the provisions of the Constitution, construe the law with 
all such adaptations as are necessary for the said purpose. This clause only 
provides that where the Adaptation of Laws Order makes no provisions or in- 
sufficient provision for the adaptation of any law, the Court may construe the 
law in such a way as to bring it into harmony with the provisions of the Consti- 
tution. That obviously cannot confer on the Court any power to construe art, 
254 of the Constitution with a view to bringing the Bombay Act within the 
four corners of art. 254. 


Then Mr. Chhatrapati contended that he could also take advantage of the 
provisions of the General Clauses Act, 1897, as adapted by the Adaptation of 
Laws Order, 1950. Under art. 367(J) of the Constitution, unless the context 
otherwise requires, the General Clauses Act, 1897, shall, subject to any adapta- 
tions and modifications that may be made therein under art. 372, apply for 
the interpretation of the Constitution as it applies for the: interpretation of 
an Act of the Legislature of the Dominion of India. Now, the adaptation of 
the General Clauses Act, 1897, by the Adaptation of Laws Order, 1950, is to 
be. found in Part IV-C of the Bombay Government Gazette, Extraordinary, 
dated, February 14, 1950, at pages 82(74) to 82(81). Mr. Chhatrapati relies 
on els. (58) and (59) of this adaptation at p. 82(80). Under el. (58) “State”? 
shall mean a Part A State, a Part B State or a Part Œ State. Under 
cl. (59), “State Act’’ shall mean an Act passed by the Legislature of a State 
established or continued by the Constitution. The argument of Mr. Chhatra- 
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pati is that since the Bombay Act continues in Bombay State after the Consti- 
tution, it must be construed to be a State Act and, therefore, an Act passed 
by the Legislature of the State established or continued by the Constitution. 
Mr. Chhatrapati takes advantage of the fact that the Provincial Legislature 
in Bombay at the time the Constitution came into force was continued as the 
Legislature of the State till 1952. This argument is without substance. In 
our view, all that the expression ‘‘State Act’ means is an Act passed by the 
Legislature of a State after the coming into force of the Constitution, which 
Legislature is either established by the Constitution or continued by the Con- 
stitution, before elections were held after the Constitution. The expression 
“a law made by the Legislature of a State’’ must, in our judgment, be con- 
strued by reference to the relevant provisions of the Constitution including 
art. 254. Under art. 367(2), as it originally stood, it was stated that any 
reference in the Coustitution to Acts or laws of, or made by, Parliament, or to 
Acts or laws of, or made by, the Legislature of a State specified in Part A or 
Part B of the First Schedule shall be construed as including a reference to an 
Ordinance made by the President or, to an Ordinance made by a Governor or 
Rajpramukh, as the case may be. The words ‘‘specified in Part A or Part B 
of the First Schedule’’ as well as the words ‘‘or Rajpramukh’’ were omitted 
by the Constitution (Seventh Amendment) Act, 1956. But it is clear that under 
art. 367(2) there was a reference to laws made by the Legislature of a State 
specified in Part A or Part B of the First Schedule. Therefore, in our view, 
under art. 367(2), before its amendment in 1956, the expression ‘‘a law made 
by the Legislature of a State’’ must have reference to the Legislature of a State 
after the coming into force of the Constitution. The expression ‘‘a law made 
by the Legislature of a State’’ is used in both the clauses of art. 254. Under 
cl. (2) of art. 254, as it originally stood, it was provided that where a law made 
by the Legislature of a State specified in Part A or Part B of the First Schedule 
with respect to one of the matters enumerated in the Concurrent List contains 
any provisions repugnant to the provisions of an earlier law made by Parliament 
or an existing law with respect to that matter, then the law so made by the 
Legislature of such State shall, if it has been reserved for the consideration of 
the President and has received his assent, prevail in that State. The words 
“specified in Part A or Part B of the First Schedule’’ were omitted by the Con- 
stitution (Seventh Amendment) Act, 1956, here also. But the reference in this 
clause that the law so made by the Legislature of such State shall prevail in 
that State only if it has been reserved for the consideration of the President 
and has received his assent, shows that in cl. (2) the expression ‘‘a law made 
by the Legislature of a State’? must mean a law made after the coming into 
force of the Constitution. It is a well settled canon of construction that 
where the same expression is used in several sections of a statute, normally its 
connotation would be the same in that statute unless the context shows other- 
wise. This is much more so when the same expression happens to be used in 
two elauses of the same article. Further, in both the clauses of art. 254, the 
repugnancy contemplated is between ‘‘a law made by the Legislature of a 
State’? and ‘‘a law made by Parliament” or ‘‘any existing law’’. Article 366 
of the Constitution, which defines certain expressions, defines ‘‘existing law”? 
in cl. (10) as meaning ‘‘any law, Ordinance, order, bye-law, rule or regulation 
passed or made before the commencement of this Constitution by any Legis- 
lature, authority or person having power to make such a law, Ordinance, order, 
bye-law, rule or regulation”. In our view, the expression ‘‘existing law”’ 
would include any law made either by the Provincial or Central Legislature 
before the commencement of the Constitution; and that is apparent from the 
definitions of the expressions ‘‘existing Central law” and ‘‘existing Provincial 
law” in cl. 2 of the Adaptation of Laws Order, 1950. But it would ap- 
pear that both under els. (/) and (2) of art. 254, the repugnancy contemplated 
is between a law made by the Legislature of a State and a law made by Parlia- 
ment or an existing Central law, provided the Central legislation is in res- 


1959.] KHIMJI POONJA & OO. v. N. RAMANLAL & CO. (4.C.3.)}—Gokhale J. 287 


pect of matters enumerated in the Concurrent List. It is significant that art. 
254 does not refer to any repugnancy between existing Provincial law and 
Central legislation. on the same subject. Clause (2) of art. 367, which has 
been already referred to above, includes an Ordinance made by a Governor in 
laws of, or made by, the Legislature of a State. But here again there is no 
reference in art. 367, which is an Interpretation article, to any existing law 
made by the Provincial Legislature. In our judgment, therefore, the expres- 
sion ‘‘a law made by the Legislature of a State” in cls. (J) and (2) of art. 254 
of the Constitution cannot include a law made by the Provincial Legislature 
under the Government of India Act, 1935. The question of repugnancy 
between a law made by a Provincial Legislature before the Constitution and a 
law made by Parliament cannot, therefore, be decided under art. 254 of the 
Constitution. 

We are supported in this conclusion by a decision of the Supreme Court in 
Soma Singh v. State of Pepsu and Union of India The short question that 
the Supreme Court had to decide in that case was whether the Patiala and 
Hast Punjab States Union General Sales Tax Ordinance, which was promul- 
gated on November 6, 1949, had become void since the date of the commence- 
ment of the Constitution and reliance was placed on art. 286(3) of the Con- 
stitution, which provided before its amendment by the Constitution (Sixth 
Amendment) Act, 1956, that no law made by the Legislature of a State 
imposing, or authorising the imposition of, a tax on the sale or pur- 
chase of any such goods as have been declared by Parliament by law 
to be essential for the life of the community shall have effect unless it 
has been reserved for the consideration of the President and has received 
his assent. Now, the Central Act No. LII of 1952 declared certain commodi- 
ties as essential for the life of the community and s. 3 of the Act provided 
that no law made after the commencement of this Act by the Legislature of a 
State imposing, or authorising the imposition of, a tax on the sale or purchase 
of any goods declared by this Act to be essential for the life of the community 
shall have effect unless it has been reserved for the consideration of the Presi- 
dent and has received his assent. One of the points that the Supreme Court 
had to decide was whether the Ordinance of the Patiala and East Punjab 
States ran counter to cl. (3) of art. 286 of the Constitution, and it was held 
that the clause contemplated a post-Constitution law, because the expression 
‘‘Legislature of a State’’ must refer to the Legislature of a State created by 
the Constitution. Further, the said clause contemplated a law which could be, 
but had not been, reserved for the consideration of the President and had not 
‘received his assent and, therefore, the provision clearly pointed to a post- 
Constitution law; for, there could be no question of an existing law continued 
by art. 372 being reserved for the consideration of the President for receiving 
his assent. This Supreme Court authority is directly on the point as to the 
meaning of the expression ‘‘law made by the Legislature of a State’’ as em- 
ployed in original art. 286(3). As already pointed out, normally an expression 
which is used in a statute at several places must be given the same meaning, 
unless the context indicates otherwise; besides as stated earlier the language of 
art. 254(1) and (2) itself makes it quite clear that the expression ‘‘a law made 

by the Legislature of a State’’ must refer to a post-Constitution law. 
‘This decision of the Supreme Court was followed in Janardan v. Manage- 
ment H. M. Ltd.,+ where it was held that art. 254(/) was intended to deal with 
a case where both the Legislature of a State and the Parliament legislate with 
respect to one of the matters enumerated in the Concurrent List, and the words 
“‘Tegislature of a State’? and ‘‘law made by the Parliament” clearly indi- 
eated that this article was intended to deal with a case of inconsistency arising 
on account of legislation with respect to one of the matters enumerated in the 
Concurrent List both by the Legislature of the State and by the Parliament 
which have come into existence under the terms of the Constitution. 


3 [1954] 8.C.J. 393, s.o. [1954] AI.R. 8.0. 811. 4 [1956] A.I.R. Madhya Bharat 199. 
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But it is contended on behalf of the plaintiffs that our view as regards the 
meaning of the expression ‘‘a law made by the Legislature of a State” would 
come into conflict with the decision of a Division Bench of this Court as also a 
later decision of the Supreme Court. In Basantlal Banarsilal v. Banstlal, this 
Court had to consider the question of repugnancy between the Bombay For- 
ward: Contracts Control Act, 1947, and the Essential Supplies (Temporary 
Powers) Amendment Act, 1950 (LIT of 1950), and it was held that the Cen- 
tral legislation must prevail over the Bombay Act and that the Bombay Act 
did not remove the prohibition imposed by the Central law, with regard to 
the entering into of forward contracts in respect of oil seeds, and even if it did 
remove the prohibition that prohibition was reimposed by the Central law 
which is subsequent legislation passed by Parliament. In our view, though 
art. 254 of the Constitution came to be considered by this Court in that case, 
the question whether the Bombay Act fell within the expression ‘‘a law made 
by the State Legislature’? under art. 254 was never raised and considered. 
Our attention was also invited to Zaverbhat Amaidas v. The State of Bombay.® 
In that case, the Supreme Court had to consider the conflict between Bombay 
Act XXXVI of 1947 and the Essential Supplies (Temporary Powers) Act as 
amended by the Central Act No. LII of 1950, and it was held by their Lord. 
ships of the Supreme Court that art. 254(2) of the Constitution, which was in 
substance a reproduction of s. 107(2) of the Government of India Act, 1935, 
with certain additions, embodied. the principle that where there is legislation 
covering the same ground both by the Centre and by the State, both of them 
being competent to enact the same, the law of the Centre should prevail: over 
that of the State; and, therefore, as the Central legislation was in respect of 
the same matter as the Bombay Act within the meaning of art. 254(2) of the 
Constitution, s. 2 of the Bombay Act XXXVI of 1947 could not prevail as 
against s. 7 of the Essential Supplies (Temporary Powers) Act XXIV of 1946 
as amended by Act LII of 1950. Undoubtedly this decision would indicate 
that, their Lordships of the Supreme Court considered the Bombay pre-Consti- 
tution legislation as a law made by the Legislature of a State under art. 254(2) 
of the Constitution. But here again the question as to the interpretation of 
the expression ‘‘a Jaw made by the Legislature of a State’’ does not appear 
to have been raised before the Supreme Court and it would seem that the earlier 
ease of the Supreme Court, Soma Singh v. State of Pepsu and Union of India 
which was decided on March 11, 1954, was not brought to their Lordships’ 
notice in Zaverbhai’s case, which was decided on October 8, 1954. We must, 
therefore, hold that it will not be open to us to consider the question of any 
repugnancy between s. 8 of the Bombay Act and the notification issued under 
the Cotton Control Order, 1950, which is Central legislation, under art. 254 (1) 
of the Constitution which, it is conceded, is the only article which could be 
taken into consideration in the present case. ` 
- But it is further contended that even assuming that art. 254(7) of the Con- 
gtitition cannot apply, we must hold that s. 8 of the Bombay Act is rendered 
inoperative by the Central legislation on the ground of an implied repeal of 
the former by the latter. On this point, reliance was placed by both Mr. Patel 
and Mr. Chhatrapati on art. 872(/) of the Constitution, under which notwith- 
standing the repeal by the Constitution of the enactments referred to in art. 
395 but subject to the other provisions of the Constitution, all the law in foree 
in the territory of India immediately before the commencement of the Consti- 
tution shall continue in force therein until altered or repealed or amended by 
a competent Legislature or other competent authority. The argument is that 
Parliament was competent to amend and alter the Essential Supplies Act 
after the Constitution by virtue of art. 369, which empowered it to make laws 
with respect to trade and commerce within a State in, and the production, 
supply and distribution of, cotton and other matters for a period of five years 
from the commencement of the Constitution, as if these matters’ were enu- 


5 [1955] 1 S.C.R. 799, 8.0. (1954) 57 Bom. L.R. 589, 
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merated in the Concurrent List; and it is further urged that since Parliament 

by virtue of art. 372 could alter, repeal or amend the Bombay Act, it must be 

assumed that in issuing the notification as provided under the Cotton Control 

Order, 1950, there has been an implied repeal of s. 8 of the Bombay Act. It 

must be immediately stated that this point was never raised in the trial Court. 

It has to be mentioned that though the repugnancy between a Provincial law 

and a Central law was raised in the trial Court, neither the Advocate General 

of Bombay nor the Attorney General were made. parties there. They were 

made parties for the first time in these appeals and it has been contended by 

the learned Government Pleader, who has appeared on behalf of the Advocate 

General, that if this point had been raised in the trial Court and if the Advo- 

cate General had been made a party, Government would have been able ade- 

quately to contest the position as regards the alleged repugnancy as well as 

implied repeal of the Bombay Act by leading evidence on the point. The Gov- 

ernment Pleader contends that Government would have been able to show that 

so far as the application of the Bombay Act and the Central legislation is 

concerned, there was no possibility of any conflict, because the East India Cot- 
ton Association, Bombay, was working in close co-operation with the Textile 

Commissioner, who issued the notification under the Cotton Control Order. In 

our view, there is some substance in this contention and we are not inclined 
to allow the appellants to raise this question of implied repeal at the stage of 
these First Appeals. As, however, arguments were addressed to us at some 
length on this point, we propose briefly to deal with those arguments. 

It is contended on behalf of the plaintiffs that the doctrine of implied repeal 
is a part of the rule of repugnancy, though it is admitted that there is some 
distinction between repugnancy and implied repeal. It is well settled that 
whenever it is sought to establish that there is repugnancy between two com-. 
peting statutes which must inevitably result in supercession:of one of them, 
it has to be borne in mind that there is always a presumption in favour of 
the validity of both statutes. Every endeavour has, therefore, to be made to 
reconqile the two and consider both in such a way as to avoid repugnancy. 
See the observations of Sulaiman J. in Shyamakant Lal v. Rambhajan Singh.& 
The tests which are generally applied to determine whether there is repug~ 
nancy between two statutes as deducible from judicial decisions may be thus 
briefly summarised: (1) There may be inconsistency in the actual terms of the 
rival statutes. When such an inconsistency exists, there is no difficulty in 
deciding the question. But the view that repugnancy can never arise unless 
there is an actual collision or conflict between the two statutes or, as is some- 
times said, that there can be no proper repugnancy unless one legislation says 
“do” and the other says ‘‘don’t’’, has been regarded as too narrow a view. 
See the observations of B. N. Rau J. in Stewart v. Brojendra Kishore.? (2) 
Even though there may be no direct conflict, a State law may become inopera- 
tive because Parliamentary legislation is intended to be a complete exhaustive 
code on the subject with which it deals. As observed by Dixon J. in Ex Parte 
McLean :® 

“The inconsistency does not lie in the mere co-existence of two laws which are 
susceptible of simultaneous obedience. It depends upon the intention of: the paramount 
Legislature to express by its enactment, completely, exhaustively, or exclusively, what 
shall be the law governing the particular conduct or matter to which its attention is 
directed.” . 
` (3) Inconsistency between the State and Parliamentary legislation may 
also arise where two Legislatures seek to exercise their powers over the same 
subject-matter. If Parliament evinces its intention to cover the whole field, 
that would be a conclusive test of inconsistency where another Legislature 
assumes to enter to any extent upon the same field., See the observations of 
Issacs J. in Clyde Engineering Co. Lid. v. Cowburn® See also Ch. Ttke 


6 [1939] F.C.R. 193, 212. 8 (1980) 48 C. L. R. 472, 488. 
7 [1939] A.LR. Cal. 628, 632-3. 9 (1926) 87 C. L.R. 466, 489. 
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Ramji v. The State of Uttar Pradesh'° and also Deepchand v. State of Uttar 
Pradesh."' 

The short submission of the learned advocates appearing on behalf of the 
plaintiffs is that s. 8 of the Bombay Act must be held to have been impliedly 
repealed by the notification issued by the Textile Commissioner on July 16, 
1953, because of the inconsistency between the two. Now, as we have have 
already indicated, the rule as to repugnancy is embodied in art. 254 of the 
Constitution, which we have held to be not applicable to the present case. But 
it is then contended before us that even apart from the rule of repugnancy 
embodied in art. 254, we should consider the question on the basis of the wider 
principle of repugnancy, including that of implied repeal, apart from the 
Constitution. We doubt very much whether it will be possible for us to do 
so, especially as the question of implied repeal was never raised and argued 
in the trial Court as it has been argued before us. But even as regards this 
rule of repugnancy and repeal by implication, certain principles have to be 
kept in mind. It is no doubt true that if on the same subject there are two 
competing Acts and if the provisions of a later Act are so inconsistent with, 
or repugnant to, those of the earlier Act, then the two cannot stand together 
and the earlier stands impliedly repealed by the later. Leges posteriores 
priores contrarias abrogant: Later laws repeal earlier laws inconsistent there- 
with. See Maxwell on Interpretation of Statutes, 10th edn., p. 161. It has 
also been observed by the same learned author at p. 170: 

“But repeal by implication is not favoured. A sufficient Act ought not to be held 
to be repealed by implication without some strong reason. It is a` reasonable presump- 
tion that the Legislature did not intend to keep really contradictory enactments on the 
Statute-book, or, on the other hand, to effect so important a measure as the repeal of 
a law without expressing an intention to do so. Such an interpretation, therefore, is not 
to be adopted unless it is inevitable. Any reasonable construction which offers an 
escape from it is more likely to be in consonance with the real intention.” 

Mr. Chhatrapati has contended, as already indicated, that the Cotton Control 
Order of 1950, which was Central legislation, completely prohibited contracts 
in cotton under cl. 4. The prohibition could be relaxed under el. 6 by the 
Textile Commissioner and it was so relaxed by the notification dated July 16, 
1953. Under cl. 9 of the Cotton Control Order, no person could purchase, sell, 
store or carry on business in cotton except under and in accordance with the 
conditions of a licence in Form “A”. It is not disputed that the plaintiffs in 
all the suits and the defendant, who is common in all the suits, are holders of 
requisite licences. It does appear that the suit contracts were entered into 
between the parties after the notification came into effect in July 1953, per- 
mitting contracts with regard to Indian cotton produced during the cotton 
season of 1953-54; and it is, therefore, urged that the notification which dealt 
specifically with contracts relating to Indian cotton during a particular season 
must be taken to have repealed s. 8 of the Bombay Act. There are three 
clauses to cl. 1 of the notification, which has been already quoted in full. 
Clause (i) deals with Ready Contracts. Clause (ii) deals with Delivery Con- 
tracts, which are defined as Forward Contracts for cotton (full-pressed, half- 
pressed or loose) of specific description and for specific delivery at specified 
price, delivery orders, railway receipts or bills of lading against which con- 
tracts are not transferrable to third parties. Clause (iii) deals with Hedge 
Contracts for February 1954; that is to say, Forward Contracts entered into . 
by members of the East India Cotton Association Limited, entitled to the use 
of the Clearing House of the Association where such contracts are made in 
accordance with the rules and bye-laws of the Association and are for February 
1954 delivery. It is, therefore, contended that the Textile Commissioner having 
issued the notification was aware of the Hast India Cotton Association and its 
bye-laws and if with respect to Hedge Contracts which were for February 1954 


10 [1956] 8. O. R. 898, s.o. (1956) 8. C. J. 11 [1959] S. C. J. 1069. .- 
625, 8.0. [1956] A.I.R. 8. C. 676. 
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the restriction was that they were to be entered into by the members of the 
East India Cotton Association and in accordance with the rules and bye-laws 
of the Association, then necessarily he could not have intended that the condi- 
tions contemplated in s. 8 were also applicable to delivery contracts, similar to 
the suit contracts. Besides, under s. 8(7) (b) of the Bombay Act, forward con- 
tracts would be between members of a recognised association, through a member 
of a recognised association, or with a member of a recognised association. But 
the notification contemplated only contracts entered into by members of the 
East India Cotton Association and, therefore, by necessary implication con- 
tracts through a member of the East India Cotton Association, or with a mem- 
ber of the said Association were not permitted under the notification. There 
is undoubtedly some force in this contention. But, in the present case, we are 
concerned with the repugnancy between s. 8 of the Bombay Act and the provi- 
sions of the notification issued by the Textile Commissioner relating to delivery 
‘contracts, and we are not prepared to say that the two cannot be reconciled. The 
Bombay Act was intended for the regulation and control of forward contracts. 
The notification issued by the Textile Commissioner relaxed the prohibition on 
‘contracts in cotton which was imposed by the Cotton Control Order, 1950. The 
Essential Supplies Act, under which the Order was issued, was enacted with 
the object of securing an equitable distribution of essential commodities. 
Delivery contracts of a particular type alone were permitted so far as the cot- 
ton-crop season of 1953-54 was concerned under the notification. But that does 
not, in our view, indicate that the Textile Commissioner, who issued the noti- 
‘fication under the powers vested in him under the Cotton Control Order, 1950, 
intended that notification to be a complete code overriding the restrictions on 
forward contracts imposed by the Bombay Act in the State of Bombay. The 
present is not a case really of repugnancy between two rival statutes; it is a 
ease of repugnancy between a Bombay Act and a notification issued by a com- 
petent authority under Central legislation. Undoubtedly the notification will 
also be Central legislation. But, if as the learned Government Pleader has 
stated, there has been co-operation between the Textile Commissioner and the 
East India Cotton Association, which has been recognised under the Bombay 
Act, it is difficult to conclude that the notification was intended to be an ex- 
haustive and exclusive legislation dealing with the subject of delivery contracts 
regarding cotton crop of 1953-54 in the State of Bombay. Even assuming, 
therefore, that we were to allow the plaintiffs to raise this question of implied 
repeal of s. 8 of the Bombay Act by the Notification issued by the Textile Com- 
‘missioner, we would have have been inclined to hold that the two can co-exist 
-and there would, therefore, be no implied repeal of s. 8 of the Bombay Act. 

As we have already stated, in the trial Court a point was raised that the 
Bombay Act was repugnant to the provisions of the Forward Contracts (Regu- 
lation) Act, 1952, (LXXIV of 1952). But it has been fairly conceded in the 
present appeals that that Act cannot apply to the suit contracts, since the noti- 
fication applying s. 15 of that Act to cotton came into force on July 30, 1954, i.e., 
‘much after the period during which the suit contracts were entered into. 
Incidentally, however, we may notice that s. 29 of this Act LXXIV of 1952 
‘states that if immediately before the date on which this Act or any other pro- 
‘vision contained therein is made applicable to any goods or classes of goods in 
cany State, there is in force in that State any law corresponding to this Act or, 
as the case may be, to any provision contained therein which is applicable to 
‘those goods or classes of goods, that law shall stand repealed on the said date. 
And the proviso tò this section contains certain savings. It would be obvious, 
‘therefore, that Parliament in enacting this legislation has taken care to repeal 
‘corresponding laws in the State. However, whether and to what extent this 
legislation will affect the Bombay Act is a question which does not fall to be 
considered in this case. 


Mr. Chhatrapati has further argued that even assuming there is no implied 
repeal of s. 8 of the Bombay Act, it should be held that his client’s contracts 
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had satisfied the conditions of s. 8. Now, this again is a question which has. 
been raised for the first time in this appeal, because by purshts at exh. 97 
filed by both the parties in Civil Suit No. 68 of 1954 it was admitted that the 
suit contracts have not been effected according to the rules and regulations of 
the East India Cotton Association, Bombay, but that the contracts have been. 
effected according to the rules and regulations of the Ahmedabad Cotton Mer- 
chants’ Association. If that be so, it cannot be said that the contracts of 
Mr. Chhatrapati’s client satisfied the conditions of s. 8(1) (a) of the Bombay 
Act, which provides that every forward contract for the sale or purchase of, 
or relating to, any goods specified in the notification under sub-s. (3) of s. 1 
which ig entered into, made or to be performed in any notified area shall be 
illegal if it is not entered into, made or to be performed in accordance with 
such bye-laws, made under s. 6 or 7 relating to the entering into, making or 
performance of such contracts, as may be specified in the bye-laws. There is 
no dispute that the Hast India Cotton Association is a recognised Association 
and its bye-laws had been sanctioned by the Government of Bombay while the 
Ahmedabad Cotton Merchants’ Association is not a recognised Association. 
But Mr. Chhatrapati contends that it is not necessary for his client’s contracts 
to satisfy s. 8(/)(@), because the contracts would fall under s. 8(/)(b) (iit). 
He says that admittedly his client is a member of the East India Cotton Asso- 
ciation and his contracts would fall under that clause and it is not necessary 
that such contracts should be in accordance with the bye-laws of the Hast India 
Cotton Association. In short, the argument of Mr. Chhatrapati is that the use 
of the word ‘‘or’” between cls. (a) and (b) of s. 8(/) would indicate that the 
contracts to be legal under s. 8 can either satisfy the conditions under cl. (a) 
or cl. (b) off s. 8(7). This argument, as already indicated, was never raised 
in the trial Court and the argument does not appear to us to be sound. Though 
undoubtedly the two clauses (a) and (b) of s. 8(/) are separated by an ‘‘or’’, 
in our view, the conditions of both must be satisfied and admittedly the suit 
contracts were not made in accordance with the bye-laws of the Hast India 
Cotton Association. - As observed by the trial Court in First Appeal No. 380 
of 1955, the plaintiff had neither alleged nor shown that consent of the defen- 
dant was previously secured by the plaintiff. Therefore, there is no question 
of satisfying even cl. (b) (iii) of s. 8(1) because that contemplates a forward 
contract with a member of a recognised association, provided that such member 
has previously secured the written authority or consent, which shall be in writ- 
ing if the bye-laws so provide, of the persons entering into or making the con- 
tract. The bye-laws of the Hast India Cotton Association do not provide for 
any consent in writing. There is no question of any written authority. But 
Mr. Chhatrapati contends that his client, the plaintiff, had secured the oral 
consent of the defendant and this oral consent says Mr. Chhatrapati, was evi- 
denced by the contracts themselves which are signed by the defendant. In 
this connection, Mr. Chhatrapati has tried to derive support from Hirji Bhar- 
mal v. Bombay Cotton Co.,'2 in which Chagla C.J. observed that (p. 21): 
“when a contract was arrived at between a member of the East India Cotton Asso- 


` ciation and a non-member, which contract was not challenged on the ground of its being 


obtained by undue influence or fraud or any other factor which vitiated the contract, 
then it is clear that if the consent of the plaintiffs was required to that contract, that 
consent is implicit in the very fact of -the plaintiffs and the defendants having entered 
into this contract;” 

and, therefore, there would be no contravention of the provisions of s. 8(/) (b) 
(iit) of the Bombay Act. In the present case, this question of consent and 
of the contracts fulfilling the provisions of s. 8(/) (b) (4) was not raised in 
the trial Court, and, in any case, as the contracts are admittedly not entered 
into in accordance with the bye-laws of the East India Cotton Association, they 
cannot be regarded as legal contracts under s. 8 of the Bombay Act. 


12 (1957) 59 Bom. L.R. 4. 
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It may also be mentioned that Mr. C. K. Shah and Mr. R. M. Shah on behalf 
of the defendants contended that the suit contracts could not be said to have 
fulfilled even the conditions laid down by the Textile Commissioner’s notifica- 
tion of July 16, 1953, regarding delivery contracts. This point again has never 
` ‘been raised in the Courts below on behalf of the defendant in any of the suits. 
` The point that was urged in the lower Court about the contracts was that they 
were vague for uncertainty. Therefore, that point also cannot be allowed to 
be raised for the first time in these appeals. 

We may also state that no dispute has been raised in these appeals on behalf 
of the defendant as regards the quantum of damages and there is no doubt 
that if the plaintiffs in these appeals had established that s. 8 of the Bombay 
Act was not operative, they would have been entitled to the amounts claimed 
by them respectively in the three suits, and in fact decreed in Suits Nos. 75 
and 93 of 1953. 

The result is that'we must hold that in all these appeals the plaintiffs’ con- 
tracts are illegal by virtue of the provisions of s. 8 of the Bombay Act and 
plaintiffs will not be entitled to any damages from the defendant on the basis 
of these contracts. We must, therefore, dismiss First Appeal No. 380 of 1955. 
First Appeal No. 561 of 1955 and First Appeal No. 562 of 1955 will be allowed, 
the decrees passed by the trial Court will be set aside and the plaintiff’s suits 
will be dismissed. a . 

As regards costs, there is no doubt whatever that the plaintiffs and the defen- 
dant in all the suits have entered into contracts after the prohibition under the 
Cotton Control Order, 1950, was relaxed and forward contracts were permitted 
to a limited extent by the issue of a notification by the Textile Commissioner 
in July 1953. Both plaintiffs as well as defendant were the holders of valid 
licences under the Cotton Control Order, 1950. The contracts were entered into 
without reference to the bye-laws of the East India Cotton Association, pos- 
sibly because both the parties were under a bona fide impression that s. 8 would 
be inoperative in view of the notification. Despite this, the defendant who is 
common in all these suits, has chosen to resist these suits for damages, on a 
legal ground which undoubtedly he was entitled to do. The points raised in 
these appeals involve important points.of law and it cannot be said that First 
Appeal No. 380 of 1955 filed by the plaintiff was not justified. Taking into 
consideration the circumstances of this case, we feel that it would be just and 
proper to order that the parties should bear their own costs throughout in all 
these appeals. 

[The rest of the judgment is not material to this report]. 

Appeal dismissed. 


SUPREME COURT. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice Gajendragadkar, 
Mr. Justice K. Subba Rao, Mr. Justice K. C. Das Gupta and Mr. Justice J. C. Shah. 
M/s. FEDCO (P.) LTD. v. S. N. BILGRAMI.* 

Imports Control Order, 1955, Clauses 9, 10—Constitution of India, Art. 19(1)(f) & (g) 
—Provision in cl. 9(a) that licence may be cancelled if found to be obtained by 
fraud or misrepresentation whether violative. of art. 19(1)(f) & (g)—“Reasonable 
opportunity of being heard”’—Whether there is any invariable standard for 

“reasonableness.” 

The provision in clause 9(a) of the Imports Control Order, 1955, that licence 
may be cancelled, if it is found, after giving (as provided in clause 10 of the Order) 
a reasonable opportunity to the licensee to be heard, to have been obtained by 
fraud or misrepresentation, is a reasonable restriction in the interests of the general 


*Dectded, December 9, 1959. Petition No. 171 of 1958. 


r 
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public on the exercise of the fundamental right of a citizen guaranteed under 
art. 19(1)(f) and (g) of the Constitution of India. 

The requirement that a reasonable opportunity of being heard must be given has 
two elements. The first is that an opportunity to be heard must be given; the 
second is that this opportunity must be reasonable. Both these matters are justi- 
ciable and it is for the Court to decide whether an opportunity has been given and 
whether that opportunity has been reasonable. 

There can be no invariable standard for “reasonableness” except that the Court's 
conscience must be satisfied, that the person against whom an action is proposed 
has had a fair chance of convincing the authority who proposes to take action 
against him that the grounds on which the action is proposed are either non-existent 
or even if they exist they do not justify the proposed action. The decision of this 
question will necessarily depend upon the peculiar facts and circumstances of each 
case, including the nature of the action proposed, the grounds on which the action 
is proposed, the material on which the allegations are based, -the attitude of the party 
against whom the action is proposed in showing cause against such proposed action, 
the nature of the plea raised by him in reply, the requests for further opportunity 
that may be made, his admissions by conduct or otherwise of some or all the alle- 
gations and all other matters which help the mind in coming to a fair conclusion 
on the question. 


Tr facts appear in the judgment. 


Purshottam Tricumdas, with Porus A. Mehta, 8. N. Andley, J. B. Dada- 
chanji, Rameshwar Nath and P. L. Vohra, for the petitioners. 


C. K. Daphtary, Solicitor-General of India, and N. 8. Bindra, with R. H. 
Dhebar and T. M. Sen, for the respondents, 


Das Gupra J. Petitioner No. 1 is a company registered under the 
Indian Companies Act having its registered office in Bombay and is engaged 
in the business of dyes, chemicals, plastics, and various other goods. 
Petitioner No. 2 is the Chairman and a Director of petitioner No. 1 com- 
pany. In this petition for enforcement of fundamental rights under the Con- 
stitution they pray for the issue of a writ of certiorari or other appropriate 
writ, direction or order quashing an order made by respondent No. 1, the 
Chief Controller of Imports and Exports, Government of Didia, New Delhi, 
by which he cancelled five import licences which had been granted to petitioner 
No. 1 by the Joint Chief Controller of Imports and Exports, Bombay. 
There is also a prayer for an order on respondent No. 2 the Collector of 
Customs, Bombay, directing him to assess the goods of the petitioner-company 
which have been landed in Bombay having been imported on the strength of 
these licences and allow the petitioner-company to clear them. Of these five 
licences, two were dated July 24, 1958, two dated August 16, 1958, and the 
fifth dated September 4, 1958. The total value of the imports authorised by 
these five licences was Rs. 25,75,000. The petitioners contend that these five 
licences were granted to the petitioner-company on five applications sent by 
them by registered post to the Chief Controller of Imports and Exports, Gov- 
ernment of India, New Delhi—three sent on June 17, 1958, one on June 26, 
1958, and the last on July 22, 1958. It is further stated that in respect of each 
of these applications a letter was received by the company from the office of 
the Chief Controller of Imports and Exports, Government of India, New Delhi, 
jntimating that their application had been forwarded to the Joint Chief Con- 
troller of Imports and Exports, Bombay, with the necessary comments and 
asking the company to contact this officer, the Joint Chief Controller of Im- 
ports and Exports, Bombay, direct in the matter. The petitioner-company 
wrote in each case to the Chief Controller of Imports and Exports, New Delhi, 
acknowledging receipt of these letters and at the same time to the Joint Chief 
Controller of Imports and Exports, Bombay, requesting that the licences 
should be issued to them at an early date. After the licences were received by 
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the company from the office of the Joint Chief Controller of Imports and Ex- 
ports, Bombay, the company placed orders for the goods covered by these 
licences and some of the goods actually arrived at Bombay. Before, however, 
any of these goods could be cleared the company received a notice dated Sep- 
tember 24, 1958, stating that whereas there was reason to believe that these 
five licences had been obtained fraudulently, the Government in the exercise 
of the powers specified in para. 9 of the Imports Control Order, 1955, pro- 
posed to cancel the said licences unless sufficient cause against that was fur- 
nished to the Chief Controller of Imports and Exports, New Delhi, within 10 
days of the date of the issue of the said notice. On September 26, the peti- 
tioner-company’s solicitors sent a telegram to the Chief Controller of Imports 
and Exports, New Delhi, requesting him to give particulars of the alleged fraud 
and to give them an appointment for inspection of papers and documents relied 
upon by him. On September 27, the company wrote a letter to the same 
officer in which they gave a written explanation pointing out various facts 
and stating that they were victims of foul play by some person interested in 
causing damage to them and involving their reputation and in order to bring 
them in bad books with the authorities. In the concluding portion of this 
letter the company stated: 

“We also reserve our right to add to, amend or alter the explanations contained in 

this letter hereafter and to submit such further explanations as may become necessary 
after taking inspection of all the papers and after getting the particulars of the alleged 
fraud. We shall thank you to give us also an opportunity of a personal hearing in the 
matter.” 
This written explanation was handed over to respondent No. 1 by the com- 
pany’s representatives at an interview with him on September 30. At that 
interview also, it is said, the representatives of the company pointed out to 
Mr. Bilgrami that in the absence of any particulars of the alleged fraud and 
without inspection of the papers relied upon by him it was not possible for the 
petitioners to give a complete explanation and that they reserved their right 
to give further explanation on getting the said particulars and inspection of 
the said papers. The company’s representatives had another interview with 
Mr. Sundaram, Director (Administration) in the Chief Controller’s Office on 
October 14, 1958. At this interview the petitioners again requested Mr. Sun- 
daram to give them particulars and that they might be permitted to inspect 
the papers. No particulars were, however, furnished and no inspection was 
allowed; but on that very date when they had this interview with Mr. Sunda- 
ram respondent No. 1 made the order of cancellation. 

The ten grounds set. out in cls. A to L of para. 15 of the petition as the basis 
for the relief resolve on analysis into four only. These are :— 

(1) Clause 9(a) of the Import Control Order under which the order of 
cancellation has been made is itself unconstitutional, being violative of the peti- 
tioners’ rights under art. 19(/)(f) and (g) and art. 31 of the Constitution; 

(2) The Order of cancellation has been made without compliance with 
the mandatory requirement of cl. 10 of the Imports Control Order to give the 
licensee ‘‘a reasonable opportunity of being heard’’; 

(8) Respondent No. 1, Mr. Bilgrami, had no authority in law to make 
any order under cl. 9 of the Import Control Order; 

(4) The petitioners have been denied equal protection of laws under art. 14 
of the Constitution inasmuch as other persons similarly situated have been 
given a proper opportunity and a personal hearing before taking any action 
against them, while the petitioners have been denied a proper opportunity to 
show cause for the cancellation of licences and personal hearing in the matter. 

Of these four grounds, the third ground, viz., that Mr. Bilgrami had no 
authority in law to make an order under cl. 9 of the Imports Control Order, 
was made in apparent ignorance of the fact that the Chief Controller of Im- 
ports and Exports became competent to make an order thereunder in conse- 
quence of an amendment made in the Order, in 1958. As the clause originally 
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stood the relevant words were: ‘‘The Central Government or any other officer 
authorised in this behalf may cancel any licence granted under this order...” 
By the amendment made on February 27, 1958, the words ‘‘or the Chief Con- 
troller of Imports and Exports” were inserted after the words ‘‘the Central 
Government’’ in this clause. The position on the relevant dates in September 
and October, 1958, therefore, was that the Chief Controller of Imports and 
Exports, New Delhi, had authority to cancel any licence granted under the Im- 
ports Control Order without being specially authorised in that behalf. It was 
apparently in view of this position, which was pointed out by Mr. Bilgrami in 
his affidavit in opposition, that the learned counsel for the petitioners did not 
press this ground at all. Nor did he press the fourth ground, viz., that the 
petitioners’ right under art. 14 of the Constitution has been infringed. It is 
obvious that if the order has been made without the petitioners having been 
given a reasonable opportunity of being heard that itself would entitle them to 
the relief prayed for. The question whether or not other persons were given 
a fair opportunity of being heard is entirely irrelevant. E 

In opposition to this application, Mr. Bilgrami, respondent No. 1, con- 
tends inter alia that the provision for cancellation of a licence under cl. 9 of 
the Order does not contravene any of the fundamental rights granted under 
art. 19(/)(f) and (g) and art. 31 of the Constitution and that the petitioners 
were given adequate and reasonable opportunity of being heard before the 
order of cancellation was made. Mr. Bilgrami has stated in the affidavit that 
while it is true that four applications for licence—three dated June 17, and 
one dated June 26, 1958, were received in his office, the fact is that all these 
four applications were rejected and that it is now found that while these four 
rejected applications were lying in his office, four similar applications bearing 
the same dates and containing the same particulars and a fifth application 
bearing the date July 22, 1958, somehow made their appearance in the office 
of the Joint Chief Controller of Imports and Exports, Bombay, along with five 
separate letters, one in respect of each application, containing recommenda- 
tions for issue of licences purporting to have been issued from the office of the 
Chief Controller of Imports and Exports, New Delhi, under the signature of 
one Shri M. L. Gupta, Deputy Chief Controller of Imports and Exports. The 
respondent contends that the purported signatures of Shri M. L. Gupta on 
these letters were not genuine. Mr. Bilgrami also contends that though these 
letters purported to state that the issue of licences was authorised by him he 
did not in fact give any authority, and that when the petitioners’ representa- 
tives interviewed him on September 30, 1958, they were told of the ‘‘general 
nature of the fraud” and that he further told them that the issue of the licen- 
ces had not been authorised by him as they purported to be and that.they had 
been obtained fraudulently. The respondents further contend that when 
- again on October 14, 1958, the petitioners had an interview with Mr. Sunda- 
ram, the Director of Administration in the office of the Chief Controller of 
Imports and Exports, Mr. Sundaram told them expressly that the recommenda- 
tions against which the disputed licences were granted to the petitioners were 
not genuine. 

The first contention on behalf of the petitioners is that cl. 9(a) of the Im- 
port Control Order is itself invalid as it violates a licencee’s rights under art. 
19(1)(f) and (g) and art. 31 of the Constitution. Clause 9(a) is in these 
words :— 

“Cancellation ‘of Licences—The’ Central Government or the Chief Controller of 
Imports and Exports or any other officer authorised in this behalf may cancel any licence 
granted under this Order or otherwise render it ineffective:— 

(a) if the licence has been granted through inadvertence or mistake or has been 
obtained by fraud or misrepresentation...” ; 

As in the present case there is no question of the licences having been granted 
through inadvertence or mistake it is not necessary for us to consider whether 
the provision for cancellation of licences on the ground that they have been 


‘1959. ] `  FEDCO LTD. V. S. N. BILGRAMI (8.c.)—Das Gupta J. 297 


granted through mistake or inadvertence is invalid. The question in the pre- 
sent case is whether ‘the provision for cancellation of licences on the ground 
that they have been obtained by fraud or misrepresentation is ‘‘a reasonable 
restriction in the interest of the general public’’ on the exercise of the peti- 
tioners’ right under art. 19(J)(f) and (g). It has to be noticed first that 
here is no case of unbridled authority'to cancel a licence nor is there any scope 
for arbitrary action. If a provision for giving a reasonable opportunity of 
being heard had not been made in the Order itself, it would have been necessary 
to consider whether this had still to be given, because rules of natural justice 
required it. No discussion about the requirements of the rule of natural justice 
is however called for here, as cl. 10 of the Order provides that no action shall 
be taken under cls. 7, 8 or 9, unless the Licencee/Importer has been given 
a reasonable opportunity of being heard. It is proper to state that the learned 
counsel for the petitioners does not attack the validity of the provisions on 
the ground that it gives unbridled authority to cancel a licence, or that the 
requirements of, natural justice have not been sufficiently fulfilled by el. 
10. His argument is that though it may not be unreasonable that a licence 
should be cancelled if ‘the licensee himself has practised fraud in obtaining 
it, cancellation is wholly unreasonable if it is made merely on the ground that 
it has been obtained by fraud, without it being further shown that the licensee 
himself has been a party to the fraud. It appears to us that in most cases, 
if not in all cases, where a licence is obtained by fraud or misrepresentation 
it would be reasonable to think that the person in whose favour the licence has 
been obtained, cannot but be a party to the fraud or misrepresentation. The 
petitioners’ counsel submitted that it is possible to imagine a case where an 
enemy of the person in whose favour the licence is granted procures such 
grant by means of fraud with the deliberate motive of accusing this person 
later on of fraud and thereby subjecting him on the one hand to criminal 
prosecution and on the other hand damaging his reputation and ruining his 
business. It is unnecessary for us to decide in the present case whether this 
may ever happen. Clearly however the fact that fraud by which the grant 
of the licences has been induced by an enemy is wholly immaterial on the 
present question. The entire scheme of control and regulation of imports 
by licences is on the basis that the licence is granted on a correct statement 
of relevant facts. That basis disappears if grant of the licence is induced by 
fraud or misrepresentation. Whether the licensee himself or some other party 
is responsible for the. fraud or misrepresentation, the fact remains that in 
such cases the basis of the grant of licence had disappeared. It will be ab- 
solutely unreasonable that sach-a licence should be allowed to continue. We 
are, therefore, of opinion that the provision that licence may be cancelled, if it 
is found, after giving a reasonable opportunity to the licensee to be heard, to 
have been obtained by fraud or misrepresentation is a reasonable restriction 
in the interests of the general public on the exercise of the fundamental right 
of a citizen: guaranteed under art. 19(/)(f) and (g) of the Constitution. The 
cancellation being under a valid law there can be no question of any right 
under art. 31 of the Constitution having been infringed. l 

This brings us to the main contention pressed on behalf of the petitioners, 
viz., that the licensee has not been given a reasonable opportunity of being 
heard before the order of cancellation was made. There can be no doubt that 
if a reasonable opportunity to be heard as against the proposed order of can- 
cellation has not been given the order would be an unjustified interference with 
the petitioners’ right. It is necessary, therefore, to examine the material on the 
record to see whether the petitioners have succeeded i in showing that no reason- 
able opportunity has been given. 

The requirement that a reasonable opportunity of being-heard must be given 
has two elements. The first is that an opportunity to be heard must be given; 
the second is that this opportunity must be reasonable. Both these matters 
are justiciable and it is for the Court to decide whether an opportunity has 
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been given and whether that opportunity has been reasonable. In the present 
case, a notice to show cause against the proposed order was given; it was stated 
in the notice that the ground on which the cancellation was proposed was 
that the licences had been obtained fraudulently; and later on, a personal 
hearing was given. It must, therefore, be held that the requirement that an 
opportunity to be heard must be given was satisfied. What the petitioners’ 
counsel strenuously contends, however, is that though an opportunity was given 
that opportunity was not reasonable. In making this argument he had laid 
special stress on the fact that particulars of the fraud alleged were not given 
and an opportunity to inspect the papers though repeatedly asked for was not 
given. It is now necessary to consider all the circumstances in order to arrive 
at a conclusion whether the omission to give particulars of fraud and inspec- 
tion of papers deprived the petitioners of a reasonable opportunity to be heard. 

There can be no invariable standard for ‘‘reasonableness’’ in such matters 
except that the Court’s conscience must be satisfied, that the person against 
whom an action is proposed has had a fair chance of convincing the authority 
who proposes to take action against him that the grounds on which the action 
is proposed are either non-existent or even if they exist they do not justify the 
proposed action. The decision of this question will necessarily depend upon 
the peculiar facts and circumstances of each case, including the nature of the 
action proposed, the grounds on which the action is proposed, the material on 
which the allegations are based, the attitude of the party against whom the 
action is proposed in showing cause against such poroposed action, the nature 
of the plea raised by him in reply, the requests for further opportunity that 
may be made, his admissions by conduct or otherwise of some or all the alle- 
gations and all other matters which help the mind in coming to a fair conclu- 
sion on the question. The action proposed in the present case viz., the can- 
cellation of the five licences was proposed on a tentative conclusion by Mr. Bil- 
grami on the basis of the material in his possession that the five licences had 
been obtained fraudulently. The main grounds on which this tentative con- 
clusion appears to have been based were that four applications—three dated June 
17 and one dated June 26,-1958, similar in all particulars to the four which 
are now found in the office of the Joint Controller of Imports and Exports, 
Bombay, had been actually received but had been rejected and were lying in 
the Chief Controller’s Office; that four similar applications, bearing the same 
dates and same particulars which were lying in the Bombay Office and also a 
fifth application dated July 22, were accompanied by five forwarding letters 
purporting to have been signed by Mr. M. L. Gupta recommending the prayer 
for licence and containing a statement that respondent No. 1 had authorised 
such issue of licences on those applications but these signatures purporting to 
have been of Mr. M. L. Gupta were not really his signatures; that while the 
forwarding letters purported to state that the issue of these licences prayed 
for had been authorised by Mr. Bilgrami as the Chief Controller of Imports 
. and Exports, New Delhi, he himself knew that such issue had not been autho- 
rised by him. We find that in the very notice that was given to the peti- 
tioners’ company to show cause against the proposed action of cancellation, it 
was stated that these licences appeared to have been obtained by fraud. On 
the question of particulars of fraud, it has been stated by respondent No. I 
in his affidavit that at that stage no particulars of the fraud could be given 
by him as they were unknown to him, but that he did inform the petitioners’ 
representatives—Mr. Parikh, a Director of the company, petitioner No. 2 
Mr. Rangwala, who is the Chairman of the company and the company’s soli- 
citor, Mr. Hussaini Doctor of the ‘‘general nature of the fraud”. In para. 
23 of his affidavit Mr. Bilgrami has made the following statement :— 

“I say that theDirector of the petitioners’ Company, Shri B. K. Parekh and 
Shri Rangwala and their attorney’s partners, Mr. Huseini Doctor saw me on the 
30th September, 1958. I told them that the issue of the licences had not been autho- 
rised by me as they purported to be and that they had been obtained fraudulently, 
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though at that stage I was unable to say how exactly and by whom the fraud was com- 
mitted. As also the investigation by the Police was already in progress, it was not 
possible to give minute particulars of the fraud. When the petitioners were told as 
above, the petitioners’ chairman started raising contentions suggesting that the fraud 
might have been committed by reason of the Gujarati Maharashtrian and anti-Muslim 
feeling amongst the employees of his firm.” 

The affidavit in reply was sworn by Mr. Rangwala himself. We find therein 
repeated denials of Mr. Bilgrami’s assertion that the company’s representa- 
tives were told of the ‘‘general nature of the fraud’’. It is worth noting how- 
ever that as regards the categorical statement made in para. 23 as to what 
Mr. Bilgrami told Mr. Rangwala and others and what they told him there is 
no clear denial. Dealing with para. 28 of Mr. Bilgrami’s affidavit in para. 20 
of his own affidavit in reply Mr. Rangwala after saying that respondent No. 1’s 
statement does not say anything as to how exactly and by whom the 
fraud was committed but simply added that respondent No. 1 did not say 
anything beyond the fact that the licences had been obtained by fraud. It is 
significant that no specific denial was made of Mr. Bilgrami’s assertion that 
to Mr. Rangwala, Mr. Parekh and Mr. Huseini Doctor he had himself stated 
that ‘the ‘‘issue of the licences had not been authorised by him as they pur- 
ported to be’’. No less important is the fact that Mr. Rangwala does not deny 
the assertion made by Mr. Bilgrami that he (Mr. Rangwala) in the course of 
, that interview on September 30, suggested that the fraud might have been 
committed by reason of certain feelings amongst the employees of his firm. 
It is reasonable, therefore, to believe that besides stating that the licences had 
been obtained fraudulently Mr. Bilgrami definitely informed the company’s 
representatives on September 30, 1958, that though issue of the licences had 
been purported to be authorised by him—with apparent reference to the for- 
warding letters recommending the issue of the licences—this had not actually 
been authorised and further that on receipt of this information the company’s 
representatives instead of saying that no fraud had been practised and that 
Mr. Bilgrami was making a mistake in thinking that he had not authorised 
the issue of the licences and that perhaps his memory had failed him took re- 
fuge behind the plea that it was not the company but some enemy of the com- 
pany who had perpetrated the fraud. 

The petitioners’ representatives had also an interview with Mr. Sundaram 
on October 14, 1958. While we have not got any statement of Mr. Sundaram 
himself as to what happened in that interview we find apart from Mr. Bil- 
grami’s affidavit in para. 24 that Mr. Sundaram also informed the peti- 
tioners’ representatives at that interview that the recommendations against 
which the disputed licences were granted to the petitioners were not genuine, 
(which assertion was repeated in slightly different words in para. 29), the 
fact that respondent No. 1’s letter dated December 18, 1958, a copy of which 
Mr. Rangwala annexed to his affidavit in reply concluded with the following 
words :— 

“It may be stated that the fact that the following letters referred to above were 

not genuine were mentioned to the representatives of your firm when they interviewed 
Shri D. R. Sundaram, Director, (Administration) on October 14, 1958.” 
Though annexing a copy of this letter to his affidavit in reply Mr. Rangwala 
did not state that this statement in the concluding portion of the letter was 
not true. This justifies the conclusion that Mr. Bilgrami’s assertion that 
Mr. Sundaram told the company’s representatives that the forwarding letters 
containing the recommendations on the basis of which the licences had been 
issued were not genuine is true. Mr. Bilgrami’s statement in para. 29 of his 
affidavit is that when Mr. Sundaram informed the company’s representatives 
of this they had no explanation to give. Dealing with para. 29 of this affidavit 
in para. 23 of his own affidavit Mr. Rangwala did not state that Mr. Sundaram 
did not tell them that the licences issued were on the basis of documents which 
were not genuine, or that on being so told they had no explanation to offer. 
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On a consideration of the entire background in which the notice for can- 
cellation was issued, what was stated by the petitioners in their letter dated 
September 27, and what we find to have taken place at the interviews 
on September 30 and October 10, specially the fact that the company’s 
representatives appeared to have been more concerned to show that the com- 
pany was not a party to the fraud than to show that there was no fraud 
practised at all, we are of opinion that the omission to give further particulars 
or inspection of papers did not deprive the petitioners of a fair chance of 
convincing Mr. Bilgrami that the grounds on which cancellation of the licences 
was proposed did not exist, or even if they existed, they did not; justify can- 
cellation of the licences. We are, therefore, of opinion that the opportunity 
that was given to the petitioners in the present case amounted to a reasonable 
opportunity of being heard against the action proposed. 

The petitioners are, therefore, not entitled to any relief. 

The petition is accordingly dismissed with costs. 


Sussa Rao J. I have had the advantage of perusing the judgment of my 
learned brother, Das Gupta J. I regret my inability to agree with his con- 
clusion. i 

The facts are fully stated in the judgment of my learned brother and I 
shall, therefore, briefly restate only the material facts. Petitioner No. 1, 
Messrs. Fedco (Private) Limited (hereinafter called the company) is a com- 
pany registered under the Indian Companies Act having its registered office 
in Bombay. It is engaged in the business of dyes, chemicals, plastics and 
various other goods. Petitioner No. 2 is the Chairman and a Director 
of petitioner No. 1 company. The company sent five applications by regis- 
tered post to the Chief Controller of Imports and Exports, New Delhi, (here- 
inafter called the Chief Controller). Three of the applications were dated 
June 17, 1958, one was dated June 26, 1958, and the last was dated July 22. 
1958. In the said applications the company prayed for the issue of import 
licences to enable them to place orders and import different types of goods 
from West Germany. In regard to each of these applications, the company 
received a letter purporting to be from the office of the Chief Controller inti- 
mating them that their applications had been forwarded to the Joint Chief 
Controller of Imports and Exports, Bombay, (hereinafter called the Joint Con- 
troller) with the necessary comments. The company acknowledged the re- 
ceipt of these letters. Thereafter five licences were received from the office 
of the Joint Controller, Bombay, and two of them were dated July 24, 1958, 
another two were dated August 16, 1958, and the fifth was dated September 
4, 1958. On the basis of the said licences, orders were placed with a foreign 
company in West Germany and goods of considerable value actually arrived 
in the Bombay port. By letter dated September 23, 1958, the Joint Controller 
-asked the company to return the said five licences granted to them without 
entering into any commitments. After some correspondence between the com- 
pany and the Chief Controller, the former received a notice dated September 
24, 1958, from the latter to the effect that the Government had reason to 
believe that the said licences were obtained fraudulently and, therefore, they 
proposed to cancel the said licences unless sufficient cause was shown against 
such action being taken within ten days of the issue of the said notice. On 
October 16, 1958, the company received an undated order from the Chief Con- 
troller purporting to cancel the said five licences. The company and their 
manager filed the present petition under art. 32 of the Constitution praying 
for a writ of certiorari or other appropriate writ quashing the order of the 
Chief Controller cancelling the said five licences and directing the Collector 
of Customs, Bombay, to assess the goods of the company which had been im- 
ported into India and allow them to clear the same. 


Mr. Purshottam Trikamdas, learned counsel for the petitioners, in support 
of his contentions raised before us two points, viz., (1) cls. 9 and 10 of the 
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Imports Control Order, 1955, (hereinafter called the Order) whereunder the 
licences were cancelled infringe the fundamental rights of a citizen under art. 
19(1)(f) and (g) of the Constitution inasmuch as the said provisions consti- 
tute an arbitrary and unreasonable restriction on the said rights; and (2) the 
Chief Controller has not complied with the provisions of cl. 10 of the Order 
as he failed to give the company reasonable opportunity of being heard before 
the licences granted to them were cancelled and, therefore, the act of the Chief 
Controller in cancelling the licences infringes the rights of the company under 
art. 19(/) (f) and (g) of the Constitution. 

The first point need not be considered as J am clearly of the view that no 
‘‘reasonable opportunity’’ within the meaning of cl. 10 of the Order was given 
to the petitioners by the Chief Controller. The material parts of cls. 9 and 10 
of the Order read: 

Clause 9. “Cancellation of Licences.——The Central Government or any other Officer 
authorised in this behalf may cancel any licence granted under this Order or otherwise 
render it ineffective:— 

(a) if the licence has been granted through inadvertence or mistake or has been 
obtained by fraud or misrepresentation;” 

Clause 10. “Applicant or Licensee to be heard—No action shall be taken under 
clause 7, 8 or 9, unless the licencee/importer has been given a reasonable opportunity 
of being heard.” 

It is not disputed that the Central Government delegated its powers to act. 
under these clauses to the Chief Controller. The first question is, what is the 
scope of the enquiry under cl. 10 of the Order? Is it purely an administrative 
act or is it a quasi-judicial act? The criteria to ascertain whether a particular 
act is a quasi-judicial act or an administrative one have been laid down with 
clarity by Lord Justice Atkin in Rex v. Electricity Commissioners: London 
Electricity Joint Committee Co. (1920) Ex Parte,’ elaborated by Lord Justice 
Serutton in Rex v. The London County Counti: Entertainments Protection 
Assoctation Ex parte? and authoritatively restated by this Court in Province of 
Bombay v. K. S. Advani.2 They laid down the folowing conditions: (a) the 
body of persons must have legal authority; (b) the authority should be given to 
determine questions affecting the rights of subjects; and (c) they should have a 
duty to act judicially. All the three conditions are satisfied in this case. Under 
the said clauses authority is conferred on the Central Government or any other 
officer authorized in this behalf to cancel any licence granted under the Order 
and the cancellation of a licence certainly affects the rights of subjects. A 
clear duty to act judicially is imposed by cl. 10 on the said authority. He has 
to give to the affected party ‘‘reasonable opportunity of being heard’’. It is, 
therefore, clear that under cls. 9 and 10 of the Order, the Chief Controller 
performs a quasi-judicial act and is, therefore, bound to follow the principles 
of natural justice in cancelling a licence. Clause 10 clearly and without any 
ambiguity describes the principles of natural justice by using the three well- ' 
known words and phrases, viz., ‘‘reasonable’’, ‘‘opportunity’’ and ‘‘of being 
heard’’. They imply that when the charge is one of fraud the affected party 
is entitled to know the particulars of fraud alleged, to inspect the documents 
on the basis of which fraud is imputed to him and to a personal hearing to 
explain his case and to absolve himself of the charge made against him. With- 
out these elementary safeguards provided by the authority, the opportunity to 
be heard given to the licensee becomes an empty formality. With this back- 
ground I shall scrutinize the relevent facts to ascertain whether any such 
reasonable opportunity was given to the petitioners in this case. The question 
falls to be decided only on the affidavits filed by the parties. I shall agsume 
for the purpose of this petition that the affidavit filed by the Chief Controller 
represents what all had taken place between him and the representatives of 
the company. The notice dated September 24, 1958, issued to the petitioners 
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laconically states that the licences granted by the Joint Controller to the com- 
pany were fraudulently obtained and therefore it was notified that the Govern- 
ment of India, in exercise of the powers specified in para. 9 of the Order pro- 
posed to cancel: the said licences unless sufficient cause against the proposed 
action was furnished to the Chief Controller within ten days of the date of 
the issue of the notice. On receipt of the said notice, the petitioner-company 
sent a telegram through their solicitors requesting the Chief Controller not to 
publish the said notification. On September 26, 1958, the company’s solicitors 
sent another telegram to the Chief Controller requesting him to give them the 
particulars of the alleged fraud and to give them an appointment for inspection 
of papers and documents relied upon by the Chief Controller. On September . 
27, 1958, the company sent a letter to the Chief Controller pointing out the 
relevant facts and stating that the petitioner-company had accepted the licen- 
ces honestly and had at no time any reason to doubt the bona fides of the 
grant of the licences to them; that they suspected that they were victims of 
foul-play by some persons interested in causing damage to them and to their 
reputation; that Mr. B. K. Parekh, a Director of the petitioner-company, and 
the company’s solicitor, Mr. Hooseini Doctor, met the Chief Controller on 
September 30, 1958, and handed over the explanation to him and also person- 
ally told him that in the absence of any particulars of the alleged fraud and 
without inspection of the papers relied upon by the Chief Controller, it was 
not possible for the’ petitioner-company to give a complete explanation and 
that the petitioners reserved their right to give further explanation on getting 
the said particulars and inspection of the said papers. They also requested 
the Chief Controller to give the company a personal hearing to meet the charges 
after giving the necessary particulars and the inspection of papers asked for. 
The Chief Controller told them that the issue of the licences had not been 
authorized by him as they purported to be and that they had been obtained 
fraudulently, though at that stage he was not able to say how exactly and by 
whom the fraud was committed. He also did not give them the particulars 
of fraud. The Director of the company suggested that the fraud might have 
been committed by reason of the Gujarati-Maharashtrian and anti-Muslim feel- 
ing amongst the employees of the company. On behalf of the petitioner- 
company, the Chief Controller was told that it was not possible for the com- 
pany to givé a complete explanation and that they reserved their right to give 
further explanation. The petitioners were not allowed inspection of the papers. 
By their letter dated October 3, 1958, the company recorded what took place 
at the said interview and sent it to the Chief Controller. The petitioners 
again wrote another letter to the Chief Controller reminding him that they 
had not received any particulars of the alleged fraud. This letter was per- 
sonally handed over to Mr. Sundaram, the Director of Administration in the 
Office of the Chief Controller on October 14, 1958. At that interview, 
Mr. Sundaram told the petitioners that the recommendations against which the 
disputed licences were granted were not genuine. On October 16, 1958, the 
Chief Controller cancelled the said five licences issued to the petitioner-com- 
pany. On the aforesaid facts, which we have assumed for the purpose of this 
petition, can it be said that the Chief Controller gave the petitioners a ‘‘rea- 
sonable opportunity of being heard’’ to enable them to establish that no fraud 
had been committed in getting the said licences? 

The learned Solicitor-General, appearing for the respondents, contended that 
the company admitted the fraud, that their only defence was that the fraud 
might have been committed by reason of the Gujarati-Maharashtrian and anti- 
Muslim feeling amongst the employees of the company and that, therefore, the 
fact that the Chief Controller told the petitioners that the issue of the licences 
had not been authorized by him and the fact that Mr. Sundaram told the 
petitioners on October 14, 1958, that the recommendations against which the 
disputed licences were granted to the petitioners were not genuine, were, in 
the circumstances, sufficient disclosure of the particulars of fraud and that, 
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therefore, reasonable opportunity within the meaning of s. 25(/) of the Act 
had been given to the petitioners. I find it very difficult to accept this argu- 
ment. The argument assumes that the petitioner-company accepted the version 
given by the Chief Controller or by Mr. Sundaram. For the purpose of this 
petition it must be assumed that the petitioners were innocent. The notice 
‘was given to them to show cause why the licences given to them should not be 
cancelled on the ground of fraud. By letters and in person they requested 
the Chief Controller to give them the particulars of the fraud, and to allow 
them to inspect the relevant documents so that they might give a further 
explanation to show cause against the cancellation of the licences. The affi; 
davit filed by the Chief Controller only discloses that he, in his conservation 
with the solicitor and the director of the company, mentioned to them that he 
did not issue the licences. In the affidavit he admits that they asked for parti- 
culars and for the inspection of the documents; but he says that the petitioners 
were told sufficiently what was against them and their demand for the inspec- 
tion of the papers was mischievous. But what he told them about the parti- 
culars of the alleged fraud is, in his own words: 

“I told them that the issue of the licences had not been authorised by me as they 
purported to be and that they had been obtained fraudulently, though at that stage I 
was unable to say how exactly and by whom the fraud was committed.” . 

The conversation with Mr. Sundaram on October 14, 1958, does not carry the 
matter further. He has not been authorized by the Central Government to 
make an enquiry and the fact that he told the petitioners that the recommen- 
dations against which the disputed licences were granted were not genuine, 
even if true, does not carry the matter any further. The fact, therefore, re- 
mains that notwithstanding specific request by the petitioners no particulars 
‘were furnished to them, no facilities for inspection of the relevant documents 
given and no date was fixed for the enquiry in regard to the alleged fraud. 
The learned Solicitor-General asked, what.was that that the petitioners could 
have gained if the particulars were given and if they were allowed to inspect 
the relevant documents? This is a lopsided way of looking at things. The 
question should have been, what reasonable opportunity to be heard was given 
to the petitioners to establish their innocence? That apart, without appor- 
tioning any blame either on the petitioners or on the respondents, many possj- 
bilities can be visualized, viz., (i) the petitioners were guilty of fraud; they 
knew that their applications were rejected by the Chief Controller, they got 
similar applications surreptitiously introduced in the Bombay Office with 
forged recommendations under the signature of the Deputy Chief Controller, 
New Delhi, Mr. M. L. Gupta, and obtained the licences by practising fraud on 
the Joint Chief Controller, Bombay; (ii) a third party, presumably a rival 
‘usiness-man or members of the staff of the company, evolved a complicated 
scheme of fraud to cause damage to the company and their reputation; the 
company’s enemies came to know that the applications of the company were 
rejected, then forged fresh applications, got them surreptitiously introduced 
in the Bombay Office and got the licences issued in favour of the petitioners: 
this is a rather far-fetched theory; (iii) after the applications were rejected, 
fresh applications were filed in the New Delhi Office, got forwarded to the 
Joint Chief Controller, Bombay, with the directions issued by the Deputy 
‘Chief Controller, New Delhi; (iv) the original applications filed by the com- 
pany were ordered, and not rejected, by the Chief Controller or his Deputy 
‘and they were sent in due course along with the recommendations duly signed 
‘by the Deputy Chief Controller to the Joint Controller, Bombay, and that the 
licences were issued in the usual course: the Office of the Chief Controller, 
New Delhi, after realizing that licences were issued contrary to rules or orders 
that licences should not be issued in respect of goods to be imported from 
soft currency areas, set up a false case of the original applications being re- 
jected and the fresh applications substituted in the Bombay office. The afore- 
said are some of the possibilities and there may be many others. When notice 
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was issued to the petitioners on the ground of fraud, they were certainly en- 
titled to the particulars thereof. The Chief Controller could have given the 
following particulars: (i) the petitioners’ applications were rejected on a par- 
ticular date; (ii) the orders of rejection were communicated to them on a 
particular date; (iii) that he did not issue any letters to the petitioners as 
regards the forwarding of their applications or the recommendations to the 
Joint Chief Controller, Bombay; (iv) after the rejection of their applications, 
the Office of the Chief Controller did not receive any letters from the peti- 
tioners; (v) that the applications on which the licences were issued were not 
. the same applications sent to the Delhi Office; (vi) that the signature of 
‘Mr. M. L. Gupta was forged; and (vii) that there is nothing in the Bombay 
Office to show that they. received any applications from the Delhi Office. If 
these particulars were given to the petitioners, they might have by inspecting 
the documents proved that there was no fraud, that there was no order reject- 
ing the applications, that the despatch book showed that the applications were 
forwarded to the Bombay Office and that the original applications were not in 
that Office, that the despatch book and the receipt book showed the correspond- 
ence that passed between the Chief Controller and the petitioners, and that 
the signature of Mr. Gupta on the recommendations was genuine. It is not 
as if the petitioners admitted that they committed the fraud. When they were 
confronted with the notice, unless the particulars were given to them and the 
documents shown to them, it was not possible for them to know whether a 
fraud was committed at all and, if committed, how was it committed. Only 
for the purpose of explaining that no fraud was committed by them, they 
asked. for the particulars, for inspection of the relevant documents and for a 
personal hearing: all these were denied to them. In the circumstances, I find 
it not possible to hold that the petitioners were given reasonable opportunity 
of being heard within the meaning of cl. 10 of the Order. The stakes are high 
and the order of cancellation was made arbitrarily and in utter disregard of 
the principles of natural justice. I should not be understood to have expressed 
any opinion on the merits of the case. It may be, or it may not be, that the 
petitioners were guilty of fraud; but they should have been given a reasonable 
opportunity of being heard before they were condemned as having committed 
the fraud and their licences were cancelled. I, therefore, direct the issue of 
a’writ of certiorari quashing the order of the Chief Controller cancelling the 
licences granted to the petitioners. 


Order 
In accordance with the opinion of the majority the petition is dismissed with 
costs. Di Petition dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


BABULAL SWARUPCHAND SHAH v. THE SOUTH SATARA (FIXED 
DELIVERY) MERCHANT’S ASSOCIATION LTD.* 
Contract—Illegal contract—Chattels belonging to plaintiff coming in possession of de- 
fendant as result of illegal transaction—Plaintiffs cause of action for possession of 
chattels not founded on illegal contract or its breach—Whether plaintiff can enforce 

his right of possession of chattels. 

Where the cause of action is not founded either on an illegal contract or on its 
‘breach, the party’s right to possess his own chattels will be enforced against those 
who without any right detain the same or convert it to their own use even if it 
appears either from the pleadings or evidence led at the trial that they have come 
in possession of the defendants as a result of an illegal transaction. 

*Decided, September 8, 1959. First Appeal South Satara at Sangli, in Special Civil Suit 
No. 240 of 1955, against the decision of Bashi- No. 35 of 1953. 
ruddin Ahmed, Civil Judge, Senior Division, .- _ 
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Holman v. Johnson,’ Bowmakers, Ltd. v. Barnet Instruments, Ltd. Harry Parkér, 
Ltd. v. Mason,’ Sykes v. Beadon,’ Gosvami Shri Purushotam}i Maharaj v. B. Robb,’ 
Shivram Govind v. Viswanath Govind’ and Haji Habib v. Bhikamchand Jankilal 
Shop,’ referred to. : 


OnE Babulal (plaintiff) was doing business in groundnuts and turmeric at 
Sangli. The South Satara Merchant’s Association Ltd. (defendant No. 1) was 
a public limited company, which came into existence in the year 1951. The 
company was founded, as provided by art. 3, for the purpose and the object 
of promoting the business of the Sangli Bazar in various commodities, such as, 
turmeric, groundnut oil and other oil-seeds etc. and to regulate the same and 
it was also specifically provided by sub-cl. (b) that the further object was to 
regulate forward dealings in the above mentioned commodities which were not 
prohibited so far or would not be prohibited in future. The purposes were to 
provide all possible facilities to the producing agriculturists, to encourage 
and help them, to grow the best kind of agricultural produce, and such others. 
There were 50 or 60 share-holders of the company. Amongst them was the plain- 
tiff, who held his share in the name of his minor brother, Mahendrakumar Babu- 
lal. The defendant-company followed a Clearing House System as provided for 
by one of the Articles—art. 36—and under the Company byelaw appointed one 
Harivallabh (defendant No. 2) the Clearing Agent on December 8, 1951. The 
transactions in question between the plaintiff and some other share-holders were 
made according to byelaw No. 24 framed by the defendant-company. It was the 
duty of defendant No. 2 as clearing agent to distribute the money due to the 
members of the association from co-members after it was paid by them. The 
transactions in question were between December 8, 1951, to March 19, 1952. On 
March 19, 1952, the defendant-company (i.e. the Board of Directors) declared the 
rates at which all transactions had to be squared up and it further declared 
that the debtor-members should make the deposit as required by the rules with the 
defendant-company in order that the amount be distributed to the ereditor 
members concerned on the next day. According to the plaintiff, the plaintiff 
had to receive from his debtor-members a sum of Rs. 14,430-5-0 and he had to 
pay to his creditor-members Rs. 1,254-6-0. Thus the plaintiff was entitled to 
receive a sum of Rs. 13,575-15-0 from the defendant-company. According to the 
plaintiff three of the members who were indebted to him had defaulted and did 
not pay in full in the Clearing House. Taking into account the defaults of the 
three members, according to the plaintiff, he was entitled to receive a sum of 
Rs. 9,470 from defendants Nos. 1 and 2 and interest of Rs. 804-15-0 thereon at 
the rate of 6 per cent: per annum, making a total of Rs. 10,274-15-0. 


The defendants contested the suit. Defendant No. 1 denied that any de- 
claration was made as stated by the plaintiff. It also stated that neither the 
association nor defendant No. 2, the Clearing Agent, were responsible to any 
members as such for the amount due to them from the debtor-members. It 
denied the correctness of the form submitted by the plaintiff and, therefore, 
said that the suit was defective. Defendant No. 1 also denied that it was the 
agent or the trustee of the plaintiff. It contended that as full payment of the 
amount was not made by the debtor-members to the defendant-company, the plain- 
tiff was not entitled to claim any amount, that the suit of the plaintif would 
be barred because ‘the forward transactions in turmeric were held to be illegal 
by the Supreme Court on May 29, 1952, and that the plaintiff was not entitled 
to any amount of interest in the suit. Defendant No. 2 practically accepted 
the statement of defendant No. 1 and made the same contentions. He con- 
tended that it was his duty to deposit the amount with defendant No. 1 and 
since the entire amount was not received from the debtor-members he depo- 
sited a’sum of Rs. 11,518-5-0 in the Bank of Maharashtra, Sangli, into account 
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of defendant No. 1. He was, therefore, not liable to pay any amount to the 
plaintiff. 

The trial Judge held that the plaintiff proved that defendant No. 1 had 
agreed to make payment to creditor-members of the amount due from the 
debtor-members to the creditor-members of defendant No. 1 association as al- 
leged by the plaintiff; that defendant No. 1 association declared on March 20, 
1952, that the clearing agent could distribute the amounts due to creditor-mem- 
bers and that defendant No. 1 failed to distribute the amount accordingly. The 
trial Judge held that Rs. 18,175-15-0 were due to the plaintiff as creditor- 
member from the members of defendant No. 1 association on March 20, 1952. 
He, however, held in favour of the defendants that the transactions in respect 
of which the amounts were claimed were against public policy and as such the 
plaintiff was not entitled to recover the amount claimed by him from defendants 
Nos. 1 and 2 and dismissed the plaintiff’s suit. 


The plaintiff appealed to the High Court. 


V. V. Albal, for the appellant. 
Sharad Manohar, for Y. V. Chandrachud, for the respondents. 


Pare, J. [His Lordship after stating the facts of the case, proceeded.] The 
learned counsel appearing for the defendants has argued that there was no 
relationship of agent and principal. Now, it is not necessary that there should 
be any formal agreement expressly made for the purpose. Rule 24, which we 
have referred to earlier, and the evidence of the chairman, lead to the only 
conclusion that defendant No. 1 was the agent of the plaintiff for receiving the 
amounts from other members of the company. There is no substance in the 
argument that defendant No. 1 was not proved to be the agent of the plaintiff. 

The second argument which has been advanced in this case and which 
appealed to the Court below was that forward transactions in turmeric were 
illegal and, therefore, the plaintiff was not entitled to recover any amount on 
the footing of these transactions. Forward transactions in turmeric were 
prohibited under the Defence of India Rules. Under cl. 3 of the Spices 
(Forward Contracts Prohibition) Order, 1944, forward contracts in tur- 
meric among others were prohibited. Thereafter the Essential Supplies 
(Temporary Powers) Ordinance of 1946 came into force and that was there- 
after replaced by the Essential Supplies (Temporary Powers) Act (XXXV of 
1946). In these provisions there was no reference to spices as such. But the 
provisions were applicable in regard to food stuffs. Under a saving clause all 
previous notifications consistent with the Act continued in operation. A ques- 
tion, therefore, arose whether forward transactions in turmeric were illegal 
under those provisions. In the case of the State of Bombay v. Virkumar,' the 
accused was prosecuted for the breach of the provisions of the Hssential Sup- 
plies (Temporary Powers) Act, 1946, read with the Spices (Forward Contracts 
Prohibition) Order, 1944, relating to turmeric. The Additional City Magis- 
trate, First Class, at Sangli, held that the accused was guilty and sentenced 
him to imprisonment and fine. On appeal the Sessions Judge, South Satara 
at Sangli, relied upon a judgment of this Court and held that the transactions 
in turmeric were not controlled under the provisions of the Spices (Forward 
Contracts Prohibition) Order, 1944, and quashed the conviction of the accused. 
An appeal by the State to the High Court also failed. Thereafter an appeal by 
the State to the Supreme Court succeeded, and it was there held that turmeric 
was an article of food and that the provisions of the Spices (Forward Contracts 
Prohibition) Order, 1944, in their application to turmeric were saved under the 
Essential Supplies (Temporary Powers) Act, 1946. It was under the authority 
of this judgment that forward transactions in turmeric were rendered illegal. 

It has been argued by Mr. Albal that the illegality of the transactions between 
the members inter se did not affect the present question at all. Defendant 
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No. 1 as the agent of the plaintiff having received the amount on his behalf 
from the debtor-members was bound to pay over the amount to the plaintiff. 
It is argued on the other hand by the learned counsel for the defendant that 
since the transactions were from their inception illegal, the plaintiff was not 
entitled to claim nor was the defendant liable to pay the amount even on the 
assumption that he was the agent. 

The defendant’s resistance to the suit is founded upon the maxim ex turpi 
causa non oritur actio. But it is not regarded as a matter of defence. The 
reasons and the basis of the rule are clearly stated by Lord Mansfield, C.J., 
in Holman v. Johnson? as below (p. 348) :— 

“The objection, that a contract is immoral or illegal as between plaintiff and de- 
fendant, sounds at all times very ill in the mouth of the defendant. It is not for his 
zake, however, that the objection is ever allowed; but it is founded in general princi- 
ples of policy, which the defendant has the advantage of, contrary to the real justice, 
as between him and the plaintiff by accident, if I may so say. The principle of public 
policy is this; ex dolo malo non oritur actio. No Court will lend its aid to a man who 
founds his cause of action upon an immoral or an illegal act. If, from the plaintiff's 
own stating or otherwise, the cause of action appears to arise ex turpi causa, or the 
transgression of a positive law of this country, there the Court says he has no right to 
be assisted. It is upon that ground the court goes; not for the sake of the defendant, 
but because they will not lend their aid to such a plaintiff. So if the plaintiff and the 
defendant were to change sides, and the defendant was to bring his action against the 
plaintiff, the latter would then have the advantage of it; for where both are equally in 
fault potior est conditio defendentis.” 


The question that arises is does this rule apply in the present case? The 
plaintiff says it does not and the defendant says it does. 

The case of Bowmakers, Ltd. v. Barnet Instruments, Lid., illustrates the 
limits of the application of the rule. Du Pareq, L.J. says (p. 582) :— 

“...Prima facie, a man is entitled to his own property and it is not a general prin- 
ciple of our law (as was suggested) ihat when one man’s goods have got into another’s 
Possession in consequence of some unlawful dealings between them, the true owner can 
never be allowed to recover those goods by an action. The necessity of such a princi- 
ple to the interests and advancement of public policy is certainly not obvious. The sug- 
gestion that it exists is not, in our opinion, supported by authority. It would indeed be 
astonishing if (to take one instance) a person in the position of the defendant in Pearce 
v. Brooks‘, supposing that she had converted the plaintiffs brougham to her own use, 
were to be permitted, in the supposed interests of public policy, to keep it or the pro- 
ceeds of its sale for her own benefit. The principle which is in truth followed by the 
courts is that ‘stated by Lord Mansfield, that no claim founded on an illegal contract 
will be enforced, and for this purpose the words ‘illegal contract’ must now be under- 
stood in the wide sense which we have already indicated, and no technical meaning 
must be ascribed to the words ‘founded on an illegal contract’; the form of the pleadings 
is by no means conclusive. More modern illustrations of the principle on which the 
Courts act are Scott v. Brown, Doering, McNab & Co. and Alexander v. Rayson’ But 
as Lindley, L.J., said at p. 729, in the former of the cases just cited: 

. Any rights which he (plaintiff) may have irrespective of his illegal contract will, 
of course, be recognised and enforced.” 

The defendant seeks naturally to rely on the observations in Harry Parker, 
Lid. v. Mason’, (p. 609) :— 

“With regard to the second contention, I can see no difference in principle between 
the case of a principal seeking to recover money handed to an agent for an illegal pur- 
pose and that of one principal seeking to recover money paid by him to another principal 
in pursuance of an illegal contract. In neither case will the Court assist the parties, whe- 


2 (1775) 1 Cowper 341. 6 [1936] 1 K. B. 169. 
3 [1944] 2 All. E. R. 579. 7 [1940] 2 K. B. 590, s.c. [1940] 4 All. E. 
4 (1866) L. R. I Ex. 213. R. 199, 208. 


5 [1892] 2 Q. B. 724, 
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ther the claim be to obtain money paid for an unfulfilled or partly fulfilled illegal purpose, 
or by way of damages for breach of an illegal contract.” ' ; 
Assuming that the rule should apply between principal and agent the conclu: 
sion is consistent with the rule as stated by Lord Mansfield in Holman v. John- 
son. This case cannot help the defendant since in that case the amount sought 
to be recovered was given to the agent for an illegal contract and what a party 
himself could not do he could not do through the agent and, therefore, the rule 
applied. See Sykes v. Beadon.® 

He also relies on the case in Gosvami Shri Purushotamji Maharaj v. B. Robb9. 
It appears that the defendant had paid the cess for several years except for 
the years 1875, 1876 and 1877. It also appears from the judgment that the 
defendant did not agree to be the agent of the plaintiff but the amount was 
levied from the supposed agent by way of compulsion and it is with reference 
to these facts that it was observed that the object of the agreement was of such 
a nature that, if permitted, it would defeat the provisions of Act XIX of 
1844. The amount was being held by the defendants themselves against whom 
payment was to be enforced. The case, therefore, has no application. 

This Court has in Shivram Govind v. Viswanath Govind,’ considered the 
question. It is there said . . 

“as the claim against the defendant was not based on the illegality of the contract 
which had already been acted upon, the defendant was bound to pay the plaintiffs 
share to him.” : ` 
We are of the view that where the cause of action is not founded either on 
the illegal contract or on its breach, the party’s right to possess his own chat- 
tels will be enforced against those who without any right detain the same or 
convert it to their own use even if it appears either from the pleadings or 
evidence led at the trial that they have come in possession of the defendants 
as a result of an illegal transaction. Applying the principle we must hold that 
the plaintiff is entitled to succeed. as 

There can be no doubt that there are occasional exceptions to this rule, as 
suggested in Bowmaker’s case at p. 583. 

The question whether or not the rule applies as between principal and agent 
is a much wider question. In the case of Haji Habib v. Bhikamchand Janks- 
lal Shop’ each of the learned Judges have given strong reasons for the oppos- 
ing views though they agreed to dismiss the appeal on another ground. We 
do not decide that question as in this case it is clearly not necessary to do so, 
since we ate of the view on the above reasoning that the rule in question does 
not apply to the facts of this case. The Court below was clearly in error in 
holding that the plaintiff could not succeed, on the authority of this case. 

[The rest of the judgment is not material to this report-] 

‘ Appeal allowed. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


FULCHAND LAKHMICHAND JAIN v. HUKUMCHAND GULABCHAND 
JAIN.* 

Public trust—Trustee—Manager of temple, a public trust—Whether manager trustee 
vis-a-vis temple—Manager using funds of temple in his own business—Manager 
whether liable to compound interest on sum found due from him to temple—Appli- 
cability of rule of Dam-Dupat to liability of manager. 

In a suit for accounts against the defendant, who was the manager of a temple 
which was a public trust, it was found that the defendant had used the funds of 
the temple in his business. On the questions whether the defendant should have been 


8 [1879] 11 Ch. D. 170. “Decided, September 15, 1959. First Appeal 
9 (1884) LL.B. 8 Bom. 398. No. 600 of 1955, against the decision of A. A. 
10 (1955) 68 Bom. L. R. 164. Shaikh, District Judge, West Khandesh at 


11 [1954] A. I. R. Nag. 806. Dhulia, in Civil Suit No. 11 of 1954. 
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charged compound interest on the sum found due from him to the temple and whether 
the rule of Dam-Dupat was applicable to the case:— , 

Held, that the defendant must be deemed to be in the position of a trustee vis-a-vis 
the temple: 

e Ramanathan Chetti v. Murugappa Chetti? and Vidya Varuthi Thirtha v. Balusami 
Ayyar'’, referred to; 

that as the defendant had used the funds of the temple in his business or had so 
mixed these up with his own funds that it was impossible to say that he had not 
so used it, he was liable to be charged compound interest with yearly rests: 

Bengal Nagpur Ry. Co. v. Ruttanji Ramji,’ Seth Thawardas Pherumal v. The Union 
of India’ Radhoba Baloba Vagh v. Aburao Bhagwantrao Shirole’ Hamira Bibi v. 
Zubaida Bibi,’ Ahmed Musaji Saleji v. Hashim Ebrahim Saleji’ and Maine Elec. Power 
Co. v. A. M. Hart;? and ; 

that as the liability of the defendant was not founded on lending or contract, the 
rule of Dam-Dupat was not applicable to the case: 

Cox v. Bateman,’ Vernon v. Vawdry,” Adey v. Arnold! Brereton v. Hutchinson,” 
Brittlebank v. Goodwin,” Dunne.v. Doran,” Sharp v. Jackson,” Ex-parte Taylor: In 
re Goldsmid," Hariram Serowagee v. Madan Gopal Bagla” and Dhondu Jagannath v. 
Narayan Ramchandra,” referred to. 


Tue facts appear in the judgment. 


C. 8. Trivedi, for the appellants. 
G. N. Vaidya and M. M. Bhatt, for respondent No. 1. 
M. A. Rane, Assistant Government Pleader, for respondent No. 2. 


Pare: J. This appeal arises out of a final decree made by the Dis- 
trict Judge of West Khandesh at Dhulia in a suit instituted for accounts of 
a temple known as ‘Shri Chandraprabhu Khandelwal Jain Temple’ at Dhulia. 

The plaintiffs alleged that the temple was a public trust; that all the mem- 
bers of the Khandewala Jain community were interested in the trust; that 
it was a temple of the community and that the devotees offer their oblations to 
the temple on various occasions in their families; that certain festivals were 
held in the temple;.that the father of defendant No. 1 was a leading member in 
the community and for more than 40 years he was looking after the temple. 
After the death of Gulabchand Hiralal, his son, defendant No. 1, started 
managing the property,—the death of his father was somewhere in 1949. It 
was further alleged that Gulabchand Hiralal contended that the temple was 
his family property and that the members of the public had nothing to do with 
the temple. Because of this contention of his a suit was instituted being Suit 
No. 51 of 1937 against Gulabchand Hiralal. It, however, appears that sanc- 
tion was not obtained from the Collector under s. 92 of the Code of Civil Pro- 
cedure and the suit came to be dismissed. Thereafter a Miscellaneous Appli- 
cation was made by the present plaintiffs and four other members of the com- 
munity for registration of the Trust under the provisions of the Bombay Act 
No. XXV of 1935—heing Mise. Application No. 110 of 1949, under s. 6 of the 
Act. During the pendency of that application the father of defendant No. 1 
died. It was held therein that the temple was public trust and that its income 
exceeded Rs. 1,000 and, therefore, it was ordered to be registered. Defend- 


1 (1906) L. R. 33 I. A. 139, s.o. 8 Bom. Bom. L. R. 432, P.O. 
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. R. 498. [1929] A. I. R. P.C. 185. 
2 (1921) L. R. 48 I. A. 302, s.c. 24 Bom. 9 (1715) 2 Ves. Son. 19. 
. R. 629. 10 (1740) 2 Atk. 119. 
3 (1937) L. R. 65 I. A. 66, s.o. 40 Bom. 11 (1852) 2 De G. M. & G. 432, 
. R. 746. 12 (1854) 3 Ir. Ch. R. 361. 
4. maso] 2 8.0.R. 48. 13 (1868) L. R. 5 Eq. 545. 
5 (1929) L. R. 56 I. A. 316, s.o. 3I Bom. 14 (1844) 13 Ir. Eq. R. 545. 
L. R. 1030. 15 [1899] A. C. 419. 
6 (1916) L. R. 43 I. A. 294, 8.0.18 Bom. 16 (1886) L. R. 18 Q. B. 295, at p. 301. 
. R. 999. 17 (1928) 31 Bom. L. R. 710, P. o, 
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ant No. 1 was ordered to furnish several particulars required by the Act. It 
appears that defendant No. 1 failed to furnish those particulars. After the 
Bombay Public Trust Act, 1950 (Act No. XXIX of 1950) came into force the 
plaintiffs approached the Assistant Charity Commissioner for the registration 
of the trust and also sought permission of the Charity Commissioner for 
instituting a suit for accounts and for removal of defendant No. 1 from the 
managership of the trust. 

Defendant No. 1 challenged the case of the plaintiff with regard to the state- 
ments of the properties of the temple. He further stated that since October 
31, 1951, he had kept separate account books for the temple and that the same 
were audited from time to time. He then said that moveables including the 
cash could be ascertained from the entries in the account books. He contended 
that proper accounts were maintained by his father and himself in regard to 
the income and expenses of the temple. He also contended that the accounts 
were inspected by the plaintiffs and that they were bound to give particulars 
about the incorrectness of the accounts or the impropriety of the management 
of the temple. He also challenged the relief sought for removal of himself 
as the trustee. He tried to explain the contention of his father by saying 
that he was orthodox in his views and he wanted that the temple or its pro- 
perty should not change hands in regard to the management and in that sense 
he set up his exclusive right to the same consistently with the position of the 
trustee thereof. He claimed to be permitted to continue in the management of 
the trust. The suit was instituted on Febraury 17, 1954, and on November 3, 
1954, a decree was made by the learned District Judge appointing a Commis- 
sioner to ascertain the price of the furniture, books and silver pots belonging 
to the temple and also to find out the cash balance due to the temple till that 
day on taking accounts of the income and expenditure of the temple. He also 
gave some specific directions with regard to some persons who were to be on 
the managing committee along with defendant No. 1. He also directed the 
plaintiffs and the defendants to submit a draft or drafts of the proposed 
scheme for the management of the temple within 15 days from that date. 


The Commissioner thereafter made a report which is exh. 54, wherein he 
valued the property of the temple. In that report he found a sum of 
Rs. 21,971-15-6 as the amount of balance in the account of the temple upto the 
date of the suit. Both, the plaintiffs as well as defendant No. 1, challenged 
the report of the Commissioner before the Court, as a result of which the 
Court did not accept the said report but gave further directions and asked 
him to hear the objections of the plaintiffs and the defendant and thereafter 
settle the accounts between the parties. He then made a fresh report at exh. 
74, finding a total sum of Rs. 10,088-10-3 for principal and Rs. 16,853-6-0 for 
interest as being due to the temple from defendant No. 1 upto the date of the 
suit. The plaintiffs admitted the report but defendant No. 1 contended that f 
under the rule of Dam-Dupat interest exceeding the amount of the principal 
cannot be allowed. The learned Judge was of the view that the rule of Dam- 
Dupat applied to the case and he, therefore, made a decree in favour of the 
temple for Rs. 20,177-4-6. It also appears that an agreed draft scheme pre- 
pared by the parties was filed. Accordingly the Court framed a scheme 
for the management of the temple and also passed a decree for Rs. 20,177-4-6 
against defendant No. 1 in favour of the management of the temple and by 
its order it continued defendant No. 1 as one of the trustees. The plaintiffs 
have come to this Court in appeal against this judgment and defendant No. 1 
has filed cross-objections to the decree. 

It was the contention of the plaintiffs that defendants’ father and after him 
the defendant used the funds of the temple in their business and that they 
were, therefore, liable to account on that footing. The parties had filed Khula- 
sas before the Commissioner and in their Khulasa the plaintiffs made a speci- 
fic allegation that the amount was being used by the defendant and his father 
in business. In this statement of the plaintiffs they were supported by the 
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deposition of the father of the defendant in regular Suit No. 377 of 1931 
which has been produced at exh. 24. He there stated that he had with him 
money belonging to the temple and he was paying compound interest for the 
same at 8 annas per cent. This deposition was given in the year 1931. It 
appears that in a proceeding commenced against him in the year 1944 being 
Miscellaneous Application No. 110 of 1949 under s. 6 of the Bombay Public 
Trusts Registration Act, 1935, he again gave evidence before the Court. There- 
in he admitted that he had stated in the earlier suit that he had moneys be- 
longing to the temple with him and he was paying 8 annas interest. No ex- 
planation has been offered with regard to the earlier statement in this depo- 
sition. The defendant has nowhere denied the fact of the moneys of the temple 
being used for the purpose of his business. Before the Commissioner the 
plaintiffs had made applications as also in Court praying that the defendant 
should be called upon to produce his books of account of the relevant years. 
The only books that were produced before the Commissioner were Khatavahis 
and inspite of repeated demands for Nakal books not one was produced by the 
defendant. Even the Khatavahis that were produced were Khatavahis for the 
year 1984 and upwards. It was admitted even by the defendant at exh. 56 
that balances were drawn in the Khata of the temple only upto the year 1987 
but thereafter from Samvat Year 1988 to 1995 balances were not drawn at all. 
It appears that in some of the Khatavahis there have been corrections. The 
learned Judge has opined in his order below exh. 54 in the course of the pro- 
ceedings, that in some years interest has been credited to the Khata of the 
temple from the year 1984 to 1988. Against each of these entries reference of 
the Nakkal Vahis is given. Those Nakkal Vahis were not produced. In order 
that one should not be able to compare the corresponding entries in the inte- 
rest account of the defendants, some entries in the interest account have been 
changed. The learned Judge was of the view, and we think very rightly, that 
there were changes and interpolations in the interest Khata of the ledgers of 
some of these years. We have seen two of the Khata books which have been 
produced in the case and it does appear that there is nothing to show that the 
amount belonging to the temple was in any manner kept separate and distinct 
from the other amounts belonging to the defendants.. The facts connected with 
the use of moneys of the temple were within the knowledge of defendant No. 1 
and could have been very well explained by deferidant No. 1 by proper refer- 
‘ences to his books of account. But no attempt has been made to do so. The 
defendant has said that his Nakkal books are not available as they are lost. It 
must be remembered that on his own admission the defendant and his father 
before him, were carrying on this business, and that it is about 100 years old. 
It is unthinkable that any business man, who has got an old and established 
business, would at any time destroy any ‘of his account books and if we reject 
his explanation that the books are lost then we would be entitled to infer that 
if these books were produced they could not have supported the case of the 
defendant. Under these circumstances, it would not be an unreasonable in- 
ference to draw that the amounts belonging to the temple were being utilised 
by defendant No. 1 and before him by his father in their business. 

After establishing this position it is argued by the learned advocate for the 
appellants that the accounts are not taken on a correct footing. He says that 
defendant No. 1 should have been charged compound interest while taking ac- 
count during the relevant period. Mr. Vaidya, the learned counsel for the 
respondents, argues on the other hand that that could not be done and that 
even the trial Court’s decree decreeing to him to pay interest was incorrect. 
Before this contention can be disposed of, we have to consider the position 
of the defendant vis-a-vis the temple and its properties. It is admitted that 
defendant No. 1 and his father were managers of this temple. But the res- 
pondents’ counsel relies on the case of Vidya Varuthi Thirtha v. Balusamt 
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‘Ayyar! and argues that the defendant cannot be regarded as a trustee. The 
Judicial Committee says (p. 311) :— 

“It is also to be remembered that a ‘trust’ in the sense in which the expression is 
‘used in English law, is unknown in the Hindu system, pure and simple... In no.case 
was the property conveyed to or vested in him, nor is he a ‘trustee’ in the English 
sense of the term, although in view of the obligations and duties resting on him, he is 
‘answerable as a trustee in the general sense for mal-administration.” f 
These observations were in relation to the head of a Mutt who has got far 
larger rights of management and administration and most often has far higher 
personal beneficial interest in the properties than in the case of a mere manager 
of a temple. (See Srinivasa Chariar v. Evalappa Mudaliar?). With regard 
to the manager of temple, Lord Macnaghten says in Ramanathan Chetti v. 
Murugappa Chetti® (p. 144) :— 

“The manager of the temple is by virtue of his office the administrator of the 
property attached to it. As regards the property, the manager is in the position of a 
trustee.” 3 
‘If his position is analogous to that of a trustee ‘‘in view of the obligations 
and duties resting on him, he is answerable as a trustee in the general sense for 
mal-administration’’. (See Vidya Varuthi Thirtha v. Balusamt Ayyar at p. 
311). He must, therefore, be deemed to be in the position of a trustee vis-a-vis 
the temple. ae, : 

The question then is as to whether or not the defendant and the estate of 
his father is liable for interest whether compound or simple.. In support of 
his argument that his client is not liable to pay interest, Mr. Vaidya relies on 
the case of Bengal Nagpur Ry. Co. v. Ruttanjt Ramjit and on the case of Seth 
Thawardas Pherumal v. The Union of India:© Now in the earlier of the cases 
cited it is said, ‘‘interest for the period prior to the date of the suit may be 
awarded if there is an agreement for the payment of interest at a fixed rate, 
or it is payable by the usage of trade having the force of law, or under the 
provisions of any substantive law entitling the plaintiff to recover interest, as 
for instance, under s 80 of the Negotiable Instruments Act, 1881, when the 
Court may award interest at the rate of 6 per cent. per annum, when no rate 
of interest is specified in. the promissory note or bill of exchange,’’ and the 
‘judgment of the Supreme Court in the case of Seth Thawardas v. The Union 
of India has also followed this principle. The Privy Council then referred in 
that case to the Interest Act XXXII of 1839. Under that Act interest could be 
allowed by the Court if the amount claimed is a sum certain payable at 
a certain time by virtue of a written instrument or from the date of de- 
mand in any other case. The proviso provided, however, that it should 
be payable in all cases in which it was then payable by law and the 
Privy Council said ‘‘This proviso applies to cases in which the Court of Equity 
exercises jurisdiction to allow interest’’. That particular aspect of the mat- 
ter was not before the Supreme Court and it did not touch the question. Same 
view is expresed by the Privy Council in the case of Radhoba Baloba Vagh v. 
Aburao Bhagwantrao Shirole.6 That this could be done is illustrated by the 
cases Hamira Bibi v. Zubaida Bibi’ and Ahmed Musaji Salejt v. Hashim Ebra- 
him Saleji,2 where interest was allowed on equitable ground. In the case of 
‘Maine Elec. Power Co. v. A. M. Hart? where the question of construction of 
the New Brunswick Judicature Act, s. 24(/) which was in terms similar to the 
Interest Act was considered where interest was granted by the lower Courts, 

1 (1921) L. R. 48 I. A. 302, 8.0, 24 Bom. 5 (rane 2 8. C. R. 48. 

L. R. 629. 6 (1929) L. R. 66 I. A. 316, s.o. 31 Bom. 

2 (1922) L. R. 49 I. A. 237, 251, s.o. 24 L. R. 1030. 

Bom. L. R. 1214, 7 (1916) L. R. 43 I. A. 294, 8.0. 18 Bom. 

3 (1906) L. R. 33 I. A. 139, 8.0. 8 Bom. L.R. 999. , 

L.R. 498. 8 (1915) L. R. 42 Cal. 914, 924, 8.0. 17 Bom. 
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‘and the Privy Council negatived the right to interest under the terms of the 
first part of the section and then observed ‘‘It remains to consider whether 
‘any rule of equity entitles the plaintiff to interest,’’ and after examining the 
‘tase they held that the plaintiff was not entitled to interest on equitable 
grounds.’ | i ; 

The question that must, therefore, be considered is whether or not the plain- 
tiffs can claim interést on equitable grounds. A breach of trust in itself is 
‘merely a violation of an equitable obligation; the remedy for it, therefore, lies 
in equity only and must be sought in a Court of equitable jurisdiction (see 
Halsbury’s Laws of England, 2nd edn., Vol. 33, p. 305, para. 532) and the 
Court of Equity allows interest against trustees on the following principles :— 

.1. Where he can be proved to have received interest ; 
2. where the Court is entitled to decide that he ought to have received 
interest ; 

3. where in breach of his duty he: 

(4) retains trust money in his own hands uninvested, or 
_ (#4) mixes it with his own money or property, or 

(ii) employs it in trade or speculation, or 

(iv) applies it in an unauthorised manner, or 

(v) pays it, to the wrong person, or 

(vt) fails to produce or account for it when lawfully demanded by the 

cestut que trust or ordered by the Court. 
Compound interest is charged where he employs it in trade or speculation for 
` his own benefit. Halsbury’s Laws of England, Vol. 33, p. 311, para. 542 (see 
also Lewin on Trust, 15th edn., p. 246). 

To the same effect are the provisions of the Indian Trust Act. Section 23 
-of the Indian Trust Act makes provision for ‘the liability of a trustee for 

breach of trust. The second part of it says 

. “a trustee committing a breach of trust is not liable to pay interest except in the 

following cases:— ` 

(a) where he has actually received interest; . 

(b) where breach consists in unreasonable delay in paying trust-money to the 
beneficiary; 

(c) where the trustee ought to have received interest, but has not done so; 

(d) where he may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, and, in cases 
(b), (c) and (d), to account for simple interest at the rate of six per cent. per annum, 
unless the Court otherwise directs. 

(e) Where the breach consists in failure to invest trust-money.and to accumulate 
the interest or dividends thereon, he is liable to account for compound interest (with 
half-yearly rests) at the same rate. 

(f) Where the breach consists in the employment of trust-property or the pro- 
ceeds thereof in trade or business, he is Hable to account, at the option of the beneficiary, 
either for compound interest (with half-yearly rests) at the same rate, or for net pro- 
fits made by such employment.” 

It is true that by s. 1 the provisions of the Indian Trust Act are not made 
applicable to public trusts. Even so, the provisions of the Trust Act are 
founded on general principles, and Rules of English Law. In matters which 
are not provided for, the Courts in India apply the principles and Rules of 
English Law on the subject unless they are inconsistent with the Rules and 
practice of this Court. (See Shivramdas v. Nerurkar: In re Goregaonkar & 
.Senjit, 10 Rambabu v. Committee of Rameshwar,11 and Nethiri Menon v. 
Gopalan Nair'2). The principles above stated, therefore, apply to the present 
case. Since we are of the view that defendant No. 1 and his father have used 
the fund of the temple in their business or have so mixed it up with their 
own funds that it is impossible to say that they have not so used it, we hold 
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that he is lable to be charged compound interest with yearly rests and no 
rational reason is suggested for not awarding the same. 

The question then is whether the rule of Dam-Dupat should apply in this 
case. Mr. Vaidya says that the liability of a trustee is a simple contractual 
debt and, therefore, the rule applies. The first question that must, therefore, 
be considered is that of the nature of the liability of a trustee or manager. 

At p. 745 in Lewin on Trust, 15th edn. is the following passage: 

“The claim of the cestui que trust is in general a simple contract debt...it was 
recoverable, not from the real, but only from the personal estate”. 

In Halsbury’s Laws of England, Halsbury’s Vol. 33 (Trust and Trustees), 
Part IV, Section 1, sub-section 2, Article 582 the statement is, 

“A breach of trust is, in equity, regarded as giving rise to a simple contract debt, 

unless the trustee has covenanted under his seal that he will perform the trust, in which 
case his breach of trust being also a breach of covenant, gives rise to a specialty debt.” 
In the first mentioned book no authorities are cited, but in the latter several 
cases have been referred to. They are Coz v. Bateman'®; Vernon v. Vawdry'4; 
Adey v. Arnold'®; Brereton v. Hutchinson'® and Brittlebank v. Goodwin". 
In Cox v. Bateman, the Vice-Chancellor said (p. 19): 

“...He could not follow the money and charge his real estate therewith:... It was 
a breach of trust, and must be a charge on his personal estate; but he would help it 
as far as he could; and therefore if any speciality-creditors exhaust the personal, let the 
simple-contract creditors stand in their place, to have satisfaction out of the real estate.” | 
In Vernon v. Vawdry, it was said: ; 

. “A breach of trust is considered but as a simple contract debt, and can only fall 
upon the personal estate of a trustee, and the particular circumstances of a case ought. 
not to vary the rule.” 

In Aday v. Arnold, it was said (p. 432): 

... This Court will enforce a trust, but only qua trust, and only so far as to make 
it fall within the rule which constitutes the claim under it a simple contract debt.” 
None of these cases goes to the length of saying that the debt is an outcome 
of contractual relationship. In Brereton v. Hutchinson following the earlier 
case of Dunne v. Doran'® it was held (p. 371): 

“...It is a breach of the doctrine,...that unless in cases of trust, created by spe- 

ciality, the liability of a deceased trustee, who has committed a breach of trust, ranks 
against his assets but as a demand by simple contract; and the case of Dunne v. Doran 
decided, that as such it is subject to the rules on which a Court of Equity acts in 
analogy to the Statute of Limitations, and is barred by the lapse of six years from the 
death of the trustee...”. : 
The English Court, however, in Brittlebank v. Goodwin dissenting from these 
two cases Dunne v. Doran, or Brereton v. Hutchinson refused to apply the 
Statute of Limitations. Even in the case of Brereton v. Hutchinson, the 
Master of the Rolls who first tried the case dissented from the earlier state- 
ment on the ground that 

“the debt in his opinion was a debitum ex delicto and was not founded on a lending 
or contract, although it would rank in the administration of assets as a simple contract 
debt” (See 2 Ir. Ch. Rep. 648). 

Sharp v. Jackson'® was a case of construction of s. 48 of the Bankruptcy Act 
and an argument was made that a transfer by a trustee who had committed 
breach of trust of some of his property to make good the loss would not 
emount to a fraudulent preference as the relationship of debtor and creditor 
did not exist. The House, however, held it not to be fraudulent preference 


13 (1715) 2 Ves. Sen. 19. 17 (1868) L. R. 5 Eq. 545. 
14 (1740) 2 Atk. 119. 18 (1844) 13 Ir. Eq. R. 548, 
15 (1852) 2 De G. M. & G. 432. 19 11899] A.C. 419. 


16 (1854) 3 Ir. Ch. R. 861. 
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on a different ground, but Lord Halsbury dealt with this argument also and 
said (p. 426): i 

“It has been suggested that there was a proposition which could be maintained, as 
to which I confess I entertain grave doubts whether any decision goes to that extent, 
namely, that the relation between a cestui que trust and a trustee who has misappro-~ 
priated the trust fund is not that of debtor and creditor. |That it may be something more 
than that is true, but that it is that of debtor and creditor I can entertain no doubt. As 
that question has been mooted and brought before your Lordships’ House as one question 
for decision here, I certainly have no hesitation in saying that in my opinion no such 
proposition can properly be maintained, and that although there are other and peculiar 
elements in the relation between a cestui que trust and a trustee, undoubtedly the 
relation of debtor and creditor can and does exist”. ° 


The other members, however, did not decide this point. On the other hand 
there are decisions to the contrary also. In Ex parte Taylor: In re Goldsmid2° 
Lindley L.J. said in reference to the same section: 

“...A cestui que trust is not a creditor of his trustee, nor is a trustee a creditor of 
his co-trustee. In neither case do the parties stand in the relation of debtor and creditor.” 


The dictum of Lord Halsbury in Sharp v. Jackson has not gone unquestioned. 
(See Lake, In re: Dyer, Ex parte2°*). None of these cases, therefore, hold that 
the relationship is contractual. More often than not a trustee exists inspite 
of the will of the beneficiary. Even if a trustee be regarded a debtor in the 
larger sense the debt would be ex delicto and not one founded on lending or 
contract. i 

If this is so, then the next question to be considered is whether the rule of 
Dam-Dupat applies. In the case of Hariram Serowagee v. Madan Gopal Bag- 
la?1, the Privy Council says ‘‘The peculiar Hindu rule of ‘dam-dupat’ as to 
interest, is applicable to matters of contract’’. That was a case of liability of 
an executrix and the contention that the Rule did not apply was repelled not 
because the Rule applied to such a case, but because of the conduct of the 
plaintiff on the ground that he could not approbate and reprobate. In Dhon- 
du Jagannath v. Narayan Ramchandra,?2 the head note is. ‘‘By Hindu law the 
amount recoverable at any one time for interest or arrears of interest on money 
lent cannot exceed the principal...’’ Reference to Manusmriti, Yajnavalkya 
smriti as also Mitakshara would suggest that the rule is meant to apply to 
debts arising out of loans and not any other contract. It is, however, not 
necessary for us to decide whether the rule applies only to debts arising from 
loans or to debts arising out of other contracts also. Since in the present case 
the liability is not founded on either, we think the rule has no application and 
the Court below was in error in applying it. 

The learned counsel has argued that the accounts are not properly taken. 
It appears the Commissioner calculated simple interest at 6 per cent. as directed 
by the Court below. We think that accounts should have been made up on the 
footing of 6 per cent. compound interest with yearly rests and in that view the 
accounts taken by the Commissioner would not be correct. A complaint is 
‘also made that defendant No. 1 had produced a sum of Rs. 7,000 in 1953 before 
the meeting of the community and that amount was not taken into account for 
the purpose of computation of interest on funds in possession of the defendant 
and his father before the date of production. There is justification for this 
complaint. The account furnished by the Commissioner does not show that 
this amount was considered for the calculation of interest at any time. The 
defendant’s case, that it was found in a safe in a bag with a label attached to 
it, is impossible of acceptance. When his father died in 1949 or 1950 being 
a man of business he must have examined all the safes in the house and it is 
_ impossible to accept his explanation that it was found lying in the safe and 


20 (1886) 18 Q. B. 295, at p. 301. 21 (1928) 31 Bom. L. R. 710, P.0. 
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for three years and more he had not seen it. The Court ought to have calcu- 
lated interest on this amount while taking accounts if liable. 

Under these circumstances, we think that in thè interest of justice it is 
necessary that the matter should be sent back for a fresh determination of the 
amount due to the temple. 

No contention has been made with regard to the rest of the decree. We 
understand that defendant No. 1 has now resigned from the managing com- 
mittee, and, therefore, no further question as to his right to continue to manage 
the trust remains to be considered. We set aside the decree in so far as it 
determines the amount due to the temple and confirm the rest of the decree. 
The matter is referred to the trial Court for re-assessment of the amount due 
to the temple having due regatd to the observations made by us in our judg- 
ment. 

In view of the fact that we are remitting the case to the trial Court we 
direct that so far as the order for costs made by the learned trial Judge is 
concerned it will be confirmed but so far as the costs of this Court is concerned 
the respondent will bear his own costs. The costs of the appellants and the 
Charity Commissioner will come out of the estate. 

Cross-objections are dismissed with costs. The costs of cross-objections will 
be credited to the trust for the. purpose of the appeal. 


CRIMINAL APPELLATE. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


STATE «v. DEVSI DOSA.® 

Constitution of India, Art. 20 (3)—Bombay Money-lenders Act (Bom. XXXI of 1947), 
Sec. 13At—Indian Penal Code (Act XLV of 1860), Sec. 204—Notice under s. 13A serv- 
ed upon accused by Inspector of Money Lenders for production of books of account 
—Accused prosecuted under s. 204, Indian Penal Code, for non-production of books 
of account—Whether accused protected under art. 20(3) for such non-production of 
books—Whether s. 13A offends against art. 20(3)—Protection under art. 20(3) when 
available—Scope of art. 20(3). 


Section 13A of the Bombay Money-lenders Act, 1946, does not offend against the 
provisions of art. 20(3) of the Constitution of India. 

In order that the protection of art. 20(3) of the Constitution of India should be 
available to a person, he must be accused of an offence, which would mean that an 
information is laid against him before an officer or a Court entitled to take cognizance 
of the offence and proceed upon the information to investigate into it. Merely be- 
cause the evidence might disclose some crime and it might form the subject-matter 
of future prosecution, would not enable the person, who is asked to furnish evidence, 
to claim protection of art. 20(3) of the Constitution, in any proceedings other than 
where he is accused of any offence. The scope of the Article cannot be enlarged. 
so as to make it applicable to proceedings whether civil or administrative. 


* Decided, October 14, 1959. Criminal Appeal in respect of whom the Registrar, Assistant 


No. 800 of 1959, against the order of acquittal 
possed by K. 8. Dhurandhar, Presidency 

gistrate, 7th Court, Dadar, Bombay, in 
Case No. 419/S of 1958. 

+The relevant section runs thus: 

13A. Power of authorised officer to require 
production of record or documents.—For the 
purpose of verifying whether the business of 
money-lending is carried on in accordance 
with the provisions of this Act any Registrar, 
Assistant Registrar or any other officer, autho- 
rised by the State Government in this behalf 
may require any money-lender or any person 


Registrar or the officer so authorised has rea- 
son to believe that he is carrying on the business: 
of money-lending in the State to produce any 
record or document in his possession which 
in his opinion is relevant for the purpose and 
thereupon such money-lender or person shall 
produce such record or document. The Re- 
gistrar, Assistant Registrar or officer so autho- 
rised may after reasonable notice at any rea- 
sonable time enter any premises where he 
believes such record or document to be and 
may ask any question necessary for inter- x 
preting or verifying such record. - 
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The accused, who was suspected of carrying on an illicit money~lending transaction, 
was served with a notice by the Inspector of Money Lenders under s. 13A of the 
Bombay Money-lenders Act, 1946, for production before him of his books of account 
regarding his transactions of money-lending. On the failure of the accused to pro- 
duce the books of account as required by the notice, the accused was prosecuted 
under s. 204 of the Indian Penal Code. The accused contended that he could not 
be compelled to produce any, documents which would incriminate him in future under 
art. 20(3) of the Constitution of India:— 

Held, that though the production by the accused of his books would show that he 
was carrying on money-lending business contrary to the provisions of the Act, he 
was not entitled to claim protection under art. 20(3) of the Constitution because the 
proceedings in the instant case which were administrative in nature were not con- 
cerned with any accusation against the accused of any offence. 

Suryanarayana v. Vijay Commercial Bank,’ agreed with. 
Calcutta M. & C. Co. v. Collector of Customs, dissented from. : 

Deoman Shamji v. The State,’ M. P. Sharma v. -Satish Chandra,’ Maqbool Hussain 
v. State of Bombay,’ Swarnalingam Chettiar v. Assistant Labour Inspector, Karai- 
kudi, Subedar v. State’ and In re. Palani Goundan,' referred to. 


Tue facts appear in the judgment. 


Y. y. Chandrachud, Government Pleader, for the State. 
A. H. Thakar, for respondent-accused. 


PATEL J. This is an appeal by the State against the acquittal recorded by 
the Presidency Magistrate, 7th Court, Dadar, in favour of the accused in a pro- 
secution under s. 204, Indian Penal Code. 

The Inspector of Money Lenders, Bombay City, was once passing by the 
shop of accused No. 1 along with a colleague of his. He found that accused 
No. 1 was exchanging money for some ornaments with some of his customers. 
Suspecting that that was an illicit money-lending transaction he inspected the 
shop. A notice was given to him under s. 18A of the Bombay Money-lenders 
Act, 1946, and in response to it accused No. 1 produced before him certain 
books of account. Those were three diaries of which he made a list. From 
these books of accounts he made certain extracts which referred to certain 
money-lending transactions by the accused. After inspection the books were 
returned to the accused and his receipt obtained, which is exh. B in~the case. 
That is dated June 29, 1955. Thereafter the Inspector served three notices 
on the accused for the production of his books of account regarding his transac- 
tions of money-lending for seven years previous to that date and called upon 
him to bring those books in his office on the dates given by him. The accused 
failed to produce his books of account as required by the notices given to him. 
Thereupon the usual notice was issued to the accused and thereafter the present 
prosecution was launched against him under s. 204 of the Indian Penal Code. 

The accused contended before the learned Magistrate that there was delay 
in launching this prosecution and that it had prejudiced his case. He said 
that the three books of account in question were not traceable, that they were 
not documents within the term of s. 204 of the Penal Code and lastly that he 
was not bound under art. 20, cl. (3), of the Constitution to produce any of those 
books before the complainant. He also contended that the notices were vague. 

The learned Magistrate held that the notices were not vague and the accused 
knew what was expected of him to be produced. He held that the books re- 
quired from him were documents within the term of the section. He also held 
that it was clear from the evidence and the conduct of the accused that the 
accused deliberately did not produce the said books already inspected 


1 [1958] A. I. R. Andhra Pradesh 756. 5 (1963) 56 Bom. L. R. 13, 8.C. 
2 [1956] A. I. R. Cal. 263. 6 [1956] Cr. L. J. 248. 
3 (1958) 61 Bom. L. R. 30. 7 [1957] Cr. L. J. 698. 


4 -[1954] A. I. R. 8. O. 300. 8 [1957] Cr. L. J. 976. 
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by the Inspector. He, therefore, concluded that the accused intentionally 
did not produce the books of account and had either withheld or secreted 
them away so that the Registrar of Money Lenders may not lay his hands on 
them as evidence of money-lending business without a valid licence. But he 
held that the accused was not bound to produce any books under s. 13A be- 
cause the formalities required by s. 13A were not complied with. He also up- 
held the contention of the accused that he could not be compelled to produce 
any documents which would incriminate him in future under art. 20, cl. (3), of 
the Constitution. In the result, he acquitted the accused. It is against this 
acquittal that the State has come in appeal to this Court. 

The essential ingredients of s. 204 of the Penal Code are that the accused 
had secreted or destroyed any document, and that he was legally compellable 
to produce the document as evidence in a proceeding lawfully held before a 
public servant. The question, therefore, is whether the respondent could have 
been lawfully compelled to produce the documents in question. The two ob- 
jections which found favour in the trial Court and which are pressed here are 
that the formalities of s. 13A of the Money-lenders Act were not complied 
with and the production was saved by art. 20, cl. (3), of the Constitution. 

The learned Magistrate says that the formalities prescribed by s. 13A were 
not complied with before he was called upon to produce those documents. He 
nas not named those formalities at all. The learned Magistrate goes on to say 
that it is not the function of the Registrar nor the function of the officers em- 
powered under the Money-lenders Act to visit a shop of a person and call 
upon him forthwith to produce books for inspection. It appears that there 
has been some confusion in the approach of the learned Magistrate to this 
question. The section is in two parts. The first part authorises any one of 
the officers therein mentioned to direct the production of books which he re- 
quires. The section thereafter proceeds to give power to any of those officers 
after reasonable notice to take search of any place where the business is car- 
ried on. It also enables the officers to ask such questions as are necessary for 
interpreting or verifying such record. What is reasonable notice must be de- 
termined on the facts of each case. The confusion has been caused because, 
first the officer inspected the books of account when he visited the shop. But 
then, the charge is not for non-production of the books on that day or on that 
occasion. After the books were cursorily examined by the officer, they were 
handed back to the accused and thereafter the accused was called upon to pro- 
duce them in his office at a given time. Since the accused did not comply 
with this notice, he is being prosecuted for this offence. Even assuming that 
the visit by the Inspector to the shop of the accused was not justified, it cannot 
have any bearing on the question of non-compliance of the subsequent notices. 
It must, therefore, be held that the accused was bound to produce the docu- 
ments which he was called upon to produce under the proyisions of s. 13A of 
the Bombay Money-lenders Act. 

The second contention must now be examined. If the words of art. 20(3) 
are construed in their ordinary sense, then they could mean only that there can- 
not be compulsory testimony either by speech or signs, The rule was evolved 
in times when religious and political persecutions were frequent and suspected 
persons were compelled to make confessions by persecution. It originated . 
from a desire to protect persons accusing themselves as an escape from such 
persecutions.’ Gradually, the rule widened. So far as giving evidence by 
word of mouth or giving a signed statement are concerned, it is no doubt a 
wholesome rule as it prevents forced confessions. But its extension cannot be 
reasonably supported in the context of modern society. Even in England 
where this rule originated and in other countries where it has been followed in 
its wider implication, there have been strong protests against the rule. In one 
fortnight, we heard it urged before us at least four times—once by a forger 
contending that he could not be compelled to give specimen handwriting; then 
by a drunkard misbehaving in a public place contending that he could not be 
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medically examined; and again by a smuggler that he could not be asked to 
produce his accounts and lastly by a tax-evader. Some time the argument 
succeeds. This Court has held in the case of Deoman Shamji Patil v. The 
State,’ that a person accused of an offence under the Prohibition Act, 1949, 
eannot be compelled to submit himself to medical examination. There are also 
eases which hold that a person accused of forgery cannot be compelled to give 
his specimen handwriting. Looking to the manifest inconvenience and the 
opportunity that it would afford to unsocial elements for hiding their crimes, 
we would not, if this question were open, extend the meaning of the words used 
by the makers of the Constitution. It is indeed difficult to guess what words 
other than those that are used in this Article the Constituent Assembly could 
have used if it really intended to give protection against self-incrimination only 
in the narrow sense indicated by us. 

The question, however, is not open as it has been considered in M. P. Sharma 
y. Satish Chandra®. It has been held: 

“To be a witness is nothing more than ‘to furnish evidence’, and such evidence 

can be furnished through the lips or by production of a thing or of a document or in 
other modes.” 
It would, therefore, appear that the production of books of account would be 
included within the meaning of the words ‘compelled to be a witness against 
himself’. The difficulties of the accused however do not end here. There are 
other conditions which must be satisfied as required under the Article. Arti- 
ele 20, cl. (3) says that no person accused of any offence shall be compelled, to 
be a witness against himself. The person, therefore, who claims privilege under 
sub-cl. (3) must be a person accused of any offence. While considering the pro- 
visions of art. 20, cl. (2), in Maqbool Hussain v. State of Bombay, Mr. Justice 
Bhagwati delivering the judgment of the Court observed as follows (p. 19): 

“|..The very wording of art. 20 and the words used therein:—‘convicted’, ‘com- 

mission of the act charged as an offence’, ‘be subjected to a penalty’, ‘commission of the 
offence’, ‘prosecuted and punished’, ‘accused of any offence’, would indicate that the 
proceedings therein contemplated are of the nature of criminal proceedings before a 
Court of law or a judicial tribunal, and the prosecution in this context would mean 
an initiation or starting of proceedings of a criminal nature before a Court of law or 
a judicial tribunal in accordance with the procedure prescribed in the statute which 
creates the offence and regulate the procedure.” 
The ratio of this case would appear to be that the person claiming immunity 
given by this Article, must be accused of an offence in proceedings before a Court 
of law or a judicial tribunal. In the case of M. P. Sharma v. Satish Chandra, 
it is observed as follows (p. 303) : 


“Analysing the terms in which this right has been declared in our Constitution, 
it may be said to consist of the following components (1) It is a right pertaining to 
a person ‘accused of an offence’; (2) It is a protection against ‘compulsion to be a 
witness’; and (3) It is a protection against such compulsion resulting in his giving 
evidence ‘against himself. The cases with which we are now concerned have been 
presented to us on the footing that the-persons against whom the search warrants were 
issued, were all of them persons against whom the First Information Report was lodged 
and who were included in the category of accused therein and that therefore they are 
. ‘persons accused of an offence’ within the meaning of Art. 20(3)”. 

In Suryanarayana v. Vijaya Commercial Bank,* it has been observed: 

“The immunity granted by Art. 20(3) does not extend to civil proceedings. The 
fact that the answers given by a person might tend to subject him to a criminal pro- 
secution at a future date will not attract the protection envisaged by Art. 20(3). In 
other words, the fact that the answers might involve a disclosure of crime or that they 
might form the basis of prosecution in future, would not make any difference. The 
` {ntendment of this Article was to afford some protection to a person involved in a crime, 


1 (1958) 61 Bom. L. R. 30. 3 (1953) 56 Bom. L. R. 13, 8.C. 
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having regard to the predicament in which he would be placed and that is revealed 
by the juxtaposition of that clause. The legislative intent was only to give some pro- 
tection to the person who is accused of a crime. To interpret it as applying to all pro- 
ceedings, civil or criminal, which might at a subsequent period expose the person con- 
cerned to prosecution on the basis of answers given by him, is to enlarge the scope 
of this “Article and to defeat justice. To stretch this prohibition to civil cases would be 
to put a premium on dishonesty. This was not the purpose underlying art. 20 and the 
intention of the Constitution makers.” ; 

To say the least, therefore, in order that the protection of this Article should 
be available to a person, he must be accused of an offence, which would mean that 
an information is laid against him before an officer or a Court entitled to také 
cognizance of the offence and proceed upon the information to investigate inté 
it. We are in agreement with the observations of the learned Judges in thé 
case of Suryanarayana v. Vijay Commercial Bank, that merely because thé 
evidence might disclose-some crime and-it might form the subject-matter of 
future prosecution, would not enable the person, who is asked to furnish -evi- 
dence, to claim protection of art. 20, sub-cl. (3), in any proceedings other than 
where he is accused of any offence. To enlarge the scope of the Article so as 
to make it applicable to proceedings whether civil or administrative would en: 
courage dishonesty and would afford a comfortable nest to criminals. The pro- 
ceedings in the present case are administrative in nature being under the 
Money-lenders Act and the respondent has not been accused at any stage, 
of any offence so far. The protection of art. 20(3) would, therefore, not be 
available to him. ' 

The learned counsel has however tried to seek support from the cases in 
Swarnalingam Chettiar v. Assistant Labour Inspector, Karaikudi; Subedar 
v. State®; and In re Palani Goundan’, and Calcutta M. & C. Co. v. Collector 
of Customs.8 The first three cases relied upon by the learned counsel do not 
support the wider proposition for which he contends. In each of these cases 
the persons who were invoking the protection of the article were accused of 
some offence and, therefore, came within the principle of the decision in M. P. 
Sharma v. Satish Chandra. The last of the cases relied upon supports the pro- 
position for which he contends. In that case, proceedings were under s. 171A 
of the Sea Customs Act. The learned Judge, who heard the case, held that 
the provisions of s. 171A, in so far as it enables the authorities to compel a 
person accused of an offence to give evidence against himself and/or to produce 
documents for that purpose, offend against art. 20, sub-cl. (3), of the Consti- 
tution and is bad. It is difficult to agree with the reasoning of the learned 
Judge in that case. That reasoning, with respect, is inconsistent with the in- 
tendment of the article and carries it much beyond its legitimate scope. It 
would further render large number of laws invalid. Having given our ‚earnest 
consideration to the reasoning of the learned Judge we are constrained to say 
that there is no warrant for extending the scope of art. 20, sub-cl. (3). 

We are of the view, therefore, that s. 13A of the Money-lenders Act is not 
bad and does not offend against the provisions of art. 20, sub-cl. (3). We are 
also of the view that though the production by the respondent of his books 
would show that he was carrying on money-lending business contrary to the 
provisions of the Bombay Money-lenders Act, 1946, he is not entitled to claim 
protection under the Article because these proceedings are not concerned with 
any accusation against the respondent of any offence. - 

It was then contended that the notices served upon him were vague and did 
not call upon him to produce any particular book. As stated earlier, the 
Inspector had inspected some three books which he had kept and taken rough 
notes after cursorily going through them. He, therefore, wanted the accused 
to produce all the books in which money-lending transactions were entered 
during the period of seven years before the service of the notice. The accused 


5 [1956] Cr. L. J. 248. 7 [1957] Cr. L. J. 976. 
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was very well aware of what he was required to produce and he has not been. 
misled in any manner. In answer to the notices he stated that he was not 
doing any money-lending business, but was merely doing the business of a 
grocer and that he had no books of account of any money-lending transactions. 
The diaries which were inspected on the first occasion were (1) from Septem- 
ber 15, 1952 to May 15, 1955, (2) from March 8, 1950 to January 11, 1953, 
and (3) from January 1, 1955 to December 31, 1955. In his statement which 
- he made before the Court below he said that: 


“The three books namely diaries not being regularly kept account books, have not 
been traced by me. I submit that it is not possible for me to remember whether such 
memo books had been with me.” 

We agree with the finding given by the learned trial Magistrate that since 
the accused knew what books were wanted by the Inspector after his inspection, 
he could have produced these books even at the time. Even in this Court, 
we asked Mr. Thakar whether his client was prepared to produce those books. 
and we gave him adjournment for that purpose. We are informed today by 
him, on the authority of his client and of the learned lawyer who conducted 
the case in the trial Court, that he was not able to produce them. Whatever 
possible doubt could have been entertained by anyone has, therefore, been re- 
moved in this matter since he did not produce these books in spite of several 
opportunities offered to him. The unavoidable inference must be as found by 
the learned trial Magistrate that he has either withheld them or secreted them: 
so that the Inspector of Money Lenders may not lay his hands on them. 

In view of these facts, the case clearly falls within the terms of s. 204, Indiam 
Penal Code. The question is then as to what is the punishment that must be 
jmposed upon the accused. The Money-lenders Act was enacted in order to 
prevent unscrupulous money-lenders exploiting the needs of the poor. The 
evil of such exploitation was very rampant and it became absolutely necessary 
to regulate such transactions and safeguard the poor and the needy. It is 
for this purpose that the provisions have been enacted and a breach of these 
provisions cannot be countenanced. Since, however, in this case there has been 
great delay in launching the prosecution against the accused, we think a sen- 
tence of one month’s simple imprisonment would meet the ends of justice. 
We are told that the accused is suffering from heart trouble and that he should 
not be sent to prison. We are sure that the authorities concerned will take 
every care of the accused if he is so suffering. A sentence of imprisonment, 
however, must be imposed since the ends of justice require it. 

Accordingly, we direct the accused to undergo the sentence of one month’s 
simple imprisonment. 

The accused to surrender tomorrow evening. 

Order accordingly. 


L, R.—31. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Raju. 


RAMJI BATANJI v. MANOHAR CHINTAMAN.* 

Hindu law—Alienation—Alienation by widow—Ancient alienation where direct evidence 
justifying legal necessity recited in deed of alienation has disappeared—Whether recitals 
in deed justifying legal necessity can be presumed to be true—Such recitals whether 
evidence of representation made to alienee about existence of justifying circum- 
stances—Reversioner’s failure to file declaratory suit whether adds weight to pre- 
sumption as to validity of ancient alienation—Indian Evidence Act (I of 1872), 
Secs. 90, 13—Whether s. 90 could be called in aid to presume circumstances justify- 
ing alienation by widow—Evidentiary value of judgment in another suit rot inter 
partes—Civil Procedure Code (Act V of 1908), O. XUI, r. 5—Procedure under 
O. XIII, r. 5, whether to be followed where original account, book produced not in 
current use—Personal law and lex loci—Admission made by party capable of two 
interpretations—Whether interpretation unfavourable to such person to be put on 
his admission. 

In any suit where an absolute sale had been made by a Hindu widow, the burden 
-would be on the alienee or the transferee from the alienee or the person who relies 
on the validity of the alienation, whether he is plaintiff or defendant, to show that 
the absolute alienation of the property was justified under Hindu law in cases in 
which the Hindu widow had only a limited estate. 

Such a burden of proof rests on the person relying on the alienation whether he 
is defendant or plaintiff, because a Hindu widow who has a limited estate has no 
power to make an absolute alienation except under certain circumstances, and who~ 
‘soever alleges that her absolute alienation of such property is valid must prove the. 
existence of any such circumstances. 

_A mere recital in the deed of alienation of the existence of justifying circum- 
‘stances is not enough to prove their existence. 

Under Hindu law if an alienation by a Hindu widow is an ancient one and owing 
to the lapse of time direct evidence of circumstances justifying legal necessity recit- 
ed in the deed of alienation has disappeared, the recitals acquire importance and 
may be presumed to be true and presumptions are permissible to fill in the details 
-which have been obliterated by time The recitals in the alienation deed, consistent 
with the circumstances and probabilities, will assume greater importance. In such 
cases the recitals would also be clear evidence of the representation made to the 
alienee about the existence of justifying circumstances and in such cases when proof 
of an actual enquiry by the alienee has become impossible, if the circumstances were 
such as to justify a reasonable belief that an enquiry would have confirmed its truth, 
the recital coupled with the circumstances would be sufficient evidence to support 
the deed. 

Chintamanibhatla Venkata Reddi v. Rani of Wadhwan’ and Banga Chandra Dhur 
Biswas v. Jagat Kishore Chowdhuri, referred to. 

The mere failure by a reversioner to file a declaratory suit during the lifetime. 
of the alienor cannot be treated as adding to the weight of the presumption as to .. 
validity which may be drawn im the case of ancient alienations. i 

Magniram Sitaram v. Kasturbhai Manibhai’ and Annamalai Chetty v. Subramanian 
Chetty; explained. ` 

Obala Kondama Naicker Ayyan v. Kandasami Goundar’ and Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi,’ referred to. 

i When a Hindu widow makes an alienation, the circumstances justifying the aliena- 
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tign, such as legal necessity, are matters extraneous to the execution of the document 
and s. 90 of the Indian Evidence Act, 1872, cannot be called in aid to presume 
matters extraneous to the actual execution. ` 

Harihar Prasad Singh v. Must. of Munshi Nath Prasad? and Babulal v. Maniklal, 
referred to. 

It is only if the original account book is in current use that the procedure under 
O. XII, r. 5, of the Civil Procedure Code, 1908, may be followed. If the original ac- 
count book produced is not m current use, the Court should not return it. 

In such matters as the law of succession, a person is governed by his personal 
law unless he migrates to another place and there gives up his personal law in 
favour of the personal Jaw of the place where he is domiciled afresh. If nothing is 
known about a man except that he lived in a certain place, it will be assumed that 
his personal law is the law which prevails at that place, but if evidence is led to 
show that the man had migrated from another place, then his personal law would 
be the personal law of the lex loci of the place from which he had migrated unless 
he has given it up. Even if there is no evidence to show that he had migrated 
from another place, evidence can be led to show his manners of living, ceremonies 
and customs observed by him, and an inference can be drawn from such evidence 
that his personal law is not the same as the lex loci of the place where he is resid- 
ing and that he must have hailed from another territory where such ceremonies 
and customs and mode of life are common. 

Babu Motising v. Durgabai’ Balvantrao v. Bajirao” and Pralhad Sheonarayan v. 
Damodhar Ramkaran," referred to. 

The lex loci of the Central Provinces is the Benares School of Hindu law and that 
of Berar is the Bombay School of Hindu law. : 

Ramlu v. Vithal,” Bhaskar v. Laxmibai,” Udebhan v. Vikram” and Rajeshwar v. 
Kesheo," referred .to. i 

If an admission is capable of two interpretations, an interpretation unfavourable 
to the person making it should not be put on his admission. An admission must be 
clear, precise; and not vague, or ambiguous, 

Chandra Kunwar v. Narpat Singh and Nagubai Ammal v. B. Shama Rao,” refer- 


` red to. 


A judgment in another suit which is not inter partes may be evidence for certain 
purposes, namely, to prove the fact of the judgment; to show who the parties to 
the suit were; to show what was the subject-matter of the suit; to show what was 
decided or declared by the judgment; to show what documents had been filed by 


the parties in the proceedings; to establish the transaction referred to in the judg- 


ment; as evidence to show the conduct of the parties or particular instances of the 
exercise of a right or assertion of title; or to identify property; or to show how pro- 
perty had been previously dealt with; to establish a particular transaction in which 
a right is asserted and the name of the person, if any, who is declared in the judg- 
ment as entitled to possession; but the judgment is not evidence to establish the 
truth of the matters decided in that judgment. The findings of fact arrived at on 
the evidence in one case are not evidence of that fact in another case. 

Harihar Prasad Singh v. Must. of Munshi Nath Prasad,” Kesho Prasad v. 


‘ Bhagjogna Kuer,” Gopika Raman Roy v. Atal Singh,” Gobinda Narayan Singh v. 


‘Sham Lal Singh,’ Lakshman v. Amrit," Dinomoni Chowdhrant v. Brojo Mohint Chow- 


dhrani,” and Mahamad v. Hasan," referred to. 
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Tre facts appear in the judgment. 


8. V. Ladhye and D. B. Padhye; for the appellant. 

R. K. Manohar and V. R. Manohar, for respondent No. 2. 
C. S. Dharmadhikari, for respondents Nos. 1(a) and 1(b). 

M. R. Bobde, for respondent No. 2. 


Rasu J. This is a first appeal by plaintiff Ramaji whose suit for a declara- 
tion of title to three houses Nos. 190, 580 and 582, New Shukrwari, Nagpur, for 
possession and for mesne profits was dismissed by the 5th Additional District 
Judge, Nagpur. The relevant facts which are necessary for the disposal of 
this appeal are as follows. 

One Maroti, son of Damaji, died in 1920 leaving behind him his widow Saru- 
bai and two daughters Jaibai and Vithabai. Plaintiff is the son of Jaibai. 
Defendants Nos. 1 and 2 are the grandsons of Vithabai, their father Namdeo 
having predeceased them in 1943. Defendant No. 1, who died during the pen- 
dency of the suit, was represented by his widow defendant No. 1(c) and his 
two minor sons defendants Nos. 1(a) and 1(b). Defendants Nos. 3 to 15 are 
tenants in’ occupation of the houses in dispute. It is common ground that 
Maroti, who died in 1920, owned three houses bearing Nos. 190, 579 and 582. 
The suit relates to two of these houses namely Nos. 190 and 582 and another 
house bearing No. 580. It is also common ground that after the death of Maroti 
in 1920 his widow Sarubai, who succeeded him and had widow’s life interest, 
died in 1921 and that after 1921 the two daughters Jaibai and Vithabai became 
heirs under the Hindu‘law. Plaintiff claims that Marotirao owned house 
No. 580 in addition to the three properties admittedly owned by him. It is 
also the plaintiff’s case that he is the next reversioner after the death of Vitha- 
bai who died in 1950, her sister Jaibai having predeceased her in 1936. Ac- 
cording to the plaintiff, he being the daughter’s son of Marotirao, is the next 
reversioner in preference to defendants Nos. 1 and 2 who are the daughter’s son’s 
sons of Marotirao. Plaintiff, therefore, filed the suit for possession of the 
houses bearing Nos. 190 and 582 which admittedly belonged to Marotirao and 
house No. 580 in regard to which there is a dispute as to whether it was the 
property of Marotirao or not. 

The defence of defendants Nos. 1 and 2 was that house No. 580 never belong- 
ed to Marotirao, that the two other houses Nos. 190 and 582 which admittedly 
belonged to Marotirao had been sold by Sarubai widow of Marotirao to Vitha- 
bai in 1921 for the payment of the debts of her husband and for her main- 
tenance and that after the sale deed, Vithabai, the grandmother of defendants 
Nos. 1 and 2 became the absolute owner of the two houses. It was also their 
case that Marotirao was governed by the Bombay school of Hindu law and that 
the two daughters of Marotirao became absolute owners of Marotirao’s pro- 
perty as his heirs. A will dated December 26, 1949, by Vithabai was also alleg- 
ed by these two defendants. But this will is not the subject of arguments im 
appeal. They also claimed that they were in adverse possession of the houses 
for more than 12 years before the suit. In the alternative they claimed that 
if the plaintiff succeeded in his claim the defendants should be reimbursed to 
the extent of Rs. 10,000 which were spent on reconstructing the houses Nos. 190 
and 582, in view of the provisions of s. 51 of the Transfer of Property Act... 

The learned Additional District Judge held that the parties were governed 
by the Benares school of Hindu law, that Marotirao owned only the houses 
Nos. 190, 579 and 582 but not house No. 580, that Sarubai widow of Marotirao 
sold ‘the houses Nos. 190 and 582 on January 10, 1921, to her daughter Vithabai 
for paying off the debts of Marotirao, that the sale.deed was not bogus, that 
after the sale deed dated January 10, 1921, Vithabai and after her defendants 
Nos. 1 and 2 were in exclusive and adverse possession of the houses. The 
learned Additional District Judge, therefore, held that the plaintiff’s suit in 
regard to house No. 580 should fail as it was not proved to be the praperty of 
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Marotirao and that the suit should also fail in regard to houses Nos. 190 
and 582 because these two houses had been sold by Sarubai widow of Maroti- 
rao to Vithabai for purposes justified under Hindu law. He, therefore, dis- 
missed the plaintiff’s suit, although he gave a finding that if the plaintiff had 
succeeded the defendants would have been entitled to be reimbursed to the 
extent of Rs. 3,000 only which they had spent on house No. 582. 

Aggrieved by this judgment, dismissing the plaintiff’s suit, plaintiff has now 
come up in appeal... . : 

The points for determination in this appeal are :— 

(1) Whether house No. 580 belonged to Marotirao. 

(2) Whether the sale-deed dated January 10, 1921, by Marotirao’s widow 
Sarubai in favour of Vithabai was bogus and not intended to be acted upon. 

(3) Whether the sale by a Hindu widow was an absolute alienation of the 
property and was justified under Hindu law. 

(4) Whether the parties are governed by the Benares school or by the 
Bombay school of Hindu law. 

(5) Whether the plaintiff’s suit is barred by limitation. 

(6) Whether the defendants have proved adverse possession for more than 
12 years. 

(7) What orders, if any, should be passed under s. 51 of the Transfer of 
Property Act. : 

Our findings are: 

(1) House No. 580 did not belong to Marotirao. 

(2) The sale-deed dated January 10, 1921, is not proved to be bogus or one 
not intended to be acted upon. 

(3) The sale-deed is not justified under Hindu law and was, therefore, not 
an absolute sale. % 

(4) The suit is not barred by limitation. 

(5) The defendants have not proved adverse possession for 12 years. 

(6) The parties are governed by the Benares school of Hindu law. 

(7) The plaintiff’s suit, therefore, succeeds in regard to houses Nos. 190 
and 582 only but under s. 51 of the Transfer of Property Act we hold that the 
plaintiff should pay Rs. 4,000 to the defendants in view of the money spent 
by Vithabai for reconstructing house No. 582. 

As regards house No. 580 the case of the plaintiff was that it originally 
belonged to Pandurang Damaji, sister’s son of Marotirao, who sold the house 
along with other property to one Kashinath by a sale-deed of 1896 and that 
the sale-deed in favour of Kashinath was really benami in favour of Maroti- 
rao. In order to prove this case the plaintiff relied on two judgments, exh. 
1-2P-9, judgment of the trial Court in a suit filed by Pandurang (Civil Suit 
No. 216 of 1918), and exh. 1-2P-8, judgment of the first appellate Court in 
the same litigation, and on the register of Civil Suits showing that Second 
Appeal No. 427 of 1919 in this matter was dismissed by the Judicial Commis- 
sioner’s Court. They also relied on the entries in the municipal jamabandis 
at P-4 and P4A showing that Vithabai’s name was entered from 1920-21 on- 
wards and that up to 1920 there was the name of Maroti. Entries in the 
municipal jamabandis cannot prove title. Therefore reliance is placed mainly 
on the judgments. It is not clear from the judgment of the first appellate Court 
(exh. 1-2P-8) to what property that appeal related. Those proceedings arose 
out of a suit filed by Pandurang against Maroti and Kashinath and it is con- 
tented by the learned counsel for the appellant that this judgment is evidence 
of the fact that the sale-deed of 1896 in favour-of Kashinath was benami for 

‘Maroti. There is no reference in that judgment to the sale-deed of 1896 al- 
though there is an observation in the judgment that the fact that defendant 
No. 2 Kashinath was a mere benamidar is proved beyond all reasonable doubt 
by the admission made by defendant No. 2 to the effect that defendant No. 1 
was all along in possession of the house and by the evidence given by the said 
defendant in the witness-box to the effect that he executed a deed in favour 
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of plaintiff Pandurang at the instance of Maroti defendant No. 1. According 
to the learned counsel for the appellant this appeal related to house No. 580, 
but the judgment shows that although originally the claim was in respect of 
a house. the plaintiff ultimately confined his claim only to a site shown by the 
letters CODD in the sketch filed with the plaint. The sketch filed with the 
plaint has been referred to by the learned counsel for the appellant. It is 
difficult to conclude that it has anything to do with house No. 580 which is 
the subject-matter of the present litigation. The boundaries as described in 
the present plaint do not at all tally with the boundaries as given in the sketch 
referred to by the learned counsel for the appellant. 

A judgment in another suit which is not inter partes may be evidence for 
certain purposes, namely, to prove the fact of the judgment; to show who the 
parties to the suit were; to show what was the subject-matter of the suit; to 
show what was decided or declared by the judgment; to show what documents 
had been filed by the parties in the proceedings; to establish the transaction 
referred to in the judgment; as evidence to show the conduct of the parties 
or particular instances:of the exercise of a right or assertion of title (vide 
Harihar Prasad Singh v. Must. of Munshi Nath Prasad‘); or to identify pro- 
perty; or to show how property had been previously dealt with; to establish 
a particular transaction in which a right is asserted and the name of the per- 
son, if any, who is declared in the judgment as entitled to possession; but the 
judgment is not evidence to establish the truth of the matters decided in that 
judgment. Kesho Prasad v. Bhagjogna Kuer.2. The findings of fact arrived 
at on the evidence in one case are not evidence of that fact in another case: 
Gopika Raman Roy v. Atal Singh’. ‘‘The reasons upon which a judgment 
is founded cannot be regarded as nor can any finding of fact there come to 
other than the transaction itself be, relevant in another case.’’ Govinda Nara- 
yan Singh v. Sham Lal Singh*, Lakshman v. Amrit®, Dinomont Chowdhran 
v. Brojo Mohini Chowdhvant® and Mahamad v. Hasan’. 

As already observed, even if the judgment is evidence for certain purposes, 
the finding of fact that defendant No. 2 was a banamidar in respect of certain 
transactions is uot evidence in the present proceedings. ... We, therefore, hold 
et the lower Court rightly dismissed plaintiff’s claim in regard to house 
No. 580. 

In regard to the other two houses, namely, houses Nos. 190 and 582, which 
admittedly belonged to Marotirao, ordinarily plaintiff would be entitled to 
possession as the next reversioner, unless the gale-deed executed on January 
10, 1921, by Sarubai, widow of Marotirao, in favour of Vithabai was justified 
under Hindu law. This is the most important point contested in the appeal. 
The lower Court held that the plaintiff’s case that this document was a bogus 
one had not been proved, that the burden was on the defendant to prove that 
this sale-deed by a Hindu widow was justified by legal necessity, that this 
burden was discharged by drawing a presumption as the sale-deed was more 
than 30 years old, as the transferor and the transferee and the attesting wit- 
nesses were dead, as Jaibai, sister of Vithabai, does not appear to have ques- 
tioned the transaction during her lifetime and as Jaibai and her son (the 
plaintif’) acquiesced in reconstruction of house No. 582 by Vithabai and her 
son Namdeo after making applications to the municipal committee. The lower 
Court also relied on the conduct of Jaibai and her son (the plaintiff). Ac- 
cording to the lower Court their failure to raise objections could justly and 
properly be attributed to their knowledge of the sale of the house by Sarnbai 
in favour of Vithabai, and that it was for a lawful purpose. The learned 
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Rs. 400 was proved, and that the payment of husband’s debts by a Hindu 
widow was a religious and charitable purpose for which the widow could alie- 
nate the property. Relying both on the evidence and on presumptions the 
learned Judge held that the sale by Sarubai in favour of Vithabai was justi- 
fied by legal necessity and that it passed absolute property in the two houses 
in question to Vithabai. The learned counsel for the appellant challenges the 
findings and reasoning of the learned Judge,. while the learned counsel for the 
respondents supports the findings and the reasoning of the trial Court. 

As regards the alleged bogus nature of the sale-deed, it is the case of 
the plaintiff that the sale-deed of 1921 was executed because Kashinath and 
other persons were putting forward claims to the property on the death of 
Maroti. As,to the alleged bogus nature of the sale-deed the plaintiff himself 
has given no evidence because according to him he became aware of the sale- 
deed only after he had filed the present suit. The learned counsel for the 
plaintiff appellant, however, relies only on the evidence of Trimbak (P.W. 7) 
who has deposed that Sarubai had told that some persons were putting for- 
ward claims to the property and she consulted him. He advised her to get 
the sale-deed executed in favour of her two daughters. It is doubtful if this 
statement alleged to have been made by the deceased Sarubai is admissible in 
evidence. In any case, the evidence of this witness is only on the point that 
the witness had given advice to Sarubai. It does not show that Sarubai had 
executed a bogus sale-deed merely with the intention of forestalling the sup- 
posed claims of Kashinath and others and not with the genuine intention of 
meeting legal necessity. We, therefore, agree with the finding of the trial 
Court that the alleged bogus nature of the sale-deed has not been proved. 

We have been referred at length to various authorities on the question of 
principles applicable to alienations by a Hindu widow, the presumptions to be 
drawn, the circumstances in which such presumptions can be drawn, the bur- 
den of proof, the importance of the recitals, and the purposes for which a 
Hindu widow can make an absolute alienation of her husband’s property. The 
general principles applicable may be thus stated, before applying them to the 
facts of the instant case. 

In any suit where an absolute sale had been made by a Hindu widow, the 
burden would be on the alienee or the transferee from the alienee or the person 
who relies on the validity of the alienation, whether he is plaintiff or defendant, 
to show that the absolute alienation of the property was justified under Hindu 
law in cases in which the. Hindu widow had only a limited estate. Obala Kon- 
dama Naicker Ayyan v. Kandasami Goundar,8 Banga Chandra Dhur Biswas 
v. Jagat Kishore Chowdhurt?, Rangasami Gounden v. Nachiappa Gounden'° and 
Sham Sunder Lal v. Achhan Kunwar.'1 Jf the person relying on the validity of 
the alienation by a Hindu widow is the plaintiff, the burden of proof would, of 
course, be on him and the burden of showing that the alienation is justified under 
Hindu law would rest on him even if the defendant has not taken the plea 
- that the alienation is not justified. It is for the plaintiff to allege and prove 
the cireumstances which alone will give validity to the transaction. Defend- 
ants are not required to plead the absence of legal necessity. Sham Sunder 
Lal v. Achhan Kunwar, Obala v. Kandasami and Lala Amarnath Sah v. Rani 
Achan Kuar.1? Such a burden of proof rests on the person relying on the 
alienation whether he is defendant or plaintiff, because a Hindu widow who 
has a limited estate has no power to make an absolute alienation except under 
certain circumstances, and whosoever alleges that her absolute’ alienation of 
such property is valid must prove the existence of any such circumstances. 
The cireumstances justifying absolute alienation by a Hindu widow under 
Hindu law are certain religious and charitable purposes and those which are 
supposed to conduce to the spiritual welfare of the husband, or legal necessity, 
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or benefit to the estate, which may for brevity be referred to as justifying 
circumstances. Vide Rangasami Gounden v. Nachiappa Gounden and Karim-ud- 
din v. Gobind Krishna Narain’. Legal necessity is one of the circumstances jus- 
tifying an absolute alienation by a Hindu widow. The existence of such cireum- 
stances may be shown by establishing that there there was ‘‘such consent to the 
alienation, by such reversioners as might fairly be expected to be interested to 
quarrel with the transaction and such consent will be held to afford a presump- 
tive proof which, if not rebutted by contrary proof, will validate the transaction 
as a right and proper one’’: vide Rangasami v. Nachiappa: When there is no 
evidence of such a consent, the person on whom the burden of showing the 
validity of the alienation lies, may discharge the burden by proving that there 
were in fact circumstances justifying the alienation or that he made a.proper 
enquiry about the existence of justifying circumstances and was led to believe 
that there were such justifying circumstances and that his belief in the exist- 
ence of such justifying circumstances was honest. Rangasami v. Nachiappa, 
Kalishanker Das v. Dhirendra Nath Patra,'4 Bhagwat Dayal Singh v. Debi 
Dayal Sahu, Sham Sunder Lal v. Achhan Kunwar, Obala v. Kandasami and 
Ravaneshwar v. Chandi.16 A mere recital in the deed of alienation of the 
existence of justifying circumstances is not enough to prove their existence. 
Rangasami v. Nachiappa and Banga Chandra Dhur Biswas v. J agat Kishore 
Chowdhuri. But, if the alienation is an old one and owing to the lapse of 
time direct evidence of the facts and circumstances recited in the. deed of 
alienation has disappeared, the recitals acquire importance and may be pre- 
sumed to be true and presumptions are permissible to fill in the details which 
had been obliterated by time. The recitals in the alienation deed, consistent 
with the circumstances and probabilities, will assume greater importance, vide 
Chintamanibhatla Venkata Reddi v. Rani of Wadhwan? and Banga Chandra. 
Dhur Biswas v. Jagat Kishore Chowdhuri. In such cases the recitals would 
also be clear evidence of the representation made to the alience about the exist- 
ence of justifying circumstances and in such cases when proof of an actual 
enquiry by the alienee has become impossible, if the circumstances were such 
as to justify a reasonable belief that an enguiry would have confirmed its 
truth, the recital coupled with the circumstances would be sufficient evidence 
to support the deed. In Banga Chandra Dhur Biswas v. J agat Kishore Chow- 
dhuri their Lordships of the Privy Council observed as follows (pp. 252-258) : 

“...it is well established that such recitals cannot by themselves be relied upon for 
the purpose of proving the assertions of fact which they contain. Indeed it is obvious 
that if such proof were permitted the rights of reversioners could always be defeated 
by the insertion of carefully prepared recitals. Under ordinary circumstances and apart 
from statute recitals in deeds can only be evidence as between the parties to the con- 
veyance and those who claim under them. 

But in such a case as the present their Lordships do not think that these recitals 
can be disregarded, nor, on the other hand, can any fixed and inflexible rule be laid 
down as to the'proper weight which they are entitled to receive. If the deeds were 
challenged at the time or near the date of their execution, so that independent evidence 
would be available, the recitals would deserve but slight consideration, and certainly 
should not be accepted as proof of the facis. But, as time goes by and all the original 
parties to the transaction and all those who could have given evidence on the relevant points 
have grown old or passed away, a recital consistent with the probability and circum- 
stances of the case assumes greater importance and cannot lightly be set aside; for it 
should be remembered that the actual proof of the necessity which justified the deed 
is not essential to establish its validity. It is only necessary that a representation should 
have been made to the purchaser that such necessity existed, and that he should. have 
acted honestly and made proper inquiry to satisfy himself of its truth. The recital is 


13 (1909) L.R. 36 I.A. 138, s.c. 11 Bom. L.R. 280. 
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clear evidence of the representation, and if the circumstances are such as to justify a 
reasonable belief that an inquiry would have confirmed its truth, then, when proof of 
actual inquiry has become impossible, the recital, coupled with such circumstances, would 
be sufficient evidence to support the deed.” i 

When there are no recitals in the sale-deed showing legal necessity, the Court 
may be justified in drawing presumptions about the existence of legal neces- 
sity provided such a presumption is supported by the evidence that may have 
been adduced and the circumstances of the case. A Full Bench of the Madras 
High Court observed in Subrahmanyam v. Soorayya'® as follows: 

“In those cases where there are not even recitals of necessity in deeds of sale by 
limited owners, mere lapse of time does not have the effect of rendering an alienation 
by the limited owner binding on the reversion... 

...The burden of proof is not altered nor is evidence of justifying necessity, direct 
or circumstantial, positive or presumptive, dispensed with by mere lapse of time.” 
These observations were followed by the Bombay High Court in Mukabasappa 
Bhimappa v. Hanmantappa.'® It is not correct to say that apart from cir- 
cumstances and available evidence the Court will be justified in presuming 
that the alienation was for legal necessity merely on the ground that it was 
an ancient one (vide Mukabasappa Bhimappa v. Hanmantappa). If the sale- 
deed purports to have been made entirely for legal necessity and such legal . 
necessity is either proved or presumed, but only a part of the amount for 
which the property has been sold is applied to satisfy the legal necessity, 
the whole sale will be upheld because a vendee is not bound by law to see that 
the whole amount paid by him is applied to satisfy the legal necessity. Vide 
Srikrishn Das v. Nathu Ram,2° Niamat Rai v. Din Dayal?! and Richhpal 
Chand v. Richhpal Singh.22 If the alienation is justified in part, but not in 
its entirety, the reversioner will be entitled to a decree for possession of the 
whole property on condition that he paid the alienee the consideration for 
the part of the same that was justified. Srikrishn Das v. Nathu Ram, Niamat 
Rai v. Din Dayal and Richhpal Chand v. Ricdhhpal Singh. If the alienation 
is not at all justified by legal necessity, then it conveys only the limited estate 
of the widow to the alienee. .. 

But in any case there must be clear evidence on the point and vague evidence 
cannot prove the existence of debts. In Medar Dalavoi v. Nainar Tevan,?3 
their Lordships made the following observations (p. 311): 

“...there is no reliable evidence that at his death Shanmuga was a wealthy man 
or left personal property out of which his debts could have been paid; there are some 
vague statements of witnesses that he had been a wealthy man.” 

Vague statements cannot, therefore, take the place of positive and reliable 
evidence.... 

The original account books were produced but they were returned after the 
Court placed on record a copy of the entries. It is true that under O. XIII, 
r. 5, Civil Procedure Code, when a document admitted in evidence is an entry 
in a shop book or other account book, a copy of the entry may be furnished and 
after the copy is-examined, compared and certified and marked, the original 
- may be returned to the person producing it. But where documents or books 
of account are admitted in evidence Courts admitting them in evidence must 
note’ that this provision relates only to account books in current use. If the 
original account book produced is not in current use, the Court, should hot 
return it. It is only if the original account book is in current use that the 
procedure under O. XIII, r. 5, may be followed. In the instant case, the 
account relates to the year 1917 and was produced in 1953.’ The Court should 
not, therefore, have returned the original... 

The trial Court also relied on s. 90 of the Evidence Act for drawing a pre- 
sumption as to the existence of legal necessity. As already observed, if the 
18 Hoes, ALR. Mad. 514, F.B. 21 (1927) 29 Bom. L.R. 886, P.C. 
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alienation is an ancient one, and all the parties who could have given evidence 
about the circumstances of the alienation are dead, and lapse of time had 
obliterated the evidence regarding the circumstances, the recitals in the deed 
of alienation acquire importance and may be presumed to be true and pre- 
sumptions are permissible to fill in the details which had been obliterated by 
time. Vide Chintamanibhatla Venkata Reddi v. Rani of Wadhwan. The Privy 
Council has not relied on s. 90 of the Evidence Act to justify such a presump- 
tion. In some decisions of some High Courts (see Babulal v. Mantklal2+) 
s. 90 of the Evidence Act has also been relied on to show that every document 
more than 30 years old may be treated as ancient. Under s. 90 of the Evi- 
dence Act a presumption may be drawn in the casé of documents which are 
30 years old and which are produced from proper custody that the signature 
and every other part of such document which purports to be in the handwrit- 
ing of any particular person is in the handwriting of that person and that 
the document is duly executed and registered by the persons by whom it pur- 
ports to be executed and attested. In Harihar Prasad Singh v. Must. of 
Munshi Nath Prasad, their Lordships held that under s. 90 of the Evidence 
Act when a document is signed by a person P as agent of another person Q, 
there is no presumption as to the existence of authority on the part of P to 
represent Q. Apart from the presumption of due execution, there is no pre- 
sumption that the document has the legal effect that it purports to have. In 
the case of an alienation by a Hindu widow, even if the execution of the docu- 
ment by her is admitted or proved, on the question whether she alienated only 
her life estate in the property or whether she made an absolute alienation, no 
assistance can be derived from s. 90 of the Evidence Act. The question as 
to the effect of a document after its due execution is admitted or proved is 
outside the scope of s. 90 of the Evidence Act. When a Hindu widow makes 
an alienation, the circumstances justifying the alienation such as legal neces- 
sity are matters extraneous to the execution of the document and s. 90 of the 
Evidence Act cannot be called in aid to presume matters extraneous to the 
actual execution... 

The trial Court relied on Babulal v. Maniklal for drawing a presumption that 
there was a legal necessity, and in particular, on the following observations at 
pp. 129 and 130:— 

“It is clear that in the case of an ancient transaction, it must be presumed that the 
alienation was lawful i.e., justified by legal necessity. The difficulty no doubt lies in 
fixing the length of time (intervening between the transaction and its challenge in a 
suit) that would be necessary to justify the application of that presumption. It is im- 
possible to lay down any hard and fast rule. But it appears to us that on the principle 
underlying section 90 of the Evidence Act relating to documents 30 years old, the pre- 
sumption in favour of the existence of necessity may well be applied to transfers more 
than 30 years old provided that the original parties and witnesses to it are not avail- 
able at the trial for bearing testimony to the circumstances in which the transaction 
was concluded. The presumption will operate with greater force in a case where the 
reversioner fails to bring a declaratory suit during the life time of the alienor. It would 
not be unreasonable to assume that the failure to sue for declaration was due to the 
existence of evidence proving necessity. In any case, application of the rule as to pre- 
sumption would depend on the particular facts of each case and we are decidedly of 
opinion that the facts and circumstances of this case are such as to justify the placing 
of onus on the reversioner of proving absence of legal necessity.” 

This case has been referred to in Mukabasappa Bhimappa v. Hanmantappa 

where Dixit J. observed that the principle was too broadly stated in the Nagpur 

case, that in the case of an ancient transaction relating to the alienation of a 

Hindu joint family property, it must.be presumed that the alienation was 

Jawful, that is, justified by legal necessity. As already pointed out, in the 

ease of ancient transactions when all evidence relating to the circumstances 
24 [1941] Nag. 124. ar 
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justifying legal necessity has disappeared the presumption is that the recitals 
in the sale-deed may be presumed to be true if they are consistent with the 
evidence and other circumstances and that it may be presumed that repre- 
sentations were made to the alienee that the alienation was for purposes justi- 
fled in Hindu law. The presumption is not an absolute presumption of the 
existence of legal necessity but a presumption with reference to the recitals 
in the deed of alienation and the circumstances. 

In the Nagpur case it was also observed that the presumption will operate 
with greater force in a case where the reversioner fails to bring a declaratory 
suit during the lifetime of the alienor. With great respect again, this propo- 
sition appears to be too broadly stated because, as observed by the Privy Coun- 
cil, a reversioner can treat an alienation by a Hindu widow or daughter as a 
nullity without the intervention of the Court. Vide Obala Kondama Naicker 
Ayyon v.‘Kandasami Gounder, and Bijoy Gopal Mukerji v. Krishna Mahisht 
Debi which was a case where an alienation of 1863 was challenged after 
the widow’s death in 1893. It is, therefore, not necessary for a reversioner 
to go to the Court to get a declaration that the alienation is a nullity. He 
can himself treat it as a nullity. The reversioner may expect that the widow 
may not live long and that he need not unnecessarily file two suits, one for 
declaration during the lifetime of the widow and another for possession after 
the death of the widow, or the reversioner may not like to hurt the feelings 
of the widow during her lifetime. In any case, even if he is aware of the 
alienation, he can treat it as a nullity. In the instant case it is the case of the 
plaintiff that he became aware of the alienation only after he filed the present 
suit. The mere failure to file a suit for declaration cannot, therefore, be treat- 
ed as adding to the weight of the presumption which may be drawn in the 
case of ancient alienations. 

In some cases it was observed that the inactivity of the reversioner in not 
challenging the alienation may itself be a good ground for presuming the vali- 
dity of the alienation and the Privy Council case of Magniram Sitaram v. 
Kasturbhai Maubhai?® appears to have beey relied on in support of the pro- 
position. But if we look at that case, it would appear that that decision is 
not an authority for the proposition that a presumption can be drawn from 
mere inactivity. In that case the question was whether the lease granted by 
a shebait in 1824 was a lease from year to year or whether it was a perma- 
nent lease. A shebait has in special circumstances the power of making a 
wider grant than one which enures onlv during his life. In 1909 a suit was 
brought alleging that the lease granted by the shebait was a lease from year 
to year and that the tenancy had been terminated by a notice. Their Lord- 
ships observed as follows (pp. 487+488) : 

“In the case of Chockalingam Pillai v. Mayandi Chettiar” it was pointed out that 
-although the manager for the time being had no power to make a permanent alienation 


of temple property in the absence of proved necessity for the alienation, yet the long ' 


lapse of time between the alienation and the challenge of its validity is a circumstance 
which enables the Court to assume that the original grant was made in exercise of that 
extended power. Their Lordships have no hesitation in applying that doctrine to the 
present case. If in fact the grant was made by a person who possessed the limited 
power of dealing under which a shebait holds lands devoted to the purposes of religious 
worship, yet none the less there is attached to the office, in special and unusual cir- 
-cumstances, the power of making a wider grant than one which enures only for his 
life. At the lapse of 100 years, when every party to the original transaction has passed 
away, and it becomes completely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it is only following the policy which the 
Courts always adopt, of securing as far as possible quiet possession to people who are 
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in apparent lawful holding of an estate, to assume that the grant was lawfully and not 
unlawfully made.” 


This is a case where the alienation was challenged not because of the death 
of the shebait who made the alienation but on the ground that the lease was 
terminated by a notice given by the plaintiff and such a notice had been given 
long after perhaps more than 12 years after the death of the alienor shebait, 
and, therefore, the delay and the long lapse was used against the plaintiff. 
‘Their Lordships also observed that it is not plain that the original alienation 
in 1824 was made by anybody in the position of a shebait at all. That case 
was not, therefore, a plain case of alienation by a person with limited powers 
of alienation. The presumption of lawful origin drawn from long possession 
and enjoyment is a different one from the presumption that is drawn in Hindu 
law in the case of ancient alienations by a Hindu widow or daughter, because 
‘in the case of an alienation by a Hindu widow long possession and* enjoyment 
of alienee may be due to the long life of the widow even if the alienation 
was limited to the lifetime of the Hindu widow and was not absolute. In 
some cases reliance was placed on Annamalai Chetty v. Subramanian Chetty28 
in support of the proposition that a presumption may be drawn from mere in- 
"activity on the part of the reversioner. But, with great respect, this authority 
of the Privy Council does not support such a proposition. That was a case where 
a suit was filed in 1919 by a member of the joint Hindu family, claiming a 
share in a dwelling house. Fourteen years earlier i.e. in 1905 he himself had 
sought to mortgage his share of the house and his right to do so was challenged 
and the mortgage money was returned to him. In 1915 a publie notice was 
also given to him that he had no power whatever to deal with the house and 
that the house was not joint family property. In 1919 he filed a suit elaiming 
that the house was joint family property and that he had a share in it. It 
was in these circumstances that the Privy Council observed as follows (p. 284) : 
“,..Although time cannot run against a claim to partition joint family estate unless 
there has been definite exclusion, yet the fact that in 1905 when his right to mortgage 
was challenged the appellant took no steps, strongly suggests that at that time when 
evidence might have been more readily available he had no great faith in the value 
of his claim.” 
Their Lordships merely used the facts as suggesting some inferences. There 
was no question of any presumption drawn. Moreover, a challenge had been 
thrown to the person and in spite of the challenge he took no steps. When 
a reversioner is inactive or keeps silent he does so not in spite of any chal- 
lenge made to him but due to the fact that under law he can treat the aliena- 
tion as nullity without intervention of the Court and generally the alienee 
does not challenge the reversioner’s rights. The Privy Council ‘case was a 
ease of inactivity in the teeth of a direct challenge and certain inferences 
were drawn from it. In view of the clear right of a reversioner to keep silent 
and to treat the alienation as a nullity without the intervention of the Court, 
mere inactivity on his part cannot give rise to a presumption. 

Moreover, as already observed, when the presumption can be drawn, the 
presumption which is drawn is that the recitals in the deed of alienation may 
be presumed to be true provided the recitals and the presumptions are sup- 
ported by the circumstances of the case. It is, therefore, necessary to look at 
the recitals in the deed of alienation. The deed of alienation recites that the 
houses had been sold for payment of the debts of creditors and for business 
purposes. The deed does not say that the ereditors were the creditors of 
Marotirao, nor does it mention that there were also debts of the business 
left by Marotirao. It cannot, therefore, be inferred from the sale-deed that 
the debts were of Marotirao himself. As regards the other purpose mentioned 
in the deed of alienation, namely, the purpose of business, it is urged that such 
a purpose is justified under Hindu law. Mr. Bobde, learned counsel for the 
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respondents, has drawn our attention to the following observations in Mulla’s. 
Hindu Law, 12th edn., para. 194A: 


“A widow or other limited heir may alienate or charge the estate for payment of 
debts properly incurred by her in connection with the business inherited by her from. 
the deceased owner,” ' 
and reliance is placed on Sham Sunder Lal v. Achhan Kunwar. But in this 
_ case their Lordships of the Privy Council observed at page 192 that there is no 
exception from the restriction on alienation by a Hindu widow when the estate 
consists of or includes a business. They also observed that when a family 
business is being carried on by the manager of an undivided family estate, 
the manager of a family business has a certain power of pledging assets for 
the requirements of the business, but the position of the Hindu widow or 
daughter is not by any means the same as that of the head of the undivided’ 
Hindu family, and even in the latter case the validity of the mortgage by the 
manager of the family business, without the concurrence of the other members. 
of the family or when some of those members are minors, depends on proof 
that the mortgage was necessarily entered into in order to pay the debts of 
the business. The powers of a Hindu widow or daughter are not the same as 
that of the manager of a Hindu family. This case does not lay down the 
proposition enunciated by Mulla. The Privy Council explained the powers. 
of the manager and further stated that the powers of a Hindu widow are not 
the same. The Privy Council did not state what the powers of a Hindu widow 
are in regard to the debts properly incurred by her in connection with the 
business, inherited by her from the deceased owner. The case of Lala Amar- 
nath Sah v. Rani Achhan Kuar also does not state the extent or limits of the 
powers of a Hindu widow in such matters. In any case, in the instant case 
there is no recital in the sale-deed that there were any debts of the business... 


The learned Judge of the trial Court was, therefore, wrong in drawing an 
absolute presumption of legal necessity in the circumstances of the case. We 
also hold that his finding as to the existence of legal necessity is wrong and 
we hold that the sale-deed of 1921 was not justified under Hindu law. 


It is then contended that even if the alienation is not justified, the parties 
belonged to the Bombay school of Hindu law, and that consequently, even if the 
alienation is not justified, the two daughters Vithabai and Jaibai would have 
an absolute estate in the property of their father Marotirao after the death of 
his widow Sarubai in 1921. According to the plaintiff, however, Marotirao be- 
longed to the Benares school of Hindu law. The learned trial Judge held in 
favour of the plaintiff, observing that although in an affidavit sworn by defend- 
ant No. 2 in reply to plaintiff’s interrogatories it was stated that Marotirao’s 
ancestors migrated to Nagpur from Badnera in Amravati district, there was 
no evidence to show this migration, and that as the family lived in Nagpur 
they would be presumed to be governed by the lex loci of the place in which 
they reside. l 

In such matters as the law of succession, a person is governed by his personal 
law unless he migrates to another place and there gives up his personal law in 
favour of the personal law of the place where he is domiciled afresh. If no- 
thing is known about a man except that he lived in a certain place, it will be 
assumed that his personal law is the law which prevails at that place, but 
if evidence is led to show that the man had migrated from another place, 
then his personal law would be the personal law of the lex loci of the place 
from which he-had migrated unless he has given it up. Even if there is no 

' evidence to show that he had migrated from another place, evidence can be 
led to show his manners of living, ceremonies and customs observed by him, 
and an inference can be drawn from such evidence that his personal law is 
not the same as the lez loci of the place where he is residing and that he must 
have hailed from another territory where such ceremonies and customs and 
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mode of life are common. Vide Babu Motising v. Durgabai22 and Balwant Rao 
v. Baji Rao.3° In Pralhad Sheonarayan v. Damodhar Ramkaran®' it was ob- 
served that it is well settled that if nothing is known about a person except that 
he lived at a certain place it will be assumed that his personal law would be 
the law where he lives at such a place, but if more is known, then in accordance 
with that knowledge, his’ personal law must be determined unless it ean be 
shown that he has renouneed his original law in favour of the law of the place 
to which he has migrated. On the facts of the case it was held that in matters 
of adoption the family of the deceased Agarwal of Yeotmal in Berar originally 
belonged to Hissar district in Punjab and that the family was, therefore, gov- 
erned in the matter of adoption by the customary law prevailing in Hissar 
district so far as it was at variance with the law of the domicile. This case 
is, therefore, relied on only for general principles and not for any decision 
in regard to the personal law applicable to Marathi Telis or the lez loci of the 
Nagpur district... 

It is, however, contended that the plaintiff in his evidence has admitted that 
they were Marathi Telis. It is, therefore, urged that Marotirao was governed 
by the Bombay school. In addition; it is also contended by Mr. Dharmadhikari 
for respondents Nos. 1(a) and 1(b) that the lex loci of Nagpur is itself the Bom- 
bay school of Hindu law. In view of the admission of the plaintiff that he is a 
Maratha Teli, reliance is placed on Balwant Rao v. Baji Rao,22 Kesheo Rao 
v. Sadasheo Rao, Laxman v. Gangabai,3+ and Udebhan v. Vikram,35 for 
the contention that all Maharashtra Brahmins wherever they live are ‘governed 
by the Bombay school of Hindu law. In Kesheo Rao v. Sadasheo Rao it was 
held that all Maharashtra Brahmins in Central Provinces are governed by 
the Bombay school even when migration was not proved. This case was followed 
in Laxman v. Gangabat. In Udebhan v. Vikram it was held that all families 
belonging to the Maharashtrian Teli community residing in Sausar, Chhind- 
wara district, Madhya Pradesh, were governed by the Bombay school ef Vya- 
wahara Mayukh. There is no doubt from the authorities that all Maharash- 
trians wherever they live in India are governed by the Bombay school of 
Hindu law, and it is possible to include in the term ‘Maharashtrian’ all ‘Mara- 
thas’ although ‘Maratha’ represents a caste: All Marathas may, therefore, 
be treated as Maharashtrians for the purpose of personal law, but in the instant 
case there is no admission by the plaintiff that he is Maharashtrian Teli or a 
Maratha Teli. He has merely stated that he is a Marathi Teli. Marathi is 
the name of a language and not of a caste or community or race. Marathi 
cannot be treated as synonymous with ‘Maharashtrian’ or ‘Maratha’. In any 
case, even if there is an ambiguity we must remember that reliance is sought 
to be placed on what is termed an admission made by the plaintiff. If an 
admission is capable of two interpretations, an interpretation unfavourable to 
the person making it should not be put on his admission, especially because 
that is the only circumstance relied on on this point. An admission must be 
clear, precise, not vague, or ambiguous. Vide Chandra Kunwar v. Nerpat 
Singh3® and Nagubai Ammal v. B. Shama Rao.37 

It is, however, contended by Mr. Dharmadhikari for respondents Nos. 1(a) 
and 1(b) that even the lex loci of Nagpur is the Bombay school of Hindu 
law and he relies on Kesheo Rao v. Sadasheo Rao where at page 478 it was 
observed that the earliest decision in the Central Provinces in Mst. Laxmibai 
v. Shri Krishna (Second Appeal No. 270 of 1877) was decided on. October 
27, 1877, where the Judicial Commissioner after referring to an article on 
Nagpur in the Central Provinces Gazetteer, gave his decision, on examination 
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of historical records, that the lezi loci of the Nagpur district was the law of 
western India. Reliance is also placed on the following observations at 
page 473 :— 

“...These Provinces (Central Provinces) were not either a geographical or political 
, unit till the advent of the British, and even then were not taken over wholesale, but 

~ were slowly amalgamated by the addition of tracts of territories from time to time from 
. different persons and for different reasons. On the other hand Hindu religion and cul- 
ture, its laws and traditions, with its varying usages and differing interpretations, had 
crystallized as entities long before this time. Therefore we have to visualise the scene 
as it existed before the British era. It does not follow that the ideas then prevailing 
in one section of the area now known as the Central Provinces were equally prevalent 
in another. It is impossible to make a sweeping assertion that this or that is the lex 
loci of the Provinces as a whole without finding out whether the influences at work 
which impressed themselves upon a particular locality to such an extent as to make 
them the predominating factors in determining its law and usages were also at work 
elsewhere and were equally successful.” 

The question as to what was the lex loci of Nagpur depends on the history 
of migration of people to Nagpur, of which there is not much record, but 
there are several cases where it has been held that the lex loci of Nagpur is 
the Benares school of Hindu law. Vide Ramlu v. Vethal,2® Bhaskar v. Laxnu- 
bai? and Udebhan v. Vikram. In the first of these cases it was held that al- 
though Central Provinces (p. 271) : 

“are not an ethnic or linguistic entity, still the Mitakshara as interpreted by the 
Benares school is the law of this Province (excluding Berar). The Hindus of this 
province are accordingly governed by the Benares school and it is in this sense that 
the Benares school can be said to be the lex loci of this province.” 

Reliance was also placed on Rajeshwar v. Kesheo.4° In Bhaskar v. Laxrmibai 
it was held at p. 198 that 

“It has been consistently held at least from the year 1887 that the lex loci of the 

Central Provinces is the Benares School of Hindu Law; Vide Hiralal v. Mt. Tani Bat 
and Jagram Sav (1887 2 CPLR. 18), Deorao Zamindar v. Mt. Sakhu Bai (1897 11 
CPLR. 49), Rukhmabai v. Jaipal (1926 23 Nag. LR. 108), Rambhabai v. Totaram 
(AIR. 1923 Nagpur 188, 190), Rajeshwar v. Kesheo (1944 NLJ. 291), Ganoo v. Beni 
(1916 14 Nag. LR. 82) and Kesheorao v. Sadasheo Rao (LLR. 1938 Nagpur 469).” 
In such cases the principle of stare decisis is important. It is far more im- 
portant in such matters that the law should be certain than that it should be 
correct or sound, because in such matters in the absence of sufficient historical 
records it may not be easy to give a correct decision. But ever since 1887 the 
general current of authority has held that the lex loct of the Central Provin- 
ces is the Benares school of Hindu law and that of Berar is the Bombay school 
of. Hindu law. We are, therefore, not prepared to differ from this strong 
trend of authority. In any case, these decisions can work no hardship on any 
party because it is always open to any party to lead evidence to show that 
he or his ancestors migrated from another place and to show that his personal 
law is different or to show that he follows the customs and mode of living of 
persons belonging to a different school of personal law.... 

As regards the contention that Vithabai had been in adverse possession from 
1921 onwards, it is clear that the adverse possession against a Hindu widow 
cannot be treated as adverse possession against a reversioner. In this case 
adverse possession is claimed by Vithabai as the daughter of Sarubai, the Hindu 
widow in question. If the adverse possession of a stranger against a Hindu 
widow cannot be reckoned as adverse possession against the reversioner, the 
adverse possession of a daughter of a Hindu widow can a fortiori not be reck- 


38 [1947] Nag. 267, 271. 40 [1944] N.L.J. 291. 
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oned as adverse possession against a reversioner. Iu Kalipada Chakraborti 

v. Palam Bala Devit! it was observed (p. 515): 

“...the statute of limitation does not begin to run against the reversioner when 
there is dispossession of a Hindu female holding a limited estate; and in such cases the 
reversioner has a right to institute a suit within 12 years from the death of the female 
heir...except where a decree “has been obtained fairly and properly and without fraud 
and collusion against the Hindu female heir in respect to a property held by her as a 
limited owner,...” . 

We, therefore, hold that in this case there can be no adverse possession as. 
against the plaintiff who is a reversioner. 
[The rest of the judgment is not material to this report.] 


Before Mr. Justice Kotval and Mr. Justice Raju.’ 


SHRIRAM SARDARMAL DIDWANI v. GOURISHANKAR JOHARMAL.* 


Civil Procedure Code (Act V of 1908), O. VI, r. 17—Amendment of written statement. 
when can be allowed—Plaintiff accepting costs “under protest” under order allow- 
ing amendment of written statement whether can subsequently challenge such order 
—Indian Evidence Act (I of 1872), Sec. 50—Opinion of persons on question whether 
certain persons are members of joint Hindu family whether relevant under s. 50— 
Hindu law—Partition—Evidence of partition—Income of joint family shared in 
particular manner by members of family whether evidences partition in family. 


Where a plaintiff accepts costs “under protest” under a Judge’s order allowing 
amendment of the written statement and he does not reserve the right to challenge 
the order at the time of accepting the costs, he cannot afterwards challenge the 
order allowing the amendment of the written statement. 

King v. Simmonds; Ranendramohan Tagore v. Keshabchandra Chanda? and Ven- 
katrayudu v. Chinna’, referred to. 

If in his written statement the defendant pleads that he does not contest a fact 
pleaded by the plaintiff which is not an allegation against the defendant and of 
which the defendant has no personal knowledge, he cannot be prevented from. 
amending such a pleading. If, however, the defendant makes an admission of any 
of the facts alleged against him, then it may not be proper to allow him to amend 
the written statement to deny that admission of the facts alleged against him. 

In the case of an amendment of the plaint, an amendment to the plaint should 
not be granted if it would convert the suit or the claim into one of a different and 
inconsistent character. In the case of an amendment to the written statement, an. 
amendment should not be granted if it would convert the defence into another of 
a different and inconsistent character. An amendment to the written statement can. 
never affect the nature of the suit; it can only alter the nature of the defence. 

Laird v. Briggs! and Clark v. Wray, referred to. 

When there is a question as to whether certain persons are members of a joint 
Hindu family or not, it is not always necessary to adduce evidence merely of mem- 
bers of the joint Hindu family. The opinion of persons may also be relevant under 
s. 50 of the Indian Evidence Act, 1872. 

Merely because the income of a joint Hindu family is being shared in a particular 
manner by the members of the joint family, it does not show that there was a par- 
tition in the family. 

Charandas Haridas v. Commissioner of Income-tax, Bombay, referred to. 
ONE Shriram (plaintiff) filed a suit against one Gourishankar (defendant) 
for the recovery of the principal amount of Rs. 9,868-2-3, together with inte- 
41 [1953] 8.C.R. 503, 515. 2 (1934) I.L.R. 61 Cal. 433. 
*Decided, December 14/15, 1959. „First Faan A.LR. Mad. 268. 
Appeal No. 43 of 1955, from the decision of 1881) 19 Ch. D. 22. 
Kh 
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rest amounting to Rs. 2,051-1-0. In the plaint it was alleged that the plain- 
tiff and his brothers Satyanarayan and Ratanlal, who were sons of one Suraj- 
mal, formed a joint Hindu family, that the plaintiff who was the manager -of 
this joint Hindu family, had filed the suit as manager and that the plaintiff 
had been adopted by the brother of Surajmal. In the plaint it was also al- 
leged that this joint Hindu family was carrying on business in the name of 
the firm ‘‘Gangaram Premsukh’’ at Khamgaon and that the defendant’s family 
was carrying on business in the name of ‘‘Mitanandji Joharmal’’ shop at Fatte- 
khedi. The defendant was adopted into the family of Mitanandji in 1938. 
- There were dealings between the plaintiff’s shop and the defendant’s shop for 
several years before 1938. The plaint claimed that the liability of the defendant 
was of Rs. 9,368-2-3. The suit was, therefore, filed against the defendant to 
recover this amount. i 

The defendant in his original written statement did not contest the allega- 
tion of the plaintiff that the plaintiff and his two cousin brothers Satyanara- 
yan and Ratanlal formed a joint family, but the plaintiff’s claim was disputed 
on merits. All the allegations in the plaint regarding the liability of the 
defendant were denied. 

Before the evidence of witnesses was taken, the defendant gave an application 
for amendment of para. 1 of his written statement wherein he had stated that 
he did not wish to contest the allegations made in the plaint that the plain- 
tiff and his two cousin brothers Satyanarayan and Ratanlal had formed a joint 
Hindu family which carried on business in the name of ‘‘Gangaram Prem- 
sukhdas.’’ In spite of the objections of the plaintiff, on January 20, 1954, 
the application for amending the written statement was allowed by the Court 
which also ordered that Rs. 25 be paid as costs and Rs. 39 be paid as costs 
on account of the presence of the witnesses. 

The trial Judge believed the case of the plaintiff as regards the liability of 
the defendant for the amount of Rs. 9,368-2-3. The trial Court, however, dis- 
missed the suit on the ground that the suit had been filed by a partnership firm 
and not by a joint Hindu family firm and that the plaintiff’s firm being a part- 
nership firm was not registered as required by the law of partnership. The 
plaintiff appealed. 


C. P. Kalele, for the appellant. 
N. A. Athalye, for the respondent. 


Rasu J. [His Lordship after stating the facts as above, proceeded.] The 
appellant has now come in appeal and contends that the lower Court erred in 
not decreeing the plaintiff’s suit. The grounds urged by him are that original- 
ly in the written statement the defendant .did not contest the case of the 
plaintiff, that he and Satyanarayan and Ratanlal constituted a joint Hindu 
family which was doing business in the firm name of ‘‘Gangaram Premsukh- 
das,” and that in these circumstances the trial Court erred in allowing the 
amendment of the written statement. On the merits it is also contended that 
the findings of the trial Court that the plaintiff firm ‘‘Gangaram Premsukh- 
das’’ is not a joint Hindu family firm but a partnership firm is erroneous. These 
are the only points urged by the learned counsel for the appellant. 

On behalf of the respondent it is contended that it is not open to the plaintiff- 
appellant to contend that the trial Court erred in allowing the amendment of 
the written statement on January 20, 1954, because the plaintiff had accepted. 
the costs of Rs. 25, subject to the payment of which the amendment of the 
written statement was allowed by the Court. The respondent supports the 
judgment of the trial Court as regards the question whether the plaintiff firm 
was a joint family firm or a partnership firm... 

The first contention is that it is not open to the appellant to contend that 
the amendment of the written statement allowed by the trial Court on January 
20, 1954, was improperly allowed. The argument advanced is that when passing 

L. R.—23 ; 
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the order allowing the amendment of the plaint the trial Court ordered that 
the amendment be allowed subject to costs of Rs. 25 and also costs of Rs. 39 
‘on account of the witnesses present on that date. It is urged that the amount 
of costs of Rs. 25 having been accepted by the appellant, it is not open to him 
to challenge the propriety of the order allowing amendment of the written 
statement. In reply it is contended that the costs were accepted under pro- 
test. Where a party accepts costs under a Judge’s order which, but for the 
order, would not at that time have been paid, he cannot.afterwards object that 
the order was made without jurisdiction. The party having taken something 
under the order cannot later impeach it, vide King v. Simmonds,' Ranendra- 
mohan Tagore v. Keshabchandra Chanda.? But if the costs were accepted 
under protest and the right to challenge the order was reserved at the time of 
accepting the costs, it would be open to challenge the order notwithstanding 
that the costs ordered at the time was accepted, vide Venkatarayudu v. Chinna. 
As observed in that case, the significance of the expression ‘‘under protest” must 
clearly be borne in mind. As pointed out by Langdale M.R., these words have 
no distinct meaning by themselves and amount to nothing unless explained by 
proceedings and circumstances. If, for example, costs are paid into Court 
and the opposing party draws them out stating that he does so under protest, 
these words would then be meaningless. But if at the time of accepting the 
costs the party accepting the costs reserves the right of filing an appeal and 
to challenge the order allowing the amendment, then it would be open to him 
to challenge the order allowing the amendment notwithstanding that he had 
accepted the costs ordered by the Court at the time of allowing the amendment, 
In the instant case there is no evidence as to whether the appellant had 
stated that he had reserved his right to challenge that order. On the order 
sheet there is a note in the margin signed by the advocate that he had received 
costs of Rs. 64 under protest. But the right to challenge that order was not 
reserved at that time. Therefore, it would not be open to the appellant plain- 
tiff, having accepted costs, to challenge the order allowing the amendment of 
the written statement. 
> Further, it cannot be said that the trial Judge exercised his discretion 
wrongly in allowing the amendment of the written statement. Order VI, r. 2, 
Civil Procedure Code, provides that every pleading shall contain and contain 
only, a statement in a concise form of the material facts on which the party 
pleading relies for his claim or defence, as the case may be. The plaintiff 
must, therefore, state the material facts on which he relies for his claim and 
in the written statement the defendant must state the material facts on which 
he relies for his defence. Order VI, r. 13 provides that neither party need in 
any pleading allege any matter of fact which the law presumes in his favour 
or as to which the burden of proof lies upon the other side unless the same 
has first been specifically denied (e.g. consideration for a bill of exchange 
where the plaintiff sues only on the bill and not for the consideration as a 
substantive ground of claim). Order VIII, r. 1 provides that the defendant 
may present a written statement of his defence. These provisions, therefore, 
make a distinction between the claim of the plaintiff and the defence of the 
defendant. New facts relied ‘on by the defendant must also be pleaded as 
provided in O. VIII, r. 2. In his written statement, therefore, the defendant 
must state his defence and plead new facts on which he relies. The defendant 
must deal specifically with the allegations contained in the plaint and deny 
them specifically if he does not admit the truth of such allegations of fact. 
This he has to do because under O. VIII, r. 5 every allegation of fact in the 
plaint, if not denied specifically or by necessary implication or stated to be 
not admitted in the pleading of the defendant shall be taken to be admitted. 
The pleadings both by the plaintiff and by the defendant are, therefore. of 
two kinds. In the plaint the plaintiff must show how the plaintiff is entitled 
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to file the suit, for instance, if the defendant’s liability is to a person P who 
is dead, and Q claims the right to sue as heir of P, it is necessary for Q to 
state in the plaint that he is the heir of P. These are statements of facts but 
‘not against the defendant. In addition, he must further state ‘the facts against 
the defendant and explain how the defendant is liable for the claim made in 
the plaint. The statements of fact which a plaintiff has to make in the plaint, 
therefore, include certain facts against the defendant and certain facts which 
are not against the defendant. If in his written statement defendant pleads 
that he does not contest a fact pleaded by the plaintiff which is not an allega- 
‘tion against defendant and of which defendant has no personal knowledge, he 
should not be prevented from amending such a pleading. If in his written 
statement defendant says that he does not wish to contest whether plaintiff Q 
is the heir of P, his subsequent application to amend his written statement so 
as to deny that Q is the heir of P should be allowed. In Laird v. Briggs* 
plaintiff claimed to be in possession of a part of the foreshore of the sea at 
‘Margate and sought to restrain defendant from removing shingle from the 
foreshore. Defendant claimed an easement and by his statement of defence 
he denied that plaintiff was or ever had been in possession of the foreshore 
“‘save subject to the rights of the defendant.” At the trial defendant asked 
for leave to amend the statement of defence by striking out the qualifying 
‘words, making the denial of plaintiff’s possession an absolute one. Fry J. 
rejected the amendment holding that defendant could not be allowed to com- 
pletely change his case. But his decision was reversed in appeal by Jessel M.R. 
in Laird v. Briggs® who observed that the amendment should be allowed and 
the plaintiff should be put to show that he has a title. 


In the instant case the plaint narrates how the defendant is liable to pay 
Rs. 9,368-2-3 to the firm of ‘‘Gangaram Premsukhdas.’’ These are allegations 
against the defendant. In addition, the plaint states that ‘‘Gangaram Prem- 
sukhdas’’ is a joint family firm and that the plaintiff Shriram is suing as 
manager of the joint family. These are facts which must be proved by the 
plaintiff. But these are not facts alleged against the defendant. Those facts 
do not have any bearing on the defence of the defendant. The defence of the 
defendant is that he did not have any dealings with the firm of ‘‘Gangaram 
Premsukhdas.’’ Whether the firm is a joint family firm or not it does not 
change the defence of the defendant as regards his liability. In the plaint, 
having claimed that the suit is by a firm,-the burden rested on the plaintiff 
to prove that the firm is either a joint family firm or a partnership firm which 
has been registered. It is only by the proof of either of these two facts that 
the plaintiff’s suit would be maintainable, whatever be his case as regards the 
liability of the defendant. 


If we turn to O. VI, r. 17, Civil Procedure Code, it provides that the Court 
may at any stage of the proceedings allow either party to alter or amend his 
pleadings in such manner and on such terms as may be just, and all such 
amendments shall be made as may be necessary for the purpose of determining 
the real question in controversy between the parties. In the case of an amend- 
ment of the plaint, an amendment to the plaint should not be granted if it 
would convert the suit or the claim into one of a different and inconsistent 
character. In the case of an amendment of the written statement, an amend- 
ment should not be granted if it would convert the defence into another of a 
different and inconsistent character. An amendment to the written statement 
can never affect the nature of the suit; it can only alter the nature of the 
defence. In the instant case, the defence of the defendant is that he had no 
dealings with the plaintiff and that he is not responsible for the dealings 
between the plaintiff and Shrikisan or Jainarayan. The amendment of the 
written statement allowed by the trial Court, whereby he denied that plaintiff 
was joint with his cousins, makes no change to this defence. By the amend- 
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ment allowed the defendant has not been allowed to present a totally distinct, 
new and inconsistent defence, (vide Clark v. Wray®). In fact, in the original 
written statement what was stated was merely that with reference to paras. 1(A) 
and 1(B) of the plaint the defendant does not contest the allegations made 
therein for the purpose of this suit. In order to shorten the trial the defendant 
stated that he does not wish to contest the allegations made in paras. 1(A) 
and 1(B) of the plaint which do not affect the question of the liability of the 
defendant. These paragraphs merely refer to the fact that plaintiff, Satya- 
narayan and Ratanlal formed a joint Hindu family and that they were car- 
rying on business in the name of ‘‘Gangaram Premsukhdas.’’ As already 
observed, these facts are not facts alleged against the defendant and do not 
affect the defence of the defendant. If, however, the defendant makes an 
admission of any of the facts alleged against him, then it may not be proper 
to allow him to amend the written statement to deny that admission of the 
facts alleged against him. Paragraph 1 of the original written statement is 
not an admission of a fact alleged against the defendant. In fact it is not an 
admission. The question of the joint family was a matter within the special 
knowledge of the plaintiff and a, fact not within the knowledge of the defendant. 
Defendant should not be penalised for not contesting a fact which was not within 
his knowledge and the falsity of which according to him came to his know- 
ledge later when he learnt from one Ramdhanseth that plaintiff and his brothers 
were separate. The allowing of the amendment in the instant case does not also 
spring any surprise on the plaintiff because according to his own case he had 
to prove that the plaintiff firm was ‘a joint family firm and not a partnership 
firm. He is, therefore, not prejudiced by the order allowing the amendment 
of the written statement. For these reasons the trial Court did not exercise 
its discretion improperly in allowing the amendment of the written statement. 


The next question relates to whether the plaintiff has succeeded in proving 
that he, Satyanarayan and Ratanlal formed a joint Hindu family which ċar- 
ried on business in the name of the joint family firm of ‘‘Gangaram Prem- 
sukhdas’’... The learned trial Judge brushed aside the evidence of Jaydeo 
(P.W. 7), Sitatam (P.W. 11) and Mohanlal (P.W. 12) on the ground that 
they merély stated their opinions and that they had no oceasion to ascertain 
whether the plaintiff’s family was joint or separate... . 

When there is a question as to whether certain persons are members of a 
joint family or not, it is not always necessary to adduce evidence merely of 
members of the joint Hindu family. The opinion of persons may also be re- 
levant under s. 50 of the Evidence Act which provides that when the Court 
has to form an opinion as to the relationship of one person to another, the 
opinion, expressed by conduct, as to the existence of such relationship of any 
person who, as a member of the family or otherwise, has special means of 
knowledge on the subject, is a relevant fact. The relationship between two 
brothers who are joint is much closer than the relationship of two brothers 
who are separated. The question of membership of a joint family which is 
peculiar to Hindu law has, therefore, much to do with the. relationship between 
persons. In English families there can be no joint families such as we have 
among Hindus. But membership of a joint Hindu family is a type of relation- 
ship to which s. 50 of the Evidence Act can reasonably and properly apply. 
The opinion of witnesses, however, must be expressed by conduct as to the 
existence of such relationship of persons who as a member of the family or 
otherwise has special means of knowledge on the subject... . 

Much significance is also attached to the fact that admittedly in the books 
of ‘‘Gangaram Premsukhdas’’ there are separate khatas in the names of Shri- 
ram and Satyanarayan for sharing the profits. But as observed in Charandas 
Haridas v. Commissioner of Income-taz, Bombay,’ if the nature of ownership 
is not changed, the mere fact that the coparceners decide to enjoy the produce 
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from a particular asset in a particular manner will not amount to a partition. 
The members of a joint family may agree without interfering with the nature 
of the ownership to provide for a particular mode of enjoyment of the income 
arising from that share and if the coparceners were to say that when the in- 
come comes in from a particular asset they will enjoy that income in a parti- 
cular manner or share it in a particular manner, there is no partial partition, 
because the asset continues to remain as it was before, of the ownership of the 
joint Hindu family. Merely because the income of the joint family is being 
shared by the members of the joint Hindu family, it does not show that there 
was a partition in the family. 

[The rest of the judgment is not material to this report.] 
i f ‘ Appeal allowed. 


Before Mr. Justice Miabhoy. 


BAI BAI GYANOBA v. MAHADU MARUTI* 


Civil Procedure Code (Act V of 1908), Secs. 105(2), 2(14) & (9), 97; O. XLI, r. 23; O. XLIII, 
r. 1—Party aggrieved by appellate order of remand made by appellate Court not ap- 
pealing—Whether conclusiveness attaches only to order of remand and not to find- 
ing on which order based—Preliminary point of fact decided by trial Court when 
can be preliminary point within O. XLI, r. 23—Distinction between preliminary point 
and preliminary issue. 


. Where an order of remand is made by the appellate Court and the party aggrieved 
has not appealed though an appeal lies therefrom, not only the order of remand 
but the finding which the appellate Court gave in support ofthat order of remand 
are final and conclusive under s. 105(2) of the Civil Procedure Code, 1908. 

` Khadem Hossein v. Emdad Hossein, Audinarayudu v. Mangamma*® and Karam 
“Singh v. Vir Singh,’ referred to. 

Even if the point decided by the trial Court happens to be a point of fact, but if 
the test is satisfied that the point was such that a decree could have been granted 
by the trial Court on the basis of its decision on that point, then, it would be a preli- 
minary point within the meaning of O. XLI, r. 23, of the Civil Procedure Code, 1908. 

The expression ‘preliminary point’ does not mean the same thing as a ‘preliminary 

` issue’. A ‘preliminary point’ means a point, the determination of which enables the 
trial Court to pass a decree and relieves it from the necessity of determining the other 
points involved in the suit. 


- THe facts appear. in the judgment. 


: FY, S. Deshpande, for the appellant. 
8. J. Deshpande, for the respondent. 


MiasHoy J. This is a second appeal by defendant No..1. The property in 
dispute in the suit from which this appeal arises originally belonged to one 
Ganoji, who died in 1345 F., leaving behind him two widows, named Santabai 
and Baibai. Plaintiff ‘alleged that he was adopted by Santabai in 1348 F. in 
pursuance of the permission given to her. by her husband, and that a registered 
deed of adoption dated 10-8-1348 F., was executed by her. He alleged that he 
was brought up by Santabai;.that Santabai died about 8 years before he insti- 
tuted the suit, but that, subsequently, he was driven away by her co-widow and 
his step-mother Baibai. Plaintiff claimed a declaration that he was the adopt 
ed.son of .Ganoji and claimed possession on that basis. Defendant No. 1 was 
Baibai. There were two other defendants. They were joined.on the ground 

* Decided, November 4, 1959. Second Appeal ‘of 1952. 

No. 2222 of 1957, against the decision of Rai. .1 (1901) I.L.R. 29 Cal. 758. 
Suraj Chand, District Judge at Bidar, in Appeal. 2 [1943] A.LR. Mad. 708. 


No. 179/4 of 1953-54, from the decision of the 3 [1921] A.I.R. Lah. 154. 
Munsiff at Ahmedpur, in Civil Suit No. 77/1 com Ga Se Sas 
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that they were cultivators and in actual possession of the suit lands. Ulti- 
mately, it was decided that these two defendants were unnecessary parties. 
The main contest was between plaintiff and defendant No. 1, Baibai. Her 
defence was that plaintiff was not adopted by Santabai, and that the story 
about adoption was false. She denied that Santabai had executed any adop- 
tion deed. She also contended that Santabai was not competent to adopt on 
account of a custom prevailing amongst the community to which the parties 
belong. She also pleaded limitation. She also denied that her husband had 
permitted Santabai to make an adoption. , 

On these pleadings, substantially, four issues were raised in the trial Court. 
The first was whether plaintiff proved that he was adopted by Santabai in 
pursuance of the authority of her husband and by performance of the neces- 
sary religious ceremonies. The third issue was whether Santabai was compe- 
tent to adopt. It is common ground that this issue was raised to try the con- 
tention of Baibai that there was a custom by which Santabai was precluded 
. from adopting. The other two issues were whether the registered deed of 
adoption was proved and whether the suit was in time. The trial Court did 
not record its findings on issues Nos. 2 and 4. It recorded its findings only on 
issues Nos. 1 and 3. It held that the allegeti custom not to adopt was not proved. 
However, on the first issue relating to adoption, the trial Court held that plain- 
tiff had failed to establish that the ceremony of actual giving and taking had 
taken place. Consequently, it recorded a finding that issue No. 1 had not been 
proved. It came to the conclusion that, therefore, it was not necessary for it 
to record its findings on issues Nos. 2 and 4, and, on the basis of its finding on 
issue No. 1 it dismissed the claim of plaintiff. Plaintiff preferred Appeal 
No. 173/4 of 1951 to the District Court. That Court reversed the finding of 
the trial Court on issue No. 1. It held that issue in favour of plaintiff. It held 
that adoption had been proved and, on this basis, it passed an order on July 29, 
1952 A.D., remanding the suit to the trial Court with a direction that that 
Court shall proceed to try issues Nos. 2 and 4 and dispose of the suit on merits 
and in accordance with law. Defendant No. 1 Baibai did not prefer any 
appeal from this order of remand. After the remand, the trial Court pro- 
ceeded to decide the suit. It appears that Baibai again contested the adoption 
of plaintiff. The trial Court, however, held that it was not competent to decide 
that issue and the matter was concluded by the judgment of the District 
Court. The finding relating to custom, which had been recorded by the trial Court 
earlier, was also sought to be challenged in that Court. The contention was 
negatived on the ground that the matter had already been decided by that 
Court earlier, and, therefore, the trial Court was no longer competent to deal 
with that issue too. On the remaining two issues, the trial Court held that the 
suit of plaintiff was not barred by limitation and that the registered deed of 
adoption had been proved. This decision was given by the trial Court on Janu- 
ary 13, 1952 A.D., and, consistent with these findings, the trial Court decreed 
the claim of plaintiff. From this decision, Baibai preferred a first appeal to 
the District Court. All the four issues which had been raised in the trial 
Court were again sought to be agitated by Baibai in the District Court. The 
District Court took the view that the issue about custom was not open for 
challenge as it had not been challenged in the first Appeal No. 173/4 of 1951. 
As regards the question of adoption, the District Court held that the matter 
was no longer open, and, the finding, recorded by that Court in Appeal 
No. 173/4 of 1951, was conclusive as it was not appealed against by Baibai. 
That Court concurred with the findings of the trial Court on the question of 
limitation and proof of adoption deed. Consistent with these findings, the 
District Court dismissed the appeal of Baibai and confirmed the decree of the 
trial Court. It is from this decree that the present second appeal is filed. 

Mr. V. S. Deshpande, who appears on behalf of Baibai, raises two points 
in this appeal. His first point is that the finding of the District Court that 
that Court was not entitled to decide issue No. 1 relating to the proof of 
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adoption was not correct. His second point is that the finding, which had 
been earlier recorded by the District Court, that adoption had taken place, 
was not, in fact, correct. 


Mr. S. J. Deshpande, who appears on behalf of plaintiff, however,. raises 
a preliminary point. He submits that the finding of the District Court record- 
ed in Appeal No. 178/4 of 1951, that plaintiff had proved his adoption, was 
final and conclusive, and that that finding cannot be challenged by Baibai on 
account of the fact that Baibai had failed to prefer an appeal from that deci- 
sion of the first appellate Court, which she was competent to prefer under 
O. XLIII, r. 1, el. (u) of the Code of Civil Procedure. This submission is 
based upon s. 105, sub-s. (2) of the Civil Procedure Code. In order to de- 
cide this point, it is necessary to read s. 105 as a whole. That section is as 
follows :+— 

“105. (1) Save as otherwise expressly provided, no appeal shall lie from any 
order made by a Court in the exercise of its original or appellate jurisdiction; but, 
where a decree is appealed from, any error, defect or irregularity in any order, affect- 
ing the decision of the case, may be set forth as a ground of objection in the memoran- 
dum of appeal. 

“ (2) Notwithstanding anything contained in sub-section (1), where any party ag- 
grieved by an order of remand made after the commencement of this Code from which 
an appeal lies does not appeal therefrom, he shall thereafter be precluded from disputing 
its correctness.” 
The first part of sub-s. (Z) provides that an appeal shall not lie from any 
order made by a Court in the exercise of its original or appellate jurisdiction, 
anless an appeal is provided for. Therefore, the normal rule is that an ap- 
peal does not lie from an order passed either by an original or an appellate 
Court. Order XLIII, Civil Procedure Code, provides for appeals from several 
kinds of orders. The latter part of sub-s. (J) of s. 105 says that where a 
decree is appealed from, the order passed by the original or the appel- 
late Court, which affects the decision of the case, can be challenged in the 
appeal. Therefore, the effect of sub-s. (7) is that where an interlocutory order 
is passed in the course of a litigation, whether an appeal is provided for for 
the same or not, that interlocutory order can he challenged at the time of the 
hearing of appeal from the decree which ultimately comes to be passed in that 
litigation, even though appeal may not have been filed from that interlocutory 
order, provided the error, defect or the irregularity in the interlocutory order 
affects the decision of the case. It is now well-settled that it is not open 
to a party to challenge an interlocutory order by itself if an appeal is not 
provided for the same, or if an appeal is provided for and one is not prefer- 
red from that order. But, if the order, which is appealed from affects the 
decision of the case on the merits, then, the interlocutory order is open to 
challenge. Therefore, the true effect of sub-s. (/) is that an interlocutory order 
is open to challenge if it affects the decision of the case on the merits. The 
expression ‘‘affecting the decision of the case’’ used in sub-s. (/) has been con- 
strued to mean a decision on the merits of the case, and this position in law is 
a challenged by Mr. V. S. Deshpande. Sub-section (2) of s. 105 provides 

at: . 

“Notwithstanding anything contained in sub-section (1), where any party aggrieved 
by an order of remand..., from which an appeal lies, does not appeal therefrom, he 
shall thereafter be precluded from disputing its correctness.” f 
Therefore, there is no doubt that, if an order of remand is made in an 
appeal, and if that order is appealable, and, further if an appeal does 
not come to be preferred, the order of remand becomes final and con- 
clusive and is not impeachable in any further proceedings. Mr. V. S. Desh. 
pande does not dispute the correctness of this proposition also. But he contends 
that the conclusiveness attaches only to the order of remand and not to ‘tha 
finding on which the order of remand is ultimately based. Therefore, his sub- 
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mission is that, in the present case, though it is not open to Baibai to challenge 
the order of remand which was passed in Appeal No. 173/4 of 1951, 
it is still open to Baibai to challenge the finding, of the first appellate 
Court in that appeal that plaintiff had proved that he was adopted by 
Santabai. Mr. V. S. Deshpande supports his submission by contending that 
there is a clear distinction between an order and a judgment. He relies upon 
the definitions of these two words given in s. 2 of the Code of Civil Procedure. 
An ‘Order’ has been defined in s. 2, sub-s. (14), to mean the formal expression 
of any decision of a civil Court which is not a decree; and, a ‘Judgment’ 
has been defined, in sub-s. (9), to mean the statement given by a Judge of 
the grounds of a decree or order. Mr. V. S. Deshpande contends that, when 
an appellate Court delivers a judgment, which results in an ordér of remand, 
conclusiveness attaches only to. the latter order and not to the finding 
or statement of reasons given for making that order. He contends that sub- 
s. (2) of s. 105 has the effect of depriving a litigant of his right to get his 
matter decided by a higher Court, and takes away the jurisdiction which other- 
wise vests in the higher Court, and should be strictly construed. He says 
that, if really the intention of the Legislature was to preclude a higher Court 
from determining a question, which was decided by the first appellate- Court, 
when it passed the order of remand, the Legislature would have ex- 
pressly stated so and provided that conclusiveness attached not merely to the 
order of remand, but, also to the judgment i.e. the statement of the gronnds 
on which the order of remand was based. However, there are two objections 
to this line of, reasoning. The first is that sub-s. (2) of s. 105 has got to be 
read in the context of sub-s. (J). Sub-section (2) appears to have been in- 
tended as an exception to that which is provided for in sub-s. (7). As I have 
already indicated, the true effect and meaning of sub-s. (Z) is to enable a liti- 
gant to agitate all interlocutory orders in so far as they affect the decision 
on the merits of the case, even though an appeal may not:have been: preferred 
from those interlocutory orders. If sub-s. (J) had stood by itself without 
sub-s. (2), it is clear that an order of remand could have been challeng- 
ed or impeached by a litigant in a higher Court at a later stage, even if he 
may not have preferred an appeal therefrom. In fact, this was what was held 
by the Calcutta High Court in Khadem Hossein v. Emdad Hossein.’ It 
was to nullify the effect of this-decision that sub-s. (2) of s. 105 was intro- 
duced by the Legislature in the Civil Procedure Code of 1908. - Therefore, it 
is quite clear that the intention of the Legislature was to make an exception 
in the case of an appealable order of remand. Whereas other appealable 
orders can be challenged in appeals if they- affect the decision on the 
merits, appealable orders of remand cannot be so challenged. Therefore, 
so far as the order of remand: is concerned, the same becomes final and 
conclusive and cannot be challenged even though it affects’ the decision 
on the merits. Therefore, in my view, whereas sub-s. (/) of s. 105 of the Code 
of Civil Procedure was enacted to ensure that all orders, including appeal- 
able orders could be impeached on the merits in appeals from decrees, sub- 
s. (2) was added so that appealable orders of remand may not have such an 
effect. Secondly, if the operation of stib-s. (2) was confined only to the order 
of remand and not to the judgment or the finding on which the order of 
remand was based, one would not be giving effect to the legislative in- 
tention, as it can be gathered from a combined reading of sub-ss. (1) and (2) 
of s. 105. If the argument of Mr. V. S. Deshpande were-to be upheld that 
the conclusiveness attaches only to the order of remand and not to the finding 
on which it is based, the legislative provision contained in sub-s. (2) 
would become nugatory and nullified, and the higher Courts would be com- 
petent to interfere in appeals from all orders of remand; for, it is difficult to 
contemplate of a case in which a finding can be successfully challenged and the 
order of remand can be maintained. If the finding can -be successfully im- 
1 (1901) LL.R. 29 Cal. 758. 
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peached, it must necessarily follow that the order of remand must be held to 
be bad and unsustainable. 


- Sub-section (2) of s. 105 and s. 97 were introduced for the first time in the 
Code of 1908. By s. 97, the Legislature provided that, in case a party did 
not prefer an appeal from a preliminary decree, he shall be precluded 
from disputing its correctness in an appeal which may be preferred from the 
final decree. The language which has been used by the Legislature in s. 97 
is identical with the language which has been used in sub-s. (2) of s. 105 of 
the Civil Procedure Code. There are decisions of several High Courts which 
have interpreted the expression ‘‘precluded from disputing its correctness’’, 
and it is now well settled that, when an appeal is not preferred from the pre- 
liminary decree, then, all the findings which have been recorded by the trial 
Court which led to the passing of the preliminary decree become conclusive 
and cannot be challenged in an appeal from the final decree. It is only if 
this construction is given to s. 97 that finality will be attached to the prelimi- 
nary decree which is not appealed from. If another construction is given 
which leaves it open to any party to challenge the findings upon which the 
preliminary decree was passed, s. 97 of the Civil Procedure Code would be 
rendered nugatory. 


The question about the interpretation of sub-s. (2) of s. 105 arose directly 
‘in Audinarayudw v. Mangamma.2 In that ease, the first Appellate Court had 
decided that s. 47 of the Civil Procedure Code applied to the facts of the case, 
and grounded its order of remand on that decision. No appeal was preferred 
from this order of remand, and, in a second appeal, which was preferred after 
the decision was given by the excuting Court after the order of remand, the 
question about the finality of the finding recorded by the first appellate Court 
that s. 47 applied to the facts of the case was raised. In dealing with this 
éontention, King J. held that 

' “where a case was remanded on the Seiad that section 47 ‘applied to the facts of 

the’ case and no appeal was filed from that order of remand, the parties were precluded 
from disputing the correctness of the finding that section 47 applied to the facts of the 
case.” 
Jn the- case reported in Karam Singh v. Vir Singh,3 the same view was taken, 
although the question did not directly arise for decision in that case. The 
question which was raised in that case was whether an appeal lay from that 
part of the order. of the first appellate Court which upheld a part of the 
decision arrived at by the trial Court. In that case, the trial Court had dis- 
missed the claim of the plaintiff on. the ground that the suit was not main- 
tainable as the plaintiff had not prayed for a decree for possession. The 
appellate Court. upheld this view in so far as the plaintiff had prayed for a 
decree for an injunction, and reversed it in so far as the plaintiff claimed for 
a specific amount of compensation. Plaintiff went in appeal against the deci- 
sion of the first appellate Court that the suit of the plaintiff was not main- 
tainable in so far as he claimed for a decree for an injunction. The appeal 
was resisted on the preliminary ground that an appeal did not lie from the 
order of the first appellate Court which was appealed from. In repelling 
os AEDn Wilberforce J. observed as follows: 

- .. With respect, moreover, to the portion in which the plaintiff has been unsuccess- 

ful it must be noticed that he is precluded from questioning the decision in any way 
other than by an appeal against the order of remand. This is clear from the provisions 
of Section 105(2).” 
, Therefore, the learned Judge, held, in that case, that it was necessary for 
the plaintiff to prefer an appeal from that part of the decision of the learned 
Appellate Judge, which had upheld the decision of the trial Court, because, if he 
did not do so, the decision would become conclusive and final. 


“2 [1943] ALR. Mad. 706. 3 [1921] A.LR. Lah. 154. 
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For the aforesaid reasons, I have come to the conclusion that, on a correct, 
construction of sub-s. (2) of s. 105, not only the order of remand, which was. 
passed on January 29, 1952, is final and conclusive, but, even the finding, 
which the first appellate Court gave in support of that order of remand, is 
also final and conclusive. 

Mr. V. S. Deshpande, however, submitted that the order of remand, which 
was passed in appeal No. 173/4 of 1951, was not an appealable order. He 
submitted that it was not an order which was passed under O. XLI, r. 23, 
Civil Procedure Code. His contention was that this was an order either under 
O. XLI, r. 25, or under s. 151, Civil Procedure Code. I do not think I can 
uphold this contention. Mr. V. S. Deshpande’s contention was that, in order 
that an order may be under O. XLI, r. 23, it was necessary that the decree 
of the trial Court should have been reversed, and, his further contention was 
that there was no such words used in the order of remand. It is true that the 
order of remand does not say in terms that the decree of the trial Court is 
reversed, but, at the same time, if the order of remand is read as a whole, there 
is no doubt whatsoever that-the decree was reversed. The final portion of the 
order stated that the trial Court was directed to dispose of the suit on the 
merits in accordance with law. The actual events which have happened after 
the order of remand also corroborate the view that the decree of the trial Court 
was reversed. If really the order had been under O. XLI, r. 25, the 
trial Court would not have passed a fresh decree. In that contingency, the, 
trial Court would have only certified findings to the appellate Court. More.. 
over, there would not have been a fresh appeal. The old appeal would have 
been continued on the file, and fresh findings of the trial Court would 
have been dealt with in that first appeal. There is no doubt that nothing of 
this sort has happened in the present case. The appeal was disposed of. The 
trial Court passed a fresh decree, and the trial Court was competent to do 
this under the order of the appellate Court, which directed it to dispose of 
the suit in accordance with law. ‘Therefore, there is no doubt whatsoever 
that the order of remand was not passed under O. XLI, r. 25, Civil Procedure 
Code. As regards s. 151, Civil Procedure Code, if the order is sustainable 
under O. XLI, r. 28, that section will have no application. In order 
that r. 23 may apply, it is necessary that there should be a decision by the 
trial Court on a preliminary point. The expression ‘preliminary point’ does 
not mean the same thing as a ‘preliminary issue’. A ‘preliminary point’ meang 
a point, the determination of which enables the trial Court to pass a decree 
and relieves it from the necessity of determining the other points involved in 
the suit. Mr. V. S. Deshpande further contended that the expression ‘preli- 
minary point’ should be confined only to points of law and points of jurisdic- 
tion, and not to points of fact. There is nothing in r. 23 which goes to sup- 
port this contention. Even if the point decided by the trial Court happens 
to be a point of fact, it would be a preliminary point within the meaning of 
O. XLI, r. 23, Civil Procedure Code, provided the test is satisfied that the point 
was such that a decree could have been granted by the trial Court on the basis 
of its decision on that point. Applying this test, there is no doubt 
whatsoever that the present suit was decided by the trial Court on the preli- 
minary point that issue No. 1 had not been established by the plaintiff. It is 
quite clear that, in order to succeed, it was necessary for the plaintiff to estab- 
lish that he was adopted by Santabai, and, if the trial Court was able to 
record a finding that this point was not established, the trial Court could 
take the view that it was not necessary for.it to determine thé other issues 
involved in the case. Theréfore, in my opinion, the order, which was passed 
on July 20, 1952, was an order which was passed under O. XLI, r. 23, and, 
therefore, that order was appealable, and, as Baibai did not prefer an appeal 
from that order, she is precluded from challenging the finding on which that 
order'.of remand’ was based. ' ar : 
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The second contention of Mr. V. S. Deshpande was that the preliminary 
point, which was decided by the trial Court, did not cover all that was contain- 
ed in issue No. 1, but that it covered only one part thereof. He contended 
that the trial Court had only decided that the actual physical act of giving 
and taking had not taken place, and the suit of the plaintiff had been dimissed 
only on that ground; and that the other points involved for deciding the ques- 
tion of adoption, had not been determined by that Court. He, therefore, con- 
tended that the decision of the first appellate Court in Appeal No. 173/4 of 
1951 could have theveffect of only reversing this decision and no more. He 
contended that finality should be given only to this limited finding and should 
not be given to the whole of issue No. 1 relating to the proof of adoption. I 
do not think I can uphold this contention. In order to determine the question 
of finality, it is not the decision of the trial Court which is material. 
Finality does not attach to that decision, but it attaches to the decision 
of the first appellate Court, and, it is to the decision of that Court 
that one must turn for the purpose of determining the question as to 
what part thereof is final and conclusive. On this subject, there is no 
doubt whatsoever that the first appellate Court has decided the whole of the 
issue No. 1, and it definitely held that the plaintiff was adopted by 
Santabai. Mr. V. S. Deshpande contended that this finding was erroneous 
inasmuch as the first appellate Court had assumed that the question about the 
religious ceremonies had been decided in favour of plaintiff, whereas, in fact, 
no such decision was given by the trial Court. The fact that the first appellate 
Court has made a wrong assumption, and that issue No. 1 has been wrongly 
decided on that ground, does not, in any way, affect the question of finality. 
The question is not whether a finding is erroneous, but whether a finding, in 
fact, has been given; and if, in fact, it has been given, it becomes conclusive. 
Now, on this subject, there is no doubt, as I have already stated that the first 
appellate Court has decided in specific terms that issue No. 1 has been proved 
by plaintiff. This is also clear from the fact that the first appellate Court has, 
in specific terms, directed that the trial Court should decide only issues Nos. 2 
and 4. Therefore, in my opinion, the order of remand was based upon the 
finding on the whole of issue No. 1, and that being so, finality attaches to the 
decision on the first issue, and Baibai is now. precluded from contending that 
the plaintiff was not the adopted son of Santabai. 


Mr. V. S. Deshpande farther contended that there was an inconsistency in 
the finding which had been recorded by the first appellate Court. He stated 
that, in arriving at a decision on issue No. 1, the first appellate Court had taken 
into consideration the fact that a registered deed of adoption had been made; 
whereas, this point was the subject-matter of issue No. 2 which was undecided. 
However, this does not necessarily mean an inconsistency. It means that if 
issue No. 2 is found in favour of Baibai, the suit of the plaintiff would 
come to be dismissed. On the other hand, if that issue is found in favour of 
plaintiff, in that case, it would strengthen the evidence which the plaintiff 
had led on the subject of adoption. All that the appellate Court has done is 
to give an anticipatory and provisional reasoning in support of its finding on 
the first issue and no more. 


[The rest of the judgment is not material to this report.] 
Appeal dismissed. 
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Before Mr. Justice Shelat and Mr. Justice Patwardhan. 


DAYABHAI NATHUBHAI v. THE STATE OF BOMBAY.* 


Bombay Prevention of Fragmentation and Consolidation of Holdings Act (Bom, LXI 
of 1947), Sec. 27—Transfer of Property Act (IV of 1882), Sec. 5—Partition, by metes 
and bounds, of agricultural lands belonging to joint Hindu family whether transfer 
within s. 27(b) of Bom. Act LXII of 1947—Whether such partition amounts to 
‘transfer’ within s. 5 of Transfer of Property Act. 

A partition of agricultural lands belonging to a joint and undivided Hindu family 
by metes and bounds amongst the members of that joint family is a transfer within 
the meaning of s. 27(b) of the Bombay Prevention of Fragmentation and Consolida- 
tion of Holdings Act, 1947. 

A partition of property belonging to a joint and undivided Hindu family by metes 
and bounds amongst the members of that joint family would amount to transfer 
within the meaning of the word ‘transfer’ used in s. 5 of the Transfer of Property 
Act, 1882. ’ 

Waman v. Ganpat’ Jivram Jagjivandas v. Kantilal’ and Soniram Raghushet v. 
Dwarkabat,’ followed. Epe 

ý Manabai Hari v. Ramchandra, differed from. 
Kisansing Mohansing v. Vishnu Balkrishna, explained. $ 

Atrabannessa Bibi v. Safatullah Mia’ Rasa Goundan v. Arunachala Goundan’ and 
Imperial Bank of India v. Bengal National Bank, Limited, referred to. ; 


THe facts appear in the judgment. 


I. C. Bhatt, for the petitioners. : 
- Y: V. Chandrachud, Government Pleader, for the State. 


SHevat J. The petitioners are brothers and form a joint- and undivided 
‘Hindu family. The said family owned Survey Nos. 91/2, 75/1, 60-P, 149/1, 
L58, 95-96, 110 and 186 of village Pardi in Taluka Olpad.- These lands were 
managed by petitioner No. 1 as the Karta and the manager of the said family. 
Sometime back the petitioners partitioned these lands in accordance with their 
respective shares. As a result of the said partition, Survey Nos. 91/2, 75/1, 
60-P, 61, 149/1 and 153 came to-the share of petitioners Nos. 1 and 3 
while the rest of the survey numbers came to the share of petitioners Nos. 2 
and 4. It is not in dispute that the petitioners partitioned these lands 
at a time when a notice under s. 15 of the Bombay Prevention of Frag- 
mentation and Consolidation of Holdings Act, 1947 (hereinafter referred tc 
as the said. Act) had already. been served by the officer appointed under the 
Act. The Prant Officer,, Surat, found that this partition had taken place 
during the continuance of the scheme of consolidation and was, therefore, 
contrary to the provisions of s. 27(b) and s. 9 of the said Aċt. The Prant 
Officer, by his order dated July 11, 1958, declared the partition to be illegal 
and void and under s. 9 of the Act imposed a fine of Rs. 50 upon petitioner 
No. 1 who was until the said partition acting as the Vahiwatdar of these joint 
family properties. Dissatisfied with this order, the petitioners filed an appeal 
to the Government of Bombay. That appeal was dismissed. The order of the 
Prant Officer and that of the Government of Bombay have been challenged 
in this petition. ne - 

Mr. Bhatt, who appears for the petitioner, has raised before us a two-fold 
contention, (i) that the partition of joint family properties amongst the members 
of that joint family is not a transfer and (ii) that, in any event, it is not a 
transfer within the meaning of 8. 27(b) of the said Act. Mr. Bhatt urged 
that in the case of a joint and undivided Hindu family, all the members of 

* Decided, December 11, 1959. Special Civil 4 (1956) 60 Bom. L.R. 1431. 

Application No. 857 of 1959. 5 (1950) 52 Bom. L-R. 867. 

1 (1985) 87 Bom. L.R. 925. s (1915) I.L.R. 43 Cal. 504. 
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2 (1949) 52 Bom. L.R. 104. (1923) 44 Mdd. L.J. 518. 
3 (1951) 53 Bom. L.R, 825. | (1930) I.L.R. 58 Cal. 136. 
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the family jointly hold the co-parcenery property, that each of them has a 
‘Joint interest in that property and whem the property. is partitioned amongst 
them, the only effect of that partition is that instead of a member of the family 
having an undivided interest in the whole of the property to the extent of 
‘his share in the property, he gets an interest in a distinct share ih that pro- 
perty. Mr. Bhatt argued that, therefore, a partition of a joint Hindu family 
.property amongst the co-parceners does not amount to a transfer within the 
` meaning of s. 5 of the Transfer of Property Act. i i 


The question whether a partition is transfer or not has been the subject 
matter of several decisions of this Court and other High Courts. In Atra- 
bannessa Bibi v. Safatullah Mia,’ the High Court of Calcutta observed that 
the object of a suit for partition is to alter the form of enjoyment of joint 
property by the co-owners; or as has sometimes been said, partition signifies 
the surrender of a portion of a joint right in exchange for a similar right 
from the co-sharer. A similar view was expressed by the High Court of Madras 
in Rasa Goundan v. Arunachala Goundan.2 In Waman v. Ganpat, a Divi. 
‘sion Bench of this Court held that the partition of a joint family property 
between the members of the family operates as a transfer within the 
meaning of the word ‘‘Transfer’’ in s. 5 of the Transfer of Property 
Act. That view was reiterated in Jwram Jagjivandas v. Kantilal+ In 
Sontram Raghushet v. Dwarkabai Mr. Justice Bhagwati and Mr. Jus- 
‘tice’ Chainani,. as he then ‘was, held that a partition of joint property 
-by metes and bounds effected between the members of a joint Hindu 
family amounts to a transfer within the meaning of the definition there- 
of contained in s, 5 of the Transfer of Property Act. Dealing with the 
observations made by the High Court of Calcutta in Atrabannessa Bibi’s case, 
the Division Bench observed that the observations contained in that decision 
‘showed that even though there may be no acquisition of property as such ‘by 
Treason of a partition, the property having devolved upon the co-owners or 
the co-sharers by inheritance or having been held as joint family property 
by them by processes known to Hindu law, the effect of partition is that the 
* property which was thitherto enjoyed by all the members of the joint family 
as co-owners or co-sharers, is, after the partition, so far as the shares allotted 
to the respective members of the joint family are concerned, enjoyed by them 
for their sole use and as their sole property. The co-ownership and the joint - 
enjoyment no doubt come to an end and in its place and stead is substituted 
the sole enjoyment and the sole ownership of the property which falls to 
the share of each member of the joint family. But as a necessary corollary 
of this, there is an extinction of the right which the other co-owners or co- 
sharers of the property had of enjoying that property in common with the 
co-owner or co-sharer to whose share that particular property is allotted as a 
result of the partition. That extinction of the right is brought about by what 
may be described as the process of the exchange of similar rights between the 
various co-owners and co-sharers of the joint family property or by a renun- 
ciation of the right by the other co-owners or co-sharers in favour of the co- 
owner or co-sharer to whom the property is allotted as a result of-the parti- 
tion, or by a conveyance of these rights of enjoyment of the property in com- 
mon by the other co-owners and co-sharers in favour of the co-owner or co- 
sharer to whom that property is allotted as a result of the partition. What- 
ever be the process which may. be said to bring about this result of the co- 
owner or co-sharer to whom the property is, allotted by the partition getting 
the property for his sole use, the result is that the person who gets the pro- 
perty on partition is constituted the sole owner of that property and he ac- 
‘quires in that particular property not only his own share, right, title and inte- 
rest therein which he.erstwhile enjoyed but also the share, right, title and inte- 
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rest of the other co-owners or co-sharers in that property. This certainly 
would be a transfer of property within the meaning of s. 5 of the Transfer 
of Property Act. 
The view that a partition by metes and bounds of coparcenery property . 
amounts to transfer has thus been adopted consistently by this Court. | But 
it was pointed out to us by Mr. Bhatt that in Manabai Hari v. Ramohandra,® 
Mudholkar and Kotval JJ. have taken the view that the word ‘transfer’ as, 
used in s. 9(9) of the Berar Regulation of Agricultural Leases Act, 1951, 
does not include ‘partition’. Section 9(7) of that Act provides that a land- 
holder can terminate the lease of a protected lessee by giving him a notice in 
writing and by following the procedure laid down in s. 8 of that Act. Sub- 
section (9) of s. 9 of that Act lays down that: 
“Nothing in this section shall confer on a landholder who acquires any land by 
transfer after the 1st day of August 1953 a right to terminate the lease of a protected 
lessee whose right as such had come into existence before the transfer.” 
The question that arose in Manabai’s case was whether a partition between 
a mother and her son who were the petitioners in that case amounted to trans- 
fer within the meaning of s. 9(9) of the Berar Regulation of Agricultural 
. Leases Act, 1951. From the observations made at p. 1433 of the report, it 
seems that the learned Judges held that (i) in Soniram’s case, the Division 
Bench consisting of Bhagwati and Chainani JJ. had not considered the deci- 
sion in Kisansing Mohansing v. Vishnu Balkrishna,’ where a different view 
was said to have been taken by Bavdekar and Vyas JJ. and that (ii) the deci- 
sion in Soniram’s case being on a different statute was not an authority for 
the interpretation of the word ‘‘transfer’’ in s. 9(9) of the Berar Regulation 
of Agricultural Leases Act, 1951. 
Turning now to the decision in Kisansing’ Mohansing v. Vishnu Balkrishna, 
the facts were that a suit was filed by the mortgagor’s sons for a declaration 
that the mortgage was invalid inasmuch as the mortgagor had no title to the 
property. The property was the self-acquired property of the father of the 
mortgagor. A dispute arose between the sons of the mortgagor and the mort- 
gagee as to whether the property was the ancestral property of the mortga- 
gor’s father, or whether it was the self-acquired property of the mortgagor’s 
father. It was, however, held as a fact and the decision proceeded on the basis 
that the property was the self-acquired property of the father of the mort- 
gagor. The mortgagor’s father had partitioned that property during his life- 
time and as a result of the partition, he gave to the mortgagor the share which 
he mortgaged. The question that arose was whether, since the father 
purported to partition his self-acquired property between his sons, that tran- 
saction could be effected without a registered instrument. Mr. Justice Bav- 
dekar, who delivered the judgment of the Bench, observed that there were two 
ways in which the transaction in question could be looked at. If a father 
were to effect partition between his sons and were to give them the share in 
his self-acquired property, whether there is ancestral property available for 
division at the time or not, such a transaction can be regarded as a partition 
in status accompanied by two transactions of gifts. But apart from this, 
there was, he said, another way also in which one can look at the transaction, 
and that was that the father at such time threw his self-acquired property into 
the hotchpot and made a division. Mr. Justice Bavdekar added that in order 
. that he should do so it was not necessary that there must be, as a matter of 
fact, any joint family property available for partition. The learned Judges 
on’ this view of the matter came to the conclusion that the transaction by 
which a father made a division of his self-acquired property between his sons 
was a transaction by which he, in the first instance, effected a severance of 
status between his sons; or in the second instance he notionally threw into 
hotchpot his self-acquired property and then divided it between his sons. They 
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held that in that view of the matter ‘‘the transaction cannot be possibly re- 
.garded as one of the five transactions mentioned in the Transfer of Property 
‘Act, which requites registration, namely, sale, mortgage, exchange, lease for 
more than one.year or a gift.” 

-Now, with respect to the learned Judges who decided Manabai’s case, the 
decision of Bavdekar and Vyas JJ. does not, in our view, lay down anywhere 
-that a partition of a joint family property by metes and bounds amongst the 
‘mémbers of that joint family does not amount to transfer within the meaning 
of that word used in s. 5 of the Transfer of Property Act; The only point 
that was decided there was that such a transfer would not fall under any of 
the five kinds of transactions referred to in s. 5 of the Transfer of Property 
‘Act, and, therefore, would not require registration as contended before them. 
A partition under Hindu law can be made orally and as Rankin C.J. in Imperial 
Bank of India v. Bengal National Bank, Limited,® quoted by Mulla in his 
Commentary on Transfer of Property Act, 3rd edn. p. 89, held that partition, 
release or surrender are all forms of transfer but that so far as the Transfer of 
. Property Act is concerned, they come under no restriction. With great respect, 
the decision of Bavdekar and Vyas JJ. in Kisansing’s case cannot, therefore, be 
rightly said to have laid down anything different from what was laid down 
in Soniram’s case. Following, therefore, the consistent view so far taken by - 
this Court, we must hold that a partition of property belonging to a joint and 
undivided Hindu family by metes and bounds amongst the members of that. 
family would amount to transfer within the meaning of the word ‘transfer’ 
used in s. 5 of the Transfer of Property Act. 

The next question’ that was raised by Mr. Bhatt was that even assuming 
that ‘such a partition is ‘transfer’ within the meaning of s. 5 of the Transfer 
of Property Act, it is not so, so far as s. 27(b) of the Bombay Prevention of 
Fragmentation and (onsolidation of Holdings Act, 1947, is concerned. Sec- 
tion 27(@) provides that: l 
_ “When a Consolidation Officer proceeds to prepare a scheme under section 15, during 
the continuance of the consolidation proceedings— 

(a) no proceedings,—... 

. (iv) for execution of any decree passed by a Civil Court, in respect of any land 
in respect of which a notification has been issued under section 15 shall be commenced; 
and all such proceedings if commenced shall be stayed, 

_{») for partitioning or sub-dividing in any manner,”... 

Sub-section (b) of s. 27 lays down that no person shall transfer any land in 
respect of which a notification under s. 15 has been issued. Mr. Bhatt urged 
that there are indications in some of the sections of this Act which go to show 
that the Legislature did not mean to include partition in transfer and that, 
therefore, the partition arrived at by the petitioners in this ease would not 
fall under the mischief of s. 27(b) or s. 9 of the Act. Mr. Bhatt argued that 
the order of the Prant Officer declaring the partition to be invalid and im- 
posing the fine of Rs. 50 on petitioner No. 1 would be bad and without 
jurisdiction. 

_ Now, in order to appreciate the contention of Mr. Bhatt, it is well to remem- 
ber that the object of the Legislature in passing this Act was two-fold. In- 
deed, the Act falls into two separate parts, dealing with (i) prevention of 
fragmentation of land and (ii) providing for a scheme of consolidation. But ' 
Mr. Bhatt urged that although s. 7(J) uses the word ‘transfer,’ the proviso 
thereof makes a distinction between a mortgage and a transfer and similarly 
sub-s. (2) thereof makes a distinction between the leasing of the land and a 
transfer. He also pointed out s. 8 of the Act in support of his plea that the 
Legislature has made there also a distinction between ‘transfer’ and ‘parti- 
tion’ and for that reason in s. 8 the Legislature has provided that no land in 
any local area shall be transferred or partitioned so as to create a -fragment.. 
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Similarly there are provisions as to partition of lands in s. 8AA and s,‘9 of 
the Act. He, therefore, urged that these “sections indicated that the Leégisla- .. 
ture did not include partition in the word ‘transfer’: and, therefore, 's. 27 (b). 
was not a bar to a partition of agricultural lands belonging to a joint family; 
even though a notice had been issued and a scheme .of consolidation was al- 
ready in progress under s. 15 of the Act. So dh eh 

Now, the word ‘transfer’ has not been defined in this Act. -Ordinarily, 

therefore, we would construe the word ‘transfer’ in the same manner in which 

as aforesaid it has been consistently construed by this Court.in reference to 

s. 5 of the Transfer of Property Act. In that view, the transfer would `m- 
elude a partition, unless Mr. Bhatt is in a position to establish that the word:.. 
‘transfer’ has been given a special or a restricted meaning by the Legislature 
in the statute before us. If one were to examine the various sections pointed - 

out by Mr. Bhatt, it would appear that wherever the word ‘partition’ has been * 

used, the Legislature has done so for a special object and not with a view to. > 

give a restricted or a qualified meaning to the word ‘transfer.’ Thus, s. 7,7 

which appears in Chap. II dealing with fragments, prohibits a person. from. ` 
transferring any fragment in respect of which a notice has been given under’, 
sub-s. (2) of s. 6 (except to the owner of) of a contiguous survey number or: 
recognised sub-division of a survey number. The proviso to s. 7(/), however, 
provides an exception to the rule laid down in the section itself by providing :. 
that the holder of such a fragment may mortgage or transfer it to the State- 
Government or a land-mortgage bank or any other co-operative society as . 
security for any loan advanced to him by the State Government or such bank - 
or society, as the case may be. The fact that the proviso mentions the word 
‘mortgage’ or ‘transfer’ would not mean that a mortgage would not fall with- 
in the term ‘transfer’ as used in that section. The Legislature used those 
words separately as it was laying down an exception to s. 7(/) whereunder 
the holder of a fragment is given liberty to mortgage or ttansfer that fragment 
to the persons mentioned in that proviso. Similarly in sub-s. (2) to s. 7 there - - 
is a complete ban against leasing out such a fragment to any person other than `' 
the person cultivating any land which is contiguous to the fragment. Since 
the Legislature was laying down a prohibition against leasing it out and not 
any other mode of transfer which is already provided for in sub-s. (7) of that 
section, it had to specifically use the word ‘lease’ in order to make the prohi- 
bition it was laying down specific and distinctive. 

The other section relied upon by Mr. Bhatt was s. 8 which provides that: 

“No land in any local area shall be transferred or partitioned so as to create & 
fragment.” 
` The Legislature was or must be deemed to be aware of the fact that there 
would be a number of agricultural lands jointly held by members of a joint 
and undivided Hindu family. Indeed, there are certain provisions in the Act 
which deal with a partition of such joint family properties which prescribe 
the manner in which such a partition is to be carried out. But so far as a 
fragment was concerned, the Legislature wanted to lay down a complete pro- 
hibition against transfer or partition of land which would result in a frag- 
ment. Since the Legislature was aware that there would be lands held jointly 
by members of a joint family and in the course of time they might be parti- 
. tioned amongst them, it had, consistently with the object of the Act, to providé 
_ ins. 8 a ban, both against the transfer in general and against partition in parti- 
cular, of which the consequence would be the creation of a fragment. It seems 
to us that it was for this reason that the Legislature used both the’ words 
‘transfer’ or ‘partition’ in s. 8. Section 8AA which has been recently added’ 
lays down restrictions on partitions of lands. It provides that:— 

“Where, by transfer, decree, succession or otherwise, two or more persons are en- 
titled to shares in an undivided agricultural land in any local area for which standard’ 
areas have been fixed, and the land has to be partitioned among them, such partition: 
shall be effected so as not to create a fragment.” : 
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It would thus. ‘appear from s. 8AA that the Legislature does not lay down an 
absolute ban against partition. -The ban is a restricted one and that is against 
creating a fragment as-a result of such partition. Section 9 then declares that 
the transfer or partition -which is contrary to the provisions of the Act shall be 
void. Again it -was necessary for the Legislature to use both the words ‘trans- 
fer’ and ‘partition’ in s. 9 as it wanted to lay down that a transfer or parti- 
tion of property such as agricultural lands belonging to a joint Hindu family 
. would be void if such a transfer or partition contravened the provisions of the 
Act. These sections, in our view, therefore, do not help Mr. Bhatt in his con- 
tention that because in s. 8AA and s. 9 the Legislature has used both the 
words ‘transfer’ and ‘partition,’ it follows therefore that transfer does 1o 
‘include partition so far as the statute before us is concerned. . 
© ` Mr. Bhatt, however, laid considerable stress on the recent insertion of cl. (v) 
_ in sub-s. (a) of s. 27 which provides for the stay of proceedings filed for par- 
` titioning or sub-dividing lands in any manner. Mr. Bhatt argued that if the 
‘Legislature meant that transfer should include partition, there was no neces: 
sity for it to have added as and by way of an amendment cl. (v) in s. 27(a). 
“'In our opinion, Mr. Bhatt’s contention cannot stand. Section 27 falls into 
two parts. Sub-section (a) deals with the stay of proceedings set out therein 
.whereas sub-s. (b) provides for a ban against transfer of land irrespective 
“of any pending proceedings in respect of which a notification under s. 15 
has been issued. Before cl. (v) was added in sub-s. (a) proceedings that 
.were liable to be stayed were those that are set out therein including pro- 
. ceedings for execution of any decree passed by a civil Court. The result 
- was that the only proceedings that were liable to be stayed under s. 27(a) (iv), 


`- as it stood then, were proceedings for execution of a decree passed by a civil 


. Court; in other words, proceedings which had been taken out after a decree 
had been passed by a civil Court. Section 27(a) (iv), as it stood then, there. 
fore, would not have affected pending suits in which decrees had not yet been 
passed. It seems to us that the object of the Legislature in inducting cl. (v) 
in s. 27(a) was also to provide for a stay also of proceedings for partitioning 
or sub-dividing in any manner agricultural lands though such proceedings had 
not yet‘ resulted in decrees or orders. This object having been in the mind 
of the Legislature, it had to specifically provide for a stay in respect of pro- 
ceedings for partitioning or sub-dividing. A general term like the term ‘trans- 
fer’ would not have been suitable where the Legislature wanted merely to pro- 
vide for a stay of proceedings which were for partitioning or sub-dividing land. 
Sub-section (b) to s. 27, however, has been enacted in general terms, for ob- 
viously the object of the Legislature was to prohibit transfer of any kind in 
respect of land in respect of which a notification under s. 15 had been issued. 
In our opinion, it would be unreasonable to construe the word ‘transfer’ ag 
meaning all the forms contemplated in s. 5 except the form of partition. If 
a transfer by way of partition were to be taken out from s. 27(b), it would 
result in the frustration of the very object for which the Legislature has 
enacted s. 27 and s. 15 of the Act. We are of the view, on the considerations 
aforesaid, that the term ‘transfer’ in s. 27(b) has not been given any meaning 
different from the word ‘transfer’ in s. 5 of the Transfer of Property Act. 
The partition sought to be effected by the petitioners would fall within the 
mischief of s. 27(a), and the petitioners having effected that partition and also 
having had different survey numbers entered in their individual names in the 
record of rights, the partition was liable to be declared void under s. 9(/) of 
the Act. They were also liable to a fine under that section. Consequently, the 

petition fails and is dismissed with costs. 
Petition dismissed. 


L. R.— 38, 
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ty Before Mr. Justice Gokhale and Mr. Justice Tarkunde. 


STATE v. RAMANLAL JAMNADAS GANDHI.* 
Prevention of Food Adulteration Rules, 1955, Rules 7(3), 22; Art. 14, Appendix B 
—Prevention of Food Adulteration Act (XXXVII of 1954), Sec. 13(1)—Whether 
form prescribed under r. 7(3) of Rules requires Public Analyst to state that he car- 
ried out analysis in manner mentioned in cls. (a) to (f) of Art. 14, Appendix B— 
Sample of food sent to Public Analyst for analysis in quantity more or less than 
that specified in table set out in r. 22 whether contravenes rule and renders report 
of Public Analyst infirm. i 


Under the form prescribed for the Public Analyst under r. 7(3) of the Pre- 
vention of Food Adulteration Rules, 1955, it is not necessary for the Public Analyst 
to mention all the details of the manner in which he carried out the analysis. The 
form requires a certificate from him that he has analysed the sample, and when he 
so certifies, it must be presumed that the steps mentioned in Art. 14 of Appen- 
dix B of the Rules must have been followed by him. 

The use of the words “approximate quantity to be supplied” in the table in r. 22 ` 
of the Prevention of Food Adulteration Rules, 1955, shows that, regarding the 
quantity to be sent, the rule is recommendatory. Therefore, if in sending a sample 
of food to the Public Analyst a little more or less is supplied, that by itself cannot 
introduce any infirmity in the analysis which may be carried out by the Public 
Analyst. 

Those concerned in the enforcement of beneficent social legislation must take care 
to observe scrupulously its provisions and the rules framed under the legislation. 


Tue facts appear in the judgment. 


M. A. Rane, Assistant Government Pleader, for the State. 
M. R. Barot, for the respondent-accused. 


o 


GoxmaLe J. This is an appeal by the State against the acquittal of the res- 
pondent Ramanlal Jamnadas Gandhi by the learned Sessions Judge, Mehsana, 
for the offence under s. 7 read with s. 16 of the Prevention of Food Adulteration 
Act, 1954, which will hereafter be referred to as the Adulteration Act. The 
accused is the owner of a grocery shop at Loteshvar, Patan. On November 6, 
1958, the Food Inspector of the Patan Municipality visited his shop in the 
evening and purchased a sample of tea kept by the respondent for sale in his 
shop. In all 8 oz. of tea was purchased and the Inspector paid its price. 
The tea so purchased was divided into three parts and one of the parts was 
sent to the Public Health Laboratory, Baroda, for analysis. The Publie 
Analyst certified that the tea was adulterated and that certificate.is exh. 8. 
The Managing Committee of the Patan Municipality, by Resolution No. 1258 
of 1958, decided to prosecute the accused, and accordingly a complaint was 
filed by the Food Inspector charging the accused with having committed an 
offence under s. 7 read with s. 16 of the Adulteration Act. ` 

The defence of the respondent was that he had not sold the tea to the Food 
“Inspector, but that it was the Inspector who took a quantity of tea from his 
shop though he was told by the respondent that it was not for sale. That is 
why he contended that he was not guilty of the offence with which he was 
charged. In the trial Court, the respondent also made a grievance that the 
„sample sent to the Public Analyst by the Food Inspector was less than 4 ozs. 
in quantity and, therefore, r. 22 of the Prevention of Food Adulteration 
Rules, 1955 (which will hereafter be referred to as the Rules), was also con- 


*Decided, January 13, 1960. Criminal reversing the order of conviction and sentence 
Appeal No. 1159 of 1959, against the order of passed by B. H. Mehta, Civil Judge (J.D.) and 
acquittal passed by V. R. Shah, Sessions Judge, Judicial Magistrate, First Class, Patan, in 
Mehsana, in Criminal Appeal No. 30 of 1959, Criminal Case No. 3607 of 1958. 


1960.]: STATE V. RAMANLAL JAMNADAS (A.0B.J.)—Gokhale J. 355 


travened. Ọn that ground also he pleaded that he could not be convicted of 
the offence with which he was charged. 

‘The learned trial Magistrate held that the sample of tea taken from the shop 
of the accused on November 6, 1958, was for sale and that the said sample was 
adulterated. As regards the alleged breach of r. 22, he was of the opinion 
that ‘the approximate quantity of sample prescribed in r. 22 was so prescrib- 
ed in order to enable the Public Analyst to examine properly the sample of 
the article sent to him, and that in the present case the Public Analyst was 
able to examine the sample even though it was less than the prescribed quan- 
tity of about 4 ozs. He, therefore, held that the respondent could not be ac- 
quitted. merely on the ground that the complainant sent about 1 oz. of tea less 


>to the Public Analyst and that the irregularity complained of was not fatal 


to the complaint. On these findings, the trial Court convicted the respondent 
under s. 7 read with s. 16 of the Adulteration Act and sentenced him to a fine 
of. Rs. 200 in default rigorous imprisonment for two months. 

Against this conviction and sentence, the respondent filed an appeal, and 
that appeal was heard by the Court of Session at Mehsana. In the appellate 


` Court, a further contention was raised on behalf of the respondent, and that was 
. that the report of the Public Analyst did not show that the analysis of the sample 


of tea sent to him was carried out in accordance with art. 14 of Appendix B 
to the Rules. The learned Sessions Judge was of the opinion that the report 
did not mention that the total ash was made of tea leaves dried to a constant 
weight at a temperature of 100°C., that it did not show that the dry tea leaves 
were boiled, that it did not also show that the water used was distilled water 
and the boiling was for one hour, and further that this was done under reflux. 
According to the learned Sessions Judge, as the water extract stated in the 
report of the Public Analyst was 33.5 per cent., while according to art. 14 it 
Should not be less than 35 per cent., the variance was of a very small nature, 
and if the analysis was not carried out strictly in accordance with art. 14 of 
Appendix B to the Rules, then some variation was bound to arise even if the 


_ sample was not adulterated. The Sessions Court, therefore, came to the con- 
` clusion that the prosecution had failed to prove that the sample of tea was 


adulterated. As regards r. 22, the learned Sessions Judge held that the quan- 
tity of the sample of tea sent to the Public Analyst would, on the evidence, 
be about 2.2/3 ozs. whereas the approximate quantity required under r. 22 
was 4 oz. There was no explanation given by the prosecution why the 
Inspector did not send the quantity prescribed in r. 22, and, therefore, the 
learned Sessions Judge was inclined to draw an inference in favour of the 
accused to the effect that the less quantity of tea sent to the Public Analyst 
may have resulted in a proper test not being carried out by the Public Analyst 
and, therefore, his report could not be taken as correct. On these findings, the 
appellate Court allowed the appeal and set aside the conviction and the sen- 
tence imposed upon the accused under s. 7 read with s. 16 of the Adulteration 
Act and directed that the accused should be acquitted. Against this order of 
acquittal, the present appeal has been filed. ; 

Mr. Rane, learned Assistant Government Pleader on behalf of the State, has 
contended, in the first instance, that the view of the learned Sessions Judge 
that there was a defect in the report of the Public Analyst was erroneous. Ac- 
cording to Mr. Rane, the report submitted by the Public Analyst and the certi- 
ficate contained in that report were in accordance with the requirements of 
the Adulteration Act and the rules framed thereunder, and, there- 
fore, a presumption should have been drawn in favour of the prose- 
cution that all the necessary steps were taken by the Public Analyst to have 
a proper analysis made of the sample sent to him and the certificate declaring the 
result of the analysis should, therefore, have been relied upon by the learned 
Sessions Judge. Mr. Rane has also contended that the view of the Sessions 
Court that, owing to less quantity of the sample of tea being sent to the Public 
Analyst, proper tests may not have been carried out, is also not sound. 
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In order to test this argument, it would be necessary to refer to the relevant 
provisions of the Adulteration Act as well as some of the Rules framed there- 
under. Under s. 2(4) (f), an article of food shall be deemed to be adulterated 

“if the quality or purity of the article falls below the prescribed standard or its 
constituents are present in quantities which are in excess of the prescribed limits of 
variability.” 

Under s. 10, a Food Inspector is empowered to take samples of any article of 
food from any person selling such article. Under s. 11, when a Food Inspector 
takes a sample of food for analysis, he shall 

“(a) give notice in writing then and there of his intention to have it so analysed to 
the person from whom he has taken the sample;” 
and ; 

“(b) except in special cases provided by rules under this Act separate the samples then 

and there into three parts and mark and seal or fasten up each part in such a manner 
as its nature permits.” 
After the sample is thus divided into three parts, under sub-cl. (4) of s. 11(i) (c) 
the Food Inspector is to deliver one of the parts to the person from whom the 
sample has been taken, under sub-cl. (it) send another part to the Publie 
Analyst for analysis, and under sub-cL (1+) retain the third part for produc- 
tion in case any legal proceedings are taken or for analysis by the Director 
of the Central Food Laboratory under sub-s. (2) of s. 18, as the case may be. 
There is no dispute in the present case about the procedure under s. 11 having 
been followed by the Food Inspector. Then comes s. 18, which deals with the 
report of the Public Analyst, and that section runs as follows :— 

“13. (1) The public analyst shall deliver, in such form as may be prescribed, a 
report to the food inspector of the result of the analysis of any article of food submitted 
to him for analysis. 

(2) After the institution of a prosecution under this Act the accused vendor or 
the complainant may, on payment of the prescribed fee, make an application to the court 
for sending the part of the sample mentioned in sub-clause (i) or sub-clause (iit) of 
clause (c) of sub-section (1) of section 11 to the Director of the Central Food Laboratory 
for a certificate; and on receipt of the application the court shall first ascertain that the 
mark and seal or fastening as provided in clause (b) of sub-section (1) of section 11 
are intact and may then despatch the part of the sample under its own seal to the Direc- 
tor of the Central Food Laboratory who shall thereupon send a certificate to the court 
in the prescribed form within one month from the date of receipt of the sample, speci- 
fying the result of his analysis. 

(3) The certificate issued by the Director of the Central Food Laboratory under 
sub-section (2) shall supersede the report given by the public analyst under sub- 
section (1). 

(4) Where a certificate obtained from the Director of the Central Food Laboratory 
under sub-section (2) is ‘produced in any proceeding under this Act, or under 
sections 272 to 276 of the Indian Penal Code, it shall not be necessary in such proceeding 
to produce any part of the sample of food taken for analysis. 

(5) Any document purporting to be a report signed by a public analyst, unless it 
has been superseded under sub-section (3), or any document purporting to be a certi- 
ficate signed by the Director of the Central Food Laboratory, may be used as evidence 
of the facts stated therein in any proceeding under this Act or under sections 272 to 276 
of the Indian Penal Code: 

Provided that any document purporting to be a certificate signed by the Director of 
the Central Food Laboratory shall be final and conclusive evidence of the facts stated 
therein.” 

In the present case, after the institution of the prosecution against the respon- 
dent, he made no application to the Court for sending any of the samples men- 
tioned in sub-s. (2) of s. 18 for being sent to the Director of the Central Food 
Laboratory for a certificate. That being the position, the Court had to consider 
merely the report given by the Public Analyst under sub-s. (J) of s. 18. A 
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certificate signed by the Director of the Central Food Laboratory is to be treat- 
ed as final and conclusive evidence of the facts stated therein in view of the 
proviso to sub-s. (5) of s. 13. But a document purporting to be a report 
signed by the Publie Analyst, unless it is superseded by a certificate issued by 
the Director of the Central Food Laboratory, may be used as evidence of the 
facts stated therein in any proceeding under the Act. Obviously, therefore, 
a report signed by the Public Analyst is not final and conclusive evidence of 
the facts stated therein. But it is not necessary for the prosecution to examine 
the Public Analyst in support of the report and the certificate, inasmuch as 
under sub-s. (5) the report signed by the Public Analyst can be used as evi- 
dence of the facts stated therein. 

Under r. 5 of the Rules, ‘‘standards of quality of the various articles of food 
specified in Appendix B to these rules are as defined in that Appendix”. 
eat (1) of r. 7 refers to the duties of the Public Analyst and it provides 
that 

“on receipt of a package containing a sample for analysis from Food Inspector or 
any other person the Public Analyst or an officer authorised by him shall compare the 
seal on the container and the outer cover with specimen impression received separately 
and shall note the condition of the seals thereon.” 

Under cl. (2) of r. 7, 


“the Public Analyst shall cause to be analysed such samples of food as may be sent 
to him by the Food Inspector or by any other person under the Act;” 
and under cl. (3), 


“after the analysis has been completed he shall forthwith supply to the person con- 
cerned a report in Form II of the result of such analysis.” : 
Now, Form III shows that the Public Analyst has to certify that he received 
a sample for analysis properly sealed and fastened and that he found the seal 
intact and unbroken. Then he has further to certify that he has analysed the 
aforementioned sample, and finally he has to give his opinion on the basis of 
the analysis carried out by him. There is no dispute that exh. 8, which is the 
report of the Publie Analyst, is in the prescribed Form III. The second part 
of that report gives the certificate that he analysed the tea sample sent to him 
and he has also declared the result of his analysis, which shows that the percent- 
age of water extract was 33.5 per cent. and the percentage of crude fibre was 
27 per cent. While the sample of tea sent to him in the present case conformed 
to the specifications mentioned in cls. (a), (b), (c) and (e) of art. 14 of Ap- 
pendix B to the Rules, it was not according to the specifications mentioned in 
els. (d) and (f) of art. 14. Under cl. (d), the extract obtained by boiling dry 
tea leaves is not to be less than 35 per cent., whereas in the present case the 
percentage of water extract was 33.5 per cent. Under cl. (f) of art. 14, the 
crude fibre in the tea sample must not be more than 15 per cent., whereas in 
the instant sample the percentage of crude fibre was 27 per cent. The Public 
Analyst, therefore, was of the opinion that the sample of tea was adulterated 
because it gave a lower percentage of water extract and a higher percentage 
of crude fibre than the prescribed limit. Now, in the first instance, it has to 
be mentioned that the learned Sessions Judge has made no reference at all 
in his judgment to the second defect mentioned in the report of the Public 
Analyst, namely, that the percentage of crude fibre disclosed in the sample of 
tea sent to him was 27 per cent., whereas under art. 14 it should not have been 
more than 15 per cent. That obviously would imply that the opinion of the 
Public Analyst that the tea sample'sent to him was adulterated would be cor- 
rect. In fact, on this point no argument seems to have been addressed on 
behalf of the respondent in the Sessions Court, and, as already stated, the 
learned Sessions Judge does not appear to have referred to the fact that the 
percentage of crude fibre was nearly double the normal percentage to be found 
in unadulterated tea, As indicated earlier, what is required in the form pre- 
scribed for the report of the Public Analyst is a certificate that he had analysed 
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the sample and a declaration about the result of this analysis. The form does 
not require the Public Analyst to state that, in arriving at the result of his 
analysis, he carried out the analysis in the manner mentioned in the several 
clauses of art. 14. The learned Sessions Judge was of the opinion, that the 
report did not show that the total ash was obtained after the tea leaves were 
dried to a constant weight at a temperature of 100°C with 100 parts of distill- 
ed water for one hour under reflux. In our opinion, in view of the form pre- 
scribed for the report by the Publie Analyst under r. 7 (3), it is not necessary 
for the Public Analyst to mention all the details of the manner in which he 
carried out the analysis. The form itself requires a certificate from him that 
he has analysed the sample, and when he so certifies, it must be presumed 
that the steps mentioned in art. 14 must have been followed by him.’ Rule 6 
of the Rules prescribes the qualifications of a Public Analyst, and it shows that 
fairly high qualifications in Chemistry and experience in analysis of food in 
a laboratory are required for persons to be qualified for appointment as Public 
Analysts. Under s. 114, ill. (e), of the Indian Evidence Act, the Court may 
presume that official acts have been regularly performed. Unfortunately, the 
learned Sessions Judge failed to draw this presumption in favour of the prose- 
cution when he upheld the contention raised on behalf of the defence that 
the report of the Public Analyst could not be’ accepted because it did not men- 
tion the various steps which were taken by the Public Analyst in making an 
analysis of the sample of tea submitted to him and state that the analysis was 
carried out as laid down under art. 14 of Appendix B of the rules. As already 
pointed out, this point was never raised in the Court of the trial Magistrate, 
nor did the respondent apply to the Court for sending the other sample or 
samples of tea in the case to the Director of the Central Food Laboratory, as 
provided under sub-s. (2) of s. 13. Since the report of the Public Analyst is 
in the form prescribed under r. 7(3) and since it shows that, as a result of 
the analysis of the sample submitted to him, two defects were disclosed, name- 
ly, there was a lower percentage of water extract and higher percentage of 
crude fibre than the prescribed limit, in our judgment, the opinion of the Pub- 
lic Analyst that the sample of tea in the present case was adulterated will have 
to be accepted. 

As regards the contention that there was a breach of r. 22, the evidence of 
the Food Inspector shows that he purchased 8 ozs. of tea and divided it into 
three parts. The vernacular deposition of the Inspector shows that he took 
care to see that the sample purchased by him was divided into three equal 
parts, so that it is apparent, as the learned Sessions- Judge has pointed out, 
that the sample of tea sent to the Public Analyst would be about 2.2/3 ozs. 
It is somewhat strange that the Food Inspector has deposed that he could not 
say as to what quantity was sent to the Public Analyst. Under r. 22, which 
is in part V of the Rules, the quantity of sample of food to be sent to the 
Public Analyst or to the Director of the Central Food Laboratory for analysis 
shall be as specified in the table set out therein. Item (8) of the table refers 
to tea, and the approximate quantity to be supplied to the Public Analyst 
or to the Director is stated to be 4 ozs. There is no doubt, therefore, that in 
the present case the Food Inspector sent about-1.1/3 oz. less than the approxi- 
mate quantity of 4 ozs. which was required to be sent under r. 22. Under 
s. 2, cl. (xiv), of the Adulteration Act, a “sample” means ‘‘a sample of any 
article of food taken under the provisions of this Act or of any rules made 
thereunder’’; and the quantity of sample of the article of food to be sent to 
the Public Analyst is the one prescribed under r. 22. The question is whether 
the view of the learned Sessions Judge, that by sending less quantity to the 
Public Analyst there was a possibility of the latter not being able to carry 
out a proper test of the sample, is correct. 

Now, the table under r. 22 itself shows that what is required to be sent to 
the Public Analyst is an ‘‘approximate quantity’’; so that, if in sending a 
sample of food to him a little more or less is supplied, that by itself cannot 
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introduce any infirmity in the analysis which may be carried out by. the Public 
Analyst. It is, true that, in the present case, the quantity of sample sent falls 
short of the required quantity” by 1.1/3 oz. But that necessarily would not 
imply that a proper test could not have been carried out by the Public Analyst. 
The use of the words ‘‘approximate quantity to be supplied’’ in the table in 
r. 22 itself shows that, regarding the quantity to be sent, the rule is recom- 
mendatory. That is also apparent from the wording of some other rules in 
Part V of the Rules dealing with the manner of packing, sealing, fastening 
and despatch of samples. The report of the Public Analyst does not indicate 
that any difficulty was found by him in carrying out his analysis. The res- 
pondent does not appear to have applied to the Court for asking the prose- 
cution, to call the Publie Analyst for cross-examination. As has been already 
stated, no attempt was made by the respondent for having any of the other 
samples sent to the Director of the Central Food Laboratory under sub-s. (2) 
of s. 13. Under s. 11, one-third of the sample is to be delivered to the person 
from whom the sample has been taken, and the remaining third is to be retain- 
ed for production in case any legal proceedings are taken. It is obvious, 
therefore, that more than 4 ozs. of the sample of tea was still available for 
analysis by the Director of the Central Food Laboratory if the respondent was 
not satisfied with the report of the Public Analyst. Though we are of the 
opinion that the Food Inspector in the present case failed in his duty to see 
that the proper quantity was sent to the Public Analyst for analysis, we do 
not think that any prejudice has been caused to the respondent because a lesser 
quantity of tea was sent to the Public Analyst than the approximate quantity 
of 4 ozs. prescribed under r. 22. Nor are we satisfied that, on account of that, 
an inference should be drawn in favour of the respondent that proper tests 
“were not carried out by the Public Analyst in the present case. 

The result is that we must differ from the view taken by the learned Sessions 
Judge that, on account of the failure of the Food Inspector strictly to comply 
with r. 22 of the Rules, there is an infirmity in the report of the Public Analyst 
which must go in favour of the accused. 

We must, however, observe that those concerned in the enforcement of bene- 
ficent social legislation must take care to observe scrupulously its provisions 
and the rules framed under the legislation. 

We must, therefore, hold that the accused sold to the Food Inspector adulte- 
rated tea and is guilty of an offence under s. 7 read with s. 16 of the Adultera- 
tion Act. 

The appeal will, therefore, be allowed, the order of acquittal passed by the 
learned Sessions Judge will be set aside, and the respondent will be convicted 
of the offence under s. 7 read with s. 16 of the Prevention of Food Adultera- 
tion Act, 1954. 

The trial Court imposed on the respondent a sentence of fine of Rs. 200 in 
default rigorous imprisonment for two months. Tea is an article of every-day 
consumption, and, in our view, the offence committed by the respondent is a 
serious one. We do not, therefore, think that the sentence which was imposed 
upon the respondent by the trial Court was in any manner excessive. We, 
therefore, sentence the respondent to a fine of Rs. 200 and in default to 
undergo rigorous imprisonment for two months. 

` Appeal allowed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Raju. 


MATHURABAI NILKANTH DESHPANDE v. RAMKRISHNA 
BHASKAR BARVE.* 


Civil Procedure Code (Act V of 1908), Sec. 11—Indian Contract Act (IX of 1872), Sec. 65 
—Trustees of Deosthan unauthorizedly selling trust property to plaintiff—Suit for 
possession by Deosthan against plaintiff and trustees but trustees joined as formal 
parties and no relief claimed against them—Plaintiff contending that if sale void 
Deosthan to be ordered to refund consideration—Suit decreed and no appeal filed 
—Suit by plaintiff against trustees for recovering consideration—Whether judgment 
in former suit res judicata on question of liability of trustees—Discretionary relief 
claimed in former suit and issue raised on it—Whether principle of res judicata 
applies to such issue—Applicability of principle of res judicata where raising of 
issue not obligatory—Principle embodied in s. 65, Indian Contract Act, whether can 
be extended to property purchased from consideration of void contract. 


A house belonging to a Deosthan was sold to the plaintiff for Rs. 2,000 by the 
defendants who were its trustees. Another trustee of the Deosthan filed a suit on 
its behalf against the plaintiff for a declaration that the sale of the house was void 
and for possession. The defendants were made formal parties to the suit and no 
relief was claimed against them. The plaintiff contended that if the sale deed was 
found to be void, the Deosthan should be put to terms and ordered to pay back 
Rs. 2,000. There was no prayer by the plaintiff that the defendants should be put 
to terms. The plaintiffs plea was rejected and the suit was decreed, the trial Judge 
finding that neither the Deosthan or the defendants could be put to terms before 
setting aside the sale. There was no appeal against the decree. Thereafter the 
plaintiff filed a suit against the defendants and the Deosthan and inter alia contend- 
ed that a decree should be passed against the defendants for Rs. 2,000. On the 
question whether the judgment in the previous suit was res judicata on the ques- 
tion whether the defendants should be ordered to refund Rs. 2,000 to the plaintiff:— 

Held, that as the parties in the former suit had not joined issue on the question 
of the liability of the defendants to refund Rs. 2,000 and as there was no adverse 
finding in the judgment in the previous suit against the defendants, the judgment 
did not operate as res judicata on the question of the liability of the defendants to 
pay Rs. 2,000 to the plaintiff. 

Midnapur Zamindari Company Ld. v. Naresh Narayan Roy, Midnapore Zamin- 
dary Company, Ltd. v. Naresh Narayan Roy,’ Krishna Chandra v. Challa Ramanna’ 
and Prabhudayal v. Chhotelal,’ referred to. 

If a relief in a suit is claimed in fact, whether discretionary or not, and an issue 
raised on it the principle of res judicata would apply as the relief, though discre- 
tionary, having been claimed, it is a matter directly and substantially in issue, If 
a particular issue has not been raised, the principle of res judicata would still apply 
to it if that issue ought to have been made a ground of defence or attack. But this 
principle would not apply if the raising of that issue was discretionary and not 
obligatory. : ; 

The principle embodied in s. 65 of the Indian Contract Act, 1872, cannot be extend- 
ed to properties purchased from the consideration of a void contract. 


On March 12, 1945, Nilkanth and Baliram (defendants Nos. 1 and 2) pur- 
porting to act as Wahiwatdars of Deosthan of Prabhu Dattatraya of Arvi (de- 


*Decided, November 25, +1959. Letters Civil Judge, Class IT, Arvi, in Civil Suit No. 
Patent Appeal No. 115 of 1955, against the 90-A of 1951+ 
decision of P. P. Deo J., in Second Appeal No. 1 (1920) I.L.R. 48 Cal. 460, P.o. 
861 of 1955, reversing the decree passed by 2 (1924) I.L.R. 51 Cal. 631, P.O., 8.0. 26 
R. D. Doongaji, Additional District Judge, Bom. L.R. 651, P.O. 
Wardha, in Civil Appeal No. 24-A of 1953, 3 (1931) 84 Bom. L.R. 508, P.O. 
reversing the decree passed by K. K. Kolhekar, 4 [1949] Nag. 147. 
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fendant No. 6), executed a sale-deed of a house of defendant No. 6 and receiv- 
ed Rs. 2,000 from Ramkrishna (plaintiff) as consideration. Thereupon, de- 
fendant No. 6 represented by one Gangadhar another trustee (defendant No. 4) 
and one Chintaman, instituted Civil Suit No. 8-A of 1947, for cancellation of 
the sale-deed, possession of the house and for damages from the date of the 
sale to the date of possession. The suit was decreed. The sale-deed was de- 
clared void and not binding on defendant No. 6. The claim for possession 
and mesne profits from the date of sale till the date of delivery of possession 
was decreed. There was no appeal. The plaintiff pleaded in that suit that 
the consideration of sale was received by defendant No. 6 and out of the 
consideration the trustees purchased from him for defendant No. 6 field No. 
17/1 for Rs. 1,800 and the balance of Rs. 200 was spent on other purposes. 
The’ plaintiff claimed the refund of Rs. 2,000 plus Rs. 300 spent by him for 
repairs of house and Rs. 200 paid by him to the malguzar as consent money. 
It was pleaded that defendant No. 6 was not entitled to possession of the 
house and still retain the field, the amount of consideration and its income. 
He stated that he was prepared to accept field No. 17/1 for Rs. 1,800. The 
Court held that the alienation by defendants Nos. 1 and 2 was neither for 
legal necessity nor for benefit of the estate of defendant No. 6 who was en- 
titled to possession as well as mesne profits. It was held that these defendants 
had no authority to act for defendant No. 6. As regards the plaintiff’s plea 
it was held that he had spent about Rs. 100 for repairs and paid Rs. 200 as 
consent money. It held that the alienee had failed to prove that field No. 17/1 
was purchased out of the consideration for sale. It was further held that he - 
had failed to prove that defendant No. 6 had received any benefit by the trans- 
action dated March 12, 1945. f 

About two and a half years after the decision of this suit, plaintiff brought 
the present suit for the following reliefs :— 

(a) Defendant No. 6 shall execute sale-deed of field No. 17/1 for a consideration 
of Rs. 1,800 and put the plaintiff in possession. 

(b) That a decree for Rs. 1,793 made up of Rs, 624 decreed as mesne profits in the 
earlier suit, Rs. 328 for repairs, Rs. 227 for Municipal taxes, Rs. 200 for the balance of 
consideration and interest on Rs. 624 on account of mesne profits decreed in the first 
suit and other amounts. 

(c) In the alternative the plaintiff claimed a decree for Rs. 1,800 plus Rs. 1,793. 

The trial Court dismissed the suit against defendant No. 6 and decreed the 
claim against defendants Nos. 1 and 2 for Rs. 2,000 and costs. Both 
defendant No. 6 and defendants Nos. 1 and 2 preferred separate ap- 
peals. The lower appellate Court dismissed the suit against defendants 
Nos. 1 and 2 and decreed the claim against defendant No. 6 for execution 
of the sale-deed in respect of field No. 17/1 and Rs. 600 as mesne profits of 
that field from the date of purchase by defendant No. 6 till the date of suit. 

Defendant No. 6 appealed to the High Court at Nagpur. The appeal was 
heard by P. P. Deo J., who delivered the following judgment on August 16, 
1955. 

P. P. Deo J. [His Lordship after stating the facts, proceeded.] The points 
for determination in this appeal are: 

(1) What is the effect of the decision in Civil Suit No. 8A of 1947 that 
defendant No. 6 was not bound to make any compensation to the plaintiff? 

(2) Whether defendant No. 6 has received any amount under the sale dated 
March 12, 1945; if so, what? 

(3) Whether defendant No. 6 was bound to refund it to the plaintiff? 

The lower appellate Court took the view that the decision was not res judi- 
cata because the Judge deciding the earlier suit took the view that defendant 
No. 6 was not liable to make any compensation before obtaining a decree for 
possession. The learned Judge also took the view that having held that the 
sale-deed dated March 12, 1945, was void and not binding on defendant No. 6, 
the decision of the other issues was obiter and cannot operate as res judicata, 
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The lower: appellate Court has manifestly misunderstood the judgment in 
Civil Suit No. 8-A of 1947. It was not there decided that the matters raised 
by the present plaintiff in that suit could be decided only after defendant 
No. 6 actually obtained possession from the plaintiff. Where the sale-deed is 
declared invalid, the consideration being for the most part not justified by 
legal necessity, yet as to certain sums necessity was established, the deeree for 
possession can rightly be made conditional on the payment by the plaintiff of 
such sums to the defendant: Vadtvelam v. Natesam.’ It was, therefore, neces- 
sary for the final decision of Civil Suit No. 8-A/47 to frame issues and decide 
the contentions raised by the present plaintiff in that suit. The decision in 
that suit, therefore, operates as res judicata. 

In Mst. Sitabai v. Hari? it was held, where a point is whined in the pleadings 
and the parties have without protest joined issue thereon a decision on if ope 
rates as res judicata between the parties even though the point was not pro- 
perly raised. In reaching this decision reliance was placed on Midnapore 
Zamindary Company Ltd. v. Naresh Narayan Roy? and Krishna Chandra v. 
Challa Ramanna.4 Prabhudayal v. Chhotelal® is to the same effect. Disagreeing 
with the lower appellate Court; I, therefore, hold that the findings in Civil Suit 
No. 8-A/47 operate as res judicata i in this suit. As already pointed out it was. 
there held that defendant No. 6 had not received any benefit under the sale- 
deed dated March 12, 1945, and that defendant No. 6 was not bound’to make 
any compensation to the plaintiff as condition for obtaining a decree for 
possession. 

In this view, it is not necessary to consider whether the plaintiff was at all 
entitled to any compensation under s. 65 of the Contract Act. 

The learned counsel for the plaintiff-respondent contends that the decree 
should be passed against defendants Nos. 1 and 2 for the consideration of 
Rs. 2,000 received by them. The finding in the earlier suit that the considera- 
tion did not reach defendant No. 6 operates as res judicata between the plain. 
tiff and defendants Nos. 1 and 2 though they were on the same side in the 
earlier suit. The lower appellate Court dismissed the suit against them on the 
ground that they had not received any benefit under the sale-deed. This find- 
ing is inconsistent with the finding in the earlier suit. Defendants Nos. 1 and 
2 cannot escape the liability on the finding in the latter suit. The decree of 
the trial Court against them was correct. 

The appeal is allowed. Plaintiff’s suit against defendant No. 6 is dismissed 
with costs throughout. Plaintiff will pay costs of defendant No. 6 in all 
the three Courts. Plaintiff’s claim against defendants Nos. 1 and 2 is decreed 
with proportionate costs throughout. The appeal of defendants Nos. 1 and 2 
in the lower appellate Court is dismissed with costs. 


Defendant No. 1’s widow, Mathurabai, and his son appealed under the 
Letters Patent. 


D, R. Bazy, for the appellant. 

B. R. Mandlekar, for respondent No. 1. 
D. B. Padhye, for respondent No. 5. 

J. N. Chandorkar, for respondent No. 6. 


Rasu J. This is a Letters Patent appeal by the widow and son, who are 
legal representatives of the deceased Nilkanth who was original defendant No. 
1, from the judgment and decree of Mr. Justice Deo in Second Appeal No. 851 
of 1955. The material facts necessary for deciding this appeal are as follows :— 

A house belonging to the Deosthan of Prabhu Dattatraya of Arvi was sold 
by two of the trustees of the, Deosthan, namely, Nilkanth and Baliram (de. 
fendants Nos. 1 and 2), to the plaintiff Ramkrishna, for Rs. 2,000 on March 

1 (1914) LL.R. 37 Mad. 435. Bom. L.R. 651, P.O. 


2 [1938] Nag. 496. 4 (poy 84 Bom. L.R. 608, r.o. 
3 (i924 I.L.R. 61 Cal. 631, P.O., 8.0. 26 5 [1949] Nag. 147. 
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12, 1945. The plaintiff was put in possession of the house. On March 23, 
1945, the two trustees purchased field No. 17/1 belonging to the plaintiff Ram- 
krishna, for Rs. 1,800. In 1947, Gangadhar, another trustee of the Deosthan, 
and one Chintaman, Pujari of the Deosthan, instituted Civil Suit No. 8-A of 
1947 for a declaration that the sale of the house of the Deosthan in favour 
of the plaintiff Ramkrishna was void, for possession of the house, and for 
damages. The suit was decreed, the sale-deed of the house of Deosthan having 
been declared void and not binding on the Deosthan. In that suit the pur- 
chaser of the house contended that if the sale-deed of the house of the Deosthan 
was found to be void, the Deosthan should be put to terms and should be 
ordered to pay Rs. 2,000, but this plea was also rejected on the ground that 
the alienee had failed to prove that the Deosthan had received any benefit 
from the transaction dated March 12, 1945, and on the ground that the alienee 
had also failed to prove that field No. 17/1 had been purchased out of the 
consideration for the sale dated March 12, 1945, and the Deosthan obtained 
a decree for possession of the house unconditionally. Against the judgment 
in Civil Suit No. 8-A of 1947 there was no appeal. Two and a half years’ 
later, in 1951, Ramkrishna, the vendee of the house of the Deosthan, brought 
the present suit out of which this appeal arises. The Deosthan was impleaded 
as defendant No. 6. Plaintiff’s two vendors, namely, the two trustees Nilkanth 
and Baliram, were impleaded as defendants Nos. 1 and 2. The following re- 
liefs were claimed in the plaint :— 

(a) Defendant No. 6 shall execute a sale-deed of field No. 17/1 for a con. 
sideration of Rs. 1,800 and put the plaintiff in possession. 


(b) That a decree for Rs. 1,793 made up of Rs. 624 decreed as mesne pro- 
fits in the earlier suit, Rs. 328 for repairs, Rs. 227 for municipal taxes, Rs. 200 
for the balance of consideration and interest on Rs. 624 on account of mesne 
profits decreed in the first suit, and other amounts. 

(c) In the alternative the plaintiff claimed a decree against defendants 
Nos. 1 and 2 for Rs. 1,800 plus Rs. 1,793 and other small items. 

This suit by Ramkrishna, the purchaser of the house belonging to the Deos- 
than, was dismissed by the trial Court as against the Deosthan, but the trial 
Court decreed the claim as against defendants Nos. 1 and 2, Nilkanth and 
Baliram, for Rs. 2,000 and costs. Defendant No. 6 and the two vendors, de: 
fendants Nos. 1 and 2, preferred separate appeals. The first appellate Court 
reversed the decree against defendants Nos. 1 and 2 for Rs. 2,000 and dismissed 
the suit as against them but decreed the claim as against the Deosthan (de- 
fendant No. 6) for execution of a sale-deed in respect of survey No. 17/1, and 
also decreed mesne profits. 

A second appeal was preferred to the High Court by the Deosthan (defend. 
ant No. 6) in which defendants Nos. 1 and 2 were made respondents. The 
plaintiff did not however appeal. In second appeal the learned single Judge 
of the High Court allowed the appeal of the Deosthan and dismissed the suit 
against the Deosthan with costs throughout. But he decreed the plaintiff’s 
claim against defendants Nos. 1 and 2. Leave was granted to the legal repre- 
sentatives of defendant No. 1 to file a Letters Patent appeal but as no leave 
had been applied for by defendant No. 2, defendant No. 2 has been joined as 
respondent in the Letters Patent appeal filed by the legal representatives, 
namely, the widow and son of Nilkanth, the original respondent No. 1. 

The learned single Judge of the High Court was of opinion that the first 
appellate Court erred in its decision that the judgment in the first Civil Suit 
No. 8-A of 1947 was not res judicata. He held that in that suit it was neces. 
sary for the final decision of that suit to frame issues and to decide the con- 
tentions raised by the present plaintiff in that suit and that, therefore, the 
finding in that suit that the consideration of the sale of the house did not 
reach the Deosthan operated as res judicata between the plaintiff and the 
Deosthan and also between the plaintiff and defendants Nos. 1 and 2 although 
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plaintiff and defendants Nos. 1 and 2 were on the same side in the earlier suit. 
He further observed: 

“...it was there held that defendant No. 6 had not recelved any benefit under the 
sale deed dated 12-3-45 and that defendant No. 6 was not bound to make any compen- 
sation to the plaintiff as condition for obtaining a decree for possession. 

In this view, it ia not necessary to consider whether the plaintiff was at all entitled 
to any compensation under section 65 of the Contract Act.” 

Then he proceeded to consider the contention that a decree should be passed 
against defendants Nos. 1 and 2 for the consideration of Rs. 2,000 received 
by them and observed as follows :— 

“The finding in the earlier sujt that the consideration did not reach defendant No. 6 
operates as res judicata between the plaintiff and defendants Nos. 1 and 2 though they 
were on the same side in the earlier suit. The lower appellate Court dismissed the suit 
against them on the ground that they had not received any benefit under the sale deed. 
This finding is inconsistent with the finding in the earlier suit. Defendants Nos. 1 and 2 
cannot escape the liability on the finding in the latter suit. The decree of the trial 
Court against them was correct.” 

The learned single Judge of the High Court, therefore, dismissed the suit 
against the Deosthan and decreed the plaintiff’s claim against defendants Nos. 
1 and 2. 

The Original Civil Suit No. 8-A of 1947 brought by the Deosthan for pos- 
session on the ground that the sale-deed of the house of the Deosthan by two 
trustees was void was decreed, the sale-deed having been found to be void be- 
cause under the will executed by one Govindrao Therpal who had constituted 
the trust of the Deosthan, the trustees had no power to alienate the trust- 
property but that they had power only to purchase property for the Deosthan. 
While decreeing the suit for possession filed by the Deosthan, the Court also 
decided whether the Deosthan should be put to terms regarding the refund of 
the consideration money of Rs. 2,000 paid by Ramkrishna for purchasing the 
house of the Deosthan. That Court held that the consideration did not reach 
the Deosthan and that, therefore, an unconditional decree should be passed in 
favour of the Deosthan without putting it to any terms regarding payment of 
money to Ramkrishna who had paid Rs. 2,000 for purchasing the house. 

The learned single Judge of the High Court held that this judgment in the 
Original Civil Suit No. 8-A of 1947, against which no appeal had been prefer- 
red, operated as res judicata in the present litigation. He, therefore, held that 
the first appellate Court erred in decreeing the plaintiff’s claim against the 
Deosthan. He, however, decreed the plaintiff’s claim against defendants Nos. 
1 and 2 for Rs. 2,000 which had been dismissed by the first appellate Court. 
Although the claim against defendants Nos. 1 and 2 had been dismissed by the 
first appellate Court and although the plaintiff did not go in appeal against 
that judgment, the learned single Judge passed a decree in favour of the 
plaintiff who had not come in appeal. 

In this Letters Patent appeal the following points have been argued by the 
learned counsel :— 

(1) The learned single Judge of the High Court erred in holding that 
the judgment in Civil Suit No. 8-A of 1947 was res judicata in the present 
litigation. 

(2) He erred in passing a decree in favour of plaintiff against défendants 
Nos. 1 and 2 although plaintiff had not come in second appeal before him. 

(3) In second appeal the decree was passed against the legal representa- 
tives of Nilkanth (defendant No. 1) although it is nobody’s case that the widow 
and son reaped any benefit from the amount of Rs. 2,000 which had been paid 
by the plaintiff. Relying on Mst. Sahaudra Bai v. Sri Deo Radha Ballabhji 
Mandir,’ it is urged that the decree should not have been passed against the 
legal representatives of defendant No. 1. 


1 [1940] Nag. 94. 
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(4) As the first appellate Court had dismissed the suit as against defend- 
ants Nos. 1 and 2 and there was no appeal by the plaintiff, the learned single 
Judge of the High Court in second appeal was not justified in passing a 
decree against defendants Nos. 1 and 2 in favour of the plaintiff when the 
plaintiff had not appealed against the dismissal of his suit as against defend- 
ants Nos. 1 and 2. 

On behalf of the Deosthan it is contended that the learned single Judge was 
right in dismissing the suit as against the Deosthan. The learned counsel sup- 
` ports the judgment of the learned single Judge and his finding that the judg- 
ment in Civil Suit No. 8-A of 1947 is res judicata. 

The learned counsel for the plaintiff Ramkrishna (respondent No. 1) has 
contended that the judgment in Civil Suit No. 8-A of 1947 is not res judicata 
in the present litigation because the parties in both the litigations were not 
in the same capacity, particularly the Deosthan. He also relies on s. 35 of the 
Transfer of Property Act and contends that when the house of the Deosthan 
was sold, a benefit was reaped by the Deosthan by the purchase of survey No. 
17/1 for the Deosthan and that, therefore, the Deosthan cannot repudiate the 
sale of its house while confirming the purchase of the field for the Deosthan. 
It is also contended by him that in Civil Suit No. 8-A of 1947 by the Deos- 
than for possession of the house, the alienee of the house had a discretion to 
ask for a relief ‘under s. 41 of the Specific Relief Act. The Court also had a 
discretion under s. 41 of the Specific Relief Act on adjudging the cancella- 
tion of the sale-deed dated March 12, 1945, to require the Deosthan to make 
any compensation to Ramkrishna who had purchased the house on payment 
of Rs. 2,000. It is, therefore, contended that when a discretionary relief was 
asked for, the finding regarding such discretionary relief could not operate 
as.res judicata in a subsequent litigation even if it relates to the same relief 
against the Deosthan or against the vendors, namely, the trustees for the 
Deosthan. 

In our opinion, with great respect, the learned single Judge of the High 
Court rightly dismissed the suit against the Deosthan but erred in finding that 
the Judgment in Civil Suit No. 8-A of 1947 operated as res judicata between 
plaintiff and defendants Nos. 1 and 2 although they were all defendants in the 
earlier suit and in passing a decree against them for Rs. 2,000. 

In order to decide whether a particular judgment is res judicata or not one 
must look at the pleadings in the suit, the issues in that suit and the judgment 
in that suit. Suit 8-A of 1947 was by the Deosthan for possession of its house 
upon the allegation that two of the trustees who sold the homse to Ramkrishna 
had no authority at all to alienate the property of the Deosthan, because 
under the will of Govindrao Therpal constituting the trust of the Deosthan, 
the trustees had no power to alienate the property of the Deosthan although 
they had authority to purchase property for the Deosthan. The suit was, 
therefore, for possession of the house of the Deosthan notwithstanding that a 
sale-deed had been executed by two of the trustees in favour of Ramkrishna. 
In that suit the two trustees were impleaded as parties but no relief was 
claimed against them. The only relief claimed was as against Ramkrishna for 
possession of the house which was in his possession. Ramkrishna, who was de- 
fendant No. 1 in that suit, admitted in the written statement that the trust 
had been created by a registered will, that there was no specific permission 
or authority given by the will to the trustees to alienate the trust-property, but 
contended that there was also no prohibition against allienation. It was also 
contended that at the most the sale transaction was voidable, that if the 
plaintiff Deosthan wanted the transaction to be set aside, possession should 
be restored to the Deosthan only on condition that it should refund to defend- 
ant No. 1 (the present plaintiff) the consideration of the sale-deed, namely, 
Rs. 2,000 and some amount spent on repairs. It was also submitted in the writ- 
ten statement that the Deosthan had received Rs. 2,000 from defendant 
No. 1 Ramkrishna and in consideration thereof the Deosthan had put defend- 
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ant No. 1 in possession of the house in suit. It is, therefore, clear from this 
statement that while resisting the suit by the Deosthan for possession of the 
house, Ramkrishna had pleaded that if possession was to be awarded to the 
Deosthan, it should be ordered to refund a sum in excess of Rs. 2,000 because 
the Deosthan had reaped the benefit of the receipt of the consideration of 
Rs. 2,000 for the sale. 


Turning to the issues framed in that suit, we find that issue No. 5 is whe- 
ther the alienation by some of the trustees was for legal necessity and for the 
benefit of the deity. The finding was that it was neither for the benefit of ` 
the deity nor for legal necessity. Issue No. 8 was whether the trustees or the 
deity could be put to terms before setting aside the sale. On this issue the 
finding was in the negative. In its judgment the trial Court in Civil Suit No. 
8-A of 1947 held that the sale was absolutely void because it had not been 
executed with the concurrence or approval of all the trustees or a majority of 
them and had been executed by defendants Nos. 2 and 3 in that suit (present 
defendants Nos. 1 and 2) without the requisite authority. On the question 
whether the plaintiff deity should be put to terms, the learned trial Judge in 
that suit observed as follows in his judgment :— 

“I consider that the plaintiff cannot be put to terms in the present case as it has not 
been specifically proved that the plaintiff has derived any benefit from out of the sum 
of Rs. 2,000 which the defendants Nos. 2 and 3 have received as consideration of sale in 
favour of defendant No. 1 [plaintiff in present suit]...Neither the plaintiff nor the trustees 
are liable to pay the amount spent by the defendant No. 1, before obtaining the decree 
for possession.” 

Consequently, Civil Suit No. 8-A of 1947 was decreed in favour of the Deos- 
than by awarding possession of the house. It is clear from the written state- 
ment that Ramkrishna claimed that the deity should be put to terms by being 
ordered to pay Rs. 2,000. There was no prayer that the two trustees Nilkanth 
and Baliram should be put to terms. The judgment in Civil Suit No. 8-A of 
1947 would, therefore, be res judicata on the following points :— 


(1) whether the sale-deed of the house dated March 12, 1945, was void or 
not, and yr 

(2) whether in view of the fact that the sale-deed was void, the Deosthan 
should be put to terms or made to refund Rs. 2,000 to Ramkrishna. 


It could not be res judicata on the question whether the trustees Nilkanth and 
Baliram should be ordered to refund Rs. 2,000 to the vendee Ramkrishna, be- 
cause that issue was not raised in the pleadings. The plaintiff Deosthan had 
claimed no relief as against the trustees. The controversy and the issues were 
between the Deosthan and the vendee Ramkrishna. The trustees were only 
made formal parties because the vendee Ramkrishna had taken a document 
from them in respect of the house belonging to the Deosthan. In that suit 
which was filed by the Deosthan there was no conflict of interests between 
Ramkrishna and the trustees who were all defendants. Moreover, none of them 
appealed against that judgment. Ramkrishna who alone had failed in that 
judgment could have appealed, and as he had not appealed, that judgment 
would be res judicata against him on the points referred to above. But Nilkanth 
and Baliram, the two trustees, had not failed in that litigation. There was no 
decree against them. In fact, no relief was claimed against them. It is true 
that they have not gone in appeal, but the judgment did not contain any ad- 
verse finding as against them, and even if the judgment contained an adverse 
finding against them, as they had succeeded in the litigation it was not neces- 
sary for them to go in appeal and the judgment could not cpnstitute res 
judicata, because if a party succeeds in a suit or appeal the judgment would 
not operate as res judicata even if there is an adverse finding upon some other 
matter. It is only when the suit or appeal is decreed against a party that 
the party can go in appeal and challenge the decree. In Midnapur Zamindari 
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Company Ld. v. Naresh Narayan Roy? their Lordships observed as follows 
(pp. 467-68) :— 

“Their Lordships do not consider that this will found an actual plea of res judicata, 
for the defendants, having succeeded on the other plea, had no occasion to go further 
as to the finding against them:...” f 
As the judgment in Civil Suit No. 8-A of 1947 was not adverse to Nilkanth 
and Baliram, no findings in that judgment can operate as res judicata as 
against them. In fact, there is no adverse finding against them because the 
Judge observed that neither the plaintiff Deosthan nor the trustees Nilkanth 
and Baliram were liable to pay the amount of Rs. 2,000. The finding on issue 
No. 8 is that neither the trustees nor the deity can be put to terms before 
setting aside the sale. The finding on this issue is, therefore, not adverse either 
to the deity or to the trustees who sold the house to Ramkrishna. 

The learned single Judge of the High Court, however, thought that this 
judgment operated as res judicata because in his opinion if a point is raised 
in the pleadings and the parties have joined issue thereon, a decision on it 
appears as res judicata between the parties even though the point was not 
properly raised, and he referred to the decisions in Midnapore Zamindary 
Company, Lid. v. Naresh Narayan Roy, Krishna Chandra v. Challa Raman- 
nat and Prabhudayal v. Chhotelal.5 In Midnapore Zamindary Company Ltd. 
v. Naresh Narayan Roy their Lordships of the Privy Council agreed with the 
following observations on the question of res- judicata made by Sir John George 
Woodroffe and Walmsley JJ. (pp. 640-41) :— 


“...It was contended before us that whatever the appellants might have done in 
this respect, the issue in fact was not a necessary or proper one to be tried in that suit, 
and that it is open to us to say so. But we must see first whether this Court adjudged 
otherwise, that is, whether this Court having the question before its mind decided that 
the issue did arise. If so, that decision would be as much res judicata as the final deter- 
mination of the issue on the merits. If we are of opinion that the Court did so decide, 
we are not concerned to see whether it did so rightly or not, and indeed cannot do so. 
Now this is not a case, as not infrequently happens, where incidentally some point is 
decided which is not necessary, which was not of first-rate importance or specially 
brought to the notice of the Court. The plaintiff had excluded the question by the 
statement of his pleader. The First Court had therefore expressly stated that it could 
not decide it. The defendant, the present appellant, has expressly urged that the Judge 
was wrong in not deciding this question even though his action was based on the plain- 
tiffs adviser’s statement and he asked this Court expressly to decide it. As the Court 
did so, it seems to us that we ought to assume not that it did something which was un- 
necessary, but that in so far as it decided the point raised, it must also have decided 
that the defendant’s objection that the pomt should be tried was a good one and that 
the issue was one which did arise in the suit.” 

It was also observed (p. 642) :— 

“...But if so, what was the necessity of discussing the question in the judgment? 
We ought not, we think, to assume that the Judges discussed a question which was 
irrelevant to the case, and then granted no relief in respect_of it; but rather that as 
they had discussed and negatived the alleged tenancy right in the judgment they in- 
tended to, and did, give a decree which should give effect to these findings. If so, the 
learned Judges’ decree in effect gave to the respondents before us a right to the lands 
in that suit free of the alleged tenancy right claimed. We are of opinion, therefore, that 
the issue as to the appellants’ right is res judicata.” 

It is, therefore, clear that if any of the parties raises an issue and the Court 

agrees that that issue did arise and was necessary for determining the question 

at issue and decides it, its decision on that issue would be ves judicata even if 

the suit might or should have been properly determined without deciding that 

issue. In Krishna Chandra v. Challa Ramanna it was held that where a 
2 (1920) I.L.R. 48 Cal. 460, P.o. 4 (1931) 34 Bom. L.R. 508, P.o. 


3 (1924) I.L.R. 51 Cal. 631, P.o., 5.0. 26 5 [1949] Nag. 147. 
Bom. L.R. 651, P.O. 
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point is not properly raised by the plaint, but both parties have without pro- 
test chosen to join issue upon that point, the decision on the point would ope- 
rate as res judicata between the parties. In Prabhudayal v. Chhotelal it was 
observed (p. 148): 


“Where a point is raised in the pleadings and the parties have without protest join- 

ed issue thereon a decision on it operates as res judicata between the parties even 
though the point was not properly raised and the finding on the point was not necessary 
and the previous suit could have been decided independently of the decision upon that 
issue.” 
But, in our opinion, the facts of the instant case do not warrant the applica- 
tion of those principles. As already pointed out in Civil Suit No. 8-A of 1947, 
the plaintiff did not raise any question as to whether the consideration money 
of Rs. 2,000 had been utilised by defendants Nos. 1 and 2 who were defend- 
ants Nos. 2 and 8 in that litigation. Nor was this question raised in the writ- 
ten statement. In the written statement what was contended was merely 
that the Deosthan, which was the plaintiff, had reaped the benefit of the amount 
of consideration and it was, therefore, contended that the plaintiff Deosthan 
should not get possession of the house unless it was ordered to refund Rs. 2,000, 
the amount of consideration for the sale-deed, on the assumption that the sale- 
deed was void. There was, therefore, no contention in the pleadings that the 
vendors of that sale-deed should be ordered to refund Rs. 2,000. This ques- 
tion also was not necessary to be decided. While framing the issue No. 8, 
however, the trial Judge added the names of the defendants and framed the 
issue as ‘Whether the trustees or the deity can be put to terms before setting 
aside the sale’. But in the diseussion on the issue there is no reference to 
the question whether the trustees had reaped the benefit of Rs. 2,000 the con- 
sideration paid by the vendee. This is not, therefore, a case where the parties 
had joined issue on the question of the liability of defendants Nos. 1 and 2 
to refund the consideration money to another defendant. The cases cited, 
therefore, do not apply to the facts of the instant qase. 

Further, in fact, there is no adverse finding to operate as res judicata. The 
finding is in fact in favour of defendants Nos. 1 and 2. The finding is that 
they are not liable to refund Rs. 2,000 to Ramkrishna. For both reasons, 
namely, that in fact the parties did not join issue and also because there is no 
adverse finding in that judgment against the present defendants Nos. 1 and 
2, that Judgment does not operate as res judicata on the question of the liabi- 
lity of defendants Nos. 1 and 2 to pay Rs. 2,000 to Ramkrishna. But that 
judgment does operate as res judicata on the question whether defendant 
No. 6, the Deosthan, was liable to pay Rs. 2,000 to Ramkrishna. The finding 
on this question was against Ramkrishna and would operate as res judicata in 
this case. The question, therefore, should not have been tried in the present 
litigation and should not have influenced the decision of the trial Court or of 
the first appellate Court. The learned single Judge of the High Court, with 
great respect, therefore rightly dismissed the suit as against the Deosthan. 

The next question for determination is whether the learned single Judge 
of the High Court was justified in passing a degree against defendants Nos. 1 
and 2 when the suit against them was dismissed by the first appellate Court 
and there was no appeal by the plaintiff. The learned single Judge thought 
that the finding in the first suit that the consideration did not reach the Deos- 
than (defendant No. 6) operated as res judicata between the present plaintiff 
and defendants Nos. 1 and 2 though they were on the same side in the earlier 
suit. In that suit by the Deosthan there was no conflict of interests between ` 
the trustees and Ramkrishna who were all defendants as no relief was claimed ` 
against the trustees. There was, in fact, a finding that the consideration did 
not reach the Deosthan. That would not amount to a finding that the consi- 
deration had reached some other persons, namely, defendants Nos. 1 and 2. 
In fact, as already pointed ont, there is a finding that neither the Deosthan 
nor the two vendors were liable to refund the amount of Rs. 2,000. With 
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great respect the learned single Judge, therefore, in our opinion, erred in 
-observing that the finding of the first appellate Court that defendants Nos. 1 
and 2 had not received any benefit under the sale-deed is inconsistent with 
the finding in the earlier suit which operates as res judicata. The learned 
single Judge observed that defendants Nos. 1 and 2 could not escape the 
liability and that the decree of the trial Court against them was, therefore, 
correct. The learned single Judge restored the decree of the trial Court. If 
the judgment in the earlier suit operates as res judicata, the finding therein 
was that defendants Nos. 1 and 2 are not liable to refund Rs. 2,000 to Ram- 
krishna. Ramkrishna did not go in appeal against that judgment. With great 
respect, therefore, we are of opinion that the learned single Judge should 
not have reversed the dismissal by the first appellate Court of the suit against 
defendants Nos. 1 and 2 merely on the ground that the question of res judicata 
had been misjudged by the first appellate Court and on the ground that in 
fact the judgment in suit No. 8-A of 1947 operated as res judicata. 

As regards the contention that the learned single Judge should not have 
passed a decree in favour of the plaintiff against defendants Nos. 1 and 2 be- 
cause the appeal before him was filed by defendant No. 6, the Deosthan, and 
not by the plaintiff, reliance is placed on O. XLI, r. 33, Civil Procedure Code. 
The learned single Judge could, therefore, have passed a decree in favour of 
a respondent although he had not filed an appeal or cross-objections. 

As regards the contention that no decree should have been passed by the 
learned single Judge against the legal representatives, namely, the widow and 
son of defendant No. 1, reliance is placed on Mst. Sahaudra Bai v. Shri Deo 
Radha Ballabhji Mandir® for the contention that even if a decree could 
have been passed against defendant No. 1, no decree could have been 
passed against his legal representatives unless it is shown that the legal 
representatives had derived some benefit from the transaction. In our opinion, 
this Nagpur case relates to a question of breach of trust and it has no appli- 
cation to a case where the consideration received for a sale-deed should be 
ordered to be refunded under s. 65 of the Contract Act if the sale-deed is 
discovered to be void or becomes void. In the Nagpur case the suit had been 
filed for making good out of the joint estate of the deceased trustee, the loss 
occasioned by breach of trust by him. The suit was filed against the daughter 
of the deceased trustee in respect of the breach of trust said to have been com- 
mitted by her father. She herself was not the trustee and she did not commit 
any wrong act. The defaulted money was also not in her possession. It was, 
therefore, held that the suit against her was one under art. 98 of the First 
Schedule to the Limitation Act to make good out of the joint estate of the 
trustee the loss occasioned by breach of trust. This decision is, therefore, no 
authority for the proposition that the legal representatives of a person who 
had entered into a contract cannot be sued for compensation under s. 65 of 
the Contract Act. If a suit is filed against the legal representatives of a de- 
ceased person for what the deceased person had done, the decree can provide 
that the money should be paid out of the property of the deceased in the 
hands of the legal representatives. Vide s. 52 of the Civil Procedure Code. 
In the present case defendant No. 1 was alive when the suit was filed and his 
legal representatives were joined as parties only in second appeal. There is, 
therefore, no merit in the objection that no decree could be passed against the 
legal representatives of defendant No. 1. 

*, Mr. Mandlekar, learned counsel for the alienee, the plaintiff, has contended 
` that the parties to Civil Suit No. 8-A of 1947 had not the same capacity as the 
parties to the present litigation and that the capacity of the Deosthan in both 
the suits is different. His contention is that in the earlier suit the Deosthan 
had filed the suit in the capacity of owner of the house, while in the second 
suit the Deosthan is joined as a person intermeddling and receiving Rs. 2,000. 


6 [1940] Nag. 94. 
L. R.—24 
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In our opinion, this contention has no merit for two reasons, (i) because the 
Deosthan cannot intermeddle, it being not a human being; it can only act 
through trustees; (ii) in both the suits the Deosthan was treated as the owner 
of the property i.e. the house in question. As owner, a person who sells the 
property receives its consideration, but it cannot be said that his capacity as 
owner is different from his capacity in receiving consideration money. 

In our opinion, s. 35 of the Transfer of Property Act has no application to 
the facts of this case because this is not a case where in the same transaction 
property is transferred and also a benefit is conferred in which case only s. 35 
applies. ; 

As regards the contention that the relief for the refund of Rs. 2,000 claimed 
in the earlier suit was a discretionary relief under s. 41 of the Specific Relief 
Act it is urged that, therefore, the principle of res judicata cannot apply to 
issues arising from discretionary reliefs claimed. It is unnecessary to consi- 
der whether a discretionary relief will fall under Explanation IV to s. 11, Civil 
Procedure Code, which provides that any matter which might and ought to 
have been made a ground of defence or attack in such former suit shall be 
deemed to have been a matter directly and substantially in issue in such suit. 
But if a relief is claimed in fact, whether discretionary or not, and an issue 
raised on it the principle of res judicata would apply as the relief, though dis- 
cretionary, having been claimed, it is a matter directly and substantially in 
issue. If a particular issue has not been raised, the principle of res judicata 
would still apply to it if that issue ought to have been made a ground of 
defence or attack. But this principle would not apply if the raising of that 
issue was discretionary and not obligatory. The ‘question of relief under s. 41 
of the Specifice Relief Act was of course discretionary in the earlier suit, but 
whether it was discretionary or obligatory it was in fact raised by the defend- 
ant in the earlier suit and became a matter directly and substantially in issue 
and, therefore, the principle of res judicata would apply provided the other 
requirements of s. 11, Civil Procedure Code, are satisfied. 

With great respect, therefore, we are of opinion that the learned single 
Judge of the High Court erred in decreeing the claim for Rs. 2,000 against 
defendants Nos. 1 and 2. It is, however, contended by Mr. Mandlekar, learned 
counsel for the plaintiff alienee, that as leave to file the Letters Patent appeal 
had been granted only to defendant No. 1 and not to defendant No. 2, the 
decree passed against defendant No. 2 should not be set aside even if the Court 
decides to set aside the decree against defendant No. 1. But both defendants 
Nos. 1 and 2 were in the same position and the alienation was made by both 
of them jointly, and in view of the provisions of O. XLI, r. 4, and O. XLI, r. 33, 
Civil Procedure Code, we do not think that this is a case where while setting 
aside the decree passed against defendant No. 1 we should maintain the decree 
against defendant No. 2. We, therefore, allow the appeal and set aside the 
decree passed against defendants Nos. 1 and 2. ` 

As regards costs, in view of the circumstances stated at the beginning of 
this judgment, we order that costs in the second appeal as well as the costs 
in the Letters Patent appeal should be borne as incurred. ; 

Cross-objections have also been filed by the plaintiff, contending that the 
decree should have been passed against the Deosthan (defendant No. 6) in 
respect of the field and also in the alternative for the payment of Rs. 2,000. 
As regards the payment of Rs. 2,000, this was clearly decided in Civil Suit 


No. 8-A of 1947, and the finding in that suit that the Deosthan cannot be put - 


to terms and cannot be made to pay Rs. 2,000 is res judicata on the present 
plaintiff who had not appealed against that judgment. As regards the ques- 
tion of the field, it was also pleaded in the written statement in the earlier 
suit that in case a decree for possession of the house was passed in favour 
of the Deosthan, the field purchased for the Deosthan and Rs. 700 which had 
been spent over and above the price of the land should be directed to be given 
by the Deosthan to Ramkrishna (plaintiff) who was defendant No. 1 in the 
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earlier suit. This issue is included in issue No..8 in suit No. 8-A of 1947, 
namely ‘Whether the trustees or the deity can be put to terms before setting 
aside the sale’. On this issue the question whether one such term should be 
to require the deity to transfer the field was included and this issue was de- 
cided in the negative. The reason given was that it has not been proved that 
the field purchased in the name of the Deosthan had been mutated in its name 
or the lease money spent for its benefit and that it has not been proved that 
the Deosthan had derived any benefit from the sum of Rs. 2,000. In other 
words, the Judge did not find it proved that the field had been purchased for 
the Deosthan out of Rs. 2,000. Even if there was no separate issue regarding 
the field, under Explanation V to s. 11, Civil Procedure Code, any relief claim. 
ed in the plaint which is not expressly granted by the decree shall for the 
purposes of s. 11 be deemed to have been refused. The same principle would 
apply to a relief claimed in the written statement. In any case no law or 
authority has been cited in support of the contention that when a contract is 
discovered to be void or becomes void, property purchased from the considera- 
tion of the contract money should be restored or transferred. If s. 65 of the 
Contract Act applies the benefit received from the contract must be restored 
or compensation made for it. But this principle cannot be extended to pro- 
perties purchased from the consideration of a void contract. We, therefore. 
reject the cross-objections also, but in view of the circumstances all parties 
should bear their own costs. 

Appeal allowed. 





SUPREME COURT. 
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Present: Mr. Justice S. K. Das, Mr. Justice A. K. Sarkar and Mr. Justice M. Hidayatullah. 


ANANT CHINTAMAN LAGU v. THE STATE OF BOMBAY.” 


Indian Penal Code (Act XLV of 1860), Sec. 302—Murder by poisoning—Propositions laid 
down by Supreme Court to be established by prosecution in such case whether in- 
variable criteria of proof by direct evidence of murder by poisoning—Value of cir- 
cumstantial evidence in absence of direct proof of elements to be proved by prose- 
cution as required by Supreme Court—Probative value of autopsy and chemical 
analysis in cases of murder by poisoning. 

The three propositions which the prosecution muist establish in a case of murder 
by poisoning [(a) that death took place by poisoning, (b) that the accused had the 
poison in his possession and (c) that the accused had an opportunity to administer 
poison to the deceased] were laid down by the Supreme Court (in the cases of Chan- 
drakant Nyalchand Seth v. The State of Bombay’ and Dharambai Singh v. The State 
of Punjab"), not as the invariable criteria of proof by direct evidence in a case of 
murder by poisoning, because if after poisoning the victim, the accused destroyed 
all traces of the body, the first proposition would be incapable of being proved except 
by circumstantial evidence. Similarly, if the accused gave a victim something to eat 
and the victim died immediately on the ingestion of that food with symptoms of poi- 
soning and poison, in fact, was found in the viscera, the requirement of proving that 
the accused was possessed of the poison would follow from the circumstance that the 
accused gave the victim something to eat and need not be separately proved. 

Though the three propositions must be kept in mind always, the sufficiency of evi- 
dence, direct or circumstantial, to, establish murder by poisoning will depend on the 
facts of each case. If the evidence in a particular case does not justify the inference 
that death is the result of poisoning because of the failure of the prosecution to prove 
the fact satisfactorily, either directly or by circumstantial evidence, then the benefit 
of the doubt will have to be given to the accused person. But if circumstantial evi- 
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dence, in the absence of direct proof of the three elements, is so decisive that the 
Court can unhesitatingly hold that death was a result of administration of poison 
(though not detected) and that the poison must have been administered by the 
accused person, then the conviction can be rested on it. 

In a case of murder by administration of poison to rely upon the findings of the 
medical man who conducted the post-mortem and of the chemical analyser as deci- 
sive of the matter is to render the other evidence entirely fruitless. While the cir- 
cumstances often speak with unerring certainty, the autopsy and the chemical analy- 
sis taken by themselves may be most misleading. Due weight must be given to the 
negative findings at such examinations. But, bearing in mind the difficult task which 
the man of medicine performs and the limitations under which he works, his failure 
should not be taken as the end of the case, for on good and probative circumstances, 
an irresistible inference of guilt can be drawn. Therefore, it is too much to say 
that the guilt of the accused must, in all cases, be demonstrated by the isolation of the 
poison, though in a case where there is nothing else such a course would be incum- 
bent upon the prosecution. 

Mt. Gajrani v. Emperor,’ Mohan v. State of U.P.’ Dr. Palmers case,’ Dr. Crippen’s 
case,’ Regina v. Onufrejczyk,’ The King v. Horry,’ Donellan,’ Donnall’s case,” Mary 
Ann Nash," Chapman’s case" and John George Haigh,” referred to. 

A criminal trial is not an enquiry into the conduct of an accused for any purpose 
other than to determine whether he is guilty of the offence charged.. In this connec- 
tion, that piece of conduct can be held to be incriminatory which has no reasonable 
explanation except on the hypothesis that he is guilty. Conduct which destroys the 
presumption of innocence can alone be considered as material. 


Tue facts appear in the judgment. 


A. 8. R. Chari, with 8. N. Andley, J. B. Dadachanji and Rameshwar Nath, 
for the appellant. 

H. M. Seervai, Advocate-General for the State of Bombay, with Porus A. 
Mehta and R. H. Dhebar, for the respondent. 


HDAYATULLAH J. This appeal by special leave is against the judgment of 
the Bombay High Court [J. C. Shah J. (now of the Supreme Court) and V. 8. 
Desai J.] by which it maintained the conviction of the appellant, Lagu, under 
s. 302 of the Indian Penal Code, and confirmed the sentence of death passed 
on him by Shri V. A. Naik (now Naik J.), Sessions Judge, Poona. 

The appellant was tried for the murder of one Laxmibai Karve, and the 
charge held proved against him was that on or about the night between Nov- 
ember 12, and 18, 1956, either at Poona or in the course of a railway journey 
between Poona and Bombay, he administered to the said Laxmibai Karve, some 
unrecognised poison or drug which would act as a poison, with the intention of 
causing her death and which did cause her death. 

Laxmibai Karve was a resident of Poona where she lived at 93-95, Shukra- 
war Peth. Before her marriage she was known as Indumati, Indutai or Indu 
Ponkshe. In the year 1922, she married Anant Ramachandra Karve, a widower 
with a son by name Vishnu. On her marriage, as is the custom, she was named 
Laxmibai by the family of her husband and was known as Laxmibai Karve. 
She was also known as mai or Mai Karve. From Laxmibai there were born 
two sons, Ramachandra (P.W. 1) and Purshottam alias Arvind, who died in 
1954. 

Anant Ramachandra Karve was a moderately rich man, who had been suc- 
cessful in business. He died in 1945 of pleurisy. He was attended till his 
death by the appellant and his brother, B. C. Lagu, both of whom are doctors. 


3 [1933] AI.R. All. 394. 9 (1781) Gurney’s Rep. 

4 Criminal Appeal No. 108 of 1959. 10 (1817) 20. & K. 308, N. 

5 Notable British Trials Series. 11 (1911) 6 Cr. App. R. 225. 
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7 [1955]1Q.B. 388. 13 Notable British Trials Series. 
8 [1952] N.Z.L.R. 111. 
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Anant Ramachandra Karve left a will dated February 28, 1944. Prior to the 
execution of the, will, he had gifted Rs. 30,000 to his son, Vishnu, to set him 
up in business. By his will he gave the house No. 93-95, Shukrawar Peth, 
Poona to Ramachandra with a right of residence in at least three rooms to 
his widow, Laxmibai and a further right to her to receive Rs. 50 per month 
from the rent of the house. He assigned an insurance policy of Rs. 5,000 in 
her favour. The business was left to Ramachandra. The cash deposits in 
bank, Post-office and with other persons together with the right to recover 
loans from debtors in the Bhor State were given to Purushottam alias Arvind. 
Certain bequests of lands and debentures were.made to Vishnu’s children. 
Laxmibai was also declared owner of all her ornaments of about 60 tolas of 
gold and nose-ring.and pearl bangles which were described in the will. 

In addition to what she inherited from her husband, Laxmibai inherited 
about Rs. 25,000 invested in shares from her mother, Girjabai, and another 60 
tolas of gold ornaments. In January 1954, Purshottam alias Arvind died at 
Poona. By Purshottam’s death Laxmibai also inherited all the property held 
by him. 

Thus, at the time of her death, Laxmibai was possessed of about 560 shares 
in diverse Electric Companies, debentures in South Madras Electric Supply 
Corporation and Mettur Chemical and Industrial Corporation, a sum of 
Rs. 7,882-15-0 at the Bank of Maharashtra, a sum of Rs. 35,000 in deposit with 
one Vasudeo Sadashiv Joshi, gold and pearl ornaments and sundry movables 
like clothes, household furniture, radio ete. 

In the year 1946, Ramachandra, the elder son, started living separately. 
There were differences between the mother and son. The latter had suffered 
a loss in the business and had mortgaged the house with one Shinde, who filed 
a suit, and obtained a decree but Vishnu filed a suit for partition claiming 
that his one-third share was not affected. Before this, Ramachandra had closed 
his business in 1951 and joined the military. He was posted at different places, 
but in spite of their differences, mother and son used to correspond with each 
other. In May, 1956, Laxmibai arranged and performed his marriage, and he 
went away in June, 1956. 

Laxmibai had contracted tuberculosis after the birth of Purshottam. That 
was about twenty years before ber death. The lesion, however, healed and till 
1946 her health was not bad. From 1946 she suffered from diabetes. In 1948 
she was operated for hysterectomy, and before her operation, she was getting 
hysterical fits. On June 15, 1950, she was examined by Dr. R. V. Sathe, who 
prescribed some treatment. In July, 1950, she was admitted in the Wanless 
Tuberculosis Sanatorium for pulmonary affection, and she was treated till 
November 15, 1950. Two stages of thoracoplasty operations were performed, 
but she left, though a third stage of operation was advised. In the operations, 
her left side first rib and portions of 2nd to 6th ribs were removed. Laxmi- 
bai was, however, treated with medicines, and the focus, it appears, was under 
control, 

We now come to the events immediately preceding her death. Laxmibai had, 
through the appellant, taken an appointment from Dr. Sathe of Bombay for 
a consultation about her health, for November 13, 1956, at 3-30 p.m. It wag 
to attend this appointment that she left Poona in the company of the appellant 
by Passenger train on the night of November 12, 1956, for Bombay. The train 
arrived at Victoria Terminus station at 5-10 a.m., thirty-five minutes late. It 
is an admitted fact that Laxmibai was then deeply unconscious and was car- 
ried on a stretcher by the appellant to a taxi and later to the G.T. Hospital, 
where she was entered as an in-door patient at 545 am. She never regained 
consciousness and died at 11-30 am. Her body remained at the G.T. Hospital 
till the evening of the 14th, when it was sent to the J.J. Hospital morgue for 
preservation. Later, it was to be handed over under the orders of the Coroner 
to the Grant Medical College for the use of Medical students. Tt was noticed 
there that she had a suspicious ligature mark on the neck, and the body was 
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subjected to post-mortem examination and the viscera to chemical analysis and 
then the body was disposed of. Both the autopsy as well as the chemical 
analysis failed to disclose any poison and the mark on the neck was found to 
be post-mortem. t 

The appellant was the medical attendant and friend of the family. He and 
his brother (also a medical practitioner) attended on Anant Ramachandra 
Karve till his death. The appellant also treated Purshottam alias Arvind for 
two days prior to his death on January 18, 1954. He was also the medical 
attendant of Laxmibai and generally managed her affairs. In 1955, he started 
living in the main room of the suit occupied by Laxmibai, and if Ramachandra 
is to be believed, the reason for the quarrel between Laxmibai and himself was 
the influence which the appellant exercised over the mother to the disadvan- 
tage of the son. However that be, it is quite clear that the son left Poona in 
June, 1956, and did not see his mother alive again. z 

The death of Laxmibai was not known to the relatives or friends. The ap- 
pellant also did not disclose this fact to any one. On the other hand, he kept 
it a close secret. Soon afterwards, people began receiving mysterious letters 
purporting to be from Laxmibai, stating that she had gone on pilgrimage, that 
she did not intend to return and that none should try to find her whereabouts. 
She advised them to communicate with her through the newspaper ‘‘Sakal’’. 
Laxmibai also exhorted all persons to forget her, as she had married one Joshi 
and had settled at Rathodi, near Jaipur in Rajasthan. People who went to 
her rooms at first found them locked, but soon the doors were open and the 
movable property was found to have been removed. Through these mysterious 
letters Laxmibai informed all concerned that she had herself removed these 
articles secretly and that none was to be blamed or suspected. It is the prose- 
cution case that these letters were forgeries, and that the appellant misappro- 
priated the properties of Laxmibai, including her shares, bank deposits ete. 

The appellant has admitted his entire conduct after the death of Laxmibai, 
by which he managed to get hold of her property. His explanation was that 
he would have given the proceeds to some charitable institution according to 
her wishes adding some money of his own to round off the figure. He led no 
evidence to prove that Laxmibai before she left Poona or at any time gave 
such instructions to him in the matter. 

Meanwhile, the continued disappearance of Laxmibai was causing uneasi- 
ness to her friends and relatives. On December 31, 1957, G. D. Bave (P.W. 8) 
addressed a complaint to the Chief Minister, Bombay. Similarly, Dr. G. N. 
Datar (P.W. 5) also addressed a letter to the Chief Minister, Bombay, on 
February 16, 1958, and in both these petitions, doubts were expressed. Rama- 
chandra too made a report, and in consequence of a preliminary investigation, 
the appellant was arrested on March 12, 1958. He was subsequently tried and 
convicted by the Sessions Judge, Poona. His appeal was also dismissed, and 
the certificate of fitness having been refused, he obtained special leave from 
this Court and filed this appeal. 

The appellant’s contention in this appeal is that the prosecution has not 
succeeded in proving that Laxmibai was poisoned at all, or that there was any 
poison administered to her which would evade detection, yet cause death in 
the manner it actually took place. The appellant contends also that his con- 
duct before the death of Laxmibai was bona fide and correct, that no inference 
of guilt can be drawn from all the circumstances of this ease, and that his 
subsequent conduct, though suggestive of greed, was not proof of his guilt on 
the charge of murder. 

The conviction of the appellant rests on circumstantial evidence, and his 
guilt has been inferred from medical evidence regarding the death of Laxmi- 
bai and his conduct. The two Courts below have held that the total evidence 
in this case unerringly points to the commission of the crime charged and every 
reasonable hypothesis compatible with the innocence of the appellant has been 
successfully repelled. A criminal trial, of course, is not an enquiry into the 
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conduct of an accused for any purpose other than to determine whether he is 
guilty of the offence charged. In this connection, that piece of conduct can be 
held to be incriminatory which has no reasonable explanation except on the 
hypothesis that he is guilty. Conduct which destroys the presumption of inno- 
cence can alone be considered as material. The contention of the appellant, 
briefly, is that the medical evidence is inconclusive, and that his conduct is 
explainable on hypotheses other than his guilt. 

Ordinarily, it is not the practice of this Court to re-examine the findings of 
fact reached by the High Court, particularly in a case where there is concur- 
rence of opinion between the two Courts below. But the case against the ap- 
pellant is entirely based on circumstantial evidence, and there is no direct 
evidence that he administered a poison, and no poison has, in fact, been de- 

‘tected by the doctor, who performed the post-mortem examination, or by the 
Chemical Analyser. The inference of guilt having been drawn on an examina- 
tion of a mass of evidence during which subsidiary findings were given by the 
two Courts below, we have felt it necessary, in view of the extraordinary nature 
of this case, to satisfy ourselves whether each conclusion on the separate as- 
pects of the case, is supported by evidence and is just and proper. Ordinarily, 
this Court is not required to enter into an elaborate examination of the evi- 
dence, but we have departed from this rule in this particular case, in view of 
the variety of arguments that were addressed to us and the evidence of con- 
duct which the appellant has sought to explain away on hypotheses suggesting 
innocence. These arguments, as we have stated in brief, covered both the 
factual as well as the medical aspects of the case, and have necessitated a close 
examination of the evidence once again, so that we may be in a position to say 
what are the facts found, on which our decision is rested. : 

[His Lordship after considering the evidence, proceeded.] 

Our findings thus substantially accord on all the relevant facts with those 
of the two Courts below, though the arrangement and consideration of the rele- 
vant evidence on record is somewhat different. It is now necessary to consider 
the arguments which have been advanced on behalf of the appellant. The 
first contention is that the essential ingredients required to be proved in all 
cases of murder by poisoning were not proved by the prosecution in this case. 
Reference in this connection is made to a decision of the Allahabad High Court 
in Mt. Gajrani v. Emperor’ and to two unreported decisions of this Court in 
Chandrakant Nyaldhand Seth v. The State of Bombay? and Dharambir Singh 
v. The State of Punjab?. In these cases, the Court referred to three propositions 
which the prosecution must establish in a case of poisoning: (a) that death took 
place by poisoning; (b) that the accused had the poison in his possession ; and (c) 
that the accused had an opportunity to administer the poison to the deceased. 
The case in Dharambir Singh v. The State of Punjab turned upon these three 
propositions. There, the deceased had died as a result of poisoning by potas- 
sium cyanide, which poison was also found in the autopsy. The High Court 
had disbelieved the evidence which sought to establish that the accused had 
obtained potassium cyanide, but held, nevertheless, that the circumstantial 
evidence was sufficient to convict the accused in that case. This Court did not, 
however, accept the circumstantial evidence as complete. It is to be observed 
that the three propositions were laid down not as the invariable criteria of 
proof by direct evidence in a case of murder by poisoning, because evidently 
if after poisoning the victim, the accused destroyed all traces of the body, the 
first proposition would be incapable of being proved except by circumstantial 
evidence. Similarly, if the accused gave a victim something to eat and the 
victim died immediately on the ingestion of that food with symptoms of poi- 
soning and poison, in fact, was found in the viscera, the requirement of prov- 
ing that the accused was possessed of the poison would follow from the circum- 
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stance that the accused gave the victim something to eat and need not be 
separately proved. There have been cases in which conviction was maintain- 
ed, even though the body of the victim had completely disappeared, and it was 
impossible to say, except on circumstancial evidence, whether that person 
was the victim of foul play, including poisoning. Recently, this Court 
in Mohan v. State of U.P.A held that the proof of the fact of pos- 
Session of the poison was rendered unnecessary, because the victim died 
soon after eating pedas given by the accused in that case, and he had not par- 
taken any other food likely to contain poison. In Dr. Palmer’s case,® strych- 
nine was not detected, and the accused was convicted by the jury after Lord 
Chief Justice Campbell (Cresswell J. and Mr. Baron Alderson concurring) 
charged the jury that the discovery of the poison on autopsy, was not obli- 
gatory, if they were satisfied on the evidence of symptoms that death had 
been caused by the ministration of strychnine. The conduct of Palmer, which 
was also significant, was stressd inasmuch as he had attempted to thwart a 
successful chemical analysis of the viscera, and had done suspicious acts to 
achieve that end. In Dr. Crippen’s case,® the conduct of the accused after 
the death of Mrs. Crippen in making the friends and relatives believe that 
Mrs. Crippen was alive, was considered an incriminatory circumstance point- 
ing to his guilt. No doubt, in Dr. Crippen’s case, the body was found and 
poison was detected, but there was no proof that Dr. Crippen had administer- 
ed the poison to her, that being inferred from his subsequent conduct in 
running away with Miss Le Neve. In the second case of this Court, the poison 
was available to the victim, and it was possible that she had taken it to end an 
unhappy life. 

The cases of this Court which were decided proceeded upon their own facts, 
and though the three propositions must be kept in mind always, the sufficiency 
of the evidence, direct or circumstantial, to establish murder by poisoning will 
depend on the facts of each case. If the evidence in a particular case does 
not justify the inference that death is the result of poisoning because of the 
failure of the prosecution to prove the fact satisfactorily, either directly or by 
circumstantial evidence, then the benefit of the doubt will have to be given 
to the accused person. But, if circumstantial evidence, in the absence of direct 
proof of the three elements, is so decisive that the Court can unhesitatingly 
hold that death was a result of administration of poison (though not detected) 
and that the poison must have been administered by the accused person, then 
the conviction can be rested on it. 

In a recent case decided in England in the Court of Criminal Appeal (Regi- 
na v. Onufrejczyk),’ the body of the victim was not found at all. And, indeed, 
there was no evidence that he had died, much less was murdered. The ac- 
cused’s conduct in that case which was held decisive, was very similar to the 
conduct of the present appellant. He was in monetary difficulties, and the 
victim was his partner, whom he wished to buy out but did not Rave the money 
to do so. One fine day, the partner disappeared, and his body was not found, 
and it was not known what had happened to him. The activities of the accused 
after the disappearance of his partner were very remarkable. To people who 
enquired from him about his partner, he told all manner of lies as to how a 
large and dark car had arrived in the night and that three men had carried 
off his partner at the point of a revolver. To a sheriff’s officer he stated that 
his partner had gone to see a doctor. He also asked a lady to send him some 
sham registered letters and forged other documents. Lord Chief Justice God- 
dard stated the law to be that in a trial for murder, the fact of death could 
be proved by circumstantial evidence alone, provided the jury were warned 
that the evidence must lead to one conclusion only, and that even though there 
was no body or even trace of a body or any direct evidence as to the manner 
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of the death of a victim, the corpus delicti could be held to be proved by a 
number of facts, which rendered the commission of the crime certain. It is 
pertinent to remember that Lord Goddard observed during the course of argu- 
ment that there was no virtue in the words ‘‘direct evidence”, and added 
(p. 392) : 

“It would be going a long way, especially in these days when we know what can be 

done with acid, to say that there cannot be a conviction without some proof of a body, 
If you are right you have to admit that a successful disposal of the body could prevent 
a conviction.” 
It is obvious that Lord Goddard had in mind the case of John George Haigh® 
who, as is notorious, disposed of bodies by steeping them in acid bath, destroy- 
ing all traces.. It is, in this context, instructive to read a case from New Zea- 
land to which Lord Goddard also referred, where the body of the victim was 
never found, The King v. Horry.2 The statement of the law as to proof of 
corpus delicti laid down by Gresson J. (concurred in by Fair A. C. J., Stanton 
J. and Hay J.) was approved by Lord Goddard with one slight change. The 
statement of the law (head-note) is as follows: 

“At the trial of a person charged with murder, the fact of death is provable by cir- 
cumstantial evidence, notwithstanding that neither the body nor any trace of the body 
has been found, and that the accused has made no confession of any participation in the 
crime. Before he can be convicted, the fact of death should be proved by such circum- 
stances as render the commission of the crime morally certain and leave no ground for 
reasonable doubt: the circumstantial evidence should be so cogent and compelling as 
to convince a jury that upon no rational hypothesis other than murder can the facts 
be accounted for.” 

Lord Goddard did not agree with the words ‘‘morally certain,’’ and stated 
that he would have preferred to say ‘‘such circumstances as render the com- 
mission of the crime certain.” 

The same test has been applied by Wills in his book on Circumstantial Evi. 
dence, and the author has quoted the case of Donellan,'° where the conduct 
of Donellan in rinsing out a bottle in spite of the wife of the victim asking 
him not to touch those bottles, was treated as a very significant evidence of 
guilt. Butler J. charged the jury that: 

“if there was a doubt upon the evidence of the physical witnesses they must taka 
into their consideration all the other circumstances either to show that there was poison 
administered or that there was not, and that every part of the prisoner’s conduct was 
material to be considered.” 

Similarly, in Donnall’s case,11 Abbott J. according to Wills, in summing up, 
said to the jury that: 

“...there were two important questions: first did the deceased die of poison? and if 
they should be of opinion that she did, then, whether they were satisfled from the evi- 
dence that the poison was administered by the prisoner or by his means. There wera 
some parts of the evidence which appeared to him equally applicable to both questions, 
and those parts were what related to the conduct of the prisoner during the time of the 
opening and inspection of the body; his recommendation of a shell and the early burial; 
to which might be added the circumstances, not much to be relied upon, relative to his 
endeavours to evade his apprehension. His Lordship also said, as to the question whether 
the deceased died by poison, ‘in considering what the medical men have said upon the 
one side and the other, you must take into account the conduct of the prisoner in urging 
a hasty funeral, and his conduct in throwing away the contents of the jug into the 
chamber utensil’.” 


In Rex v. Horry, where the entire case law in England was presented for 
the consideration of the Court, it was pointed out by the Court that there was 
no rule in England that corpus delicti must be proved by direct evidence 
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establishing the death of the person and further, the cause of that death. 
Reference was made to Evans v. Evans!?, where it was ruled that that corpus 
delicti might be proved by direct evidence or by ‘‘irresistible grounds of pre- 
sumption’’. In the same case, it has been pointed out that in New Zealand 
the Court upheld numerous convictions, where the body of the victim was 
never found. 

The rule of law stated by Sir Matthew Hale in Pleas of the Crown, Vol. 2, 
p. 290 that “I would never convict any person of murder or manslaughter, 
unless the fact were proved to be done, or at least the body found dead’’ was 
not accepted in this and other cases. Lord Goddard also rejected the state- 
ee one of universal application, in the case to which we have already 
referred. 

The case of Mary Ann Nash’? is illustrative of the proposition that even 
though the cause of death may not appear to be established by direct evidence, 
the cirqumstances of the case may be sufficient to infer that a murder has been 
committed. In that case, the prisoner had an illegitimate son, 5 years old. 
There was evidence to show that the mother desired to put the child out of her 
way. One day in June, 1907, the mother left the house and returned without 
the child. She made several statements as to what had happened to the child, 
which were found to be untrue. As late as April 1908, the body of a child was 
discovered in a well. Decomposition had so far advanced that even the sex 
of the child could not be determined. There was nothing, therefore, to show 
whether death was natural or violent, or whether it had occurred before or 
after the body was put into the well. The case was left to the jury. On 
appeal, it was contended that there being no proof how death took place, 
the Judge should not have left the case to the jury but ought to have with- 
drawn it. Lord Chief Justice delivering the judgment of the Court of Appeal 
referred to the untrue statements of the prisoner about the whereabouts of 
the child, and observed as follows(p. 227) : 

“All these statements were untrue. She had an object in getting rid of the child, 

and if it had been lost or met with an accidental death, she had every interest in saying 
so at once. It is said there is no evidence of violent death, but we cannot accept that. 
Mr. Goddard cannot have meant that there must be proof from the body itself of a 
violent death... In view of the fact that the child left home well and was afterwards 
found dead, that the appellant was last seen with it, and made untrue statements about 
it, this is not a case which could have been withdrawn from the jury.” 
There is no difference between a trial with the help of the jury and a trial by 
a Judge in so far as the appraisement of evidence is concerned. The value 
of the evidence in each case must necessarily be the same. If the case of Mary 
Ann Nash could be left to the jury, here too the case has been decided by the 
two Courts below concurrently against the appellant on evidence on which 
they could legitimately reach the conclusion whether an offence of murder had 
been established or not. 

A case of murder by administration of poison is almost always one of secrecy. 
The poisoner seldom takes another into his confidence, and his preparations for 
the commission of the offence are also secret. He watches his opportunity and 
administers the poison in a manner calculated to avoid its detection. The 
greater his knowledge of poisons, the greater the seerecy, and consequently 
the greater the difficulty of proving the case against him. What assistance a 
man of science can give he gives; but it is too much to say that the guilt of 
the accused must, in all cases, be demonstrated by the isolation of the poison, 
though in a case where there is nothing else such a course would be incumbent 
upon the prosecution. There are various factors which militate against a suc- 
cessful isolation of the poison and its recognition. The discovery of the poison 
can only take place either through a post-mortem examination of the internal 
organs or by chemical analysis. Often enough, the diagnosis of a poison is 
aided by the information which may be furnished by relatives and friends as 
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to the symptoms found on the victim, if the course of poison has taken long 
and others have had an opportunity of watching its effect. Where, however, 
the poison is administered in secreċy and the victim is rendered unconscious 
effectively, there is nothing to show how the deterioration in the condition of 
the victim took place and if not poison but disease is suspected, the diagnosis 
of poisoning may be rendered difficult. In Chapman’s case,’* the victim 
(Maud Marsh) was sent to Guy’s Hospital, where the doctors diagnosed her 
condition to be due to various maladies ‘‘including cancer, rheumatism and 
acute dyspepsia’’. It is clear that doctors can be deceived by the symptoms 
of poison into believing that they have a genuine case of sickness on hand. In 
Dr. Palmer’s case, two medical witnesses for the defence diagnosed the case 
from the symptoms as being due to Angina Pectoris or epilepsy with tetanic 
complications. 

The reason for all this is obvious. Lambert in his book ‘‘The Medico-Legal 
Post-mortem in India” (pp. 96, 99-100) has stated that the pathologist’s part 
in the diagnosis of poisoning is secondary, and has further observed that seve- 
ral poisons particularly of the synthetic hypnotics and vegetable alkaloids 
groups do not leave any characteristic signs whigh can be noticed on post- 
mortem examination. See Modi’s Medical Jurisprudence and Toxicology, 13th 
edn., pp. 450-451 and Taylor’s Principles and Practice of Medical Jurispru- 
dence, Vol. II, p. 229. The same is stated by Otto Saphir in his book ‘‘Autop- 
sy” at pp. 71 and 72. In Dreisbach’s Handbook of Poisons, 1955, it is’ stated 
that pathological findings in deaths from narcotic analgesics are not charac- 
teristic. He goes further and says that even the laboratory findings are non- 
contributory. The position of the pathologist who conducts a post-mortem 
examination has been summed up by Modi in Medical Jurisprudence and 
Toxicology, 18th edn., as follows (p. 447): 

“In order to make a probable guess of the poison and to look for its characteristic 
post-mortem appearances, it is advisable that a medical officer, before commencing a 
post-mortem examination on thé body of a suspected case of poisoning, should read the 
police report and endeavour to get as much information as possible from the relatives 
of the deceased regarding the quality and quantity of the poison administered, the 
character of the symptoms with reference to their onset and the time that elapsed 
between the taking of the poison and the development of the first symptoms, the dura- 
tion of the illness, nature of the treatment adopted, and the time of death. He will 
find that in most cases the account supplied by the police and the relatives is very 
meagre, or incorrect and misleading. His task is, therefore, very difficult, especially 
when many of the poisons except corrosives and irritants do not show any character- 
istic post-mortem. signs and when bodies are in an advanced state of decomposition...”. 
Similarly, Gonzales in Legal Medicine and Toxicology states at p. 629: 

“The question of: whether or not a negative toxicologic examination is consistent 
with death by poison can be answered affirmatively, as many persons overcome by car- 
bon monoxide die after twenty-four hours, at which time the gas cannot be determined 
in the blood by chemical tests. Likewise, the organs of individuals who have been poi- 
soned by phosphorus may not contain the toxic substance responsible for death if they 
have managed to survive its effects for several days. . 

Many conditions seriously interfere, with the toxicologic examination, such as post- 
mortem, decomposition. ..”. R ; , 
` We need not multiply authorities, because every book on toxicology begins 
with a statement of such a fact. Of course, there is a chemical test for almost 
every poison, but it is impossible to expect a search for every poison. Even 
in chemical analysis, the chemical analyser may be unsuccessful for various 
reasons. Taylor in his Principles and Practice of Medical Jurisprudence, Vol. 
II, p. 228, gives three possible explanations for negative findings, viz., (1) the 
case may have been of disease only; (2) the poison may have been eliminated 
by vomitting or other means or neutralised: or metabolised; and (3) the analy- 
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sis may have been faultily performed. Svensson Wendel in Crime Detection 
has stated at p. 281 that: i 

“Hypnotics are decomposed and disappear very quickly—some even in the time which 
elapses between the administration and the occurrence of death.” 

Circumstantial evidence in this context means a combination of facts creat- 
ing a net-work through which there is no escape for the accused, because the 
facts taken as a whole do not admit of any inference but of his guilt. To rely 
upon the findings of the medical man who conducted the post-mortem and of 
the chemical analyser as decisive of the matter is to render the other evidence 
entirely fruitless. While the circumstances often speak with unerring certain- 
ty, the autopsy and the chemical analysis taken by themselves may be most 
misleading. No doubt, due weight must be given to the negative findings at 
such examinations. But, bearing in mind the difficult task which the man of 
medicine performs and the limitations under which he works, his failure should 
not be taken as the end of the case, for on good and probative circumstances, 
an irresistible inference of guilt can be drawn. 

[The rest of the judgment is not material to this report.]} 

Appeal dismissed [in accordance with the opinion of the majority—S. K. Das 
and M. Hidayatullah JJ., —A. K. Sarkar J., dissenting]. 


APPELLATE CIVIL. 


i Before Mr. Justice Datar. 
THE BOMBAY BULLION ASSOCIATION LIMITED 


v. 
JIVATLAL PRATAPSI.* - 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
24, Explanation 1I—Whether under s. 24 and Explanation II withholding any essential 
supply or service includes merely acts or omissions expressly described in Explana- 
tion IIl—Landlord failing to repair lift or keeping it in working order and thus 
making it unavailable to tenant—Whether landlord has withheld an essential supply 
or service within s. 24. 


Section 24 and Explanation II to s. 24 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, indicate that withholding any essential supply or ser- 
vice includes not merely those acts or omissions which are expressly described in 
Explanation II but also all other acts or omissions which themselves result in such 
supply or service being withheld. Therefore, if the landlord omits to effect neces- 
sary repairs to his lift or otherwise fails to keep it in working order and thus makes 
the lift unavailable to his tenant, he has withheld an essential supply or service to 
his tenant within the meaning of .s...24 of the Act. So also if the landlord locks the 
lift and makes it unavailable to his tenant, he has withheld an essential supply or 
service to his tenant within the meaning of that section. 

Kanaiyalal Chandulal v. Indumati,’ referred to. 


Ons Jivatlal Pratapsi (opponent) was the tenant of the 5th floor of the build- 

ing known as Refinery Building of which petitioners were the landlords and 
the owners. The tenant took the premises (the 5th floor) on lease in 1939 when 
there was no lift installed in the building. But it was his case that the arrange- 
ment for the lift had been already made even before he came on the premises 
as tenant of the petitioners and that it had been agreed by the landlords at the 
time of the lease in his favour that, as a condition of the lease, he would be 
supplied with the service of the lift ‘when installed. 

The lift was installed in the building sometime in 1942, and accordingly the 
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tenant was thereafter allowed its use for about 18 years till it went out of order 
‘in February 1959. 

In about April 1959, the tenant made an application to the Court of Small 
Causes, Bombay, under s. 24 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, complaining that he had been deprived of the service 
of the lift which he enjoyed till February 1959 in respect of the premises let to 
him, as his landlords, the petitioners, had omitted to put the lift in working 
order, and prayed for a direction from the Court that the service of the lift 
be restored to him. 

The petitioners resisted the tenant’s application. They contended that the 
amenity of the lift had not been withdrawn or withheld by them but that the 
lift was not working owing to circumstances over which they had no control. 
It was stated that the lift had become worn-out and was not capable of being re- 
paired and that it was not possible for the landlords to replace the same by a new 
lift for want of financial means. It was also contended that the amenity of the 
lift had been given to the tenant ex-gratia and had not been granted to him as 
a condition of the demise of the premises in his favour and that in any event 
the purported withholding of the amenity was on the ground of just and suff- 
cient cause. 

The trial Judge directed the landlords to tiae the amenity of the lift to 
the tenant. 

The landlords preferred a revision application before a Bench of the Court 
of Small Causes, Bombay, but the application was dismissed. 

‘ The landlords applied to the High Court in revision. 

The application was heard. 


H. R. Gokhale, with Chimanlal Shah & Co., for the applicants. 
Mangaldas Desai, with T. D. Motwani, for the opponent. 


DATAR J. [His Lordship after stating the facts and dealing with points not 
material to this report, proceeded.] Lastly, Mr. Gokhale argued that s. 24 was 
not at all attracted as there was no withholding of any essential supply or ser- 
vice by the landlords within the meaning of that section. This point had not 
been taken in the Courts below. His contention is that mere omission on the 
part of the landlord to repair the lift which was worn-out and had fallen into 
disuse would not amount to withholding of any essential amenity enjoyed by 
the tenant. He has drawn my attention to Explanation II to the section in sup- 
port of his contention and says that it is only such omissions as are described 
in that Explanation that may amount to the withholding of an essential supply 
or service. The Explanation says: 

“For the purposes of this section, withholding any essential supply or service shall 
include acts or omissions attributable to the landlord on account of which the essential 
supply or service is cut off by the local authority or any other competent authority.” 

It is not quite clear how this Explanation at ‘all supports his contention. The 
Explanation is’ only an inclusive Explanation and far from supporting 
Mr. Gokhale’s contention, it seems to me that the section and the Explanation 
clearly indicate that withholding any essential supply or service includes not 
merely those acts or omissions which are expressly dekeribed i in the Explanation 
but also all other acts or omissions which themselves result in such supply or 
service being withheld. If the landlord locks the lift and makes it unavailable 
to his tenant, he has withheld an essential supply or service to him within the 
meaning of s. 24. If the landlord omits to effect necessary repairs to his lift or 
otherwise fails to keep it in working order and thus makes the lift unavailable, 
even then the result is the same; he has in fact withheld an essential supply or 
service to his tenant within the meaning of that section. 

Mr. Gokhale referred to a decision of the Supreme Court reported in Kanaiya- 
lal Chandulal v. Indumati,! and submitted that certain observations of their 
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Lordships of the Supreme Court in that case supported his contention. In that 
case, as the landlord’s predecessor-in-title had made default in payment of 
municipal taxes the water supply had been cut off by the municipality early in 
May 1947. The landlord was called upon by the tenant to get the water con- 
nection restored, and if he failed to do so, prosecution under s. 24 of the Act 
was threatenéd. As the landlord had refused or neglected to have the water 
connection restored the tenant filed a complaint on June 14, 1954, for the pro- 
secution of the landlord under s. 24 of the Act. Their Lordships of the Supreme 
Court held that s. 24 of the Bombay Rents, Hotel and: Lodging House Rates 
Control Act, 1947, makes it essential that the particular essential supply should 
have been available for the use of the tenant at some time when the Act was 
in force. In the case before their Lordships the tenant had not shown that she 
had enjoyed the amenity of the supply of the tap-water from the municipality 
at any time after the Act came into force and, accordingly, it was held that the ` 
offence under s. 24(J) of the Act had not been brought home to the landlord. 
The decision itself is of no assistance to Mr. Gokhale in his present contention. 
He, however, relies upon the following observations of their Lordships (p. 931) : 
“Tt may also be pointed out that it is doubtful whether, before the second explana- 
tion was inserted into the section, as aforesaid, in 1953, the cutting off of the water 
supply by the municipality, or the omission of the landlord to take steps to have the 
connection restored, would have come within the mischief of the penal section. Sup- 
posing the second explanation was not there, could the prosecution attribute the cut- 
ting off of the connection by the municipality and the subsequent refusal of the land- 
lord to get the connection restored, as an act or omission of the landlord within’ the 
meaning of s. 24(1)?” i 
The argument is that it is only by reason of the Explanation certain omis- 
sions as described therein were included in the word ‘with-hold’ and the 
omission to effect repairs and put the lift in working conditions being not any 
such omission as is mentioned in the Explanation cannot amount to withholding 
any essential supply or service within the meaning of s. 24. I do not think there 
is any substance whatever in this argument. As I have already stated, the 
Explanation only refers to certain acts or omissions and does not mean that 
acts or omissions which themselves result in the withholding of an essential 
supply or service are not to be included in the.word ‘‘with-hold’’. In fact, 
even in the passage from the judgment of the Supreme Court quoted above, 
their Lordships have described the expressions ‘cutting off’ or ‘with-hold’ 
(paraphrased as refusal to get the connection restored) as an act or omission 
of the landlord within the meaning of s. 24(/). 
For the reasons stated above, I confirm the order of the lower Court and dis- 
charge the rule with costs. 
Rule discharged. 


1960.] ` ' THB STATE OF BOMBAY V. K., M. NANAVATI (F.B.) 888 


FULL BENCH. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mudholkar, 
Mr. Justice S. T. Desai, Mr. Justice Gokhale and Mr. Justice K. T. Desai. 


THE STATE OF BOMBAY v. K. M. NANAVATI® 


Constitution of India, Arts 161, 361, 256, 72, 215, 226—Criminal Procedure Code (Act V 
of 1898), Secs. 75(2), 93, 401, 402, 426, 498—Government of India Act 1935 (25 & 26 Geo. 
V, Ch. 42), Sec. 295(2)—Navy Act (Act LXII of 1957), Secs. 82(10), 81(1)(d), 3(12), 
78(2), 89(3)—Supreme Court Rules O. 21, r. 5—Accused, in naval custody, found 
guilty of murder and sentenced to life imprisonment by High Court—Application for 
leave to appeal to Supreme Court made by accused—Warrant for arrest of accused 
issued—Warrant returned unserved due to passing of Order by Governor under art. 
161 suspending sentence until disposal of appeal by Supreme Court subject to condi- 
tion that accused shall be detained in naval jail custody—Whether order issued by 
Governor legal and constitutional—Court whether can inquire why writ issued by it 
was not executed—Applicability of art. 361—Whether Court can inquire into ques- 
tion whether Governor has exceeded powers conferred upon him by Constitution— 
Power to pardon under Constitution when could be exerclsed—Order under art. 161 
whether illegal if it conflicts with order made by Court—Powers under art. 161 how 
to be exercised—Whether conditional order of suspension can be made under art. 161 
—Power of Governor under art. 161 in respect of offences under Indian Penal Code 
whether taken away by art. 72. 


Tn a criminal reference made to the High Court under s. 307 of the Criminal Pro- 
cedure Code, 1898, by the Sessions Judge, the High Court found the accused guilty 
of the offence of murder and sentenced him to imprisonment for life. The accused 
was then in naval custody and the High Court directed that a warrant for his arrest 
should issue. An application for leave to appeal to the Supreme Court was made 
soon after the judgment: of the High Court was pronounced. A warrant for the arrest 
of the accused was issued but it was returned unserved as the Governor of Bombay 
had passed an order under art. 161 of the Constitution of India suspending the sen- 
tence passed by the High Court on the accused until the appeal intended to be filed 
by him in the Supreme Court against his conviction and sentence was disposed of 
and “subject meanwhile to the conditions that he shall be detained in the naval jail 
custody...” On the question whether the order issued by the Governor was legal 
and Constitutional:— 

Held, that the order made by the Governor was not shown to be unconstitutional 
or contrary to law, and 

that unless the order was cancelled or withdrawn before the decision of the Supreme 
Court, the warrant should not be re-issued until the appeal to be filed by the accu- 
sed in the Supreme Court was disposed of. 

If a writ issued by a Court is returned unexecuted, the Court is entitled to inquire 
as to why it was not executed. 

The execution of an order made by a Court may be an executive function. But 
if an obstruction is caused in its execution, the question whether it was lawful or 
not can only be determined judicially. 

M. Saraswathi v. The State of Kerala’ and King-Emperor v. Khwaja Nazir Ahmad; 
referred to. 

Article 361 of the Constitution of India only gives personal protection to the 
Governor. 

A Governor must act according to law and he cannot exceed the powers conferred 
upon him. If, therefore, in any case it is alleged that the Governor has exceeded 
his powers, the High Court will be competent to inquire into that question and 
decide whether the action taken by him is within the law, even though it will not 
be possible to make any order against the Governor personally. 


*Decided, March 30, 1960. Jury Reference 2 (1944) L. R. 71 LA. 208, 5.0. 47 Bom. 
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G. D. Karkare v. T. L. Shevde,’ referred to. 
Under the Constitution of India the power of pardon can be exercised before, ave 
or after trial. 


Having regard to the language used in arts. 72 and 161 of the Constitution of k 
which is similar to that used in s. 295(2) of the Government of India Act and Arti- 
cle II of the Constitution of the United States, the framers of ‘the Constitution of 
India intended to confer on the President and the Governors, within their respective 

` spheres, the same power of pardon, reprieve and clemency, both in its nature and 
effect, as is possessed by the Sovereign in Great Britain and by the President in the 
United States. 


Ex parte Grossman‘ Balmukand v. The King-Emperor,’ The United States v. 
Wilson,’ Ex parte Wells’ Ex parte A. H. Garland’ and Chennugadu, In re,’ referred to. 

An order made under art. 161 of the Constitutien cannot be held to be illegal, mere- 
ly because there is a conflict between it and the order made by a Court. 

Article 161 should be liberally construed. The words of the Article are very wide 
and do not contain any limitation as to the time at which, the occasion on which, or 
the circumstances in which the powers conferred by this Article may be exercised. 
It is not, therefore, permissible to put any fetters or restrictions on these powers. 

The Province of Madras v. Boddu Paidanna and Sons” and Governor-General im 
Council v. Province of Madras,” referred to. 


The wide and unfettered powers referred to in are 161 of the Constitution are not 
intended to be exercised arbitrarily and except for good and sufficient reasons. The 
very amplitude of these powers makes it necessary that they should be used sparingly 
and with considerable restraint. They must be used only for the purpose for which 
they have been conferred and that is to promote justice and not to circumvent the 
due processes of law. Ordinarily they should not be exercised, when judicial pro- 
céedings are pending. They should also not be used so as to short circuit legal pro- 
cesses and give relief, which could be granted by a Court. 

A conditional order of suspension can be made under art. 161 of the Constitution. 
The conditions should, however, not be illegal, immoral or impossible of performance. 
Ex parte Wells and United States v. Klein,” referred to. 

The power of the Governor under art. 161 of the Constitution in respect of offences 
under the Indian Penal Code is not taken away by art. 72, except perhaps power to 
grant a pardon, when a sentence of death has been passed. 


Tue facts appear in the judgment. 


H. M. Seervat, Advocate General, with Y. V. Chandrachud, Government 
Pleader, for the State. 

Rajni Patel, with N. A. Palkhivala and S. R. Vakil, instructed by ‘Messrs. 
Mulla & Mulla and Craigie Blunt & Caroe, for the accused, Commander K. M. 
Nanavati. 

R. B. Kotwal, with M. V. Paranjpe, for the Western India Advocates’ Asso- 
ciation. 

A. A. Peerbhoy, with D. Latifi, for the Bombay Bar Association. 


CHAINANI C.J. In Criminal Reference No. 159 of 1959, which was made to 
this Court under s. 307, Criminal Procedure Code, by the Sessions Judge, 
Greater Bombay, a Division Bench of this Court, consisting of Shelat and Naik 
JJ. found the accused Commander K. M. Nanavati guilty of the offence of 
murder and sentenced him to imprisonment for life. The accused was then 
in naval custody and the Court directed that a warrant for his arrest should 
issue. This decision was given on Friday, March 11; 1960. An application for 
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leave to appeal to the Supreme Court was made soon after the judgment was 
pronounced. This was fixed for hearing on the following Monday, March 14. 
A writ communicating the order of this Court was sent to the Sessions Judge, 
Greater Bombay, who issued a warrant for the arrest of the accused and sent 
it to the police officer in charge of the City Sessions Court for Greater Bombay 
for execution. The warrant was returned unserved by the police officer with 
a report, in which he stated that he had been supplied with a copy of an 
order passed by the Governor of Bombay under art. 161 of the Constitution of 
India, suspending the sentence passed by this Court. The Sessions Judge 
then returned the writ together with the unexecuted warrant to this Court. 
The papers were placed before the Division Bench on March 14, 1960, which 
directed that in view of the unusual and unprecedented situation created by 
the order of the Governor, the matter should be referred to a larger Bench. 
Notice was then issued to the State and to the accused and this Full Bench 
was constituted to consider the matter. 

When the matter came up for hearing, Mr. Kotwal on behalf of the Western 
India Advocates Association asked for permission to appear in the case along 
with Mr. Paranjpe. This was objected to by the Advocate General and the 
counsel for the accused. As, however, both of them were appearing in order 
to support the order made by the Governor and as the issues involved are of 
considerable importance, we allowed Mr. Kotwal to appear in order that the 
other point of view may also be placed before us. Subsequently, on a request 
made by Mr. Peerbhoy, we permitted him to appear along with Mr. Latifi on 
behalf of the Bombay Bar Association. We must express our appreciation 
of the action taken by the Western India Advocates’ Association and the Bom- 
bay Bar Association in appearing in this proceeding. We thank the Advocate 
General, Mr. Kotwal and Mr. Peerbhoy for the assistance, which we have re- 
ceived from them. 

The principal question, which we have to determine, is whether there is a 
proper return to the writ issued by this Court, that is, whether the warrant 
for the arrest of the accused has not been executed for good and valid reasons. 
For this purpose it is necessary to decide whether the action taken by the 
Governor is within the law. We, therefore, informed the Advocate General and 
the other counsel that the two main questions, which arose for our considera- 
tion, were, (1) whether the order issued’ by the Governor is legal and consti- 
tutional, and (2) if not, how the writ issued by this Court can be made effecti- 
ve. The Advocate General raised a preliminary objection that we had no 
jurisdiction to examine the validity of the action taken by the Governor, be- 
cause there is no judicial proceeding pending, in which we can decide this 
question. The parties to the Criminal Reference No. 159 of 1959 were the 
State on one side and the accused on the other. Both of them are satisfied 
with the Governor’s order and have made no grievance about it. No one has 
made an application challenging the Governor’s order. The Advocate Gene- 
ral, therefore, contended that there are no parties, between whom any ques- 
tion has arisen, which can be judicially decided by this Court. He referred 
to a passage at p. 91 of Willis on Constitutional Law, 1936 edn., in which it is 
stated that anyone whose rights are injuriously affected, and no on else, may 
raise questions of constitutionality of a statute. He also urged that the Court 
had become functus officio, as soon as it had pronounced judgment in the above 
Criminal Reference. AIl that remained thereafter was to carry out the order 
of the Court. This was an executive function, see M. Saraswathi v. The State 
of Kerala.' The Advocate General also referred to King-Emperor v. Khwaja 
Nazir Ahmad,? in which it was held that the functions: of a Court begin when 
a charge is preferred before it and not until then and that under s. 561A the 
High Court has no power to interfere with the investigation of a crime and 
to quash the investigation proceedings. Consequently, the Advocate General 
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argued that there is no judicial proceeding, in which we can consider, the 
question whether the order issued by the Governor is legal. 

Mr. Kotwal, on the other hand, contended that the Governor’s order had 
come in the way of the execution of the warrant issued in pursuance of the 
decision of this Court and that the main question before us is whether the 
obstruction caused in the execution of the warrant is lawful or not. He re- 
ferred to sub-s. (2) of s. 75, Criminal Procedure Code, which states that every 
warrant of arrest issued by a Court shall remain in force until it is cancelled 
by the Court which issued it or until it is executed. This section occurs in 
part of Chap. VI which relates to processes to compel appearance. Section 93, 
however, makes the provisions of this section applicable to every warrant of, 
arrest issued under the Code. Mr. Kotwal argued that when a warrant is 
returned unexecuted, the Court must determine whether the obstruction caused 
was lawful or not. If it was lawful, the Court would cancel the warrant. ` 
Otherwise, it would send back the warrant for execution and take action in 
contempt against those responsible for preventing its execution. The present 
inquiry is to determine what should be done with the warrant, which has been 
returned unexecuted. f 

We are inclined to accept the arguments of Mr. Kotwal. If a writ issued 
by a Court is returned unexecuted, the Court is entitled to inquire as to why 
it was not executed. The execution of an order made by a Court may be an 
executive function. But if an obstruction is caused in its execution, the ques- 
tion whether it was lawful or not can only be determined judicially. In this 
proceeding we have to consider and decide whether the reasons given for not 
carrying out the order of this Court are good and valid. For this purpose 
it is necessary to examine the validity of the action taken by the Governor. 
We hold that we have jurisdiction to determine this question. 

The Advocate General also contended that the Governor’s action cannot be 
challenged in this proceeding, because the Governor is not represented before 
us and also because under art. 361 of the Constitution the Governor is not 
answerable to any Court for the exercise and performance of the powers and 
duties of his office or for any act done or purporting to be done by him 
in the exercise and performance of those powers and duties. This article only 
gives personal protection to the Governor. No proceeding is however being 
held. against the Governor. He is not being asked to answer for anything done 
by him. It is also not proposed to quash or set aside his order. The legality 
of his order has to be examined only in order to determine whether there is 
a valid return to the writ issued by this Court. If we had come to the con- 
clusion that the Governor’s order was invalid, we would have issued a writ to 
the officer now holding the accused in custody to hand him over. No writ or 
order would have been issued to the Governor. Consequently, it is not neces- 
sary that the Governor should be a party to the proceeding in order to enable 
us to decide whether there were good and sufficient reasons for not comply- 
ing with the order of this Court. 

Article 161 confers discretionary powers on the Governor. Mr. Kotwal 
urged that any order made in exercise of such discretionary powers must 
satisfy the following conditions: i 

(1). The authority must be competent to make such an order, 

(2) the order should not be in excess of the powers conferred, 

(3) the powers must be used and the order made in the manner laid down 
.by statute, 

(4) if the statute imposes any limitations on the exercise of the powers, 
these should not be exceeded, and 

(5) the order should not be made for a purpose for which the power was 
not intended to be exercised. 

He contended that if any of these conditions is not satisfied, the order made 
can be challenged in a Court. Article 256 of the Constitution states that the 
executive power of every State shall be so exercised as to ensure compliance 
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with the laws made by Parliament and any existing laws which apply in that 
State: Even a Governor must, therefore; act according to law and he cannot 
exceed the powers conferred upon him. For instance, under art. 161 the 
Governor can grant a pardon to a person convicted of any offence against any 
law relating to a matter to which the executive power of the State extends. 
He has no power*to grant a pardon in respect of other offences. If, therefore, 
in any case it is alleged that the Governor has exceeded his powers by granting 
a pardon in respect of an offence against any law not relating to a matter to 
which the executive power of the State extends, this Court will be competent 
to inquire into that question and decide whether the action taken by him is 

' within the law, even though it will not be possible to make any order against 
the Governor personally. I may add that even in England the validity of an 
act purporting to be done under the prerogative can be investigated by Courts, 
“see p. 127 in Wade and Phillips on Constitutional Law and Halsbury, Vol. 7, 

- P. 221, where in para. 464 it has been observed that the Courts have jurisdic- 
tion to inquire into the existence or extent of any alleged prerogative. The 
Nagpur High Court has taken the same view in G. D. Karkare v. T. L. Shevde.? 
At p. 416 it was observed: 

“,..We cannot accede to the contention that because His Excellency the Governor 
is not amenable to the process of the Court, this Court cannot examine his action in 
appointing the non-applicant and pronounce upon its legality. The immunity afforded 
by Article 361 is personal to the Governor. That Article does not place the actions of 
the Governor purporting to be done in pursuance of the Constitution beyond the scru- 
tiny of the Courts. What the Constitution establishes is supremacy of law and not of 
men, however high placed they might be. Unless there be a provision excluding a 
particular matter from the purview of the Courts, it is for the Courts to examine how 
far any act done in pursuance of the Constitution is in conformity with it 

If a question about the validity of an enactment assented to by the Governor can be 
considered and decided in the absence of the Governor, we see no force in the objec- 
tion that an appointment made by the Governor cannot be questioned in his absence.” 

The order issued by the Governor is in the following terms: 

“In exercise of the powers conferred on me by Article 161 of the Constitution of 
India, I Sri Prakasa, Governor of Bombay, am pleased hereby to suspend the sentence 
passed by the High Court of Bombay on Commander K. M. Nanavati in Sessions Casa 
No. 22 of Fourth Sessions of 1959 until the appeal intended to be filed by him in the 
Supreme Court against his conviction and sentence is disposed of and subject mean- 
while to the conditions that he shall be detained in the naval jail custody in INS. 
Kunjali.” 

. It is signed by the Governor himself. This order was made when the appli- 
‘cation made by the accused for leave to appeal to the Supreme Court was 
pending before this Court. No application had been made to this Court for 
releasing the accused on bail or for his being detained in Naval custody, pend- 
ing the disposal of his appeal to the Supreme Court. The order also suspends 
the sentence, not for a few days, but until the appeal, if any, filed in the 
-Supreme Court has been disposed of. This in the nature of things must take 
> some considerable time. The order does not appear to have been drafted care- 
fully. It ‘‘suspends the sentence passed by the High Court of Bombay on 
Commander K. M. Nanavati in Sessions Case No. 22 of Fourth Sessions of 
1959.” The proceedings in this Sessions case terminated when a Reference 
under s. 307, Criminal Procedure Code, was made to this Court. The sentence 
was, therefore, passed not in the Sessions Case but in Reference No. 159 of 
” 1959. 

We asked the Advocate General whether Government desired to tell us the 
reasons, which led the Governor to make the above order. The Advocate Gene- 
ral stated that the order had been made by the Governor ‘after consultation ` 
with the Chief Minister, but that he had been instructed not to disclose the 
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reasons. The Governor was not before the Court and the reasons were rele- 
vant only on the question of the propriety of the order and the rightness of 
the executive action. The Advocate General also stated that a statement would 
be made in the Legislature after we had disposed of this matter. 

The necessity of vesting the power of mercy, pardon and reprieve in some 
authority other than the judiciary has always been recogniséd. In the words 
of Marshall C.J., ‘‘the Judge sees only with judicial eyes and knows nothing 
respecting any particular case, of which he is not informed judicially.” A 
Judge cannot take cognizance of facts and circumstances, which are not: brought 
to his notice judicially. He must also act in accordance with law. The law 
may sometimes be so rigorous that it may be in the interests of justice to 
mitigate its severity. Many laws such as s. 397, Indian Penal Code, prescribe 
minimum sentences of imprisonment for certain offences. Experience shows 
that these minimum sentences are sometimes unduly severe. The minimum 
sentence having been prescribed by law, the Judge cannot reduce or remit it. 
Power must also exist to avoid grave miscarriage of justice or possible errors 
in judicial determination, e.g., where through a mistake a wrong person has 
been convicted. The wisdom of investing the head of the State with the power 
of pardon and mercy cannot, therefore, be doubted. The power must also exist 
in its widest amplitude, as it is not possible to visualise all cases in which the 
exercise of this power may become necessary or desirable. It is a power essen- 
tially in aid of justice, to be exercised, as an act of grace and humanity, in 
order to do justice. The power should be used, to quote the words of Taft C.J. 
in Ez parte Grossman,* ‘‘to afford relief from undue harshness or evident mis- 
take in the operation or enforcement of the criminal law.’’ In the same case 
the learned Chief Justice has observed: 

“,..It is a check intrusted to the Executive for special cases. To exercise it to 
the extent of destroying the deterrent effect of judicial punishment would be to pervert 
it; but whoever is to make it useful must have full discretion to exercise it. Our Con- 
stitution confers this discretion on the highest officer in the nation in confidence that he 
will not abuse it.” 

These observations, with which we respectfully agree, apply with equal force 
to the power conferred by art. 161 of the Constitution. 

In Ingia the power of clemency and pardon is vested in the President and 
Governors of States by arts. 72 and 161 of the Constitution. Article 72(/) 
states : 

“The President shall have the power to grant pardons, reprieves, respites or remis- 
sions of punishment or to suspend, remit or commute the sentence of any person con- 
victed of any offence— 

(a) in all cases where the punishment or sentence is by a Court Martial; 

(b) in all cases where the punishment or sentence is for an offence against any 
law relating to a matter to which the executive power of the Union extends; 

(c) in all cases where the sentence is a sentence of death.” 

Clause (3) of this article provides: 

“Nothing in sub-clause (c) of clause (1) shall affect the power to suspend, remit or 
commute a sentence of death exercisable by the Governor of a State under any law 
for the time being in force.” 

Article 161 is in the following terms: 

“The Governor of a State shall have the power to grant pardons, reprieves, re- 
spites or remissions of punishment or to suspend, remit or commute the sentence of any 
person convicted of any offence against any law relating to a matter to which the exe- 
cutive power of the State extends.” 

Section 401, Criminal Procedure Code, also empowers the appropriate Govern- 
ment to suspend the execution of a sentence or to remit it. Section 402 con- 
fers the power to commute a sentence. The powers under these two sections 
are limited to suspension, remission and commutation of a sentence. 

4 (1925) 69 L. ed. 527, at p. 586. 


1960.) THm Sfaite OP BOMBAY v. K. M. NANAVATI (P.B.}—Chainani C. J. 889 


‘ In England, the power has been exercised from time immemorial and has 
always been regarded as a necessary attribute of sovereignty. The nature of 
the royal prerogative of pardon is explained in the following statement of 
law by Lord Coke: 

“A pardon is'said to be a work of mercy, whereby the King, elther before attainder, 

sentence or conviction, or after, forgiveth any crime, offence, punishment, execution, 
right, title, debt or duty, temporal or ecclesiastical. And the King’s coronation oath is, 
‘that he will cause justice to be executed in mercy’.” 
The sovereign also enjoys the power to grant a reprieve. A reprieve is the 
withdrawal of a sentence for an interval of time, whereby its execution is sus- 
pended. It postpones the execution of a sentence for some time. It is grant- 
able by the Crown (ex-mandate regis) at its mere diseretion; and it is grant- 
able by the Court (ex arbitrio judicis) at its discretion, whenever substantial 
justice requires it, or ex necessitate legis, gee para. 398 on p. 221 in Archbold’s 
Criminal Pleadings, Evidence and Practice, 1954 edn., and American Juris- 
prudence, Vol. 39, p. 524, 1955 edn. 

In England pardon may be granted either before or after conviction, see 
para 525 in Halsbury’s Laws of England, Vol. 7, 1954 edn. 

“A pardon other than a pardon under statute must be specially pleaded at the first 
opportunity the prisoner has of so doing... If a pardon is granted after plea pleaded, 
advantage of it may be taken at ‘any time, after verdict in arrest of judgment, and after 
judgment in arrest of execution,” see Halsbury, Vol. 10, para. 735, 1955 edn. 

A pardon may, therefore, be granted even during the pendency of a judicial 
proceeding and its effect is to bring that proceeding to an end. 

Before the Constitution came into force, the Sovereign’s prerogative of par- 
don and reprieve was exercised in India by the Governor-General as his dele- 
gate under s. 295 of the Government of India Act, which provided as follows: 

` “(1) Where any person has been sentenced to death in a Province, the Governor- 
General in his discretion shall have all such powers of suspension, remission or commu- 
tation of sentence as were vested in the Governor-General in Council immediately be- 
fore the commencement of Part II of this Act, but save as aforesaid no authority in 
India outside a Province shall have any power to suspend, remit or commute the sen- 
tence of any person convicted in the Province: 

Provided that nothing in this sub-section affects any power of any officer of Hia 
Majesty’s forces to suspend, remit or commute a sentence passed by a court martial. 

(2) Nothing in this Act shall derogate from the right of His Majesty, or of the 

‘Governor-General, if any such right is delegated to him by His Majesty, to grant par- 
dons, reprieves, respites or remissions of punishment.” 
Bub-section (5) of s. 401, Criminal Procedure Code, as it then stood, provided 
that nothing contained in that section shall be deemed to interfere with the 
right of His Majesty or of the Governor General when such right is delegated 
to him to grant pardons, reprieves, respites or remissions of punishment. As 
in granting a pardon, the Governor General exercised the sovereign’s prero- 
‘gative, the law in India was the same and a pardon could be granted even 
before conviction. 

An instance of the exercise of the power of reprieve is to be found in Bal- 
mukand v. The King-Emperor.5 The facts in this case were no doubt peculiar. 
Four persons had been convicted of murder and three of them had been sen- 
tenced to death. The accused then applied for special leave to appeal to the 
Privy Council and also prayed for postponement of the execution of the sen- 
tences until the hearing of the petition for special leave. The date fixed for 
carrying out the sentences was a few days after the date on which the petition 
had been presented. The Privy Council refused to stay execution of the sen- 
tences of death and observed that the prerogative of pardon was a matter for 
the executive Government and the petitioners were advised to approach the 
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Government of India and notify them that an appeal to the Privy Council 
was pending. The petitioners were then reprieved by the Government of India 
pending the hearing of the petition for leave to appeal. 

In America the power to grant pardon and reprieve is vested in the Presi- 
dent of the United States. In the States it is conferred on the Governor or 
on a board of which the Governor is a member. Article II, s. 2 of the Consti- 
tution of the United States defines the President’s power in such matters and 
states: 

“and he shall have power to grant reprieves and pardons for offences against the 

United States, except in cases of impeachment.” 
The decisions of the Supreme Court of the United States show that this Arti- 
cle was interpreted by reference to common law and to the law of pardon as 
it prevailed in England. As long ago as 1833 in The Umited States v. Wilson,® 
Marshall C.J. traced the history of me Royal prerogative in Great Britain 
and observed (p. 6438): 

“As this power had been exercised from time immemorial by the executive of that 

nation whose language is our language, and to whose judicial institutions ours bear a 
close resemblance; we adopt their principles respecting the operation and effect of a 
pardon, and look into their books for the rules prescribing the manner in which it is to 
be used by the person who would avail himself of it.” 
See also Hx parte Wells,’ and Hx parte Grossman. The United States has, 
therefore, adopted the English law of pardon and conferred on the President 
the same privileges as are exercised by the sovereign in Great Britain. This 
power may be exercised at any time after the commission of an offence, even 
during the pendency of a legal proceeding, see Es parte A. H. Garland,® in 
which Field J. stated (p. 370): 

“The Constitution provides that the President ‘shall have power to grant reprieves 
and pardons for offences against the United States except in cases of impeachment’. 

The power thus conferred is unlimited, with the exception stated. It extends to 

every offence known to the law, and may be exercised at any time after its commission, 
either before legal proceedings are taken, or during their pendency, or after conviction 
and judgment. This power of the President is not subject to legislative control. Con- 
gress can neither limit the effect of his pardon, nor exclude from its exercise any class 
of offenders. The benign prerogative of mercy reposed in him cannot be fettered -by 
any legislative restrictions.” : 
Having regard to the language used in arts. 72 and 161 of our Constitution, 
which is similar to that used in s. 295(2) of the Government of India Act and 
Article II of the American Constitution, it seems to us that the framers of 
our Constitution intended to confer on the President and the Governors, with- 
in their respective spheres, the same power of pardon, reprieve and clemency, 
both in its nature and effect, as is possessed by the Sovereign in Great Britain 
and by the President in the United States. In India also, the power of pardon 
can, therefore, be exercised, before, during or after trial. This view has been 
taken by the Madras High Court in Chennugadu, In re.® 

The validity of the order of the Governor was first challenged by both 
Mr. Kotwal and Mr. Peerbhoy on the ground that it was made when the appli- 
cation for leave to appeal to the Supreme Court was pending before this 
Court and when the processes of law were mot complete. The argument was 
that as a result of the order made by the High Court in the Criminal Refer- 
ence, the naval custody, in which the accused was previously detained, came 
to an end and that, thereafter, the accused was to be detained in the ordinary 
jail. The Governor’s order, however, directs that the accused shall be detained 
in naval.jail custody. It was contended that this order overrides or nullifies 
the order made by the High Court and in fact amounts to contempt of the 
High Court. Reference was made. to arts. 215, 226 and 256 of the Constitu- 


6 (1888) 8 L. ed. 640. k 8 (1866) 18 L. ed. 866. 
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tion. Article 215 states that every High Court shall be a Court of record and 
shall have all the powers of such a Court including the power.to punish for 
contempt of itself. Article 226 empowers the High Court to issye directions, 
orders or writs including writs in the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari or any of them for the enforcement 
of any of the fundamental rights and for any other purpose. Article 256 pro- 
vides that the executive authority of every State shall be exercised so as to 
ensure compliance with the laws which are in force in the State. It was urged 
that by reason of these Articles, the Governor could not issue any order, which 
was in conflict with that made by the High Court. It was also urged that 
in order that there may be no such conflict, art. 161 should be so interpreted 
that the powers under this Article cannot be exercised when a judicial pro- 
ceeding is pending or when the processes of law are still not complete. The 
Advocate General, on the other hand, argued that the judicial and executive 
powers are distinct and separate powers, that both these powers have been 
conferred by the Constitution, the judicial power upon the judiciary to be 
exercised by it on judicial considerations, and the executive power upon the 
executive to be exercised by it for political and other reasons, which may not 
be germane for consideration in a Court of law, that these powers operate in 
different fields and are to be exercised for different purposes, and that conse- 
quently, even if there is a conflict, it will not be deemed to be a conflict in law. 
He relied on the decision of the Federal Court in The Province of Madras v. 
Boddu Paidama and Sons,'!° and of the Privy Council in Governor General 
in Council v. Province of Madras,'' in which it was held that even if there 
was overlapping between the power given to the Central Legislature to levy a 
duty of excise and the power given to the Provincial Legislature to levy a tax 
on sale of goods, there was in law no overlapping. 

It seems to us that as pardon can be granted during the pendency of a 
judicial proceeding, it is not possible to hold that the other allied but lesser 
powers of reprieve, suspension of sentence, etc. cannot be so exercised. The 
powers conferred by art. 161 are also such that any order made in exercise of 
those powers must necessarily affect or alter the effect of the judgment of a 
Court. If a person is pardoned after he had been found guilty and convicted 
‘by a Court, its effect will be to clear the person from all consequences of the 
offence for which it is granted. Notwithstanding the decision of a Court find- 
ing him guilty of the offence, he will be deemed not to have committed the 
offence if it is pardoned. Similarly, the effect of remission of a sentence is 
that in spite of the decision of the Court imposing & sentence, the accused will 
not be required to undergo any sentence. Any order issued under art. 161 
‘must, therefore, to some extent conflict with the decision of a Court. Conse- 
quently, an order made under art. 161 cannot be held to be illegal, merely 
because there is a conflict between it and the order made by a Court. The 
Article, covering as it does the field of mercy and pardon, should be liberally 
construed. Moreover, the words of art. 161 are very wide and do not contain 
any limitation as to the time at which, the occasion on which, or the circum- 
stances in which the powers conferred by this Article may be exercised. The 
powers having been conferred by the Constitution itself and being unqualified 
in terms, it is not permissible to us to put any fetters or restrictions on them. 
Mauch as though we may not like the Governor’s acting in this case, immediately 
after this Court had delivered its judgment and when the application for leave 
to appeal to the Supreme Court was pending in this Court, we cannot hold the 
order of the Governor to be illegal on that ground. 

Another contention of Mr. Kotwal and Mr. Peerbhoy was that under art. 161 
the Governor cannot impose any conditions, if he suspends a sentence. Sec- 
tion 401 specifically empowers Government to suspend a sentence ‘‘without 
conditions or upon any conditions.’’ The absence of similar words from art. 
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161 was emphasised in support of the argument that a conditional order of 
suspension cannot be made under art. 161. In our opinion there is no force 
in this argument. The power to suspend a sentence would include the power 
to attach lawful conditions to it. This has been so held both. in England and 
America in regard to the power of pardon, see para. 526 in Halsbury, Vol. 14, 
p. 243, Ex parte Wells, and United States v. Klein.12 It is true that in Ame- 
rica the only power enjoyed by the President is to grant a pardon or a re- 
prieve. The commutation of a sentence is, therefore, effected by granting a 
conditional pardon. The position in England is the same, see Forsyth on 
Cases and Opinions on Constitutional Law, 1869, edn. in which at p. 463 it has 
been observed that the Crown has no power, except when such a power is ex- 
pressly given by an Act of Parliament, to commute a sentence passed by a 
Court of justice and that practically indeed commutation of punishment has 
long taken place under the form of conditional pardons. In the footnote at 
p. 460 in the same book it has been observed that the Crown may extend its 
mercy on what terms it pleases and consequently may annex to its pardon any 
condition that it thinks fit, whether precedent or subsequent, on the perform- 
ance whereof the validity of the pardon will depend. If, therefore, a pardon 
can be made conditional, a sentence can also be suspended on conditions. The 
conditions should, however, not be illegal, immoral or impossible of perform- 
ance. 

It was strongly urged by both Mr. Kotwal and Mr. Peerbhoy that the con- 
dition imposed by the Governor, that the accused shall be detained in naval 
jail custody pending the decision of the Supreme Court, is illegal. Three 
grounds were urged in support of this argument. These are, firstly, that the 
- executive authority of the Governor does not extend to naval prisons and that 
consequently the Governor could not direct that the accused shall be detained 
in a naval jail. The second ground is that under the Navy Act a commissioned 
officer like the accused cannot be detained- The third objection raised to the 
validity of the condition is that there is no provision in the Navy Act, under 
which a person who has been tried in an ordinary criminal Court for the 
offence of murder, can be detained in a naval jail after his conviction. 

In regard to the first ground, the words ‘‘shall be detained’’ in the order 
of the Governor no doubt suggest that it is a direction given by the Governor. 
We must, however, assume that the Governor was aware of the constitutional 
limitations on his powers and that he knew that he could not issue any orders 
to the Navy in this matter. Reading the order as a whole, it appears that what 
the Governor intended was that the sentence should be suspended so long as 
the accused remains in naval jail custody. No doubt the order says that ‘“‘he 
(Nanavati) shall be detained in the Naval jail custody’’, but the word ‘‘shall”’ 
is not, in the context, used as a word of ‘‘command’’. It has to be read in 
the context of the preceding words ‘‘subject meanwhile to the condition.” 
Thus read, it does not appear to be imperative. For, a ‘‘condition’’ and a 
‘“command’’ cannot well go together. ‘‘Command’’ stands by itself and it will 
be incongruous to say that it shall take effect as a ‘‘condition’’. Consequently, 
we cannot say that the Governor has issued any order directing any naval 
authority to keep the accused in a naval jail. 

The second objection is based on sub-s. (10) of s. 82 of the Navy Act, which 
states that no officer shall be subject to detention. The word ‘“‘officer’”’ is de- 
fined in cl. (16) of s. 3 of the Act as meaning a commissioned officer. The 
accused Commander Nanavati is a commissioned officer. He could not, there- 
fore, be subjected to detention. The word ‘‘detention’’ in sub-s. (10) of s. 82 
is, however, used in the sense in which it is used in cl. (d) of sub-s. (1) of 
s. 81, which specifies the punishments which may be inflicted under the Act. 
In view of the prohibition contained in s. 82(J0), the punishment of deten- 
tion cannot be awarded to a commissioned officer like the accused. A distinc- 
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tion must, however, be drawn between detention as a measure of punishment 
and detention in custody, say, pending trial. It is clear from the order of 
the Governor that the word ‘‘detained’’ as used in that order means “kept 
in eustody’’. As the Governor has suspended the sentence, it could not have 
been his intention to inflict the punishment of detention on the accused. In 
fact he was not competent to do so. Consequently, the challenge to the order 
on this ground must fail. 

The third ground on which the order has been challenged is that the deten- 
tion of the accused in the naval jail after his conviction is illegal, that the 
condition, on which the sentence has been suspended, can be fulfilled only, if 
the accused is detained in the naval jail, that this condition is, therefore, in- 
valid and that consequently the whole order is illegal. In this connection 
it is necessary to mention certain facts and the relevant provisions of the 
Navy Act. ` 

The accused was arrested on April 27, 1959. He was produced before the 
Additional Chief Presidency Magistrate, Greater Bombay, on April 28. The 
Magistrate remanded him to police custody on that day. On April 29, 1959, 
the Magistrate received a letter from the Flag Officer, Bombay, in which he 
stated that he was willing and ready to take the accused in naval custody as 
defined in s. 3(72) of the Navy Act, 1957, and that the accused would be 
detained under the orders of the Naval Provost Marshal in exercise of hig 
authority under s. 89(2) and (3) of the Navy Act. The Magistrate then made 
an order by which he directed that the accused should be detained in the Naval 
jail and detention quarters in Bombay. The Magistrate has stated in his 
order that he had been moved under the instructions of the Government of 
India. The accused continued to remain in this custody until the reference 
was heard by the High Court. 

Section 2 of the Navy Act, 1957, specifies the classes of persons, who are 
subject to naval law. Sub-section (3) of s. 3 defines a civil offence as mean- 
ing an offence triable by a Court of ordinary criminal jurisdiction in India. 
“Naval offence’’ is defined in cl. (13) as meaning any of the offences under 
ss. 34 to 76. The Act, therefore, draws a distinction between civil and naval 
offences. ‘‘Civil prison’’ is defined in cl. (4) of the same section as mean- 
ing any jail or place used for the detention of any criminal prisoner under 
the Prisons Act, 1894, or under any other law for the time being in force. 
Clause (12) defines ‘‘naval custody’’ as meaning the arrest or confinement of 
a person in the prescribed manner or in accordance with the usages of the 
naval service and including military or air force eustody. Section 157 of the 
. Navy Act empowers the Central Government to set apart any buildings or 

vessels or any parts thereof as naval prisons. Naval prisons are, therefore, 
established by the Central Government and are different from ordinary jails 
or prisons, which are referred to in the Act as civil prisons. Chapter VIII 
of the Act contains provisions in regard to offences committed by persons 
subject to naval law. Sections 34 to 76 deal with naval offences. Sub-section 
(1) of s. 77 states that every person subject to naval law who commits a civil 
offence punishable with death or with imprisonment for life shall be punished 
with the imprisonment assigned for that offence. Sub-section (2) of this 
section provides punishment for civil offences other than those punishable with 
death or imprisonment for life. Sub-section (2) of s. 78 states as follows: 

“A person subject to nayal law who commits an offence of murder against a person 
not subject to army, naval or air force law or an offence of culpable homicide not amount- 
ing to murder against such person or an offence of rape in relation to such person shall 
not be tried and punished under this Act unless he commits any of the said offences— 

(a) while on active service; or 

(b) at any place outside India; or 

(c) at any place specified by the Central Government by notification in this behalf.” 
If, therefore, a person subject to naval law commits murder of a civilian, that 
is a person. not subject to army, naval or air force law, at any place other 
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than that referred to in cl. (a), (b) or (c) in subs. (2) of s. 78, he cannot 
be tried under the Act, but he must be tried in an ordinary criminal Court. 
It was on account of this provision that the accused was not tried under the 
Navy Act, but in the Sessions Court, Greater Bombay. 

Sub-section (3) of s. 84 of the Navy Act states that a Provost Marshal may 
arrest any person subject to naval law in accordance with the provisions of 
s. 89. Sub-section (2) of s. 89 provides that the duties of a Provost Marshal 
are to take charge of persons in naval custody. Sub-section (3) of this sec- 
tion states that a Provost Marshal may at any time arrest and detain for 
trial any person subject to naval law, who commits or is charged with an 
offence and may also carry into effect any punishment to be inflicted in pur- 
suance of a sentence passed under the Act. A Provost Marshal can, there-- 
fore, arrest and detain for trial a person subject to naval law who has com- 
mitted an offence of murder. It was under these provisions that the accused 
was detained pending trial in the naval jail in Greater Bombay. 

Sub-section (7) of s. 150, which occurs in Chap. XIV, the heading of which 
is ‘‘Execution of sentences’, provides that every term of imprisonment may 
be served in a naval prison, naval detention quarters or in any civil prison, 
house of correction or military or air force prison or detention barracks, Sub- 
section (3) of this section and the other provisions contained in Chap. XIV 
show that this section is intended to apply in the case of sentences awarded 
under the Act. There is no provision in the Act, which provides for the de- 
tention in a naval jail or naval custody of a person subject to naval law, who 
has been convicted for the offence of murder, by an ordinary criminal Court. 

It was strenuously argued by Mr. Kotwal and Mr. Peerbhoy that the words 
“shall be detained’’ in the Governor’s order imply that the accused shall be 
detained by some officer having lawful authority to do so, that the Navy Act 
does not contain any provisions under which the accused could have been de- 
tained in naval custody after his conviction, that his detention in the naval 
jail is therefore illegal, that consequently the condition, on which the sentence 
has been suspended, is one which could not lawfully have been complied with 
and that as this condition constitutes an integral part of the order, the whole . 
order is bad in law. The Advocate General conceded that the condition is an 
integral part of the order. We have given our anxious and careful considera- 
tion to these arguments. i 

In reply to these arguments the Advocate General contended that under s. 
8(12) naval custody includes custody in accordance with the usages of the 
naval service, that there is no evidence before us as to what the usages of the 
navy are and that consequently we cannot say that the detention in this case 
is not justified by naval usages. It may, however, be noted that the words 
‘in accordance with the usages of naval service’’ "follow the words ‘‘in the 
prescribed manner.’’ It seems to us, therefore, that the usages referred to 
are usages in regard to the mode and manner of arrest and confinement and 
not usages under which a person can be kept in custody or confinement. 

The Advocate General also urged that a trial does not end until the matter 
has been finally decided by the highest Court which is capable of deciding 
such matter and that consequently the trial of the accused in this case cannot 
be said to have concluded until his appeal to the Supreme Court has been 
decided. He has relied on Vander Poorten v. Settlement Officer,’9 and 
Madhub Chunder Mozumdar v. Novodeep Chunder Pundit.14 In the former 
ease the Privy Council held that the word ‘‘trial’’ in s. 20 of the Ceylon Waste 
Lands Ordinance in its context included ‘‘decision.’’ There is nothing in 
this decision which supports the argument that ‘‘trial’’ also includes ‘‘pro- 
ceedings in appeal.’ In In the matter of Madhub Chunder Mozumdar v. 
Novodeep Chunder Pundit, it was held that the words ‘‘shall try any person’’ 
used in s. 487 of the Code of Criminal Procedure include the hearing of an 
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appeal. A different view has been taken by the Madras High Court in Kesa- 
' vaiya."© The word ‘‘trial’’ is not used in s. 487 and in Madhub Mozumdar’s 
case the particular view was taken having regard to the context in which the 
words ‘‘shall try’’ occur in the section. The section states that no Judge of 
a criminal Court or Magistrate shall try any person for any offence referred 
to in s. 195, when such offence is committed before himself or in contempt of 
his authority or is brought to his notice as such Judge or Magistrate in the 
course of a judicial proceeding. It was, therefore, held that the District and 
Sessions Judge, who had himself sanctioned the prosecution of the accused, 
could not hear his appeal against his conviction. This case also does not lend 
any support to the argument advanced by the Advocate General that the trial 
. continues until the appeal has been disposed of. On the other hand in Public 
Prosecutor v. Chockalinga Ambalam,'® it was held that a trial, as that word is 
used in the Criminal Procedure Code, is completed, before the judgment is 
pronounced. 

The word ‘‘trial’’ is well understood in criminal law and it ends when the 
proceedings in the trial Court come to an end. The various provisions of 
the Navy Act, to some of which I will refer, also show that the word trial is 
used in the same sense in this Act. Chapter XIII contains provisions with 
regard to trials before a Court Martial. Sub-section (J) of s. 122 states that 
a Court Martial shall sit from day to day with the exception of Sundays, until 
the trial is concluded. The proviso to sub-s. (2) of s. 122 states that if any 
member of the Court Martial is absent from any part of the trial, he shall not 
thereafter take any part in the proceedings. The expression ‘‘trial’’ is, there- 
fore, used in the sense of proceedings before a Court Martial and it ends when 
these proceedings come to an end. Sub-section (2) of s. 123 states that when- 
ever a Court Martial is dissolved, the accused may be retried. Section 145 
empowers the Court Martial to make such order as it thinks fit for the proper 
custody of property regarding which an offence appears to have been committed 
or which appears to have been used for the commission of an offence pending 
the conclusion of the trial. Sub-section (1) of s. 146 states that when the trial 
before any Court Martial is concluded, the Court may make such order as it 


._ thinks fit for the disposal of the property produced before it or in its custody. 


It is clear from these and other provisions of the Navy Act that the term 
‘trial’? in this Act is also used in the same sense in which it is ordinarily 
understood in criminal law and means proceedings in the trial Court. The 
.- trial of the accused in this case, therefore, ended when the Sessions Judge made 
` a reference to this Court or at least when the High Court delivered its judg- 
ment on the reference made to it. The accused could not thereafter be de- 
tained in a naval jail under s. 89(3) of the Navy Act. There is also no other 
provision in the Navy Act, which authorises his detention in a naval jail after 
he had been convicted. 

The question, therefore, arises whether the detention of the accused in the 
naval jail is ilegal. No provision in the Navy Act has been pointed out to 
us, nor have we been able to find any, which forbids such detention. Section 
167 of the Navy Act provides punishment for certain acts committed by the 
governor, gaoler or keeper of any prison, jail or house of correction or of any 
naval detention quarters. This section does not make it an offence to detain 
a person with his consent in a naval jail. The counsel for the accused told, us 
that the accused has accepted the condition mentioned in the Governor’s order. 
He is, therefore, being detained in the naval jail with his consent. 

In the course of his arguments, the learned Advocate General stressed one 
aspect of the matter and it was that in examining the legality or otherwise of 
the condition set out in the order of suspension, the Court should attach full 
importance to. the vital condition that the accused was not to be at large, but 
had to be in custody pending the disposal of his appeal by the Supreme 
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Court. That, it was urged, was the crucial consideration and not the power 
of the naval authority to keep him in custody. 

The order does not contain any directive or mandate to the naval authorities, 
but attaches a condition to the order of suspension passed in favour of the 
accused and imposes a condition on the accused. The condition is that the 
order of suspension notwithstanding, the accused is not to be at large, but 
should remain in custody till the disposal of the appeal by the Supreme Court. 
In the opinion of my three brothers Mudholkar, S. T. Desai and Gokhale, the 
pith and substance of the condition is that the accused should remain in custody 
and not the mode or manner of that custody. In their opinion priority of 
consideration should not be given to the actual mode or manner in which the 
condition is to be fulfilled and worked out. That is a matter apart and must 
not be treated as of the very essence of the condition of the whole order. 
Having regard to these considerations, it seems to them that it will be in- 
correct to say that the Governor’s order is unconstitutional and that it is 
invalid because it contemplates the detention of the accused in a naval jail. 
In their view, in the ultimate analysis the attack on the Governor’s order 
would then rest solely on the ground that the place in which the accused is to 
remain in custody is inappropriate. They are also of the opinion that an 
order made by an authority, which is entrusted with wide powers under the 
Constitution and which on its face is aseribable to those powers, cannot be 
struck down as invalid, because it contains a condition, the fulfilment of which 
may make someone do an act, which is not expressly authorised by law. In 
this connection, they rely upon the following passage from 39 American Juris- 
prudence at page 562: 

“Some statutes authorise the Governor to grant pardons on condition that the con- 

victed person shall leave the State and never again return to it, but by the great weight 
of authority, even in the absence of any statute, such condition is valid, as is a condi- 
tion requiring the prisoner to leave the United States and not return. A constitutional 
provision forbidding exile does not prevent the granting of pardons to convicts upon 
condition that they leave the state and never return. Nor does the fact that the laws 
.of a State do not prescribe banishment from the State, or transportation for life or for 
a period of years, as the punishment for any offence, have’ the effect of making such a 
condition illegal.” 
There are also no materials, from which it could be deduced that any illegal 
act will necessarily have to be committed by someone so that the condition 
imposed by the Governor on the accused may be fulfilled. They are, therefore, 
of the opinion that confinement of the accused in the naval jail cannot be said 
to be wrongful or illegal. 

My brother K. T. Desai and myself are inclined to hold that an essential 
part of the condition mentioned in the Governor’s order is that the accused 
shall remain in the naval jail pending the decision of the Supreme Court 
and as this can only be complied with by keeping the accused in the naval 
jail without any authority of law, the condition and consequently the order of 
the Governor, of which, as conceded by the Advocate General, this condition 
forms an integral part, are both invalid. In view, however, of the high re- 
gard, which we have for the legal knowledge and judgment of our other three 
brothers and in view also of the well settled rule that where two views are 
possible, the presumption in favour of the validity of the order must prevail, 
we have decided not to dissent from the view taken by the majority of us. 
Accordingly we hold that the condition contained in the order of the Governor 
has not been shown to be invalid. 

The order issued by the Governor was also attacked on the ground that it 
affects the powers of the Supreme Court to deal with the appeal to be filed by 
the accused. Order 21, r. 5 of the Supreme Court Rules states: 

“Where the petitioner has been sentenced to a term of imprisonment, the petition 
shall state whether the petitioner has surrendered. Unless the Court otherwise orders, 
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the petition shall not be posted for hearing until the petitioner has surrendered to his 
sentence.” 

It has been urged that by reason of the order made by the Governor, the ac- 
cused cannot surrender to his sentence and that consequently the appeal to be 
filed by the accused may not be placed for hearing before the Supreme Court. 
As the sentence passed upon the accused has been suspended, it is not neces- 
sary for the accused to surrender to his sentence. Order 21, r. 5 of the 
Supreme Court Rules will not, therefore, apply in this case. , 

Sub-clause (b) in cl. (Z) of art. 72 of the Constitution restricts the Presi- 
dent’s power of mercy to offences against any law relating to a matter to 
which the executive power of the Union extends. Sub-clause (c) extends this 
power to all cases where the sentence is a sentence of death. Clause (3) of 
this Article states that nothing in sub-cl. (c) of cl. (J) shall affect the power 
to suspend, remit or commute a sentence of death exercisable by the Governor 
of a State under any law for the time being in force. No similar provision 
has been made in regard to cases in which a sentence other than a sentence of 
death has been passed. Item 1 in the Concurrent List III in the Seventh Sche- 
dule to the Constitution is ‘‘Criminal law, including all matters included in 
the Indian Penal Code at the commencement of this Constitution.’? Mr. Peer- 
bhoy urged that as cl. (3) of art. 72 saves the powers of the Governor only in 
respect of sentences of death, the Governor cannot exercise his powers under 
art. 161 in respect of offences under the Indian Penal Code, for which a sen- 
tence other than a sentence of death has been passed. It is, however, to be 
noted that cl. (3) only refers to the power to suspend, remit or commute a 
sentence of death. It does not refer to pardon. Clause (J) of art. 73 of the 
Constitution states that subject to the provisions of this Constitution, the exe- 
cutive power of the Union shall extend— 

(a) to the matters with respect to which Parliament has power to make laws. 
The proviso to this clause states that the executive power referred to in sub- 
el. (a) shall not, save as expressly provided in the Constitution or in any law 
made by Parliament, extend in any State to matters with respect to which 
the Legislature of the State has also power to make laws. The State Legisla- 
ture has also power to make laws with regard to criminal law. Consequently, 

e executive power of the Union does not extend to criminal law, save as 
expressly provided in the Constitution or in any law made by Parliament. There 
is no provision in the Constitution, which extends the executive authority of 
the Union to matters included in the Indian Penal Code, except sub-cl. (c) in 
el. (Z) of art. 72. It follows that the power of the Governor under art. 161 
in respect’ of offences under the Indian Penal Code is not taken away by art. 
72, except perhaps power to grant a pardon, when a sentence of death has been 
passed. 

Another objection raised to the legality of the Governor’s order by Mr. Kot- 
wal was that it only changes the nature of custody, in which the accused is 
to be detained, and that art. 161 is not intended to be used for this purpose. 
This argument cannot be accepted, because the legal effect of the order made 
by the Governor is that the sentence passed upon the accused has been suspend- 
ed. Consequently it cannot be said that the order only makes a change in the 
custody, in which the accused was to be detained as a result of the order made by 
this Court. 

Sub-section (7) of s. 401, Criminal Procedure Code, empowers the Govern- 
ment to suspend a sentence without conditions or upon any conditions, which 
the person sentenced accepts. Sub-section (6) of this section provides that 
no petition by a person sentenced to imprisonment shall be entertained unless 
the person sentenced is in jail. It was urged that art. 161 of the Constitution 
and .not s. 401, Criminal Procedure Code, was used in this case, in order that 
the accused should not surrender to his sentence and go to jail and that con- 
-sequently the order must be held to have been passed mala fide, as it was made 
for a purpose for which the powers under art. 161 were not intended to be 
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used. Reliance was placed on the following observations of the Supreme Court 
in Ashutosh v. State of Delhi.1* 
“|. There could be no better proof of ‘mala fides’ on the part of the executive autho- 


* ‘yities than a use of the extraordinary provisions contained in the Act for purposes for 


which ordinary law is quite sufficient.” 

_ In this case, however, the reasons for which the sande was made have not been 
disclosed to us. In the absence of any evidence on this point, we cannot hold 
that the order was made mala fide. For the same reason, we cannot say that 
there has been any contravention: of art. 14 of the Constitution. 

The order suspends the sentence until the appeal intended to be filed by, the 
accused in the Supreme Court has been disposed of. It was suggested ‘that 
the accused may never file an appeal and that consequently the suspension 
may remain in force for an indefinite period. We have no doubt that in such 
a contingency the Governor will take steps to cancel or withdraw his order. 

It was also suggested that the order made by the Governor virtually grants 
bail to the accused, that the power to grant bail is a judicial function and 
that consequently the order made by the Governor is invalid. The Advocate 
General’s reply to this argument was that there is a distinction between bail 
and suspension of sentence and that consequently the order of the Governor, 
which suspends the sentence, cannot be said to be an order for bail. This 
argument of the Advocate General appears to be correct. It is supported by 
a decision of the Privy Council in Lala Jairam Das v. King-Emperor'®, in 
which it was observed(p. 182): 

“A power to grant bail to convicted persons would, if exercised, interrupt the 
serving of the sentence; the period of bail might even cover the whole of its term. A 
power to grant bail would not include a power to exclude the period of bail from the 
term of the sentence; that this is so is shown by the fact that it was necessary to enact 
the special provision which is contained in sub-s. (3) of s. 426 of the Code. Under these 
conditions, the exercise of a power to grant bail would, in the event of the appeal being 
unsuccessful, result in defeating the ends of justice.” 

Sub-section (J) of s. 426 states that pending any appeal by a convicted. 
person, the appellate Court may order that the execution of the sentence be 
suspended and also if he is in confinement that he be released on bail or on 
his own bond. This section also draws a distinction between suspension of a 
sentence and bail. Moreover, the suspension of the sentence in this case is 
conditional. The sentence has been suspended on the condition that the accus- 
ed shall be detained in naval jail custody. The accused has, therefore, not 
been released from custody. Consequently, it cannot be said that the order 
made by the Governor is an order for bail. 

The question whether in view of para. (J) of art.. 163 of the Constitution, 
the order made by the Governor can be regarded as an order of Government, 
was discussed at considerable length during the course of arguments. In the 
view which we take that the validity of the order could be examined by us, 
it ig not necessary for us to express any opinion on this question. . 6 

We are accordingly of the opinion that the order made by the Governor hag 
not been shown to be unconstitutional or contrary to law. We direct that 
unless the order made by the Governor is cancelled or withdrawn before the 
decision of the Supreme Court, the warrant should not be re-issued until the 
appeal to be filed by the accused i in the Supreme Court has been disposed of. 

We consider it necessary to add that wide and unfettered as the powers 
referred to in art. 161 are, they are not intended to be exercised arbitrarily 
and except for good and sufficient reasons. The very amplitude of these powers 
makes it necessary that they should be used sparingly and with considerable 
restraint. They must be used only for the purpose for which they have been 
conferred and that is to promote, justice and not to circumvent the due pro- 
cesses of law. Ordinarily they should not be exercised, when judicial proceed- 
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ings are pending. They should also not be used so as to short cireuit legal 
processes and give relief, which could be granted by a Court. We hope that 
those, on whom the Constitution has conferred these extraordinary powers, 
will exercise them with wisdom and so as not to interfere with the due adminis- 
tration of justice. 

‘In this case the reasons for the order have not heen disclosed to us. We 
can only look at the matter with judicial eyes and we are not entitled to take 
notice of what has appeared in the newspapers in regard to it. It is, however, 
clear that the order was issued, when this Court was seized of the matter. The 
Advocate General stated in the course of his arguments, that this Court could 
not have granted bail to the accused, after it had found him guilty of the offence 
of murder and that consequently the accused had to.seek the intervention 
of the executive for the suspension of his sentence, pending the decision of 
the Supreme Court. He pointed out to us the decision of the Privy Council 
in Lala Jairam Das v. King-Emperor.*’ With respect, it seems to us that the 
, view taken by the Privy Council in regard to the provisions of s. 498, 
Criminal Procedure Code, may require reconsideration. The Privy Council 
does not appear to have noticed the amendment made in this section, by which 
the words ‘‘any person’’ were substituted for ‘‘the accused person’’. Assum- 
ing, however, that this Court could not have granted bail, it might have been 
in a position to direct on sufficient cause being shown that the warrant for 
the arrest of the accused should be issued or executed after an interval of 
some days, during which the accused could apply for leave to appeal to the 
Supreme Court. No application for such relief was, however, made to this 
Court. No application for bail was also made to the Supreme Court. The 
order also suspends the sentence not only until the application for leave to 
appeal to the Supreme Court had been decided, but until the appeal to the 
Supreme Court has been disposed of. Several cases have come before this 
‘Court, in which persons, who had been tried on the charge of murder and 
had been acquitted by the trial Courts, have been convicted by this Court 
and sentenced to imprisonment for life. In none of these cases was the sentence 
suspended pending the decision of the Supreme Court. The order in this case 
. is, as observed by Shelat and Naik JJ., unusual and unprecedented. Such an 
order is likely to create an impression that it has been made in order to accord 
special treatment to a particular person and as such is likely to impair the 
confidence of the public in the impartial administration of justice. We must, 
therefore, express our profound regret at the use of the extraordinary powers 
in this case, the result of which has been that the writ issued by this Court, 
in the exercise of its normal jurisdiction, has become infructuous, not on ac- 
count of an order of a superior Court, but on account of a directive issued by 
the executive. 
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Before Mr. Justice Mudholkar and Mr. Justice Patel. 


-, THE COLLECTOR OF SABARKANTHA v. SHANKARLAL KALIDAS 


PATEL.* 


‘Meryer—Merger of former Idar State in State of Bombay—Idar State as shareholder 


-of company situated in its territory entering into possession of company’s property 
under agreement—State Government entering into possession of same property after 
merger—Liability of Idar State to pay call money on shares whether devolves on 
State Government. 


Idar, a former Indian State, purchased some preference shares of a limited company 
located in the State and paid the full amount of these shares and it also purchased 
some ordinary shares of the company. ` Only half the share money in respect of the 
latter shares was called which the State paid. Subsequently, an agreement was en- . 
tered into between a concern known as M. D. I. Ltd. and the company whereby 
the former was to be appointed as the sole selling agents of the company and in con- 
sideration of their agreeing to render financial help to the company it was also agreed 
that M. D. L Ltd. were to take over all the shares which stood in the name of the 
State in the books of the company and pay the price of the shares to the State. 
M. D. I. Ltd. never paid this money and there was no transfer of the shares in their 
name. Thereafter the State took possession of all the properties of the company and 
after the merger of the State in the State of Bombay, the Collector took possession 
of the assets of the company on behalf of the State of Bombay. Then an order of 
compulsory winding up of the company was made and a liquidator was appointed. 
The liquidator then applied to the Court praying inter alia that the State Govern- 
ment may be ordered to pay ‘to him the unpaid call money. The State Government 
inter alia contended that the obligations of the former Indian State did not devolve 
on the State of Bombay:— 

Held, that as the Idar State by virtue of the agreement had exercised its right 
of entering into possession of the company’s properties on the ground that it was a 
share-holder, the liability to pay the call money attached to this right, 

that as after the merger the State of Bombay entered into possession of the pro- 
perties, it would follow that the State of Bombay intended to assert the same right, 
and 

that as the State of Bombay had not repudiated expressly any lability after it 
entered into possession, it could be said that by implication it had accepted that lia- 
bility and, therefore, the State of Bombay as the successor State was bound by the 
same obligations by which the Idar State was bound. 

Ganpatrao v. State of Bombay,’ Maharaj Umeg Singh v. State of Bombay,’ 
Vajesing}i Joravarsingji v. Secretary of State for India’ and Messrs. Vrajlal Nanalal 
& Co. v. The State of Bombay, referred to. 

Held, also, that as the Court cannot permit a party to allow itself to take only 
the benefits arising out of a contract or a bargain and dispute the liabilities arising 
therefrom, the State of Bombay cannot be allowed their rights as share-holders but 
dispute the liabilities arising from the fact that they are the share-holders. 


Tue facts appear in the judgment. 


M. A. Rane, Assistant Government Pleader, for the appellant. 
S. M. Shah, with K. T. Pathak and H. R. Vyas, for respondent No. 2. 
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1959. ] OOLLRÒYTOR, SABARKANTHA V. SHANKARLAL (4.C.J.)—Mudholkar J. 401 
MUDHOLKAR J. This is an appeal under s. 202 of the Indian Companies Act 
VI of 1918, from the order of the District Judge, Ahmedabad. 


_ The releyant facts are as follows: In the former State of Idar a private - 


limited company called the Himatnagar Glass & Ceramic Industries Ltd. was 
founded. Originally it was a private limited company, but eventually it was 
converted into a public limited company. Just before this conversion the State 
of Idar purchased preference shares of the face value of Rs. 1,00,000 in this 
company and paid the full amount of the share money. Along with these shares 
the State also purchased ordinary shares of the value of Rs. 1,00,000. Only half 
of the share money had been called and, therefore, the State paid only Rs. 50,000. 
Thus, a balance of Rs. 50,000 was the unpaid call in respect of these shares. 
The State also lent Rs. 10,000 to the company partly on March 5, 1945, and 
partly on April 6, 1945. : 

It would appear that this concern ran into difficulties and the Government 
of Idar was, therefore, desirous of getting rid of its shares. An agreement was 
thereupon entered into between a concern known as the M.D. Industries Ltd. 


> of Ahmedabad and the Himatnagar Glass & Ceramic Industries Ltd. Under 


that agreement the former was to be appointed as the sole selling agents of 
the Himatnagar Glass & Ceramic Industries Ltd. In consideration of their 
agreeing to render financial help to the aforesaid industries it was also agreed 
that the M.D. Industries Ltd. were to take over all the shares which stood in 
the name of Idar State in the books of the company. They were to pay an 
amount of Rs. 1,50,000 to the Idar State as purchase price of those shares 
within a certain period. They never paid this money. 

On January 24, 1948 the State of Idar took possession of the factory with 
all the properties of the company and was in possession of those properties 
through its Director of Industries till the date of merger. The Idar State 
merged in the State of Bombay on April 10, 1948, and it would appear that 
thereafter the Collector of Sabarkantha took possession of the factory and the 
other assets of the company on behalf of the State of Bombay. 

On August 30, 1950, the Collector and two shareholders of the company 
made an application to the District Judge at Himatnagar for the compulsory 
winding-up of the company. An order of compulsory winding-up of the com- 
pany was eventually made by the District Judge and respondent No. 1, Jiwan- 
dal Sankarchand Shah, was appointed Liquidator. On April 15 or 16, 1952, 
Jiwanlal addressed a letter to the Collector of Sabarkantha. In that letter the 
Liquidator made a demand from the Government for the unpaid call of 
Rs. 50,000 and also claimed from the Government a certain sum of money by 
way of rent and some other amounts. The Government did not make any pay- 
ment and, therefore, the Liquidator made an application to the Court on Feb- 
ruary 25, 1955, asking for certain reliefs. The most important reliefs are :—- 


(a) Delivery of possession to him of the properties belonging to the company; 
(b) permission to the Liquidator to sell the properties by auction or otherwise as 
the Court may direct him; 

` (c) ordering the State Government to pay Rs. 50,000 to the Liquidator with inte- 
rest at-9 per cent. per annum from August 4, 1946; 

‘-(d) ordering the State Government to pay arrears of rent. 

The Collector on behalf of the State Government denied the liability of the 
State to pay any money to the Liquidator. According to the Collector a 
charge had been created in favour of the State of Idar in respect of one lakh 
and fifty thousand rupees which was the value of the shares held by the Idar 
State in the company. It is also contended that by virtue of the agreement 
entered into in the year 1945 the liability was on the M.D. Industries Ltd. to 
pay the unpaid calls and not on the State Government. Further, according to 
the Government, it is not liable to pay interest or rent to the Liquidator. 

The Court below held that the State of Bombay was liable to pay the unpaid 
calls and it also held that it was liable to pay interest at 9 per cent. on this 
amount from August 4, 1946, and also* was liable to pay rent for a certain 

L. R.—26 
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period irrespective of this agreement. It directed the State Government to 
hand over possession of the property of the company to the Liquidator and 
granted permission to the Liquidator to sell those properties. 

Before us it was most strenuously urged by Mr. Rane, the Assistant Govern: 
ment Pleader, that the State of Bombay was not liable to pay any call money 
to the Liquidator. He disputed the liability of the State on three grounds. 
They are: In the first place the obligations of the former Idar State did not 
devolve on the State of Bombay. In the second place the legal effect of the 
agreement entered into in 1945 was to absolve the Idar State from paying the 
call money to the company and in the third place the State of Bombay was 
not a contributory whose name has been settled on the list of contributories 
by the Liquidator. 

Relying upon a decision of a Division Bench of this Court in the case of 
Ganpatrao v. State of Bombay,’ Mr. Rane contended that after the merger a 
former subject of the Idar State was incompetent to hold the State of Bombay 
liable upon any contract which had been entered into with him by the Idar 
State. He relied in particular upon the observations of Shah J., who delivered 
the judgment of the Court (p. 891) :— 

“It is a well settled rule of international law that a successor State by whatever 
process the succession is effected whether by conquest, by merger, by agreement or by 
treaty, is not under any obligation to recognise the liabilities of the former State, and 
unless the obligations have been recognised, the municipal Courts of the successor State 
are not competent to enforce that liability against the successor State.” 

The law on the point has been laid down by the Supreme Court in Maharaj 
Umeg Singh v. The State of Bombay,? which itself accepts the view of the 
Privy Council as expressed in the case of Vajesingji Joravarsingji v. Secretary 
of State for India.8 The Privy Council has laid down in that case (p. 360) :— 

“But a summary of the matter is this: when a territory is acquired by a sovereign 
State for the first time that is an act of State. It matters not how the acquisition has 
been brought about. It may be by conquest, it may be by cession following on treaty, 
it may be by occupation of territory hitherto unoccupied by a recognised ruler. In all 
cases the result is the same. Any inhabitant of the territory can make good in the 
municipal Courts established by the new sovereign only such rights as that sovereign 
has, through his officers, recognised. Such rights as he had under the rule of pre- 
decessors avail him nothing. Nay more, even if in a treaty of cession it is stipulated 
that certain inhabitants should enjoy certain rights, that does not give a title to those 
inhabitants to enforce’ these stipulations in the municipal Courts. The right to enforce 
remains only with the high contracting parties.” 

“It will thus be clear that the Privy Council has recognised the right of a sub- 
ject or an inhabitant to enforce against the successor State such rights as are 
recognised by that State. Now, it has been made clear by the Supreme Court 

. that a successor State can do this either expressly or by implication. We have 
considered this aspect of the matter in Messrs. Vrajlal Nanalal & Co. v. The 
State of Bombay* and have observed :— 

“The effect of all these cases is that when a sovereign acquires or seizes any 
property or territory for the first time it amounts to an act of State and the municipal 
Court has no power to enquire into the justice or injustice of the act and the subject 
of the ceding sovereign could not carry on the previously acquired rights under the 
new sovereign. The only enforceable rights they could have against the new sovereign 
are those that the new sovereign has by agreement, express or by legislation conferred 
upon him.” 

Here we have the fact that the State of Idar had entered into possession of 
this property by virtue of the agreements of 1945 on the ground that it was a 
shareholder to the extent of two lakhs of rupees. After the merger the State 

1 (1958) 60 Bom. L. R. 888. 1143. 

2 [1955] 2 8.0.R. 164, 8.0. 57 Bom. L.R. 4 (1959) Special Civil Application No. 3251 
709. of 1958, decided by Mudbolkar and Patel JJ., 

3 (1924) L.R. 51 LA. 357, 8.0. 28 Bom. L.R. on April 22, 1959 (Unrep.). 
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of Bombay entered into possession of this property. It would, therefore, fol. 
low that the State of Bombay intended to assert the same rights which the 
former Idar State purported to assert when it had entered into the agreement, 
Those rights were based, as already stated, upon the initial fact that the State 
of Idar was a shareholder to the extent of Rs. 2 lakhs and in respect of which 
it had paid Rs. 1,50,000 by way of.share money. A balance of Rs. 50,000 was 
payable by the State to the company. This liability must naturally attach 
to the right which the State of Idar had by reason of the fact that it had paid 
Rs. 1,50,000. Now, the State of Idar could not have exercised those rights and 
ignored the liabilities which weré attached to those rights. The State of Bom. 
bay did not repudiate expressly any liability after it entered into possession of 
this property. It could, therefore, be said that by implication the State of 
Bombay accepted that liability. Apart from that, the Court cannot permit a 
party to allow itself to take only the benefits arising out of a contract or a 
bargain and dispute the liabilities arising therefrom. Therefore, looking at 
the matter either way, it would be clear that the State of Bombay as the 
successor State is bound by the same obligation by which the State of Idar 
was bound. Alternatively it can be said that the State of Bombay cannot be 
allowed to assert their rights as share-holders but dispute the liabilities arising 
from the fact that they are the share-holders. 

As regards the second ground we may point out that though the agreement 
between the State of Idar and the M.D. Industries Ltd., whereunder the latter 
had undertaken to take over the shares standing in the name of the State and 
pay for them and though there is also an agreement between the company on 
the one hand and the M.D. Industries on the other that the latter would pay 
the price of the shares to the Idar State and get the shares transferred to them- 
selves, there has in fact been no transfer of the shares in the name of M.D. 
Industries Ltd. In the absence of any such transfer we are clear that the 
liability of the original share-holders, i.e., the State of Idar, continued. Since 
the State of Idar was liable, the State of Bombay, which is the successor of 
the State of Idar, is also liable. 

The third ground urged by Mr. Rane was that the order of the Court below 
requiring the Collector of Sabarkantha to hand over possession of the factory 
and the other assets of the company is bad, because though it purports to be 
made under s. 195 of the Companies Act, the conditions of that section are not 

satisfied in this case. Now, s. 195 provides that an order of the Court could 
` be made against a contributory whose name is settled in the list of contribu- 
tories. Mr. Rane points out that no such list has been made and, at any rate, 
the State of Bombay has not been settled in the list of contributories. That 
may be so. Here again the point was not taken either in the Court below or 
in the memo. of appeal. In such a circumstance we do not permit Mr. Rane 
to raise this point. 

Then Mr. Rane contended that the claim of the Liquidator is barred by time. 
In this connection he relies on art. 112 of the Limitation Act. That article 
provides that the suit has to be instituted within three years of the date from 
which the call by a company is payable. Mr. Rane points out that a resolution 
was passed on August 4, 1946, by the Board of Directors calling for the money 
and providing for payment apparently by the end of September, 1946. There- 
fore, according to Mr. Rane the suit was to be brought within three years of 
September 30, 1946. Since the suit was not brought in time he contends that 
the Court could not allow the application of the Liquidator wherein he claims 
for recovery of an unpaid call money from the State of Bombay. Now, there 
are two sections of the old Companies Act which deal with the applications 
of a Liquidator in winding-up proceedings for recovery of call money. One is 
s. 186 and the other is s. 187. These sections are as follows :— 

“186. At any time after the making of the winding up order the Court may make 
an order on any contributory for the time being settled on the list of contributories to 
pay in the manner directed by the order, any money due from him or from the estate 
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of the person whom he represents to the company exclusive of any money payable by 
him on the estate by virtue of any call in pursuance of the Act. The Court shall not 
allow any set off in such a case except as provided below:— 

(a) In the case of an unlimited company the Court... 

(b) In the case of a limited company, make any director whose liability is un- 
limited or to his estate the like allowance; and 

(c) In the case of a limited or unlimited company, when all the creditors are 
paid in full, the Court may allow the contributory by way of set-off any money due to 
him on whatever account against any subsequent call.” 

“187. At any time after the making of the winding-up order and before or after 

it has ascertained the sufficiency of the assets of the company, the Court may make 
calls on and order payment thereof by all or any of the contributories to the extent of 
their liability, for payment of any money which the Court considers necessary to satisfy 
the debts and liabilities of the company and the costs, charges and expenses of winding- 
up, and for the adjustment of the rights of contributories among themselves. In making 
the call the Court may take into consideration the probability that some of the contri- 
butories may partly or wholly fail to pay the calls.” 
It will be clear that s. 186 deals with recovery of debts, that is, the recovery of 
money due upon a contract. Now, where a Liquidator makes an application 
for recovery of such moneys then obviously the claim has to be within time. 
Therefore, the Liquidator’s application in so far as it is referable to s. 186 of 
the Companies Act would be beyond time. Mr. Rane says that the Liquida- 
tor’s application must fall under s. 186 only, because he wants to recover the 
unpaid call money in pursuance of the resolution of August 4, 1946. It seems 
to us that this contention is not correct because no reference whatsoever is 
made to that resolution in the Liquidator’s letter. Apart from that, under that 
resolution only Rs. 25 per share, i.e. in all a sum of Rs. 25,000 was called, 
while the total amount of unpaid share-money was Rs. 50,000. The Liquida- 
tor in his letter had made a demand for the amount of Rs. 50,000. Therefore, 
it is clear that his demand is not based upon the resolution. Since it is not 
based upon that resolution he could not have recourse to the provisions of 
s. 186 of the Act. 

Mr. Rane then points out that in his application to the Court the Liquidator 
has claimed interest at 9 per cent. from the date of the resolution and, there- 
fore, it must be inferred that the demand made by the Liquidator was based on 
the resolution. The most that can be said is that the demand for interest was 
based on that resolution but nothing more. We do not think that this cireum- 
stance conclusively indicates that the Liquidator had based his demand for the 
unpaid call money on the resolution of the Board of Directors. 

Under the Companies Act a Liquidator is given a right to move the Court 
for recovery of moneys due under certain provisions of that Act. Section 187 
of the Act is a provision which empowers the Court to order in certain cir- 
cumstances the payment to the Liquidator of moneys which he can claim 
under the statute. It is contended by Mr. Rane that even in such a case the 
question of interest would arise. Whether it does so or not, it is sufficient for 
the purpose of this case to say that no proper application was made by the 
receiver under s. 187 of the Act. The Companies Act provides a form for 
making an application in this behalf. The Liquidator should have made an 
application in that particular form and given all the particulars which are 
required to be mentioned in the application. Then again before the Court can 
grant an application under s. 187 it must be satisfied that the payment of the 
money sought by the Liquidator is necessary to satisfy the debts and liabili- 
ties of the company and costs, charges or expenses of the winding-up or for 
the adjustment of the rates of the contributories themselves. The application 
which is before us cannot be ascribed to s. 187 of the Act because all the parti- 
culars which are necessary to be placed before the Court for enabling it to 
decide the various matters referred to in s. 187 are not set out in that appli- 
cation. There is apparently no time limit for making au application under 
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this section and it will be open to the Liquidator to make such an application 
even now. The consequence of our view would, therefore, be that the order of 
the Court below requiring the State to pay Rs. 50,000 to the Liquidator in 
respect of the call money will have to be set aside. 

The next question to be considered is whether the direction regarding the 
payment of interest at 9 per cent. on Rs. 50,000 is correct. In our opinion, in 
the absence of a provision in the Companies Act and in the absence of a de- 
mand for interest in the letter of the Liquidator it was not competent to the 
Court to award interest against the State. That direction is also liable to be 
set aside. f 

Finally, there remains the question of payment of rent. It is said that the 
Court was competent to make such an order under s. 185 of the Act. That 
section runs thus :— 

At any time after the making of the winding up order, the Court may require any 

contributory and any trustee, banker, agent or officer of the company to pay, deliver, 
surrender, or transfer forthwith or within such time as the Court directs, to the official 
liquidator any money, property or documents in his hands to which the company is 
prima facte entitled. 
‘We have already held that the State must be regarded as a contributory and 
that the contention that it does not appear that a list of contributories had been 
settled ought not to be permitted to be raised on behalf of the State. From 
this it would follow that the provisions of s. 185 could be availed of against 
the State. There is, however, nothing in those provisions which entitled the 
Court to require a contributory to pay rent in respect of property in the 
possession of the contributory. If the State had collected any money belong- 
‘ing to the company or had in its possession any money belonging to the com- 
pany then, of course, an order could have been made by the Court requiring 
ithe State to pay such money to the Liquidator. Mr. Shah, who appears for 
the respondent, says that the State of Bombay had let out the buildings be- 
‘longing to the company to the Civil Supplies Department on a rent of Rs. 500 
per month and that after collecting the rent from the Civil Supplies Depart- 
‘ment, the State had actually paid a part of the rent so collected to one of the 
jDirectors of company and that consequently the State must be held liable 
to pay the rent for the entire period during which the Civil Supplies Depart- 
ment was in occupation of the building. For one thing, it does not appear 
that any rent was collected by the State from the Civil Supplies Department 
except for a period of five months or so and a part of the rent for this period 
was actually paid by the Government to a Director of the company. Apart, 
‘however, from that it cannot be disputed that the Civil Supplies Department 
is a limb of the State and is not a separate entity. Therefore, even though 
the premises may have been made available for the use of the Civil Supplies 
\Department and even though a rent of Rs. 500 per month was fixed with 
respect to those premises and actually recovered for a period of five months, 
it cannot be said that the State had in its hands moneys belonging to the com- 
pany collected by the State from any person or entity. In these circumstan- 
ces, we are of the opinion, that no order can be made against the Government 
requiring it to pay rent of Rs. 500 per month to the company in respect of 
rent payable by the Civil Supplies Department. 

For these reasons we modify the order of the Court below by deleting the 
direction regarding the payment of Rs. 50,000 by the State to the Liquidator 
with interest at 9 per cent. from April 1, 1952, and the direction for payment 
of rent at Rs. 500 per month from July 8, 1950, till possession of the property 
and the machinery is handed over to the Liquidator, and dismiss the cross- 
objections. 

As regards the costs we direct that the parties will bear their own costs 
of the appeal and the respondent will pay the costs of the cross-objections, to 
the appellant and bear his own costs. As regards the costs in Court below 
those incurred so far will be borne as incurred. Order accordingly. 
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Before Mr. Justice Kotval and Mr. Justice Raju. 


NARAYAN BALAJI PATIL, v. BABARAO BALIRAM BOBDE.* 

Berar Land Revenue Code, 1928, Secs. 182, 183t—Whether s. 183 independent of s. 182(4)— 
In suit filed under s. 183 whether necessary for plaintif to prove absence of good 
faith or to prove that consideration stated in sale-deed or instrument of transfer above 
market value—Fair consideration how to be decided by Court. 


Section 182(4) of the Berar Land Revenue Code, 1928, is independent of the pro- 
visions of s. 183 of the Code and vice versa. 

In cases falling under s. 183 of the Berar Land Revenue Code, 1928, the Court has 
to fix the fair consideration irrespective of whether the conditions specified in cls. (a), 
(b) and (c) of s. 182(1) of the Code are proved to exist or not, and in such cases 
there is no burden on the plaintiff to prove absence of good faith or to prove that 
the consideration stated in the sale-deed or the instrument of transfer is above the 
market value. 

As to how the Court should decide the fair consideration is a matter which depends 
on the facts and circumstances of each case and no principles can be laid down to 
regulate the discretion of the Court or its sense of fairness and reasonableness. But 
all relevant factors have to be considered in deciding what the fair consideration is 
and some of the important factors to be considered are the price fixed in the sale~ 
deed or the instrument of transfer, the market value of the property, the relations 
of the vendor and vendee and the urgency on the part of the vendee to purchase 
the land in question, and also the factor that an occupant of the neighbouring land 
is always willing to pay more than the market value of the land for fields adjoining 
his own land. 

Rajaram Maroti Marathe v. Mahadaji Danaji Marathe, Dattatraya Jairam Bithod- 
kar v. Narayan Kondba Sonar’ Dattatraya v. Shriram’ and Narayan Bhaurao Bhagat 
v. Kisan Ananda Munde; referred to. 


Tue facts appear in the judgment. 


H.M. Kazi, for the appellant. 
M. R. Bobde and A. 8. Bobde, for respondents Nos. 1 and 2. 


Rasu J. This is a second appeal by the original plaintiff who had filed a 
suit for pre-emption. The relevant facts are: On February 1, 1952, 
defendant No. 3 sold the suit field No. 81/4 of Malkhed, Taluq Darwha, 
District Yeotmal, measuring 5 acres and 13 gunthas to defendants Nos. 
1 and 2. Plaintiff Narayan, who is a co-occupant in survey No. 81, 
filed the suit for pre-emption in respect of the suit field. The trial Court 
decreed the suit for pre-emption on condition that the plaintiff depo- 


*Dectded, December 1, 1959. Second Appeal 
No. 147 of 1955, against the decision of B. M. 
Bapre, Second Additional District Judge, 
Yeotmal, in Transfer Civil Appeal No. 32-A 
of 1954, against the decree passed by K. R. 
Gohokar, Civil Judge, Class II, Daruha, in 
Civil Suit No. 128-A of 1952. 

e Televant sections are as under:— 

Sec. 182(4). When it is proved that any 
price, principal amount, premium or rent 
exceeds the figure which the interest sold, 
mortgaged or leased would fetch in the market 
the Court shall presume that such price, princi- 
pal amount, premium or rent was not fixed 
in good faith and shall fix a fair consideration. 

ec. 183(1). When an occupant in a survey- 
number transfers his interest or any portion 
thereof by any of the transfers contemplated 
in sections 176 and 178, or suffers a final: de- 
eree for foreclosure as contemplated in section 


177 to be passed against him, and no notice 
has been given as required by these sections, 
the other occupants in the survey number 
shall have a right to pre-empt the interest 
transferred. 

(2) Such right may be enforced by civil 
suit, and in allsuch cases the Court shall have 
power to examine the transaction and fix 
a fair consideration for the interest to be pre- 
empted. 

1 (1947) Second Appeal No. 437 of 1943, 
decided by Padhye J., on February 21, 1947 


Se a 

2 (1948) Second Appeal No. 447 of 1944, 
decided by Pollock J., on April 2, 1948 (Unrep.). 
3 lopo N.L.J. 348. 

4 (1959) Second Appeal No. 772 of 1955, 
decided by Tambe F., on 14/20 November, 
1959 (Unrep.). 
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sited Rs. 1,600 by way of pre-emption price. The first appellate Court 
raised the pre-emption price to Rs. 3,600 and against this decision the present 
second appeal has been preferred by the original plaintiff and his contention 
is that the pre-emption price should not be Rs. 3,600 but should be Rs. 1,600. 
The respondents have not filed any cross-objections. As they have not filed 
eross-objections their contention that the suit for pre-emption should have been 
dismissed on the ground that the right of pre-emption offends art. 19 of the 
Constitution cannot be considered. The only question for decision in this 
second appeal is whether the pre-emption price was rightly increased from 
Rs. 1,600 to Rs. 3,600 by the first appellate Court. Questions relating to the 
constitutionality of the right of pre-emption do not, therefore, arise for deci- 
sion in this second appeal. 

Questions regarding burden of proof, the exact nature of the right of pre- 
emption and the meaning of the expression ‘‘fair consideration,’’ the question 
in what circumstances the pre-emption is for the price fixed in the sale-deed 
and in what cireumstances the pre-emption is for a fair consideration have 
been canvassed at length at the Bar. ; 

Chapter XIV of the Berar Land Revenue Code deals with pre-emption and 
certain sections in this chapter confer the right of pre-emption, namely, ss. 176, 
177, 178, 182; 183 and 184. Sections 176, 177 and 178 confer the right of pre- 
emption in cases where notice is given to the other occupants of the survey 
number, intimating the price at which the interest is proposed to be sold or 
the principal amount of the mortgage or the premium, if any, and the rent 
and the period in the case of a lease, the extent of the interest foreclosed in 
the case of a mortgage by conditional sale and the amount declared to be due 
by the final decree. In all these cases the other occupants of the survey num- 
ber have a right to deposit the amount specified in the notice within two months 
from the service of the notiae. These three sections 176, 177 and 178, there- 
fore, give the right of pre-emption for the amount specified in the notice. In 
such cases s. 182, however, gives an additional right to pre-empt, not for the 
amount stated in the notice but for a fair consideration. In the cases falling 
under s. 176, or 177 or 178, notwithstanding that the specified amount is stated 
in the notice, the occupant having the right of pre-emption can sue to enforce 
his right of pre-emption not for the amount stated in the notice but for a 
fair consideration, but he can do so only if the grounds specified in cls. (a), 
(b) and (c) of sub-s. (J) of s. 182 are satisfied. Clause (a) provides that in 
the case of a proposed sale, the price stated in the notice must not have been 
fixed in good faith. If the right of pre-emption falls under s. 177, namely, 
in the case of foreclosure, the ground on which the right of pre-emption can 
be claimed for a fair consideration, is that the amount stated in the notice was 
not due by the terms of the final decree or that it exceeds the market value 
of the interest foreclosed. In cases falling under s. 178, i.e. where the right 
of pre-emption is in respect of a usufructuary mortgage or a lease, the grounds 
on which pre-emption can be claimed for a fair consideration is that stated 
in clause (c) of sub-s. (J) of s. 182, namely, that the principal amount or the 
premium or the rent stated in the notice was not fixed in good faith. In all 
these three cases although a specified sum is stated in this notice, if any of 
these conditions are satisfied, the person having the right of pre-emption can 
sue for the right to preempt not for the sum stated in the notice but for a 
fair consideration, but the conditions mentioned in cls. (a), (b) and (e) must 
be satisfied. In two of these cases reference is made to good faith, namely, 
cases falling under ss. 176 and 178. In these cases, therefore, if a person claims 
a right of pre-emption for a fair consideration he has to prove that the amount 
stated in the notice was not fixed in good faith. Sub-section (4) to s. 182 pro- 
vides that the Court shall presume that such price etc. was not fixed in good 
faith when it is proved that any price, principal amount etc. exceeds the figure 
for which the interest sold is mortgaged or leased. Sub-section (4), therefore, 
enumerates the circumstances in which the Court can draw a presumption of 
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absence of good faith in cases where the absence of good faith has to be proved 
by the person claiming the right of pre-emption. Such an absence of good 
faith must be proved only in cases falling under ss., 176 and 178 and not in 
eases falling under s. 177. 

It is, therefore, clear that s. 182 itself explains clearly when the plaintiff has 
to prove the absence of good faith and how the absence of good faith can be 
presumed by the Court. If any of the conditions stated in els. (a), (b), or (c) 
of s. 182(/) are satisfied, then the occupant gets the right of pre-emption for 
fair consideration. The right given in s. 182 is, therefore, a different right 
of pre-emption, namely, the right to pre-empt for a fair consideration to be 
fixed by the Court if the plaintiff satisfies the requirements of either cl. (a) or 
el. (b), or of cl. (c). All these four sections, namely ss. 176, 177, 178 and 182 
refer to the right of pre-emption in cases where a notice has been given. 

The section applicable to cases where no notice is given is s. 183. It pro- 
vides that when no notice has been given the other occupants of the survey 
number shall have a right to preempt the interest transferred. The section 
does not say that the other occupants shall have the right to preempt for the 
price mentioned in the instrument of transfer. But sub-s. (2) provides that 
such a right of pre-emption may be enforced and that in all such cases the 
Court shall have power to examine the transaction and fix the fair considera- 
tion for the interest to be pre-empted. In other words, when no notice has been 
given and a suit is filed to enforce the right of pre-emption, the Court has to 
fix a fair consideration for the interest to be pre-empted'and for doing so, i.e. 
for fixing a fair consideration the Court has power to examine the transaction. 

The question whether s. 183 has to be read with sub-s. (4) of s. 182 has been 
considered in some cases and it has been urged that both the sections must be 
read together. Sub-section (4) of s. 182 explains when the Court is to presume 
absence of good faith in cases where the person claiming a right of pre-emption 
has to allege and prove absence of good faith. Section 183 does not require 
the proof of any absence of good faith. It was, therefore, unnecessary for 
the Legislature to explain the circumstances in which the absence of good faith 
should be presumed for purposes of s. 183. Sub-section (4) of s. 182 is, there- 
fore, independent of the provisions of s. 183 and vice versa. This was the view 
taken by Padhye J. in Rajaram Maroti Marathe v. Mahadaji Danaji Marathe.' 
This view of Padhye J. was referred to by Pollock J. in Dattatraya Jairam 
Bithodkar v. Narayan Kondba Sonar.2 It was observed that Padhye J. drew 
a distinction between a case under s. 182 where a co-occupant sues for pre- 
emption on the ground that the price stated in the notice was not fixed in good 
faith and the case under s. 183 where he has not been given notice and he sues © 
for pre-emption for a fair consideration. With respect, the distinction is clear 
and correct. Pollock J. also referred to other remarks of Padhye J. that the 
principles on which a fair consideration must be fixed under s. 182 do not 
apply to cases under s. 183, and Pollock J. observed that in his opinion the 
distinction appeared to him to be unjustifiable. If Padhye J. was referring 
to the general principles on which the fair consideration must be fixed, with 
great respect, I would agree with Pollock J. because what is a fair considera- 
tion would not depend on whether notice had or had not been given to the 
person claiming pre-emption. What is fair consideration must always be 
determined after considering all the relevant factors and no rules can be laid 
down as to what is fair consideration. The principles for determining what 
is fair consideration in cases falling under s. 182 where notice had been given ' 
must be the same as those applicable to the cases falling under s. 183 where 
notice is not given. But if Padhye J. was referring to the pre-requisite condi- 
tions in s. 182, which are pre-requisites before a person can sue to pre-empt 
for a fair consideration, then with great respect, in my opinion Padhye J. is 
right when he says that the pre-requisite conditions in s. 182 do not apply to 

1 (1947) Second Appeal No. 437 of 1943. 2 (1948) Second Appeal No. 447 of 1944, 
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cases falling under s. 183.’ If the intention of the Legislature was that the 
pre-requisite conditions enumerated in s. 182 should apply also to cases falling 
under s. 183, the Legislature would have expressly stated so in s. 183 also. 
Therefore, in cases falling under s. 183, the question of good faith does not 
fall for determination, but the Court has to fix the fair consideration for the 
interest to be pre-empted, and for that purpose the Court has the power to 
examine the transaction. As observed by Pollock J. in Dattatraya Jairam 
Bithodkar v. Narayan Kondba Sonar, in cases under s. 183 the Court is not 
specifically directed to consider whether the price has been fixed in good faith, 
for it is not essential for the plaintiff to establish that it was not fixed in good 
faith in order to succeed, but the Court is required to examine the transaction 
and then fix the fair consideration. The view that under s. 183 the Court has 
to fix the fair consideration irrespective of the presence or absence of good 
faith has thus the support of Pollock J. and also of my learned brother 
Mudholkar J. in Dattatraya v. Shriram.3 The observations of Pollock J. have 
also been referred to with approval by my learned brother Tambe J. in Nara- 
yan Bhaurao Bhagat v. Kisan Ananda Munde.+ When a suit is filed under 
s. 183 for enforcing the right of pre-emption in cases where no notice has 
been given, the Court has, therefore, to fix the fair consideration for the interest 
to be pre-empted and for doing so the Court has the power to examine the 
transaction. In such cases there is no burden on the plaintiff to prove absence 
of good faith or to prove that the consideration stated in the sale-deed or the 
instrument of transfer is above the market value. As to how the Court should 
decide the fair consideration is a matter which depends on the facts and cir- 
cumstances of each case and no principles can be laid down to regulate the 
discretion of the Court or its sense of fairness and reasonableness. But, of 
course, all relevant factors have to be considered in deciding what the fair 
consideration is and some of the important factors to be considered are the 
price fixed in the sale-deed or the instrument of transfer, the market value of 
the property, the relations of the vendor and vendee and the urgency on the 
part of the vendee to purchase the land in question, and also the factor that 
an occupant of the neighbouring land is always'willing to pay more than the 
market value of the land for fields adjoining his own land. In cases falling 
under s. 182, the Court can determine the fair consideration only if one of the 
conditions (a), (b), or (c) in s. 182(J) is satisfied. But in cases falling under 
8. 183 the Court has to fix the fair consideration irrespective of whether the 
conditions specified in cls. (a), (b) and (c) of s. 182(7) are proved to exist or 
not, and in such cases there is no burden of proof on the plaintiff to prove 
- absence of good faith or the fair consideration or the market value. 


In the instant case, both the plaintiff and the defendant have adduced evi- 
dence. The trial Court rejected the evidence of the plaintiff as not conclusive 
and cogent, and in the opinion of the trial Court the fair consideration was 
Rs. 300 per acre. The Court, therefore, fixed Rs. 1,600 as the fair considera- 
tion. The first appellate Court while starting with the observation that the 
only points for determination in the first appeal were whether the price stated 
in the sale-deed dated February 1, 1952, was not fixed in good faith, and if so, 
what should be the fair consideration for pre-emption, concluded by observ- 
ing that the plaintiff’s burden having not been discharged to show that the 
market value of the suit field was less than Rs. 3,600 as stated in the sale-deed, 
the Court was not called upon to fix fair consideration for pre-emption. As 
already observed, in cases falling under s. 183 the only question to be decided 
by the Court is what is the fair consideration for the interest to be pre-empted. 
The first appellate Court’s approach to the whole question as well as to the 
question of burden of proof is not the right one and the finding of fact by the 
first appellate Court, which would ordinarily be binding in second appeal, is 
thus vitiated by wrong approach to the problem. But under s. 103, Civil 


3 [1957] N.L.J. 348. -decided by Tambe J., on 14/20 November, 
4 (1959) Second Appeal No. 772 of 1955, 1959 (Unrep.). 
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Procedure Code, as there is evidence on record to decide this question, the ques- 
tion can be decided in second appeal. 


[The rest of the judgment is not material to this report. ] 
Appeal dismissed. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


BALKRISHNA EKNATH PEDHEGAONKAR v. SHANTILAL 
HEMCHAND GUJARATHI.* 
Civil Procedure Code (Act V of 1908), O. XXI, r. 53—Preliminary mortgage decree for 
sale obtained by judgment-debtor, attached by his creditor decree-holder—Whether 
attaching decree~holder can obtain final decree and execute it. 


Under O. XXI, r. 53, of the Civil Procedure Code, 1908, a decree-holder can attach 
a preliminary mortgage decree for sale obtained by his judgment-debtor and obtain 
a final decree and thereafter execute the same as provided for in sub-rr. (2) and (3y 
of r. 53 of O. XXI of the Code. 

Krishnabai v. Parbatibai agreed with. 

(Firm) Ram Kumar v. Prem Sukh Das? Sidlingappa v. Shankarappa’ and Khim} 

Poonja and Co. v. Ratanshi Hirji Bhojraj,' referred to. 


One Balkrishna (plaintiff) had borrowed from one Hemchand Bhaichand 
Gujarathi a sum of Rs. 8,820 on a simple mortgage. Hemchand instituted Spe- 
cial Civil Suit No. 253 of 1933 on the mortgage and on September 29, 1933, 
obtained a preliminary decree. For sometime nothing was done on that preli- 
minary decree but in the meantime a creditor of Hemchand by name Vrajlal 
Nyahalchand obtained a money decree in Small Cause Suit No. 21808 of 1934 
against him and in execution of that decree in Regular Darkhast No. 419 of 
1935 he attached the preliminary decree obtained by Hemchand against the 
plaintiff. The attachment was levied on August 10, 1935. In pursuance to 
that attachment Vrajlal made an application for final decree on March 25, 
1936, and obtained a final decree on September 13, 1936, against the plaintiff. 
When the attachment of the preliminary decree was imminent Hemchand assign- 
ed his rights on the preliminary decree to his wife, Kesharbai, on March 6, 
1935. Even though apparently she had obtained assignment on March 6, 1935, 
she did nothing right till October 17, 1936, when she made an application for 
a final decree against the plaintiff in the same Court. The Court on that appli- 
cation made a final decree on January 13, 1937, and both the decree-holders at- 
tempted to execute the decree against the judgment-debtor, When the gale 
of the plaintiff’s property became imminent the plaintiff instituted the present 
suit on July 7, 1954, against Shantilal (defendant) who was the heir and suc- 
cessor of Kesharbai for a declaration of nullity of the decree in favour 
of Kesharbai and consequential relief. In the Darkhast filed by Kesharbai, 
which was Darkhast No. 3 of 1947, the defendant was seeking to continue exe- 
cution. In his written statement he raised several contentions. The main 
and substantial contention was that the preliminary decree obtained by Hem- 
chand was assigned by him to his wife on March 6, 1935, and, therefore, Vraj- 
lal could not obtain a final decree on his attachment which was levied on 
August 10, 1935; and she became the owner of the preliminary decree and 
she got a final decree passed in her favour on January 13, 1937, and, therefore, 
she, became entitled to execute the same. He contended that the attachment 
made by the creditor of Hemchand on that decree was illegal. He contended 
that this was a suit for postponing the sale of the property. He then contend- 

*Decided, October 7, 1959. First Appeal 1 [1944] Nag. 885. 

No. 416 of 1955, from the decision of N. 8. 2 [1936] A.I-R. All. 857. 
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ed that it was false to say that the power of the Court to pass a final decree 
in favour of Kesharbai had come to an end. He denied that Kesharbai had 
obtained the final decree fraudulently, and stated that the plaintiff was aware 
of all the orders and the proceeding in regard to Special Civil Suit No. 253 of 
1933, with the result that he was estopped from challenging the validity of 
these orders. 

The trial Judge held that the suit as framed was tenable; that the suit was 
not barred by res judicata or estoppel; that Vrajlal had got the decree made 
final before Kesharbai’s application and that it was validly obtained. He, 
however, held that the suit which was instituted after a lapse of so many years 
was beyond time. In the result though he found in favour of the plaintiff on 
the other issues, he dismissed his suit. 


Y. B. Rege, for the plaintiff-appellant. 
R. B. Kotwal, for the defendant-respondent. 


Paten J. [His Lordship after stating the facts of the case, proceeded.] It 
is urged for the appellant that the learned trial Judge was in error in answering 
the point of limitation against him. It is said that the darkhast was pending and 
that in that darkhast he was entitled to take the contention of invalidity of the 
respondent’s decree and that in that case it would be impossible to hold 
that the contention is barred by limitation. We are of the view that the learn- 
ed counsel is perfectly right in the contention that he has made. If he was 
entitled to raise that point in the darkhast it is impossible to contend that this 
suit is barred by limitation. As a matter of fact this suit. itself could have 
been treated as an‘application in execution proceedings under s. 47 and in that 
view of the matter the ground that the suit was barred by limitation could no 
be sustained. : 

The learned counsel for the respondent, however, has argued that since the 
assignment of the decree to Kesharbai was before the attachment of the decree 
by the creditor of Hemchand the Court had no jurisdiction to make a final decree 
at the request of Hemchand. Now, it is true that if the respondent had ap- 
proached the Court when Vrajlal made an application for a final decree or if 
Hemchand had raised the contention that he had already validly or properly 
assigned his decree to a third party and that attachment was subsequent to it, 
then the Court would have been required to adjudicate as to whether or not 
Vrajlal had acquired any right to get the decree made final by his attachment. 
When the Court proceeded to make the decree final it was in every probability 
on the basis of the absence of any contention either by Hemchand or his wife 
Kesharbai and the making of the final decree involved the determination that 
Vrajlal had got effective rights under the attachment. 

Mr. Kotwal has invited our attention to the case of Alauddin v. Biran,’ and 
argues that where wrong persons obtain a decree the proceedings do not bind 
the real heirs or the estate. He relies upon the statement in the case 
to the effect that where wrong persons are substituted as legal representa- 
tives the proceedings do not bind the estate or the real heirs. In this case after 
the preliminary decree in a mortgage suit was made the mortgagor died. The 
decree-holder substituted some persons as the heirs of the mortgagor and 
obtained a final decree and levied execution thereafter. A question arose as 
to whether the heirs of the mortgagor or the estate were bound by that decree. 
The Court held that they were not so bound. He argues that in this 
case we are concerned with a converse proposition. He says that if a 
wrong person obtains a decree the real persons are not bound by that decree. 
Now, there are two answers to this proposition. The case referred to does 
not consider the well known case decided by the Privy Council as long ago as 
the year 1900 and which is being cited very often. It is the case of Malkarjun 
v. Narhari.2 In that case a judgment-debtor died after the decree and wrong 


1 o A.LR. Pat. 259. L.R. 927, P.C. 
2 (1900) I.L.R. 25 Bom. 3837, 8.0. 2 Bom. 
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persons were brought on record: by the decree-holder as legal representatives of 
the Judgment-debtor and property came to be sold. Their Lordships there said 
that the judicial sale was not a nullity and could not be treated as invalid, 
notwithstanding this irregularity, even though a material one, for the jurisdic- 
tion of the Court to execute had been complete throughout. It had not been 
lost by reason of the above error and had empowered the Court to decide 
wrongly as well as rightly. And at page 347 in repelling the contention of the 
party it was said :— 

...In so doing the Court was exercising its jurisdiction. It made a sad mistake, 

it is true; but a Court has jurisdiction to decide wrong as well as right. If it decides 
wrong, the wronged party can only take the course prescribed by law for setting mat- 
ters right; and if that course is not taken the decision, however wrong, cannot be 
disturbed.” 
In this case as we have said, no contention was raised by the husband that he 
was no longer the owner of the decree and, therefore, the attaching creditor 
obtained no right when that decree was attached. That decree has not been 
set aside nor declared invalid by reason of Kesharbai having taken any steps 
allowed to her by law. In this view of the matter it is too late for her to 
say that the decree obtained by Vrajlal was one which the Court could not 
have been persuaded to pass. The other difficulty in her raising this conten- 
tion in this suit is that Vrajlal is not a party to the suit and any decision given 
by this Court cannot possibly be binding on Vrajlal. We are, therefore, of the: 
view that the decree obtained by Vrajlal must be taken to be a valid decree 
for the purpose of this suit, if he could obtain a decree. 

It is, however, contended that Vrajlal merely by his attachment could not 
obtain a decree and in that ‘sense the Court had no jurisdiction to make that 
decree. This contention concerns the consideration of O. XXT, r. 58, of the 
Code of Civil Procedure. Now, this rule provides for attachment of decrees. 
The first part of the rule refers to a decree either for the payment of money or 
for sale in enforcement of a mortgage or charge and then proceeds with the 
method of levying attachment. Sub-rule (2) provides that after making the 
order of attachment in such a decree if the attaching creditor makes an appli- 
cation for execution of the decree, then the Court shall proceed to execute the 
same and apply the net proceeds in satisfaction of the decree sought to be 
executed. 

Sub-rule (3) is a necesary provision for this purpose and it provides that 
such a person seeking to execute the attached decree shall be deemed to be the 
representative of the holder of the attached decree and be entitled to execute such 
attached decree in any manner lawful for the holder thereof. Sub-rule (4) 
relates to the attachment of a decree other than a decree mentioned in sub- 
r. (J) and the method of realisation for such a decree is differently provided 
and that is, by the sale of the decree. 

The learned counsel for the respondent argues that the preliminary decree 
for sale falls in the category of the decrees mentioned in sub-r. (4) and not in 
that mentioned in sub-r. (J), while the learned counsel for the appellant argues 
to the contrary. 

Mr. Kotwal relies on the case of (Firm) Ram Kumar v. Prem Sukh Das,’ 
for the contrary proposition. It was observed therein that (p. 857) :— 

“A preliminary decree does not come under this clause. A preliminary decree which 
has been attached cannot be regarded as one for the payment of money or for enforce- 
ment of a mortgage or charge nor is it capable of execution. So a person attaching a 
preliminary mortgage decree has no locus standi to apply for final decree nor does the 
mere attachment of decree amount to an assignment, creation or devolution of any such 
interest as is mentioned in cl. (1), r. 10, O. 22, Civil Procedure Code.” 

There does not appear to be any discussion on the point. A reference, however, 
to the form of the preliminary decree as given in the Civil Procedure Code is 
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pertinent. The form is stated to be for preliminary decree for sale and para. 
(4) provides for a direction to the defendant to. pay him on or before a parti- 
cnlar date or such date, such sum as the Court would find due, the sum 
specified therein and then para. (5) provides for a further order and 
decree that in default of payment as aforesaid, as stated in para. (4), the 
plaintiff may apply to the Court for final decree for sale of the mortgaged pro- 
perty amongst other things. Now, if a decree provides or directs the defendant 
to pay a certain sum mentioned therein it is difficult to see why it cannot be 
regarded as a decree for payment of money. Moreover a decree for sale would 
also include a preliminary decree for sale. If that is so, it is liable to the pro- 
cess of O. XXI, r. 53(7) and (2). Then sub-r. (3) provides that the attaching 
creditor is the representative of the holder of the attached decree, with the 
necessary consequence that the attaching creditor would be entitled to a final 
decree on the basis of that preliminary decree. 

For the appellant Mr. Rege relies first on the case of this Court is Sidling- 
appa v. Shankarappa* a case under the old Procedure Code, Act XIV of 1882. 
In that case it was a preliminary decree in a partnership proceedings and the 
decree-holder of the firm had attached that preliminary decree. That decree 
was attempted to be sold on the assumption that the case fell within the provi- 
sions corresponding to sub-r. (4) of O. XXI, r. 53. The Court observed in 
that matter as follows (pp. 559-60) :— 

“We think, having regard to the principle laid down by Mr. Justice Farran in the 

case of J. Kahn v. Alli Mahomed Haji Umar‘ followed in the case of Mahommed Zohur- 
uddeen v. Mahommed Noorooddeen,' it is very doubtful whether such an execution can 
be allowed. ...But it is admitted before us that the decree in the suit for dissolution 
of partnership can be so far regarded as a money-decree, and that therefore it can be 
attached but cannot be sold. This being so, it is clear that the applicants’ remedy is 
not by a sale of the decree, but by the proceeding under the provisions of section 273 
of the Civil Procedure Code,” 
and they referred to the case of Gopal Nanashet v. Joharimal.? 
It is no doubt true that that was a case of a preliminary decree in a partner- 
ship suit. However, in essence no difference can be made between a preliminary 
decree in a partnership suit and the preliminary decree in a sale of mortgaged 
property, latter being’on a stronger footing. Further reliance is placed also 
on the case of Khimji Poonja and Co. v. Ratanshit Hirji Bhojraj,® wherein it 
was held that (p. 935) :— 

“A decree for accounts passed in a suit for dissolution of partnership and for part- 
nership accounts, though attachable, is not saleable at the instance of a creditor who 
has attached it in ‘execution of his decree.” 

Some difficulties in regard to the sale of a preliminary decree in such actions 
was pointed out and it was also said that (p. 987) :— 

“The result of such a purchase will be that a speculative buyer will obtain a valu- 
able right for a very small sum at the cost of the judgment-debtor whose interest it is 
the duty of the Court to guard. Therefore, on grounds of general policy, it seems un- 
desirable that the Courts should sanction such a state of affairs.” 

The other learned Judge then pointed out the remedy open to an attaching 
creditor in such a case. According to him since O. XXI, r. 53(3) provides 
that the attaching creditor is the representative of the holder of the attached 
decree, with the leave of the Court the attaching creditor would be entitled to 
obtain final decree. The last case relied upon by Mr. Rege is Krishnabat v. Par- 
batibar.2 This casé is a case similar to the one in hand, and it is an authority 
for the proposition that an attaching creditor of a preliminary mortgage decree 
for sale is entitled to apply under O. XXIV, r. 5(3), of the Code of Civil Pro- 
cedure to get a final decree. We agree with the reasoning of the case and are 


4 (1903) LL.R. 27 Bom. 556, s.c. 5 Bom. 7 (1891) LL.R. 16 Bom. 522. 
L.R. 529. : 8 (1940) LL.R. 19 Pat. 935. 
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of the view that the provisions of O. XXI, r. 53, would enable a decree-holder 
to attach a preliminary decree for sale and obtain a final deqree and thereafter 
execute the same as provided for in sub-rr. (2) and (3). That being so, it 
must be held that Vrajlal’s decree is properly obtained. 

Once we come to the conclusion that the decree obtained by Vrajlal was pro- 
perly obtained, the suit ended and the Court passing the decree lost jurisdic- 
tion in the matter. Once that stage is reached, there can be no further appli- 
eation for any decree or order in that suit. The Court, therefore, had no juris- 
diction whatever to proceed with the application which was made by Kesharbai 
on October 17, 1936, much less to make a final decree in that suit. 


[The rest of the judgment is not material to this report.] 
Appeal allowed. 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


SURATSING CHANDANMAL MARWADI v. NOMANBHAT 
ABDULHUSSEIN BOHARI.* 

Transfer of Property Act (IV of 1882), Sec. 76(g) & (h)—Mortgagee in possession fail- 
ing to produce proper accounts as required under s. 76(g)—Whether such mortgagee 
entitled to claim interest—Where mortgagee fails to keep accounts whether mortga- 
gor entitled to credit of income received by mortgagee from mortgaged property. 


If a mortgagee fails to produce proper accounts as contemplated by s. 76(g) of the 

Transfer of Property Act, 1882, he forfeits his right to claim interest. 
Shadi Lal v. Lal Bahadur,’ followed. 

The provisions of s. 76 of the Transfer of Property Act, 1882, are not limited to 
usufructuary mortgagee or to a mortgagee who is entitled to claim possession on the 
basis of the terms of the mortgage bond. So, although a mortgagee may not be en- 
titled to claim possession on the basis of the covenant contained in the mortgage 
bond still if for any other reason he entered into possession as a mortgagee he would 
still be liable to fulfil the conditions laid down in s. 76 of the Act. 

Under s. 76(g) of the Transfer of Property Act, 1882, the question of fair occupa- 
tion rent arises only when the mortgagee is in personal occupation of the mortgaged 
property. But in a case where the mortgagee has failed to keep accounts, the actual 
receipts of income ought not to be taken into account but the fair occupation rent 
will have to be credited towards the income. If that rent is less than the amount 
of interest then the mortgagee cannot claim to add the balance to the principal but 
must be satisfied with whatever he has received. If on the other hand the amount 
is more than the amount of interest, then the mortgagor would be entitled to ask 
the Court to take that into consideration and give credit to him in respect of the 
same and this amount will go towards the satisfaction of the principal. 

Mirza Yadalli Beg v. Tukaram, referred to. 


Tue facts are stated in the judgment. 


R. A. Jahagirdar, T. N. Walawalkar, with G. S. Gupte (Sr.), for the appellant. 
H. R. Gokhale, for respondent No. 1. 


Narr J. This is an appeal from a final decree passed in a suit on mortgage. 
The facts underlying this appeal may be briefly set out as follows :—The property 
in suit which is an extensive building comprising two storeys in some parts and 
underground cellars at City Survey No. 2255 situate at Ahmednagar, originally 
belonged to one Mir Chirakuddin Syed Kamaloddin Pirjade. Mir Chirakuddin 


*Decided, November 12/18, and December in Special Civil Suit No. 64 of 1949. 
18, 1959. First Appeal No. 55l of 1955 1 (1932) 35 Bom. L. R. 308. 
(with Special Civil Application No. 3854 of 2 (1920) L.R. 47 I.A. 207, s.c. 22 Bom. 
1958), against the decision of 8. J. G. D’Cosita, L.R. 1315. 
Civil Judge, Senior Division, at Ahmednagar, 
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executed a usufructuary mortgage-deed in favour of two persons, Premraj Pan- 
nalal and Pannalal Ribkaram for a sum of Rs. 6,000 on April 8, 1895. Under 
the terms of the mortgage bond the mortgagees were to remain in possession 
of the property and to appropriate the usufruct towards the interest. The 
rate of interest as stipulated in the deed was 9 per cent. per annum. Again on 
August 1, 1896, Chirakuddin borrowed a sum of Rs. 3,750 and passed a second 
mortgage bond in respect of the same. Possession of the mortgage was con- 
firmed under the second bond and it was stipulated therein that the mortgagee 
was to apply the usufruct of the same house towards interest accruing due on 
the amount of advance under the second mortgage. Chirakuddin had one son 
known as Kamaloddin and a daughter Tarifarabegam, who is defendant No. 3 
in this suit. Kamaloddin had two sons, Syed Shamiuddin and Syed Moin- 
uddin, and two daughters,Rafiya Sultana and Bilkhis. Kamaloddin died in 1946 
leaving behind his widow, Sarufunnissa, two sons and two daughters named 
above. Sarfunnissa had given up all her rights in favour of Kamaloddin during 
her life-time. After Kamaloddin’s death his widow, two sons and two daughters 
sold their interest in the mortgaged property to defendant No. 1. The sale- 
deed was passed by Sarfunnissa for herself and in her capacity as guardian 
of her minor daughter, Bilkhis, and holding a power of attorney on behalf of 
her major sons and daughter. 


On the side of the mortgagees, out of the two mortgagees, Pannalal is the 
sister’s son of the other mortgagee, Premraj. Premraj died in 1896. His son, 
dashraj had died before Premraj leaving behind him two sons, Chandanmal 
and Kundanmal. Kundanmal had four sons including Suratsingh. Chandan- 
mal died in 1935 leaving behind him his widow Pankuwarbai. During his life- 
time he adopted Suratsingh, son of Kundanmal, as a son to him. This was in 
the year 1934. It is not necessary to set out the various transactions that took 
place in the family of the mortgagees. It is sufficient to mention that in 1931 
suit-mortgages fell to the share of Chandanmal. Disputes, however, cropped 
up between Pankuwarbai and Mishrubai, the married daughter of Chandan. 
mal, on the one side and Suratsingh who claimed to be the adopted son of 
Chandanmal on the other. Suratsingh, who is the plaintiff in the present suit, 
had filed through one of his joint guardians Motilal Kundanmal, a suit No. 1656 
of 1942 against Pankuwarbai for a declaration that he was the validly adopt- 
ed son of Chandanmal and also for possession of the family property including 
the suit-mortgage. The plaintiff’s suit was decreed in respect of both 
the reliefs. At the same time it was directed that the plaintiff would not be 
entitled to recover possession from the adoptive mother, Pankuwarbai unless 
he made a provision for her maintenance. Sometime later, that is on March 17, 
1947, Pankuwarbai passed a document styled as release deed in favour 
of defendant No. 1 to the effect that the mortgage was satisfied and the property 
was given back to him. It appears that on the same day defendant No. 1 secured 
possession of the two portions of the mortgaged property which have been 
described in the plaint in paragraph (1), clauses (b) and (c). The plaintiff 
continued to remain in possession of the remaining portion of the property 
which has been described in sub-clause (a) of cl. (1) of the plaint. On 
August 31, 1949, the plaintiff filed the suit which has given rise to this appeal 
praying for possession of the portions of the suit building of which he was 
dispossessed by defendant No. 1, presumably on the basis of the release deed 
obtained by him from Pankuwarbai. To that suit defendants No. 1 and 2 
were the only defendants in the first instance. Defendant No. 1 put in his 
written statement, and amongst other contentions he asked for redemption of 
the mortgage after taking accounts of the receipts of the income from the 
mortgage-property. Because of this prayer for redemption the trial Court 
thought it fit to add the names of Tarifara Begum and Bilkis as parties to the 
suit presumably on the ground that Tarifara Begum had not joined in the sale. 
deed and Bilkis was a minor at the time of the said deed and Sharfunnissa 
purported to execute the document as guardian of Bilkis. After protracted 
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hearing a preliminary decree came to be passed under which the trial Court 
granted the prayer of redemption in favour of defendant No. 1. The trial 
Court, however, rejected the plaintiff’s claim for possession. The trial Court 
further directed that accounts should be taken of the receipts of income and 
interest due on the mortgage by a commissioner. There was an appeal to the 
High Court and in modification of the decree of the trial Court plaintiff’a 
prayer for possession was granted. The rest of the decree was substantially 
confirmed. . 

The suit then went back to the trial Court for taking accounts according to 
the directions contained in the preliminary decree which was substantially 
affirmed by the High Court in its judgment. Mr. B. P. Saptarshi, a pleader, 
was appointed Commissioner for taking accounts. Mr. Saptarshi recorded the 
evidence adduced on both sides and submitted his report to the trial Court. 
He came to the conclusion that not only the capital sum under the two mort- 
gage-deeds was fully satisfied out of the incomes received from the suit build- 
ing, but that a sum of Rs. 38,599-4-0 fell due from the plaintiff to defendant 
No. 1 at the foot of the accounts. The trial Court accepted the report and 
passed a decree for the said sum in favour of defendant No. 1. It is from that 
decree that the plaintiff has come up in appeal to this Court. 

The plaintiff in this appeal has not only sought to vacate the decree passed 
in favour of defendant No. 1 but, in addition, has claimed a sum of Rs. 26,000 
as being due to him from defendant No. 1 at the foot of the accounts. Consi- 
derable difficulties were experienced by the Commissioner as also by the trial 
Court in taking accounts of the transactions in suit by reason of the fact that 
the plaintiff did not produce his account-books in respect of the suit transac- 
tions for considerably long periods and he only produced certain extracts of 
accounts for a short period viz., from 1920 to 1980. The plaintiff also did 
not produce all the rent-notes that he and his predecessors in title had taken 
from the various tenants who resided in different parts of the premises from 
1895 to 1920. The plaintiff mostly relied upon the extracts from the house-tax 
register maintained by the Nagar Municipality and also on the rents prevail. 
ing in the adjoining locality. So far as the accounts produced by the plain- 
tiff from the period 1920 to 1930 are concerned the Commissioner remarked 
that those were not regularly kept accounts and were absolutely unreliable. 
The Commissioner also rejected the extracts of the house-tax register as render- 
ing no assistance in arriving at the proper rental value of the suit house. The 
Commissioner, therefore, had to base his findings about the income from the 
suit house on such material as was placed before him, particularly the 
material which related to a point of time after 1947. The findings of the Com- 
missioner were largely accepted by the lower Court. 

Mr. Jahagirdar, the learned advocate, for the plaintiff-appellant has con- 
tended that the findings arrived at by the Commissioner are without basis in 
the evidence led in this case and are also contrary to the documentary and 
oral evidence led on behalf of the plaintiff. He also referred to the subsequent 
conduct of defendant No. 1 consisting of his having agreed to sell the property 
in the year 1952 for a sum of Rs. 9,000. 

Before considering the merits of the case it is necessary to refer to the cir- 
eumstance that the plaintiff has not produced his accounts relating to the mort- 
gage transactions at least for the period from 1890 to 1920 and also for the period 
from 1930 to 1947. It is an admitted fact that the mortgagees were running 
a grain shop, the turn-over of which amounted to a huge figure of 10 to 15 
lakhs of rupees, a year. In addition they were carrying on money-lending 
business. In these circumstances it is reasonable to expect that they would 
maintain regularly kept accounts in respect of the rents. The plaintiff, how- 
ever, has not produced account-books and has suggested that be did not come 
into possession of these account-books. He has also suggested that the accounts 
relating to the business of the firm are not relevant for the purposes of the 
present suit. It is in evidence that Kundanmal Jasraj was given possession 
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of as many as 70 books of accounts on September 25, 1949, for which Kundan- 
mal passed a receipt in favour of the Court. These documents were handed, 
over to Kundanmal Jasraj by the Nazir through a bailiff. These account-books. 
have not been produced on behalf of the plaintiff on the pretext that they 
have no connection whatsoever with the transattions in suit. After the evi- 
dence was over a pursis was given on behalf of the plaintiff, exh. 261, stating 
that the said account-books did not contain any entries relating to the income 
of the suit property. It was further stated that inspection was given to defen- 
dant No. 1 of these books and the plaintiff was ready to produce those accounts 
at any time the Court ordered him to do so. Defendant No. 1 gave a reply to 
the above belated move pointing out that the books of accounts were not before 
the Court and there was no opportunity to cross-examine the plaintiff or his 
brother in respect of the same. Assuming that the account-books men- 
tioned in the list prepared by the Nazir did not contain any items relating to 
the suit transaction, the fact remains that the account-books of the busintss 
concern came into the possession of Kundanmal and there is no reason to sup- 
pose that the account-books in respect of the suit transactions, assuming that 
they were kept separately, did not or could not go to him. It was faintly argued 
that Pankuwarbai might have taken possession of the account-books and inas- 
much as Pankuwarbai was at logger-heads with the plaintiff and further she 
made a common cause with defendant No. 1 by passing a release deed in his 
favour it is possible that she might have either destroyed the accounts or given ' 
them over to defendant No. 1. We do not find that any foundation was laid 
in the cross-examination of defendant No. 1 in support of the above suggestion. 
It is for the first time in the course of the argument that such a theory has 
been trotted up. We must, therefore, agree with the finding of the lower Court, 
viz., that no sufficient reasons have been shown for not producing the books of 
accounts which the mortgagee is expected to maintain and must have main- 
tained. 

Turning to the accounts produced on behalf of the plaintiff for the short 
period between 1920 to 1930 it is an admitted fact that the amounts that 
were due from at least one of the tenants, viz., Ratanchand, have not been ere- 
dited in the books. The only explanation that was offered in this connection 
was that a suit was required to be filed against Ratanchand for the arrears of 
the rent and it is only after the recovery was made from Ratanchand that 
credit was given to him in that respect. In our view, this explanation cannot 
he accepted for the simple reason that regularly kept accounts pre-suppose 
debit entries from year to year or from month to month according to the terms 
of the agreement of the lease, whether the amounts were realised or not. After 
the amounts were realised there would be ¢orresponding credit entries off-set- 
ting the debit entries. The Commissioner has also pointed out that the accounts 
from the year 1921 to 1931 are neither true nor full nor accurate and they 
are not supported by vouchers. In view of the above irregularities we are inclined 
to accept this finding, which also found favour with the lower Court. We must, 
therefore, hold that the plaintiff has failed to produce proper accounts as 
contemplated by s. 76 of the Transfer of Property Act for any period. The 
plaintiff in his deposition stated that his genetive father, Motilal, did not give 
him any information about the account-books which had been taken possession 
of in Special Darkhast No. 1656 of 1942 referred to above. It will not, there- 
fore, be improper to infer that the accounts have been withheld because it is 
not convenient for the plaintiff to produce these books of accounts. 

In view of this finding a very important question of law arises to be consi- 
dered in the present case. Section 76 of the Transfer of Property Act relates 
to the liabilities of mortgagees in possession. Clause (g) of that section runs. 
thus :— 

“76. When, during the continuance of the mortgage, the mortgagee takes pos- 
session of the mortgaged property,— i 
(a) to (f) ... 
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(g) he must keep clear, full and aceurate accounts of all sums received and spent 

by him as mortgagee, and, at any time during the continuance of the mortgage, give 
the mortgagor, at his request and cost, true copies of such accounts and of the vouchers 
by which they are supported.” 
The wording of this clause makes it clear that statutory obligation is cast upon 
the mortgagee to keep full and accurate accounts of all sums received and spent 
by him as mortgagee. The sub-clause further lays down that the account must 
be supported by vouchers. It is true that s. 76 does not lay down the conse- 
quences that might flow from a failure of the mortgagee to keep accounts as 
required by cl. (g). But in this respect we have a decision of the Privy Coun- 
cil, Shadi Lal v. Lal Bahadur.’ The facts of that case were as follows:—On 
December 20, 1905, Munshi Inder Sahai executed a mortgage of his share of a 
village situated at Bareilly to secure payment of Rs. 7,000 lent to him by Rai 
Kishan Lal at interest at the rate of seven annas per cent. per mensem. The 
mortgage was one with possession, and the mortgagee was put in possession of 
the property on the same day. The mortgage was for a term of five years. 
‘On June 15, 1906, the mortgagor executed a document called Zamanatnama 
(security bond) by which he created a charge on two other properties, the charge 
to operate if the property mortgaged by the deed of 1905 was found to be in- 
sufficient for payment of the mortgage debt in full. Sometime thereafter the 
mortgagor died leaving him surviving two sons and a widow. After his death 
the mortgagee obtained a decree on April 26, 1909, against the heirs of the 
mortgagor for Rs. 679-6-6, being the balance of interest due up to January 2, 
1909, and recovered the amount from them. On December 20, 1922, the appel- 
lant, who was a transferee of the heirs of the mortgagee brought a suit in the 
Court of the Subordinate Judge of Bareilly against the sons and widow of the 
mortgagor (respondents) to enforce the mortgage by sale of all the properties. 
The amount claimed was Rs. 14,000, of which Rs. 7,000 was for principal, and 
the balance for interest. In their written statement, respondents Nos. 1 and 2 
averred that ‘the mortgaged property’ was ancestral, and that there was no 
necessity for the loan. They also pleaded that the mortgage debt had been 
paid out of the rents and profits of the mortgaged property, and that nothing 
was due to the appellant. The trial Judge on taking accounts found that a 
sum of Rs. 14,000 was due to the mortgagee and awarded a decree in respect 
of the same in addition to costs ete. Respondents Nos. 1 to 3 appealed to the 
High Court at Allahabad. The High Court held that the appellant had failed 
to keep such accounts as are required of a mortgagee in possession and dis- 
allowed the claim both for past and future interest. They varied the decree 
of the trial Court accordingly. The mortgagee went up in appeal before the 
Privy Council. The finding of the High Court disallowing the appellant’s 
claim for the interest was vehemently attacked before their Lordships of the 
Privy Council. Sir Dinshah Mulla, who delivered the judgment of the Board 
observed as follows (p. 311) :— 

“As to interest, it was urged that the High Court ought not to have disallowed the 
appellant’s claim in toto, and they ought to have in any event directed an inquiry into 
the accounts. Their Lordships are unable to accede to this contention. As regards 
accounts, it is enacted by s. 76, cl. (g), of the Transfer of Property Act, that a mort- 
gagee in possession ‘must keep clear, full and accurate accounts of all sums received 
and spent by him as mortgagee.’ No such accounts were kept by the appellant or his 
predecessors, nor were any such filed in Court...In the circumstances, their Lord- 
ships think that the High Court were right in disallowing the appellant’s claim for 
interest.” : 

Mr. Jahagirdar contended that this decision does not lay down any absolute 
rule to the effect that in all cases where accounts have not been produced, 
interest to the mortgagee must be disallowed. He argued that it was in the 
peculiar circumstance of the case that their Lordships came to the conclusion 
that the facts justified their Lordships in holding that interest should not be 
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allowed to the mortgagees. In particular, he laid stress upon the words ‘‘in 
the circumstances’? appearing in the last sentence of the paragraph cited 
above. We are unable to accept this line of argument. The words ‘‘in the 
eircumstances’’ are not indicative of the existence of any discretion with the 
Court in the matter of allowing or disallowing interest when it is found that 
accounts have not been maintained in the ordinary course or, if maintained, 
have not been produced in Court. The words ‘‘in the circumstances’ have 
reference to only one fact, viz., the mortgagee’s failure to produce the accounts. 
There was no other circumstance present in the case and the only circumstance 
which prevailed with their Lordships in coming to the conelusion that interest 
Should not be allowed to the mortgagee was the non-production of accounts. 
Mr. Jahagirdar further pointed out that if any such penalty viz., the forfeiture 
of the right to claim interest were to follow from the mortgagee’s failure to 
keep accounts the Legislature woud have provided for the same in the section 
itself. This argument also leaves us unimpressed because s. 76 does cast a 
statutory duty upon the plaintiff to maintain clear, full and accurate accounts 
of the incomes received and the sums spent by the mortgagee. The reason for | 
this provision is not far to seek. Unless the mortgagee were to keep full and 
accurate accounts and to produce them before the Court, it would be difficult 
and not infrequently well nigh impossible for the Court to take accounts and 
to find the true position obtaining at the foot of the accounts. If the mortgagee, 
therefore, fails to comply with this statutory eee then he must forfeit 
his right to claim interest. 

Mr. Gokhale, the learned advocate for defendant No. 1, ed us to construe 
the judgment to mean that not only the mortgagee would be disentitled from 
claiming interest on account of his failure to keep clear and full accounts, but 
that further the mortgagor would be entitled to credits in respect of whatever 
incomes the mortgagee has received from the mortgaged property. He, there- 
fore, contended that on the one hand the mortgagee will not be entitled to claim 
interest and on the other he will have to account for the receipts of incomes 
from the mortgaged property. We .have given our earnest consideration to 
the proposition which was seriously advanced by Mr. Gokhale particularly in 
view of the very cryptic sentence contained in the judgment of the Privy 
sonata) to the following effect :— 

‘...their Lordships think that the High Court were right in disallowing the appel- 
cae claim for interest.” 
Mr. Gokhale urged that so far as the receipts of income are concerned there is 
also a statutory obligation laid down in the same section, that is s. 76, under 
which the mortgagee is bound to give credit to the mortgagor in respect of 
income received by him. He contended that there is no reason why the mort. 
gagor should lose his claim to demand accounts for the receipts of income. In 
this connection we may refer to a previous decision of the Privy Council in 
Mirza Yadalls Beg v. Tukaram? which may throw sdme light upon the question 
under discussion. The facts of that case were briefly as follows:—On March 9, 
1893, one Laxmansa Balkishnasa mortgaged to the appellant sixteen fields in 
five different villages by a document which, after reciting that the mortgagor 
_ had received Rs. 6,000, mortgaged the property above mentioned for that 
amount and authorised the mortgagee (appellant) to take possession if the 
money due was not paid by July 9, 1893, and to apply the income towards pay- 
ment of (1) cultivation expenses, (2) Government rent and other charges, 
(3) interest at Re. 1 per cent. per mensem, and (4) the‘balance, if any, towards 
the principal; the document also purported to authorise the mortgagee (appel- 
lant) to sell the property. Juaxmansa Balkishnasa executed a sale-deed of 
one of the fields comprised in the mortgage to the respondents. In the year 
1899 the appellant, the mortgagee, sued in the District Court, Hast Berar, to 
recover the sum due on the mortgage with interest, and by a consent decree 
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it was agreed that unless the said Laxmansa Balkishnasa made certain pay- 
ments within a year, nine fields of the mortgaged property, including the field 
in which the respondents claimed to be interested, should be foreclosed and 
given into the appellant’s possession. On December 17, 1900, the conditions 
of the said consent decree not having been complied with, the Court. ordered 
‘that the defendant (the said Laxmansa Balkishnasa) should stand absolutely 
debarred and foreclosed of and from all equity of redemption of, in, and to 
the said mortgaged premises.’ The appellant did not make the respondents 
parties to the suit and it was found by both Courts that he was ignorant of 
their interest. The appellant received possession of the property so foreclos. 
ed, including the property purchased by the respondents, on April 14, 1901, 
and had ever since been in possession, but had kept no accounts of his receipts 
from and expenditure on it.: Later on the respondents filed a suit claiming 
redemption of the nine fields which were im the possession of the appellant. 
The main contention raised was whether.the respondents were entitled to re- 
deem the entire property or only such of the properties as he had purchased. 
The trial Court held that respondents were not entitled to claim redemption im 
respect of the entire property. This decision was reversed by the Judicial 
Commissioner who held that the*respondents were entitled to redeem all the 
properties. There was an appeal to the Privy Council which affirmed the above 
decision of the Judicial Commissioner. We are not concerned in this appeal 
with that aspect of the decision but we are concerned with another matter 
which incidentally ewopped up before their Lordships on which they expressed 
ther opinion in the following terms (p. 211) :— 

..The appellant went into possession. He kept no accounts. The officiating Judi- 
cial Conunissioner in the Central Provinces, Berar jurisdiction, has decided that the 
respondents as owners of an interest in the equity of redemption as it originally stood, 
an interest which although only fractional remains undisturbed, are entitled to redeem 
the mortgage on the footing of paying the balance left of the mortgage debt after debit- 
ing the mortgagee with a fair oceupation rent during the period of his possession, and 
crediting him with simple interest on the debt due to: him under the mortgage-deed. 
If the respondents have the right to redeem the entirety, their Lordships think that this 
direction as to the form of account was’ right.” 

It is true that the question as to whether the mortgagee would be disentitled 
to claim interest on account of his failure to keep accounts was not specifically 
raised nor discussed by the Privy Council in the above case. All the same the 
` fact remains that the mortgagee had not kept accounts and’ yet their Lordships 
directed that credit should be given to the mortgagee in respect of interest just 
as eredit must be given to the mortgagor in respect of a fair occupation rent 
during the period of his possession. Mr. Gokhale sought to distinguish this 
case on the ground that the mortgagee entered into possession of the mortgaged 
properties in the above case on the basis of the decree for foreclosure and not 
on the basis of the terms of agreement under the mortgage. We are unable to 
understand how this circumstance would take the present case away from the 
operation of the principle laid down in Shadi Lal v. Lal Bahadur. The provi- 
sions of s. 76 in terms are not limited to usufructuary mortgagee or to a mort- 
gagee who is entitled to claim possession on the basis of. the terms of the mort- 
gage bond. The opening words of s. 76 are quite general and they include a 
mortgagee who obtained possession of the mortgaged property. So, although 
a mortgagee may not be entitled to claim possession on the basis of the cove- 
nant contained in the mortgage bond, still if for any, other reason he entered 
into possession as a mortgagee he would still be liable to fulfil the conditions 
laid down in s. 76. It is also true that the mortgagee in the case under dis- 
cussion had entered into possession on the basis of a decree for foreclosure. It 
must, however, be remembered that the subsequent purchaser of a‘ portion of 
the mortgaged property was not added as a party to the said suit and, there- 
fore, was not bound by the decree passed therein: It was on that basis that 
the subsequent purchaser was held entitled to-claim redemption. This means 
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that so far as the subsequent purchaser was concerned the deeree-holder-mort- 
‘gagee who went into possession of the property on the strength of the fore- 
closure decree stood in the same position as a mortgagee in possession. 

Even on principle we do not think that 4 failure on the part of the mortgagee 
should entail the consequence of a double penalty on him as was suggested by 
Mr. Gokhale. It is further to be noted that in the ease in Shadi Lal v. Lal 
Bahadur a decree for Rs. 7,000, that is to say, for the principal, was granted 
by the High Court and was maintained by the Privy Council. If as was sug- 
gested by Mr. Gokhale the receipts of income are to be taken into account those 
receipts would have gone to satisfy the principal amount in the event of the 

. mortgagee not being entitled to claim interest. In that case at least a sub- 
stantial portion, if not the whole, would have been satisfied. We, however, 
find that a decree for the entire principal amount was allowed by the High 
Court. In our view all that was laid down by the Privy Council was that the 
mortgagee would not be entitled to claim the benefit of the accounts in respect 
of the income received by him, when he has failed to keep accurate and full 
accounts. The mortgagee cannot be heard to complain that the receipts of the 
income were not sufficient to cover the amount of interest and, therefore, the 
balance of interest should be added to the principal. Inasmuch as he has fail- 
ed to keep full and accurate accounts of those receipts, the receipts whatever 
they are, even if they are less, must be deemed to satisfy the interest accruing 
due on the principal. Of course, if the income is more than the amount of 
mterest due on the principal, credit will have to be given to that extent to’ the 
mortgagor. In our view, the use of the words ‘‘after debiting the mortgagee 
with a fair occupation rent” in Mirza Yadalli Beg v. Tukaram are significant. 
Under el. (g) of s. 76 the question of fair occupation rent arises only when the 
mortgagee is in personal occupation of the mortgaged property. But in a case 
where the mortgagee has failed to keep accounts, the actual receipts of income 
ought not to be taken into account but the fair occupation rent will have to 
be credited towards the income. If that rent is less than the amount of inte- 
rest then the mortgagee cannot claim to add the balance to the principal but 
must be satisfied with whatever he has received. If, on the other hand, the 
amount is more than the amount of interest, then the mortgagor would be en- 
titled to ask the Court to take that into consideration and give credit to him 
in respect of the same and this amount will naturally go towards the satisfac- 
tion of the principal. 

In our opinion, this is not only the correct view on the interpretation of the 
provisions of s. 76, cls. (g) and (h) and the decisions cited above, but that view 
is in consonance with justice and equity and fair to both sides. 

‘The upshot of the above discussion is that we must proceed on the footing 
that the plaintiff-mortgagee has not produced any accounts for any period 
between the dates of the mortgage and the institution of the suit. That being 
the case, the plaintiff will not be allowed to contend that the income was not 
sufficient to cover the interest. From this it would follow that he would be 
precluded from leading any evidence to show that the income of the property 
was less than the interest for the whole period or any part of it. The plaintiff 
has led some evidence to show that the income which he was receiving by way 
of rent was very much less than the amount of interest due every year. But 
we would be justified in shutting our eyes to that evidence in the view that we 
have taken about the correct legal position in the above paragraphs. All the 
game we will make a brief reference to the evidence led by the plaintiff on this 
point. 

TThe rest of the judgment is not material to this report.] 
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Before Mr. Justice Miabhoy. 


MADHAV RAO GAJARAM v. TRIMBAK BAPU.* 


Ayderabad Tenancy and Agricultural Lands Act (XXI of 1950), Secs. 47, 50, 98A—Whe- 
ther s. 47 retrospective in operation. 


Section 47 of the Hyderabad Tenancy and Agricultural Lands Act, 1950, is not 
retrospective. 


THe facts appear in the judgment. $ 
M. P. Kanade, for the*appelant. 


MiasHoy J. In these two second appeals, the only question, which arises 
for determination, is whether the Darkhast of appellant-decree-holder is barred 
by s. 47 of the Hyderabad Tenancy and Agricultural Lands Act, 1950. The 
facts, which give rise to these two second appeals are almost the same, the only 
difference in the two appeals being that they refer to different fields. In one 
appeal, the field involved is survey No. 56 and, in the other, the field involved is 
Survey No. 19. 

In 1340 .F., some persons executed sale-deeds in respect of these two survey 
numbers. The vendors are represented by respondents in these appeals and the 
vendee is the appellant. On Meher 4, 1340 F., Bapu, the predecessor-in-title of 
respondents Nos. 1 and 2 and some others, filed two separate suits to get the 
sale-deeds cancelled. The trial Court passed -preliminary decrees in both the 
suits. The decrees disallowed the prayer for cancellation of the sale-deeds, but, 
decreed that, within ten years, plaintiffs were entitled to repay the purchase 
money and get the lands restored to them; but that, after ten -years, the sales 
should be final. They also provided that during the ten years, plaintiffs should 
pay interest on the purchase money to defendant, that is, the appellant in this 
Court, at the rate of 8 annas per cent. per month. It appears that plaintiffs 
failed to pay the purchase money as provided for by these preliminary decrees, 
and, thereon, final decrees were passed on Khurdad 7, 1851 F. The final 
decrees were in the following terms :— 

“Bapu and others, the plaintiffs, are ordered to hand over possession of land (Survey 
No. 56 in one case and S. No. 19 in the other) situated at Ghat Shenidura Jahagir, Taluka 
Kannad, to Madhavrao, the petitioner-defendant.” 

Appellant filed Darkhast applications on 17, Khurdad 13851 F., for pos- 
session of the lands. In the meantime, revision proceedings by plaintiffs 
and the Collector under s. 21 of the Hyderabad Land Alienation Act, 
had come to be started in respect of these two lands. Therefore, execution 
of the Darkhasts was stayed. These proceedings, ultimately, terminated 
ou Isfandar 3, 1358 F., by orders of the then Hyderabad High Court. 
and the final decrees, dated Khurdad 7, 1851 F., were confirmed. After the ter- 
mination of these proceedings, appellant filed applications on May 2, 1951 
A.D., for recovering possession of the two lands. These applications were resist- 
ed by respondents or their predecessors on five grounds. It is not necessary 
to reproduce all the pleas except one which was that the decrees were not exe- 
cutable by reason of s. 47 of the Hyderabad Tenancy and Agricultural Lands 
Act, 1950. The Darkhast Court rejected all those contentions including the 
plea under s. 47 aforesaid and passed an order for possession in favour of 
appellant and against respondents. From this, respondents preferred appeals 
to the District Court. All the five pleas were repeated in that Court. That 
Court rejected four of those pleas but upheld the plea under s. 47 of the 
Hyderabad Tenancy and Agricultural Lands Act, 1950. That Court held that 
the civil Court was not competent to execute the decrees because the aliena- 

*Decided, November 23, 1959. Second Judge, at Aurangabad, in Civil Appeal No. 691 /4 

Appeal No. 1650 of 1957 (with Second Appeal of 1952-53, from the decision of Munsiff at 


No. 1651 of 1957), ainst the decision of Kannad, in Execution Petition No. 33/3 of 1952. 
Balwantrao Ghate, istrict and Sessions 
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tions in favour of appellant had become invalid by virtue of s. 47 of the 
Hyderabad Tenancy and Agricultural Lands Act, 1950. Accordingly, the 
learned District Judge dismissed the applications of the defendant-appellant. 
It is from these appellate orders that the present second appeals arise. 

The short question for determination is whether the decrees for possession 
passed in favour of defendant-appellant have become invalid or infructuous 
on account of s. 47 (7) of the Hyderabad Tenancy and Agricultural Lands Act, 
1950, which is as follows :— 

(1) “Notwithstanding anything contained in any other law for the time being in 
force or in any decree or order of a Court, no permanent alienation and no other trans- 
fer of agricultural land shall be valid unless it has been made with the previous sanction. 
of the Collector: 

Provided that the Collector may declare a permanent alienation or any other trans- 

fer of agricultural land to be valid if the permanent alienation or transfer took place 
before the commencement of the Hyderabad Tenancy and Agricultural Lands (Amend- 
ment) Act, 1954 and possession of the land transferred was given to the vendee before 
such commencement if application for sanction is made within one year after such 
commencement.” 
The proviso to s. 47 was added by the Amending Act (No. III) of 1954. Sec- 
tion 47 provides in express terms that no permanent alienation and no other 
transfer of agricultural land shall be valid unless it has been made with the 
previous sanction of the Collector. Therefore, the effect of the section is that, 
if a transfer of agricultural land takes place without previous sanction of the 
Collector, it is invalid, and this would be so notwithstanding anything contain- 
ed in any other law for the time being in force or in any decree or order of a 
Court. Therefore, if the bar of s. 47 applies to the facts of the present case, 
the fact that civil Courts have passed decrees in favour of appellant will not 
prevent the bar from being effective. However, the alienations on the basis 
of which the decrees were passed and the decrees themselves were made long 
before the Hyderabad Tenancy and Agricultural Lands Act came to be enact- 
ed. Therefore, the bar would come into operation only if s. 47 is construed 
to be retrospective. Therefore, the question of consideration is whether s. 47 
is retrospective in operation. 

Now, it is well-settled that, if an Act, if construed retrospectively, affects. 
or impairs the validity of transactions, which had taken place before it came 
into operation, the Court presumes, unless there are express or implied 
words in it showing a contrary intention, that the Legislature intended that 
the Act should be prospective. Confining one’s attention to the main section, 
it is clear that not only there is nothing in that section, which makes the 
same retrospective, but, there is internal evidence in the section itself, which 
shows that the Legislature could not have intended to have given it a retros- 
pective operation. In order that a transfer of agricultural land may validly 
take place, the Legislature has provided that there must be previous sanction 
of Collector. Now, in the case of transactions, which had taken place before 
the Act came into-operation, compliance with this requirement of the section 
was altogether impossible. The transactions having taken place before the Act 
eame into operation, it was impossible for the vendees to have obtained the: 
previous sanction of Collector in respect of those previous transactions. Is 
there anything in the proviso which expresses a contrary intention? That pro- 
viso gives one year to vendees to obtain sanction of Collector in respect of past 
transactions. The words used in the proviso, at first sight, appear to include 
not only transactions, which had taken place between June 10, 1950 when the 
Act came into operation and the date on which the amending Act of 1954 came 
into operation, but also transactions which had taken place earlier than June 
10, 1950. But there is a cogent reason for not construing the proviso in this 
wide manner. The usual function of a proviso is to take out something, which 
is provided for in the main section and which, but for the proviso, would have 
fallen within it. Without the proviso, all unsanctioned transactions, which had 
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taken place between the commencement of the main Act and the commence- 
ment of the amending Act of 1954, were invalid. The object of the proviso 
appears to be to give an opportunity to vendees of such transactions to get 
them validated. The enactment of the proviso cannot be regarded as an ex- 
pression of a posterior intention that the main section shall be retrospective. 
The object appears to be only to provide for validating transactions which had 
taken place before 1954 and does not appear to be concerned with the question 
as to whether the main section should be retrospective. If the section had been 
intended to have a retrospective operation, a. greater probability’ is that the 
Legislature would have provided for such an opportunity at the time of the 
enactment of the main Act itself. In my judgment, this proviso does not ex- 
press an intention on the part of the Legislature that the main enactment 
should be given a retrospective effect. . 

When the Legislature enacted the proviso aforesaid, it also substituted the ` 
present s. 50 for the old s. 50. That s. 50 now reads as follows:— 

“The restrictions imposed by sections 47, 48 and 49 shall not apply to— 

(a) a permanent alienation or transfer of agricultural lands made with the pre- 
vious permission of the Collector for any non-agricultural use; 

(b) registered sales of agricultural lands before the commencement of this Act; 

(c) agreement to sell agricultural lands entered into before the commencement of 
this Act, if possession of the lands had been transferred to the vendees before such 
commencement in pursuance of such agreements.” i 
Clause (b) in this section, at first sight, might be read as expressing by implica-` 
tion an intention of the Legislature that transactions other than registered sales 
were intended to be covered by s. 47. But s. 50 only takes away from 
the purview of the three sections mentioned therein the restrictions im- 
posed by those sections. The section is intended to apply only to restrictions 
imposed by the three sections and not to anything else which is contained 
in them. Each of these three sections contains a restriction or a series of 
restrictions on the rights of vendees and the power of Collector. For example, by 
the proviso aforesaid in s. 47, the power of validating a transaction, which had 
taken place after the commencement of the Act and before the amending Act 
of 1954 came into operation, was circumscribed by a period of limitation: it 
having been laid down that such a power should be exercised only if an appli- 
cation comes to be made within one year from the latter commencement. It is 
this restriction, which has been dealt with by s. 50 and not any other part 
of the section. Similarly, ss. 48 and 49 contain certain restrictions on powers 
of Collector. For example, s. 48 states that Collector shall not sanction an 
alienation or transfer if the area of the land held by the alienor or transferor 
after the alienation or transfer would be less than a family holding as deter- 
mined under s. 4 for the local area concerned. Section 49 also imposes similar 
and other restrictions on powers of Collector. Therefore, so far as s. 50 is 
concerned, in my judgment, it also does not, by implication, express an inten- 
tion on the part of the Legislature to give retrospective effect to s. 47. 

There is one section, which indicates the intention of the Legislature that 
s. 47 was not intended to be retrospective, and that is s. 98A, which was intro- 
duced by the Bombay Amending Act (No. XXXII) of 1958. This section 
validates all transactions, which had taken place between June 10, 1950, and 
certain other dates, if certain conditions are fulfilled. The effect of the intro- 
duction of s. 98A was that transactions, which took place after the commence- 
ment of the Act, were validated if certain penalties were paid. If s. 47 was 
intended to be retrospective in operation, then, the Legislature would have 
also provided for validation of transactions which had taken place before the 
commencement of the Act, on payment of similar penalties. 

For the above reasons, I am not in agreement with the view taken by the 
learned District Judge that s. 47 was retrospective in operation and that the 
decrees in the present case could not be executed on the ground that they offend- 
ed s. 47 of the Act. In my judgment s. 47 is not retrospective. 
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Both the appeals sueceed and are allowed. The orders of the first appellate 
Court are set aside and those of the Darkhast Court are restored. Respondents 
in each appeal shall pay the costs of the appellant. 

Appeals allowed. 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


THE NAGPUR GLASS WORKS LTD. v. THE REGIONAL 
PROVIDENT FUND COMMISSIONER.* 

Employees’ Provident Funds Act (XIX of 1952), Secs. 19-A, 5(1), 6(2); Schedule II— 
Employees’ Provident Fund Scheme, 1952, Paras. 28(5), 26, 27, 69(5)—Whether open 
to factory or establishment to call upon Central Government under s. 19-A to remove 
difficulty arising in implementation of Act—Central Government whether bound to 
issue direction under s. 19-A—Liability to pay contribution whether dependent upon 
issue of notification under para. 28(5) of Scheme—Applicability of paras. 26 & 27 
—Scheme applied to class of establishments in particular area whether applies to 
establishment in such class in specified area—Forfeiture provision in para. 69(5) 
whether ultra vires Central Government. : 

The expression “difficulty arising in the matter of giving effect to the provisions 
of this Act” in s. 19-A of the Employees’ Provident Funds Act, 1952, is concerned 
with that difficulty which is experienced by the authorities who are charged with 
the administration of the provisions of the Act and the Provident Funds. If the 
authorities experienced any difficulty in the actual implementation of the provisions 
of the Act they may ask the Central Government to pass an order making appro- 
priate provisions or give appropriate directions. But these provisions or these direc- 
tions must not be inconsistent with the provisions of the Act. The Regional Com- 
missioner or othér appropriate authority can make a reference to the Central Govern- 
ment under s. 19-A of the Act for removing the difficulty arising in the implementa- 
tion of the Act. It is not open to the factory or the establishment or anyone con- 
nected therewith to approach the Central Government calling upon them to make 
a provision or to pass an order in that regard. 

The Central Government is not bound to make an appropriate provision or issue 
an appropriate direction under s. 19-A of the Act. 

Annamalai Mudaliar v. Reg. Prov. Fund Comm., dissented from. 

The words “subscribers of such Provident Fund have now become members of 

the Fund” in cl. (5) of para. 28 of the Employees’ Provident Fund Scheme, 1952. 
“ must be read in conjunction with the subsequent words, “and that the accumula- 
, tions aforesaid have now become vested in the Board.” ‘That means that the em- 

ployees will be deemed to have become the beneficiaries in respect of the accumu- 
lations after they have been transferred to the Fund under the new Scheme. The 
words, therefore, “have now become members of the Fund” are restricted to the 
accumulations in the previous Fund, and membership in respect thereof will arise 
after they have been transferred in a proper way. That does not mean that the 
liability to pay contributions arises only after the issue of a notification mentioned 
in cl. (5) of para. 28 of the Scheme, nor does it mean that membership of the Fund 
springs into existence only after the issue of the notification. 

‘ Aluminium Corpn. of India v. R. P. F. Commr. referred io. 

Paragraph 26 of the Employees’ Provident Fund Scheme, 1952, applies to an esta- 
blishment to which the Employees’ Provident Fund Scheme, 1952, has been applied 
for the first time. Paragraph 26 is inapplicable to an establishment where there is 
already a Provident Fund Scheme in existence. That Scheme may be a Scheme 
recognised under the Indian Income-tax Act or a Scheme under the Provident Funds 
Act, 1925. If there is already in existence a Provident Fund Scheme then the ap- 
propriate paragraph applicable would be para. 27 of the Employees’ Provident Fund 
Scheme, 1952. 3 


*Decided, November 26, 1959. Special{Civil 1 [1955] A.I.R. Mad. 387. 
Application No. 378 of 1958. 2 [1958] A.I.R. Cal. 570. 
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Where an Employees’ Provident Fund Scheme framed under s. 5(1) of the Em- 
ployees’ Provident Funds Act, 1952, is applied to a class of establishments in a 
particular area, the Scheme applies to each of the establishments in that class situat~ 
ed in the specified area. 

The provision for forfeiture contained in cL (5) of para.‘69 of the Employees’ Pro- 
vident Fund Scheme, 1952, does not exceed the power conferred by s. 6(2) of the 
Employees’ Provident Funds Act, 1952, or the items enumerated in Schedule II to 
the Act. 


Tue facts appear in the judgment. 


H. N. Phadke, V. M. Golwalkar and D. B. Padhye, for the petitioner. 

A. A. Peerbhoy, with Dilip Dwarkadas, instructed by @. M. Dwekar, for 
opponents Nos. 1 and 5. 

V. T. Gambhirwala, Assistant Government Pleader, for opponents Nos. 2 to 4. 


Nar J. This is an application under arts. 226 and 227 of the Constitution 
of India for a writ of certiorari to quash the demand made by the Tehsildar on 
October 4, 1958, for an amount of Rs. 17,199-5 nP. and also for a writ of cer- 
tiorari and mandamus against respondents Nos. 1 to 5 prohibiting them from 
taking steps against the petitioner for the recovery of the aforesaid amount. 

The material facts may be briefly stated as follows: The petitioner, the 
Nagpur Glass Works (Ltd.), Nagpur, is a public limited company, registered 
under the Indian Companies Act, 1913. The company has two departments, 
one department deals in the manufacture of glass-ware and the other depart- 
ment deals in the manufacture of metals, such as, burners, lamps and lanterns. 
The first department is known as the Glassware Department and the second 
department is known as the Metal Department. The company had started 
a private Provident Fund Scheme under the provisions of the Provident Funds 
Act of 1925. This scheme inter alia contemplated contributions from the 
workers on the basis of a certain percentage of their basic salaries, to which 
the company were to add an equal contribution. The Employees’ Provident 
Funds Act No. XIX of 1952 was passed by the Central Legislature and came 
into being on November 1, 1952. The company continued the original Provi- 
dent Fund Scheme. On March 16, 1955, the Regional Provident Fund Com- 
missioner, Madhya Pradesh, Nagpur, made a demand upon the petitioner for 
contributions according to the scheme under the new Act in respect of both 
the aforesaid departments. Thereupon, the petitioner-company filed an ap- 
plication under art. 226 of the Constitution of India in the High Court of 
Judicature at Nagpur (Miscellaneous Petition No. 122 of 1956) praying for - 
the quashing of the above said demand on the ground that the provisions of 
the Employees’ Provident Funds Act of 1952 were not applicable to the in. 
dustry of the petitioner. The Division Bench of the Bombay High Court at 
Nagpur allowed the petition in so far as it related to the Glass-ware Depart- 
ment and exempted the company in so far as-the workers working in that De- 
partment is concerned. The High Court held that the Act was not appli- 
eable to the Glassware section of the petitioner’s industry. The petitioner 
thereafter started making contributions as per the requirements of the scheme 
framed under the Act so far as the Metal Department is concerned. Actual- 
ly, since six months prior to the decision of the High Court the company was 
making contributions in respect of the Glassware section as well. This they 
were doing under protest. After the decision of the High Court, the Regional 
Commissioner, who is respondent No. 1, made a demand on September 17, 1957, 
in respect of the contributions payable by the petitioner in accordance with 
the Act. This demand included the petitioner’s contribution not only on the 
basic salary, but also on dearness allowance. After this in December 1957 the 
petitioner paid a sum of Rs. 50,000 towards the demand for contributions made 
by the Regional Commissioner. The petitioners, however, disputed their lia. 
bility (i) in regard to the contributions on the dearness allowance paid by the 
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petitioners to their employees prior to April 1, 1955; and (ii) regarding the 
liability to pay administrative charges. The petitioners were also insisting 
that the employers’ contributions, which remained unpaid to the employees for 
some reason or another, should be returned to the company and not forfeited 
to the fund. They also made a demand that the amount remaining undis- 
bursed should be adjusted against other demands made by the Regional Com- 
missioner. There was some correspondence between the company and the 
Regional Commissioner on this point. It appears that the Government exempt. 
ed the employees from paying their share of contributions in respect of the 
dearness allowance from November 1, 1952, onwards, but continued to insist 
upon the petitioner making payment in respect of the same. On February 5, 
1958, the company wrote a letter to the Central Provident Fund Commissioner 
setting out their case as outlined above and requesting the latter to clarify the 
position. The Central Commissioner gave a reply on March 11, 1958, asking 
the company to approach the Government of India for clarification as they 
were the proper authorities to give a decision on this point. Thereafter the 
company wrote a letter to the Secrétary, Government of India, Ministry of 
Labour, asking for clarification and also for decision of the points raised by 
them in their letter. As the company had not received any reply they sent a 
reminder on April 80, 1958. On May 27, 1958, the company paid a sum of 
Rs. 2,000 towards the partial satisfaction of the demand made by the Com. 
missioner. .On October 4, 1958, the company received a demand notice from 
the Tehsildar, Nagpur, for payment of a sum of Rs. 17,199-5 nP., which notice 
was received by the company on October 7, 1958. The company then approa.- 
ched the Commissioner with a request for staying the recovery proceedings for 
a period of ten days with a view to enable them to approach the High Court. 
Thereafter the company filed the present application under arts. 226 and 227 
of the Constitution for the reliefs set out above. 

In the first instance the petitioners had not added the Union of India as 
party to these proceedings. They were subsequently added and after notice 
Mr. Peerbhoy has appeared on behalf of the Union of India. He has also put 
in appearance on behalf of the Regional Provident Fund Commissioner. 

Mr. M. N. Phadke, the learned counsel for the petitioner, has advanced a 
number of contentions in support of the claim made by the company. We 
will deal with them one by one. 

The first point urged by him was that the Provident Fund Scheme framed 
under the Provident Fund Act does not automatically apply to the petitio- 
ner’s establishment, but the same has got to be extended in accordance with 
the provisions contained in the scheme. In this connection he referred to ss. 5, 
6-and 15 of the Provident Fund Act and also to paras. 26, 27 and 28 of the 
Provident Fund Scheme. In order to appreciate the arguments advanced by 
Mr. Phadke it is necessary to refer to the relevant provisions of the Employees” 
Provident Funds Act, 1952 (Act No. XIX of 1952 which will hereafter be 
called ‘The Act’) and the Scheme that was framed thereunder. 

Section 1(3) (a) of the Act provides that subject to the provisions contained 
in s. 16, the Act applies to every establishment which is a factory engaged in 
any industry specified in Schedule I and in which fifty or more persons are 
employed. It is, therefore, clear, nor is there any dispute on this point, that 
the Aet applies to the petitioner industry. The Scheme, which is known as 
‘The Employees’ Provident Fund Scheme, 1952,’’ was prepared by the Cen. 
tral Government by virtue of the powers conferred on them by s. 5 of the 
Employees’ Provident Funds Act. Section 5(J) lays down that— 

“The Central Government may, by notification in the Official Gazette, frame a scheme 
to be called the Employees’ Provident Fund Scheme for the establishment of provident 
funds under this Act for employees or for any class of employees and specify the esta- 
blishment or class of establishments to which the said Scheme shall apply and there 
shall be established, as soon as may be after the framing of the Scheme, a Fund in ac- 
cordance with the provisions of this Act and the Scheme.” 
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Sub-section (2) lays down that— 

“A Scheme framed under sub-section (1) may provide that any of its provisions 
shall take effect either prospectively or retrospectively on such date as may be specified 
in this behalf in the Scheme.” 

One of the points in controversy in the present case is, from what date the 
Provident Fund Scheme can be said to have come into operation so far.as the 
petitioner industry is concerned. Before coming to that question we would re- 
fer to the other relevant sections in the Act. Section 6, sub-s. (J) provides 
that = i 

, “The Contribution which shall be paid by the employer to the Fund shall. be six 
and a quarter per cent. of the basic wages and the dearness allowance for the time being 
payable to each of the employees, and the employees’ contribution shall be equal to the 
contribution payable by the employer in respect of him and may, if any employee so 
desires and if the Scheme makes provision therefor, be an amount not exceeding eight 
and one-third per cent. af his basic wages and dearness allowance.” P 
Sub-section (2) provides that— 

“Subject to the provisions contained in sub-section (1), any Scheme may provide 

for all or any of the matters specified in Schedule 1.” 
Schedule II has enumerated matters on which provisions may be made in a 
Scheme. There are as many as 18 matters, which have been enumerated in the 
Schedule. Clauses (7) and (16) are relevant for the Purposes of the present 
discussion. ‘Clause (7) provides— 

“The conditions under which withdrawals from the Fund may be permitted and any 
deduction or forfeiture may be made and the maximum amount of such deduction or 
forfeiture.” ; 

Clause (16) provides— 

“The manner in which accumulations in any existing provident fund shall be trans- 
ferred to the Fund under section 15, ‘and the mode of valuation of any assets which may 
be transferred by the employers in this behalf.” 

Section 15 embodies special provisions relating to the existing provident fund 
and in effect lays down— 

“(1) Subject to the provisions of section 17, every employee who is a subscriber 
to any provident fund of an establishment to which this Act applies shall, pending the 
application of a Scheme to the establishment in which he is employed, continue to be 
entitled to the benefits accruing to him under the provident fund, and the provident 
fund shall continue to be maintained in the same manner and subject to the same condi- 
tions as it would have been if this Act had not been passed. 

(2) On the application of any Scheme to an establishment, the accumulations in any 

provident fund of the establishment standing to the credit of the employees who become 
‘members of the Fund established under the Scheme shall, notwithstanding anything to 
the contrary contained, in any law for the time being in force or in any deed or other 
instrument establishing the provident fund but subject to the provisions, if any, con- 
tained in the Scheme be transferred to the fund established under the Scheme, and shall 
‘be credited to the accounts of the employees entitled thereto in the Fund.” 
Turning to the provisions of the Employees Provident Fund Scheme framed 
under the Act, the Scheme as a whole had come into operation with effect from 
Noveniber 1, 1952, although different chapters were applied at different times 
to different areas. Chapter IV relates to the employees required to join the 
Provident Fund. Paragraph 26 provides— 

“(1) Every employee, employed in a factory to which this Scheme applies, other 
than an excluded employee, shall be required to become a member of the Fund from 
the date on which the Scheme comes into force if he has on that date completed one 
year’s completed service in the factory concerned...” 

(Relevant provisions cited) 


The third proviso runs thus :— 
“Provided further that an employee who is a member of the Fund shall not cease 
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to be a member thereof on his leaving a factory to which the Scheme applies except 
as provided in paragraph 27.” 
Paragraph 27, (the xelevant portion cited) is as follows :— 

“Notwithstanding, anything to the contrary contained in paragraph 26, a subscriber, 
other than an excluded employee, to a Provident Fund...shall become a member of 
the Fund unless he elects, by an application in Form I sent to the Commissioner— 

(a) in the case of a subscriber to whom this Scheme applied on or before the 
6th January, 1953, not later than the 6th April, 1953, 

(b) in the case of a subscriber to whom this Scheme applies at any time after the 
6th January 1953, within three months of the date on which the Scheme becomes ap- 
plicable to him, 

to continue to subscribe to such Provident Fund and in that case he shall not be 
required or be entitled to become a member of the Fund.” 

The second proviso runs :— 

“Provided further that the above option to continue to subscribe to an existing Pro- 
vident Fund shall be allowed to an employee in a factory only if its Provident Fund 
Rules with respect to contributions are in conformity with, or are more favourable ta, 
employees than those specified in the Act or ‘the Scheme.” 

Paragraph 28 relates to transfer of accumulations from the existing’ Provident 
Funds. Clauses (4) and (5) provide :— 

re “The accumulations transferred to the Fund in deannaenes with this paragraph 
shall be credited to the account of each of the members of the Fund, to the extent to 
which he may be entitled thereto having regard to the statement furnished by the 
authority aforesaid.” 

(5) “When the accumulations in any such Provident Fund as is referred to in sub- 
paragraph (1) have been so transferred to the Fund, the appropriate Commissioner may, 
by notification in the Gazette of India, declare that the subscribers of such Provident 
Fund have now become members of the Fund and that the accumulations aforesaid have 
now become vested in the Board.” 

Mr. Phadke laid emphasis upon the provisions of para. 26 and el. (5) of 
para. 28 in particular and eontended that certain steps must be taken before 
an employee becomes a member of the Fund. According to him, an automatic 
membership of a Provident Fund is not contemplated either by the provisions 
of the Act or by the provisions of the Provident Fund Scheme. So far as 
para. 26 is concerned, he emphasises the words ‘‘shall be required to become a 
member of the Fund from the date on which the Scheme comes into force.’’ 
His argument is that the wording is distinguishable from the wording, such 
as the following: 

‘Shall be deemed to be a member of the Fund.” 

Mr. Phadke also referred to the definitions of the words, ‘‘Contribution,’’ 
“Fund” and ‘‘Member’’ in s. 2(c), (h) and (j) respectively. ‘‘Contribu- 
tion”? means a contribution payable in respect of a member under a Scheme. 
Mr. Phadke, therefore, contended that contribution pre-supposes the existence 
of a member under a Scheme. ‘‘Fund’’ means the Provident Fund established 
under a Scheme. And ‘‘Member’’ means a member of the Fund. Mr. Phadke, 
therefore, contended that a-fund must be established before there can be any 
one who is a member of that Fund. In short the argument is that: the Provi- 
dent Fund must be established and after it is so established there will be a 
member of that Fund and thereafter contributions would be payable in respect 
of a member under the Scheme. Mr. Phadke pointed out that s. 15 pre-supposes 
the Sppicenon of the Scheme.. The opening words of sub-s. (J) are as follows: 

..Every employee who is a subscriber to any provident fund of an establishment 
to which this Act applies shall, pending the application of a Scheme to the establishment 
in which he is employed,” ; 
Again the opening words of sabe (2) are: 

“On the application of any Scheme to an establishment...”. 

Mr. Phadke relying on these words argued that the Scheme must be properly 
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applied to a specifie establishment. It is not, however, disputed that the 
Scheme under the Act i.e. ‘‘The Employees’ Provident Fund Scheme, 1952”, 
has been applied to the entire area in which the petitiongr’s factory is situate. 
We are not prepared to accept the proposition that the application of the 
Scheme must be in respect of each of the establishment. There is nothing | 
either in the Act or in the Scheme to warrant such an assumption. Tf that is 
go, then it can hardly be disputed that the Scheme has been applied to the 
establishment in question. Mr. Phadke then argued that even if the Scheme 
is applied still every employee does not automatically become a member of that 
Scheme. For this purpose he relied upon the wording of para. 26 of the 
Employees’ Provident Fund Scheme, 1952, which says that 

“Every employee, employed in a factory to which this Scheme applies, other than 
an excluded employee, shall be-required to become a member of the Fund from the 
date on which the Scheme comes into force if he has on that date completed one year’s 
continuous service in the factory concerned.” 
It is, however, to be noted that para. 26 applies to an establishment to which 
the Employees’ Provident Fund Scheme, 1952, has been applied for the first 
time. After the application of the Scheme every employee who fulfils the 
conditions laid down in para. 26, namely, that he has completed one year’s 
service and that he is not excluded, shall be required to become a member of 
the Fund. That means that he will be compelled to subscribe to the Fund 
which has been newly applied to the establishment. No option will be left to 
him. All the same Mr. Phadke is right in contending that the employee does 
not automatically become a member but he becomes such a member only after 
he subscribes to the Fund, which, of course, he will be compelled to do. Para- 
graph 26, however, is obviously inapplicable to an establishment where there 
is already a Provident Fund Scheme in existence. That Scheme may be a 
Scheme recognised under the Indian Income-tax Act or a Scheme under the 
Provident Funds Act, 1925. Whatever that may be, if there is already in 
existence a Provident Fund Scheme then the appropriate paragraph appli- 
cable would be para. 27. The wording of para. 27 is crystal clear. The open- 
ing words are—‘‘Notwithstanding anything to the contrary contained in para- 
graph 26’’. These words make it clear that the provisions of para. 26 apply 
to a case to which para. 27 does not apply. Paragraph 27 further lays down that 
a subscriber to a Provident Fund recognised under the Indian Inecome-tax Act, 
1922, to which the Provident Funds Act, 1925, applies, shall become a member 
of the Fund unless he elects by application in Form I sent to the Commissioner 
—(a) ... (b) ...within three months of the date on which the Scheme he- 
comes applicable to him. The words, “shall become a member of the Fund”? 
are significant and may be contra-distinguished from the words ‘‘shall be re- 
quired to become a member of the Fund” used in para. 26. The words ‘‘shall 
become a member’’ suggest that a subscriber to an already existing Fund shall 
be deemed to be a member-unless the employee exercises an option within the 
period prescribed in para. 27. The choice is given to the member concerned to 
continue to subscribe to the existing Provident Fund. If, however, he does not 
exercise the choice within the period prescribed, then para. 27 in effect lays it 
down ‘‘He shall be deemed to be a member of the Fund”. Even if the mem- 
ber exercises an option in favour of continuing to subseribe to the old Fund, 
‘the last proviso to para. 27 makes it clear that he will not be allowed to con- 
tinue to subscribe to the existing Provident Fund unless the authorities are 
satisfied that the Provident Fund Rules are in conformity with or more favour- 
able to the employee, than those specified in the Act or the Scheme. It will 
thus be clear that the present case will be governed by para. 27 because there 
was already a Provident Fund Scheme in existence, under the Provident 
Funds Act, 1925. It is not the case of the petitioners that any of the members 
had exercised their option in favour of continuing to subscribe to the old Fund. 
Tf that is so, then it is clear that the employees must be deemed to have become 
members of the Fund established under the Provident Fund Scheme, 1952. 
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Turning to Mr. Phadke’s argument based on para. 28, the first thing to be 
noted is that that paragraph relates to transfer of accumulations from the 
existing Provident Funds, as the head-note makes it clear. In this respect it 
is necessary to go baak to the provisions of sub-s. (2) of s. 15 of the Act. 
Sub-section (2) provides that— 

“On the application of any Scheme to an establishment, the accumulations in any 

provident fund of the establishment standing to the credit of the employees, who become 
members of the Fund established under the Scheme shall, notwithstanding anything to 
the contrary contained in any law for the time being in force. ..but subject to the provi- 
sions, if any, contained in the Scheme be transferred to the Fund established under 
the Scheme, and shall be credited to the accounts of the employees entitled thereto in 
the Fund.” 
That shows that after the new Scheme has been applied to the establishment 
the accumulations in the existing Provident Funds shall be transferred to the 
Funds under the new Scheme. The only proviso is that these Funds shall he 
transferred subject to the provisions, if any, contained in the Scheme. These 
provisions are contained in para. 28 and they lay down the procedure under 
which the accumulations are to be transferred from the existing Fund to the 
Fund under the new Scheme. Clause (1) of para. 28 casts an obligation on 
the authority-in-charge of the management of the establishment for transfer- 
ring the Fund under subs. (2) of s. 15 to the appropriate Commissioner. 
Sub-clauses (i) to (iii) lay down the procedure to be followed by the autho- 
rity in the matter of transferring the Funds. Clauses (2) and (3) relate to 
` consequential matters with which we need not deal. Clause (4) provides that 
the accumulations transferred to the Fund in accordance with this paragraph 
shall be credited to the account-of the members of the Fund to the extent to 
which he may be entitled thereto, having regard to the statements furnished 
by the authority aforesaid. Clause (5) is the most important clause in this 
paragraph and the entire superstructure of Mr. Phadke’s argument is based 
on the provisions of this clause. It is, therefore, worthwhile to cite the clause 
whieh runs thus :— 

“(5) When the accumulations in any such Provident Fund as is referred to in sub- 
paragraph (1) have been so transferred to the Fund, the appropriate Commissioner may, 
by notification in the Gazette of India, declare that the subscribers of such Provident 
Fund have now become members of the Fund and that the accumulations aforesaid have 
now become vested in the Board.” 

Mr. Phadke contends that after the accumulations are transferred the appro- 
priate authority is required to issue a notification. It is clear from the lan- 
guage employed viz. that the subscribers of such Provident Fund have now 
become members of the Fund, that the issue of a notification is a condition 
precedent for acquiring the status of membership. He pointed out that no 
such notification has so far been issued. According to him, that shows that 
no Provident Fund has come into being and the subscribers have not become 
members qf any new Fund. The argument proceeds that if this is correct, 
then there is no question of calling upon the petitioner-establishment to make 
contributions in respect of pay and dearness allowance of the employees till 
the issue of a such notification. We.are unable to accept this argument. 
Under s. 15(2) the accumulations in the existing Fund are statutorily trans- 
ferable to the Fund established under the new Scheme. At this stage, we 
may set out the line of Mr. Peerbhoy’s reply: ‘Section 15(2) creates a legal 
fiction that the accumulations standing in the old Provident Fund stand cre- 
dited to the Fund established under the new Scheme. It is true that before 
the accumulations in the Fund are actually transferred, it is necessary that 
certain steps are taken by the authorities who are in charge of that Fund and 
these steps have been enumerated in para. 28. But, if the authorities in charge 
of the management did not take the necessary steps and kept the matter pending 
for years together, that does not mean that the Fund under the new Scheme 
has not been established, nor does it mean that the accumulations do not become 


432 THE BOMBAY. LAW BEPORTER. [vou. LXIL. 


vested in the new Scheme. The authorities in charge of the management 
cannot be allowed to take advantage of their own default. If the authorities 
prove intransigent then coercive process for making recovery can be started 
by the Government under s. 8 of the Act.’ It is not necessary to express 
any opinion on this part of the argument. Even assuming that Mr. Phadke’s 
argument is correct, it will have application only so far as the accumulations 
are concerned. It may be that the accumulations do not vest in the new 
Fund so long as they have not been actually transferred and the necessary 
formalities in effecting the transfer have not been got through. That does 
uot, however, mean that the Fund has not come into being or that so far as 
the future subscriptions are concerned the liability has not accrued due. The 
distinction suggested above is implicit in the wording of cl. (5) of para. 28. 
Clause. (5) in substance provides that the appropriate Commissioner may de- 
clare by a notification that the subscribers of such Provident Fund have now 
become members of the Fund and the accumulations aforesaid have now become 
vested in the Board. The words ‘‘subseribers of such Provident Fund have 
now become members of the Fund’’ must be read in conjunction with the 
subsequent words, ‘‘and that the accumulations aforesaid have now become 
vested in the Board.’’ That means that the employees will be deemed to have 
become the beneficiaries in respect of the accumulations after they have been 
transferred to the Fund under the new Scheme because it is only then that 
the accumulations will be vested in the Board. The words, therefore, ‘‘have > 
now become members of the Fund’? are restricted to the accumulations in the 

previous Fund, aud membership in respect thereof will arise after they have 

been transferred in a proper way. In our view, that does not mean that the 

liability to pay contributions arises only after, the issue of a notification men- 

tioned in el. (5) of para. 28, nor does it mean that membership of the Fund 

springs into existence only after the issue of the notification. It is one thing 

to say that the ownership in the accumulations will only become vested in the 

Board after the accumulations have been transferred to the new Fund and 

quite another to say that the Fund has not come into existence for any pur- 

pose whatsoever. The Fund may have come into existence so far as the. lia- 

bility to make contributions from. the date of the establishment of the Fund 

is concerned, but the members tnay not claim any vested right in the accumu- 

lations till the same have been duly transferred and in that sense it can be 

said that the subscribers have not yet acquired the status of membership. If 

this interpretation is correct, then it is clear that the liability on the part of 

the employer to make contributions in respect of the basic salary as also the 

dearness allowance of each of the employees springs into existence from the ` 
date the Scheme has been applied to the establishment concerned. That lia- 

bility is not made to depend upon the issue of a notification contemplated by 

cl. (5) of para. 28. - The Scheme was applied to the petitioner-establishment 

on November 1, 1952, and the liability of the employer commences from that 

date, and continues in future. The claim made on the petitioner in respect of 

contributions on the basic salary as well as, the dearness allowance’ relates to 

a period from November 1, 1952, to April 1, 1955, which is the date of demand. 

Tn our view, the claim is legal and valid and it is not correct to say either. that 

the claim is premature or that it is being made to have retrospective effect. 


In this connection Mr. Phadke referred to a decision of the Calcutta High 
Court reported in Aluminium Corpn. of India v. R.P.F.Commr.' Mr. Phadke 
also referred to the above decision in another context, namely, the effect of re- 
ference ‘having been made to Government under s. 19A and also that of 
exemption having been granted by Government to the employees for making 
their contributions. We will discuss these aspects of the matter’ a little later. 
In the case before the Calcutta High Court,. the Government had passed an 
order under s. 19A of the Employees’ Provident Funds Act, 1952, to the fol- 
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lowing effect (p. 571) :— 


“...your factory will come under the purview of the Employees’ Provident Funds. 
Act, 1952, and the Scheme framed thereunder with effect from Ist November 1952... 

“As regards payment of contributions for the pre-discovery period (ie. from ist 
November, 1952 to 31st October, 1956) you are required to pay the employers’ share of 
contributions and administrative charges on both the shares (employers’ and employees’) 
together with damages...to the statutory Fund. : 

“Regarding payment of the employees’ share of contributions for the aforesaid period 
it may be left to the employees concerned to pay the arrears, if they so desire. 

“You are, therefore, required to pay both employers’ and employees’ share of contri- 
butions from Ist November, 1956 onwards together with administrative charges thereon.” 
The company made an application under art. 226 of the Constitution to the 
High Court of Calcutta challenging the aforesaid order. The matter was de- 
cided by a single Judge Mr. Justice P. B. Mukharji. It was argued that the 
order passed by the Government was bad, inasmuch as it is made retrospective- 
ly applicable to the company and the period for such retrospect was as long 
as five years. Justice Mukharji pointed out how the retrospective implementa. 
tion will lead to absurdity inasmuch as many workers may have left service in 
the meanwhile. He held that the workers in service cannot be subjected to de- 
ductions of their contributions retrospectively and the employer cannot be made 
to pay employer’s share of contributions in respect of those workers who have 
‘left service. His Lordship Mr. Justice Mukharji observed (p. 572): 

“It is, therefore, entirely against the purposes and object of the Act to apply a 

scheme retrospectively to the company for a period of five years within which time some 
of the employees have already left and presumably left by taking their provident fund’ 
accumulations.” 
In this connection Mr. Justice Mukharji referred to the provisions of para. 26 and’ 
also to the provisions of s. 6 of the Act. It appears from the report that 
there was no Provident Fund Scheme existing at the date when the new Act 
came into force. That seems to be the reason why para. 26 was held applicable 
to the case in question. As pointed out above para. 27 applies to an establish- 
ment where there is already a scheme in existence and the opening words of 
para. 27 exclude the application of the provisions of para. 26 to such a ease. 
No reference whatsoever was made to para. 27 in the course of the judgment. 
As pointed out above there is a striking difference between the wording of 
para. 26 and the wording of para. 27. In para. 26 the relevant words used 
are ‘‘shall be required to be a member of the Fund” whereas in para. 27 the 
words used are ‘‘shall become a member of the Fund unless he elects...” In 
our view, therefore, the principle underlying the decision of the Calcutta High 
Court is not applicable to the instant case. Furthermore, the decision is given 
by a single Judge and, therefore, has not the same authority as that of & 
larger Bench. 

Mr. Phadke then pointed out that the Government have exempted the em- 
ployees from their liability to make contributions to the Provident Fund in 
respect of the part payable by the employees. Section 6 of the Act contem- 
plates that the payment by the employer and the employees shall be equal 
upto the limit prescribed therein. Of course, it will be open to the employees 
to make contributions beyond that limit. But the employer is bound under 
the statute to make an equal contribution upto a minimum prescribed under 
s. 6. The normal practice is that the share of the employee in regard to the 
contributions to the Provident Fund is collected by making deductions from 
the salary payable to him. The employer then adds his own share and credits 
the entire amount to the account of a particular employee. It is an admitted 
fact that so far as the dearness allowance is concerned the employer did not 
make the necessary deductions from the salaries of the employees. Even go, 
according to the Government, the employer remains statutorily liable to make 
payment of the employer’s share of the contributions together with that of the 
employees. It appears that the Government had made a demand upon the 

L.R.—28. 
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petitioner-establishment on that basis. It further appears that the Govern. 
ment was pleased to exempt the employer from payment of the employees’ 
share of contributions so far as the dearness allowance is concerned. i 
exemption appears to have been granted on equitable considerations. The 
employer had not recovered the employees’ share and it was not possible for 
the employer to make those recoveries with retrospective effect. These consi- 
derations may have infiuenced the Government in allowing the exemption. In 
the Calcutta case cited above, the Government had stated in the order as 
follows :— 

“Regarding payment of the employees’ share of contributions for the aforesaid period 
it may be left to the employees concerned to pay the arrears, if they so desire.” 
With reference to, this direction Mr. Justice Mukharji remarked (p. 572) :— 

“This is clearly against the statutory mandate of S. 6 and paragraph 29 of the Scheme. 
Neither S. 6 nor paragraph 29 of the Scheme permits this option to pay or not to pay. 
They insist that ‘the employee’s contribution shall be equal’ to the employer’s contribu- 
tion. I have no hesitation in holding that the Government of India cannot suspend the 
operation of this Act in this matter as against the employees. That is inconsistent with 
the provisions of the Act...” 
It is not necessary for us to decide as to whether the view taken by Mr. Justice 
Mukharji is correct or not. In that case the Government had left it to the choice 
of the employees to pay the arrears, if they so desired. According to Mr. 
Justice Mukharji, this was not correct in view of the mandatory provisions 
of s. 6 of the Act. In the present case the Government have exempted the 
employers as well as the employees from paying the arrears in respect of the 
employees’ share of contributions. They are only insisting on the employer 
paying his share of the contributions. Mr. Phadke contended that inasmuch 
as the Government have exempted the employer as well as the employees from 
paying the arrears in respect of the employees’ share of the contributions, 
the Government cannot insist upon the employer paying the arrears in respect 
of his share of the contributions. He contends that the liability of the em- 
ployer is co-existensive with that of the employees and there is a reciprocity 
between the two. If the employee is exempted from making payment, the 
liability of the employer must automatically cease. For this argument he 
relies upon the provisions of s. 6, which in effect lays down that the employees’ 
contribution shall be equal to the contributions payable by the employer. He 
also relies on the observations of Mr. Justice Mukharji cited above. As pointed 
out above in the case considered by the Calcutta High Court, Government had 
given a choice to the employees either to pay or not to pay the arrears. Ac- 
cording to Mr. Justice Mukharji this was inconsistent with the provisions of 
the Act. The Calcutta High Court was considering the case to which para. 26 
applied and not para. 27. Actually in the present case the exemption granted 
by the Government has enured to the benefit of the employer, because the em- 
ployer has been exempted from making payment so far ag the employees’ share 
is concerned, although under the statute the employer is responsible for not only 
paying his share of the contribution but also the share of the employees. 

The third argument advanced by Mr. Phadke is based on the provisions of 

s. 19-A, which runs thus :— 

“19-A. Power to remove difficulties—If any difficulty arises in giving effect to the 
provisions of this Act, and in particular if any doubt arises as to— 

(i) Whether an establishment which is a factory, is engaged in any industry speci- 
fied in Schedule I; 

_ (ì-a) whether any particular establishment is an establishment falling within the 
class of establishment to which this Act applies by virtue of a notification under 
clause (b) of sub-section (3) of section 1; 

(ii) whether fifty or more persons are employed in an establishment; 
(Wi) whether three years have elapsed from the- establishment of an establishment; 
or 7 
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(iv) whether the total quantum of benefits to which an employee is entitled has 
been reduced by the employer; 
the Central Government may, by order, make such provisions or give such directions 
not inconsistent with the provisions of this Act, as appear to it to be necessary or 
expedient for the removal of the doubt or difficulty; and the order of the Central Govern- 
ment, in such cases, shall be final.” 
Before considering the application of s. 19A it is necessary to recapitulate a 
few facts. It appears that the petitioner was contending that his establishment 
was not governed by the Provident Funds Act and the Scheme framed 
thereunder. Even after the decision of the High Court the petitioner seems 
to have continued to harbour the impression that the’ Scheme was not appli- 
cable with effect from November 1, 1952, and that it would come into operation 
after the same was extended by a notification. After a demand from him on 
September 17, 1957, the petitioner started correspondence with the Regional 
Commissioner. In his letter dated February 5, 1958, he has mentioned the 
ground on which he disputed his liability. The Regional Commissioner by his 
letter dated March 11, 1958, informed the petitioner that he may approach the 
Government of India for clarification since they had the authority to give a 
decision on disputed points. The Regional Commissioner presumably had s. 19A 
in his mind. In pursuance of the letter of the Regional Commissioner the 
petitioner sent a letter dated March 18, 1958, seeking for clarification in res- 
pect of the points raised by him. That letter does not in terms refer to s. 19A, 
but we are prepared to assume that the letter or the memorandum was made 
with a view to call upon the Government to decide the matter by virtue of 
the powers vested in them under s. 19A. Mr. Phadke, therefore, argues that 
inasmuch as the Government of India have not taken any decision on this mat- 
ter under s. 19A, it is premature for the Commissioner of the Provident Fund 
to start recovery proceedings under s. 8 of the Act. In this respect Mr. Phadke 
relied upon a decision of the Madras High Court reported in Annamalai Muda- 
liar v. Reg. Prov. Fund Commr.2. The facts of that case were briefly as fol- 
lows: The petitioner was the managing partner of a firm which owned a fac- 
tory at Karur where bed-sheets and towels were manufactured on handlooms. 
The number of labourers employed in the factory exceeded 50. The petitioner 
contended that the workers were not employees as defined under s. 2(f) of the 
Act because what was payable to them for the work done by them was not 
wages. Some correspondence took place between the petitioner and the Regio- 
nal Commissioner who was respondent No. 1 in the writ petition. No deci- 
sion was taken in that respect either by the Commissioner or by the Govern- 
ment under s. 19A. The Regional Commissioner, however, claimed that the 
provisions of the Act applied and on that basis he issued a demand notice to 
pay up the contributions claimed to be due and also to take other necessary 
steps. The petitioner filed an application under art. 226 of the Constitution 
for a writ restraining the Regional Commissioner from enforcing the provi- 
sions of the Employees’ Provident Funds Act, and the Scheme framed there- 
under against the petitioner-firm. The matter was decided by a single Judge, 
Mr. Justice Rajagopalan. He pointed out that neither the Act nor the Scheme 
gave any power to the Regional Commissioner to adjudge a dispute, such as, 
whether the factory was a factory within the meaning and scope of s. 1(3) of 
the Act. He then referred to the provisions of s. 19A and observed that na 
order was passed by the Central Government in pursuance of the provisions of 
s. 19A. The learned Judge then proceeded to consider the scope of s. 19A 
but finally contented himself by saying that it was not necessary for him either 
to decide at that stage the scope of the statutory finality accorded by s. 19A 
of the Act to the decision of the Central Government in proceedings under 
art. 226 of the Constitution. He, however, held that the petitioner was en- 
titled to the relief claimed by him on the short ground that there was a dispute 
and that that dispute had yet to be decided under s. 19A of the Act. He cama 
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to the conclusion that the demands for contributions should not be allowed to 
be enforced till the question, whether the petitioner is a factory in which fifty 
or more persons are employed and if so it comes within the scope of s. 1(3) 
of the Act, is decided. In our view, the above decision has no bearing on the 
facts of the present case. The opening words of s. 19A make a distinction 
between a difficulty arising in giving effect to the provisions of the Act and to 
a particular doubt which arises in respect of any of the matters enumerated 
in cls. (4) to (iv). So far as the difficulty is concerned, it is of a general charac- 
ter and it must arise in giving effect to the provisions of the Act. It is signifi- 
cant to note that the Madras case related to doubts in relation to cls. (i-a) and 
(it) of s. 19A. So far'as the expression ‘‘difficulty arising in the matter of 
giving effect to the provisions of this Act’’ is concerned it is clear that that 
difficulty must be a difficulty experienced by the authorities who are charged 
with the administration of the provisions of the Act and the Provident Funds. 
That means that if the authorities experienced any difficulty in the actual im- 
plementation of the provisions of the Act they may ask the Central Govern- 
ment to pass an order making appropriate provisions or give appropriate di- 
rections. But these provisions or these directions must not be inconsistent with 
the provisions of the Act. If this interpretation is correct, then it follows 
that if anybody can make a reference to the Central Government for removing 
the difficulty arising in the implementation of the Act, it is the Regional Com- 
missioner or the other appropriate authority. It is not open to the factory 
or the establishment or anyone connected therewith to approach the Central 
Government calling upon them to make a provision or to pass an order in that 
regard. It is possible to argue that so far as a particular doubt in regard to 
the matters enumerated in cls. (+) to (iv) is'concerned, the reference to Cen- 
tral Government may be made by anyone and not merely the authorities ad- 
ministering the Funds. The decision of Mr. Justice Rajagopalan perhaps 
may have been influenced by this consideration. We do not feel called upon 
to decide this aspect of the matter. It is, however, clear that the questions 
raised by the petitioner have no relation to any doubts arising with respect 
to cls. (i) to (iv). If at all, his case may fall in the first part, namely, a 
‘diffculty arising in giving effect to the provisions of the Act’. As pointed 
out above, in that case it must be the difficulty experienced by the officer con- 
cerned and not the difficulty created by the petitioner. In our view, that is 
the only rational interpretation which can be placed on the words ‘‘if any 
difficulty arises in giving effect to the provisions of this Act,” otherwise every 
factory or establishment will raise a difficulty of its own and make a memo- 
randum or write a letter to the Central Government asking them to remove the 
difficulty. After making such a reference they may proceed further and say 
that till Government has given a decision onthe difficulty raised by them, the, 
demand notice should not be enforced again them. Such a view is not in con- 
sonance with the provisions of the Act nor the spirit underlying the same. In 
this connection we may refer to the words, ‘‘the Central Government may, by 
order, make such provisions or give such direction not inconsistent with the 
provisions of this Act.” These words make it clear that the Central Govern- 
ment is not bound to issue any direction. They may make an appropriate pro- 
vision or issue an appropriate direction or may not. All that is laid down is if, 
however, they choose to make a provision or issue a direction, they should not 
be inconsistent with the provisions of the Act and the order made by them 
shall be final. It is not necessary for us to consider as to the effect of any deci- 
sion taken by the Government under s. 19-A and whether. the order of the Cen 
tral Government can or cannot be challenged even under art. 226 ‘of the Con. - 
stitution. The fact remains that in the present case the Government have not 
taken any decision and the letters written by the petitioner have simply gone 
unanswered. Merely because the letters have gone unanswered in regard to a 
difficulty, which is of the making of the petitioner himself, it does not stand 
to reason to hold that the Regional Commissioner cannot enforce the demand 
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made by him and must stay his hands till the Government have taken a final 
decision in that respect. In our view, the decision of the Madras High Court 
is not correct if it is intended to apply to the first clause, namely with regard 
to the ‘difficulty in giving effect to the Act’. We refrain from expressing 
any opinion as to whether the above decision is correct or not in so far as it 
relates to specific doubts arising in relation to cls. (4) to (iv), as that question 
does not arise in the present case, nor are we called upon to consider whether 
the Central Government is constituted into a tribunal, or a simple administra- 
tive machinery has been created to try and settle the disputes or clear the 
doubts referred to in that section. 


Mr. Phadke’s third argument related to the question as to whether the peti- 
tioner is entitled to claim credit in respect of moneys remaining undisbursed 
to the employees, out of the amounts paid by the petitioner in respect of his 
part of the contributions. Mr. Phadke contended that there are sums lying 
in the existing Fund which have not been disbursed to the employees, for one 
or other reason, such as some have left the service, some retired or are dead. So 
far as the petitioner’s share in these sums is concerned, according to 
Mr. Phadke’s arguments, they must revert back to the employer. These sums 
cannot be forfeited as is sought to be contended by the respondents. In order 
to appreciate this argument it is necessary to refer to the provisions of para. 69 
of the Employees’ Provident Funds Scheme, 1952. Paragraph 69 relates to 
circumstances in which accumulations in the Funds are payable to a member. 
Clauses (7) to (3)-relate to the conditions in which a member may withdraw 
the amount standing to his credit in the Funds, and when, how and what part 
of contributions may by forfeited. Clause (4) is not relevant for our present 
discussion. Clause (5) is important and it runs thus:— 

“(5) Any sum forfeited to the Fund under sub-paragraphs (1) and (2) shall not 
‘be returned to the employer but shall be credited to the ‘Reserve Account’ of the Fund.” 
Mr. Phadke’s argument in this connection was two-fold. Firstly, he argued 
that para. 69 in so far as it relates to forfeiture is ultra vires the powers vested 
in the Central Government in framing the Scheme under s. 6(2) and Sche- 
dule II. Section 6(2) lays down that any Scheme may provide for all or any 
of the matters specified in Schedule II. Schedule II enumerates 18 matters 
for which provision may be made in the Scheme. Mr. Phadke contended that 
the power to prepare the Scheme does not imply the power to make a provision 
for forfeiture. We are unable to accept this argument. Item No. 7 of Sche- 
dule II runs thus:— 

“The conditions under which withdrawals from the Fund may be permitted and any 
deduction or forfeiture may be made and the maximum amount of such deduction or 
forfeiture.” 

So forfeiture 1s one of the matters for which provision can be made in the 
Scheme. It is not, therefore, correct to say that the provision for forfeiture 
exceeds the power conferred by s. 6(2) or the items enumerated in Schedule IT. 
The second line of attack against the provision of forfeiture as set out in the 
petition was that this provision was of an expropriatory character and, there- 
fore, offended the provisions of art. 19 of the Constitution of India. Mr. Phadke, 
however, did not press this aspect of the matter and, therefore, we need not 
consider the same. He, however, advanced one more interesting argument and 
it is this. He said that the amounts standing to the credit of the employee in 
the funds are meant for the use and benefit of that person. If he does not 
or cannot withdraw the entire amount, then the part which has come from the 
source of the contributions made by the employer for his share must revert 
back to the employer. He further contended that there is no such thing as 
reserve account in the Provident Fund. The account in the Provident Fund 
is of each individual and to say that the lapsed amount would be credited to 
the reserve account is to say something which is not warranted by the provi- 
sions of the Act. He argued that the Provident Fund is in the nature of a 
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trust of which the workers individually are beneficiaries. He contended that 
if the amounts remained unpaid to the individual members, the purpose ef the 
trust has failed to that extent and if these amounts are really contributed by 
the employer they must revert back to the employer. In support of this argu- 
ment he relied upon the provisions of s. 83 of the Indian Trusts Act, which 
runs thus :— 

“83. Where a trust is incapable of being executed, or where the trust is completely 

executed without exhausting the trust-property, the trustee, in the absence of a direc- 
tion to the contrary, must hold the trust-property, or so much thereof as is unexhausted, 
for the benefit of the author of the trust or his legal representative.” 
It is clear that the section in terms cannot apply to our present case. It cannot 
be said that the trust is incapable of being executed or has been completely 
executed. The most important point to be noted is that under s. 83 the pro- 
perty or so much thereof as remains unexhausted is held for the benefit of the 
author of the trust or his legal representative. Mr. Phadke contended that 
even if the section in terms does not apply to the present case the spirit under- 
lying the section may be applicable. Assuming that the spirit underlying the 
section is applicable to a case where certain amounts remained unpaid to the 
beneficiary, still the question remains as to whether there is any person who 
can be called the author of the trust. Mr. Phadke suggests that the employer 
can be regarded as the author of the trust so far as his own contributions are 
concerned. We cannot pursuade ourselves to accept this argument. The trust 
in relation to the Employees’ Provident Fund is not the creation of any indi- 
' vidual. It is a statutory trust. The contributions, which an employer makes 
towards the Fund of the trust, are not his voluntary contributions. The em- 
ployer is under statutory obligation to make those contributions. The employer, 
therefore, cannot be called the author of the trust without doing violence to 
language. In the present case the statute has provided that the moneys remain- 
ing undisbursed to the individual employees shall stand to the credit of the 
reserve account of the Fund. In other words, instead of the individual 
beneficiary the whole class of employees of a particular establishment will 
be the beneficiary so far as the undisbursed sums are concerned. This 
provision is based on the analogy of the doctrine of cy pres. In our view, there 
is no question of the reversion of the amounts remaining undisbursed to the 
source from which they came. Once the contributions are made, the employer 
is divested of his dominion over the same. These contributions become vested 
in the board of trustees of the Provident Fund. All that cl. (5) lays down is 
that the sums remaining undisbursed, which originally stood in the account of 
the individual employee would be transferred to the general reserve account 
of the Fund. 

Before concluding this topic reference must be made to a case reported in 
Re Gillingham Bus Disaster’ Fund®—which was cited by Mr. Phadke in 
the course of his argument. The facts of that case were as follows :—In Decem- 
ber, 1951, a motor vehicle ran into a column of cadets, who were marching 
` along a road in Gillingham, killing some of them and injuring others. The 
mayors of Gillingham, Rochester and Chatham decided to open a memorial 
fund, and the town clerk of Gillingham wrote a letter to a daily newspaper 
referring to that decision and stating that the fund was ‘‘to be devoted, among 
‘other things, to defraying the funeral expenses, caring for the boys who may 
be disabled and then to such worthy cause or causes in memory of the boys 
who lost their lives as the mayors may determine’’. Money was contributed 
to the fund anonymously by means of street collections, and also, but to æ 
smaller extent by substantial gifts from known persons. After so much of the 
fund as was required to discharge the primary objects (i.e., the defraying of 
general expenses and the caring for disabled boys) had been spent for the ` 
benefit of the victims of the accident, application was made to the Court to 
determine what should be done with the remainder. It was admitted that the 
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primary objects of the Fund were not charitable. Held, the remainder of 
the fund was held on a resulting trust in favour of the donors because— 

(Gi) treating the town clerk’s letter as the instrument declaring trusts, the trust for 
“worthy causes” failed for uncertainty, and 

(#) the defect was not cured by the Charitable Trusts (Validation) Act, 1954. 

We are unable to understand how this decision assists Mr. Phadke in the argu- 
ment which he had advanced. It seems to have been assumed in the above case 
that there was an instrument declaring trust and that instrument was provided 
by the town clerk’s letter. In the present case, as pointed out, there is no instru- 
ment of trust, and the trust is a statutory one. Furthermore the words ‘‘trust 
for worthwhile causes’’ as appearing in the instrument of trust were vague and, 
therefore, it was held that the trust failed for uncertainty. The trust having 
failed, it logically follows that the amount must be held in trust for the original 
donors. There is no question in the present case of the trust failing for un- 
certainty. We must, therefore, hold that the amount remaining undisbursed 
to the particular employees must stand to the credit of the reserve account 
of the Fund as provided for in para. 69 of the Scheme. 

Mr. Phadke finally argued that in any case the administrative charges cannot 
be levied because no work of administrative character could be done or was 
done in respect of the contributions which have not been collected. We are 
unable to accept this argument. We have-already held that the petitioner is 
liable to make his contributions for his share in respect of dearness allowance 
payable to the employees with effect from November 1, 1952. If that is so, 
the administrative charges, which are consequential upon the above payment, 
are admissible and, therefore, can be recovered from the employees. 

The result is that the application fails and is dismissed. In the peculiar cir- 
cumstance of the case, we direct the parties to bear their respective costs. 

Application dismissed. 


Before Mr. Justice Shelat and Mr. Justice Patwardhan. 


TOTARAM TECKCHAND v. REGIONAL SETTLEMENT 
COMMISSIONER.* 

Displaced Persons (Compensation & Rehabilitation) Rules, 1955, Rr. 65, 44, 37—Dis- 
placed Persons (Compensation & Rehabilitation) Act (XLIV of 1954), Sec. 8—Words 
“any rural building” in r. 65(1) whether include “rural buildings’—Whether r. 65 
bars compensation in respect of rural buildings where verified claim for such rural 
buildings less than amounts specified in sub-rr. (1) & (2) of r. 65—Object of r. 65. 

The words “any rural building” in s. 65(1) of the Displaced Persons (Compensa- 
tion & Rehabilitation) Rules, 1955, must be construed as including “rural buildings.” 

Sunder Das v. Regional Settl. Commr.,’ agreed with. 

Rule 65 cannot be construed as laying down a bar to a petitioner claiming com- 
pensation for the loss of rural buildings where such rural buildings have a verified 
claim which is less than Rs. 20,000 where sub-r. (1) of r. 65 applies, or less than 
Rs. 10,000 where sub-r. (2) of r. 65 applies. 

The object of r. 65 is that where a person has lost agricultural lands and has 
been allotted agricultural lands but his verified claim for rural buildings is less than 
Rs. 20,000 or Rs. 10,000, as the case may be, compensation payable to him in respect 
of rural buildings should be taken into account while allotting agricultural lands to 
him. What is prohibited under r. 65 is a separate compensation in terms of money 
for residential buildings. 


Tue facts are stated in the judgment. 
G. L. Bhatia, for the petitioner. 
B. A. Chandiramam, with G. M. Dwekar, for the respondent. 


*Decided, December 16, 1959. Special Civil 1 [1959] A.I.R. Rajasthan 102. 
Application No. 997 of 1959. : 
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Suenat J. The petitioner is a displaced person from Sind (West Pakistan). 
‘On the partition of the country he migrated to India leaving behind him im- 
movable properties consisting of houses, shops and agricultural lands. Under 
the Displaced Persons (Claims) Act No. XLIV of 1950 the petitioner prefer- 
ved his claim. In that claim he valued the houses and shops at Rs. 67,000. 
So far as agricultural lands were concerned, he did not place any pecuniary 
value but declared them to be 7 acres 324 gunthas. The two claims were sepa- 
rately indexed each as S/IK-11/323. The first claim was verified and valued 
at Rs. 29,631-10-0 and the second relating to agricultural lands was verified as 
being equivalent to 5 standard acres 184 annas. The residential buildings and 
shops were indexed, verified and valued as one unit having an aggregate value. 
of Rs. 29,631-10-0. In other words, the buildings and shops were not treated 
as separate claims but as forming one claim under the aforesaid Index num- 
ber. The petitioner thereafter applied for compensation in terms of his veri 
fied claims both for the residential buildings and shops and also for his agri- 
cultural lands. This application was acknowledged by the department -òn 
February 3, 1956. On August 7, 1956, the department issued an Allotment 
Order in favour of the petitioner allotting to him 4 standard acres and 6-2/5 
units of agricultural lands situate in the village Waigaon, Taluka Hinganghat, 
District Wardha. The allotment order is exh. C to the petition. It is obvious 
from the order and the particulars of the claim and the Index number of the 
verified claim of the petitioner that 4 standard acres and odd units were allot- 
ted to the petitioner as compensation in respect of his verified claim regarding 
the agricultural lands only. There was, however, no indication in this allot. 
ment order or otherwise how the respondent had dealt with the claim of the 
petitioner in respect of his rural buildings of which the verified claim as afore- 
said was fixed at Rs. 29,631-10-0. 


On or about March 25, 1957, house No. 293 situate in Taluka Hinganghat, 
District Wardha, was put up for public auction by the Department. That pro. 
perty was one of the properties in the compensation pool properties. .At the - 
public auction held on that day the petitioner was the highest bidder, his bid 
being for Rs. 9,200. The bid of Rs. 9,200 made by the petitioner being the 
highest, the auctioner, who was acting for and on behalf of the respondent, 
accepted it. Under the rules governing the auction, the auction-purchaser 
would be required to pay 10 per cent. of the purchase price as and by way of 
earnest money before he could be accepted as the auction-purchaser. That pro- 
cedure, however, does not seem to have been followed in this case. Instead of 
taking 10 per cent. of the auction price as deposit or earnest money from the peti- 
tioner, the auctioner accepted from the petitioner an indemnity bond in terms of 
Form No. 21-A annexed to the Displaced Persons (Compensation and Rehabilita- 
tion) Rules of 1955. The indemnity bond so taken from the petitioner provided 
that the petitioner, the highest bidder, being a displaced person having a verified 
claim, was entitled instead of making a deposit to execute the indemnity bond. 
The petitioner by that indemnity bond undertook to pay to Government the 
sum of Rs. 920 being the deposit amount together with all costs, charges, and 
expenses, losses and damages that shall or may be occasioned to the Govern. 
ment in the event of the petitioner failing to complete the purchase of the 
said house in accordance with the Displaced Persons (Compensation and Re- 
habilitation) Rules, 1955. * Upon the indemnity bond having been executed by 
the petitioner, the respondent, by his letter dated April 5, 1957, informed the 
petitioner that his bid of Rs. 9,200 at the said auction sale had been accepted. 
It was also stated in that letter that since the petitioner was a displaced per- 
son with a verified claim, if he desired that the balance of the purchase money 
viz. Rs. 9,200 less Rs. 920 should be adjusted against the amount of net com- 
pensation payable to him in`respect of his verified claim, he should submit 
in writing the full particulars, viz. the registration number and the assessed 
value of his claim. The letter further stated that in case of default, that is, 
if the balance of purchase price was not credited or got adjusted, the amount 
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deposited by the petitioner by way of 10 per cent. of the purchase price or the 
amount of earnest money: for which he had executed the indemnity bond would 
stand forfeited to Government and the auction property would be re-auctioned 
in which event the petitioner would have to bear all the consequences of re-sale 
as provided for in the said rules in respect of evacuee properties. On October 
4, 1957, the respondent wrote to the petitioner that on a scrutiny of his compen- 
sation application it was found that the net compensation payable to him was 
nil. Therefore, there was no question of any adjustment of the balance of the 
price of the said house towards the verified claim of the petitioner in respect 
of rural buildings. -By that letter the respondent called upon the petitioner 
‘to'pay in cash Rs. 920 as and by way of earnest and warned him that in case 
he failed to pay the said amount within 15 days from the date of receipt of 
the letter the said house would be re-sold at his risk and costs. Nothing seems 
to have happened thereafter until August 29, 1958, when the respondent wrote 
another letter to the petitioner referring to the petitioner’s application for 
compensation that he was a non-claimant and that as agricultural land had 
been allotted to him the petitioner was not entitled to be awarded any com- 
pensation in respect of his verified claim for his rural buildings. The peti- 
tioner was asked by this letter to pay up the full amount of Rs. 9,200 and to 
produce the challan of the Reserve Bank or the State Bank of India within 
15 days from the date of receipt of the letter failing which he was warned that 
the 10 per cent. earnest moncy would be forfeited and recovered from him as 
arrears of land revenue. 

It is clear from these letters that the respondent had decided that the 
petitioner had no right to claim any compensation in respect of his rural 
buildings by reason of the fact that as compensation for his agricultural lands 
he had been allotted 4 standard acres and odd and therefore by virtue of r. 
65 of the said rules he was not entitled to a separate compensation in respect 
of his claim for rural buildings. Consequently the respondent seems to have 
decided that there was no question of adjustment of any net compensation to- 
wards the purchase price of the said house and, therefore, he called upon the 
petitioner to pay up the full amount warning him of the consequences that 
would follow in default of such payment. It is this order that the petitioner 
has challenged in this petition. 

Mr. Bhatia on behalf of the petitioner has contended that the stand taken 
by the respondent in refusing to allow any compensation with regard to the 
verified claim of the petitioner in respect of the rural buildings cannot be 
‘sustained and that that stand was founded upon a wrong construction of the 
said rules, and particularly, r. 65. Mr. Bhatia urged that on a proper inter- 
pretation of the said rules it was incumbent upon the respondent to allow com- 
pensation in respect of the petitioner’s said rural properties notwithstanding 
the fact that 4 standard acres and odd had been allotted to the petitioner as 
compensation for the loss of his agricultural lands. Mr. Bhatia also urged 
‘that it was equally incumbent upon the respondent after having ascertained 
the net compensation payable to the petitioner in respect of the rural build- 
ings to adjust the same towards the said sum of Rs. 920 as earnest money and 
the balance of the purchase price of the said house. He contended that the 
‘order passed by the respondent calling upon him to credit the entire amount 
of Rs. 9,200 in either the State Bank or the Reserve Bank of India and to 
produce the challan therefor was without jurisdiction as the order had no basis 
either in the rules of 1955 or any of the provisions of the Displaced Persons 
(Compensation and .Rehabilitation) Act, 1954. 

In his affidavit in reply the stand taken by the respondent is that the 
petitioner was not entitled to any compensation as he had been allotted agricul- 
tural lands and as the lands allotted to him were more than 4 acres he was 
not entitled to any compensation in respect of his rural buildings by virtue 
of the provisions of r. 65 of the said rules. According to the respondent, 
the proper construction of r. 65 was to take the valuation of each of the 
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four rural buildings of which the total verified claim was of Rs. 26,000 and 
odd, and as the petitioner had been allotted more than 4 standard acres of 
` land and as the valuation of each of the said four buildings taken separately 
was less than Rs. 20,000 r. 65 precluded the petitioner from claiming any 
compensation in respect of the rural buildings. 

Rule 65 reads as follows: 

“Separate compensation for rural building not to be paid in certain cases—(1) Any 

person to whom four acres or more of agricultural land have been allotted shall not be 
entitled to receive compensation separately in respect of his verified claim for any rural 
building the assessed value of which is less than Rs. 20,000.” 
. We are not concerned with sub-r. (2) of r. 65 and therefore we need not cite 
it. Under sub-r. (7) of r. 65 a person to whom 4 acres or more of agricultural 
land has been allotted would not be entitled to receive compensation separately 
in respect of his claim for a rural building, the assessed value of which is 
less than Rs. 20,000. According to the respondent, sub-r. (J) of r. 65 would 
be applicable to the present case, for the four properties when separately 
valued had an assessed value of less than Rs. 20,000. Therefore, the petitioner 
having been allotted more than 4 standard acres of agricultural land no com- 
pensation would be payable to him in respect of his other claim for rural build- 
ings. The question is, what is the meaning to be attached to the words ‘‘any 
rural building’’ in sub-r. (1) of r. 65? l 

In Sunder Das v. Regional Settl. Commr.1 the same question arose and a 
Division Bench of the Rajasthan High Court construing r. 65 came to the con- 
clusion that the words ‘‘any rural building’’ should be construed as including 
‘rural buildings’’. They relied upon the provisions of the General Clauses Act 
under which a singular includes the plural. With respect, we agree with the 
construction put upon r. 65(J) by the Division Bench of the High Court of 
Rajasthan. In the case before us, it is clear that from the very inception the 
respondent had treated all the four rural properties of the petitioner as one 
unit. The claim lodged by the petitioner in respect of these properties was 
indexed under one number and the verified claim of all the properties was 
made as one aggregate verified claim, thus treating all these four properties as 
one unit. In the correspondence which the respondent addressed to the peti- 
tioner, it was never the case of the respondent that these four properties had 
been indexed or verified by him separately as separate units for the purpose 
of assessing their verified claim. The result, therefore, is that the verified 
claim of these rural properties which were treated as one unit was not less 
than Rs. 20,000. Consequently, it would be difficult to sustain the contention 
of the respondent that because the verified claim of the rural buildings of the 
petitioner was less than the minimum prescribed in r. 65(/), the petitioner 
was not entitled to have any compensation in respect of his rural buildings. 
Besides, it would be wrong to construe r. 65 as laying down a bar to a petitioner 
claiming compensation in respect of rural buildings even where the value of 
such rural buildings is less than Rs. 20,000 where sub-r. (/) of r. 65 applies, 
or of less than Rs. 10,000 where sub-r. (2) of r. 65 applies. It is inconceivable 
to think that the Legislature whose intention was to rehabilitate displaced 
persons would forbid a claim in respect of rural buildings merely because a dis- 
placed person was allotted a certain quantum of agricultural lands as and by 
way of compensation for the loss of his agricultural lands. 

It is clear from the rules that the object of the Legislature in framing them 
was to rehabilitate displaced persons in the same manner and fashion to which 
they were accustomed to before their migration. It appears from the rules 
that the method of rehabilitation contemplated by these rules was a three-fold 
one: (1) Where a displaced person was an agriculturist before his migration 
and had lost his agricultural lands by reason of his migration, the policy was 
to rehabilitate him by giving him agricultural lands in lieu of the agricultural 
lands lost by him; (2) In the case of a displaced person who had lost urban 
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properties, the policy was to rehabilitate him by allotting him as far as possi- 
ble some urban property; and (3) where a displaced person had lost both 
agricultural lands as well as rural properties, the policy seems to be to place 
him as far as possible in the same position that he was in before migration. 
That being so, it seems to us impossible to construe r. 65 so as to mean a bar 
against claiming compensation for the loss of rural buildings: where such rural 
buildings have a verified claim either under Rs. 20,000 or Rs. 10,000 as the case 
may be. The restriction that is placed in r. 65 is against receiving compensa- 
tion ‘‘separately’’ in respect of rural buildings. That does not mean that a 
person who has lost rural buildings by reason of his migration is not entitled 
to have any compensation in respect thereof. The object of r. 65 is that where 
a person has lost agricultural lands and has been allotted agricultural lands 
but his verified claim for rural buildings is less than Rs. 20,000 or Rs. 10,000 
as the case may be, compensation payable to him in respect of rural buildings 
should be taken into account while allotting agricultural lands to him. What 
is prohibited under r. 65 is a separate compensation in terms of money for 
residential buildings. As we have said, it is impossible to think that the Legis- 
lature intended that a person, who has been allotted more than 4 standard 
acres of land, would not be entitled to claim compensation for the loss of rural 
buildings only because the verified claim in respect of his rural buildings comes 
to, say, Rs. 19,999. Such a construction, in our view, would be inequitable. 
The contention raised by the respondent in his affidavit in reply that since 
the verified claim of each of the four buildings was less than Rs. 20,000 the 
petitioner was not entitled to any compensation therefor merely because more 
than 4 standard acres had been allotted to him as compensation for the loss 
of his agricultural lands cannot be sustained. 


Mr. Chandiramani on behalf of the respondent contended that apart from 
r. 65, there were other rules which came in the way of the petitioner from suc- 
cessfully claiming compensation in respect of the rural properties once agri- 
cultural lands of over 4 standard acres had been allotted to him as compensa- 
tion for the loss of his agricultural lands. In support of that proposition he 
drew our attention to rr. 44, 49, 51 and 57 of the rules. It is necessary in this 
connection to observe that r. 44 is contained in Chap. VII which deals with 
‘‘payment of compensation for rural houses and shops left in West Pakistan’’ 
whereas rr. 49, 51 and 57 are contained in Chap. VIII which deals with ‘‘com- 
pensation in respect of verified claims for agricultural lands’’, Mr. Chandira- 
mani contended that under r. 44 where a verified claim relates to a house or 
a shop situate in a rural area in West Pakistan, the claimant may be allotted 
in. lieu of compensation payable to him for such house or shop an acquired 
evacuee property of the appropriate grade according to the scale specified in 
sub-r. (3) of r. 44 in any rural area in India. Sub-rule (3) of r. 44 lays 
down that the Settlement Commissioner should classify acquired evacuee houses 
in rural areas in India into Grades A to H set out therein according to the 
different values of the acquired evacuee houses. Thus Grade A would be in 
respect of a house of the value of Rs. 50,000 and above and Grade H would be 
in respect of a house whose value is below Rs. 1,000. Mr. Chandiramani then 
relied upon r. 57 which deals with allotment of a house in addition to agri- 
cultural land. Rule 57 provides that a displaced person having a verified 
claim in respect of agricultural land, who has settled in a rural area and to 
whom agricultural land has been allotted, may be allotted a house in addition 
to such land in accordance with the scale laid down in-that rule. The scale 
is two-fold viz. where a claimant has been allotted land upto ten standard 
acres he should be allotted a house of the grade of H, whereas a claimant who 
has been allotted land exceeding ten standard acres but not exceeding fifty 
standard acres may be allotted in addition to such land a house of Grade G. 
From rr. 44 and 57 Mr. Chandiramani sought to argue that since the petitioner 
had already been allotted more than 4 acres of agricultural land he would not 
be entitled to be allotted a house of any other grade except Grades G and H 
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set out in r. 44 and, therefore, argued Mr. Chandiramani, the petitioner would 
not be entitled to any rights following from the auction sale of house No. 293. 
In our view, the contentions of Mr. Chandiramani cannot be accepted for a 
number of reasons. 


As we have already pointed out, r. 44 forms part of Chap. VII which deals 
with payment of compensation for rural houses and~shops whereas r. 57 forms 
part of Chap. VIII, a distinct chapter, dealing with a distinct topic, viz. com- 
pensation in respect of verified claims for agricultural lands. It would not be 
proper, therefore, to take r. 57 from its proper context and treat it as either 
overriding r. 44 or to treat r. 44 as subject to the provisions of r. 57. The 
next difficulty in accepting the contention of Mr. Chandiramani would be that 
rr. 44 and 57 contemplate allotment of a house towards compensation for a 
rural building or agricultural land and not to a sale of an immovable property 
from out of the pool of compensation properties. Rule 44 merely lays down 
that where a verified claim relates to a house or a shop situate in a rural area 
in West Pakistan the respondent may allot to such a person in lieu of com- 
pensation payable to him for such a house or shop an acquired evacuee house 
of the appropriate grade. The several grades provided for in sub-r. (3) of 
r. 44 are for the purpose of standardizing so as to facilitate the respondent 
in allotting different kinds of houses corresponding to the quantum of the veri- 
fied claims of the various claimants before him. Rule 49 on the other hand 
lays down that compensation in respect of verified claims for agricultural lands 
should he normally paid in the form of land. That rule expressly provides 
that except as otherwise provided in that chapter, viz. Chap. VII, of which 
as we have said, r. 57 forms part, a displaced person having a verified claim 
in respect of agricultural land shall, as far as possible, be paid compensation 
by allotment of agricultural land. The object of r. 49 is clear viz. to rehabi- 
litate a displaced person who has lost agricultural lands when he migrated to 
this country to be placed as far as possible in the same position that he was in 
viz. as an agriculturist living on the income of agricultural lands. It is for 
that purpose that r. 49 provides that such a displaced person should be allot- 
ted agricultural lands. Rule 57 upon which Mr. Chandiramani relied is an 
enabling rule giving power to the respondent to allot a house in addition to 
agricultural land even where compensation payable to a displaced person 
for the loss of agricultural lands would be governed by the provisions of r. 44. 
Since r. 44 provides that such compensation to such a displaced person should 
normally be made by allotment of agricultural lands, the Legislature wanted 
to confer in certain cases power upon the respondent to allot in addition 
to agricultural lands a house to a displaced person although his claim for 
compensation was only in respect of the loss of agricultural lands. It 
may be remembered that s. 8 of the Displaced Persons (Compensation 
and Rehabilitation) Act of 1954 provides various forms and manners 
of payment of compensation, such as in cash, ‘in Government bonds, 
by sale to a displaced person of any property from the compensation pool and 
setting off the purchase price against compensation payable to him or by any 
other mode or transfer in favour of a displaced person of any property from 
the compensation pool, by transfer of shares or debentures in any company 
or corporation or in such other form as may be prescribed. Consistent with 
the provisions of s. 8 of the Act, the Legislature, while framing these rules, 
has given power under r. 57 to the respondent to allot a house in addition to 
agricultural lands even to those displaced persons to whom payment of compen- 
sation is governed by Chap. VIII of the rules. Since the object of Chap. VIII 
and particularly r. 57 is to rehabilitate such a displaced person on agricultural 
land, the house to be allotted to him in addition to such agricultural land would 
be either of Grade G or Grade H. But this, as we have said, is an enabling 
rule giving power to the respondent in proper cases to allot a house of either 
of the two grades to a displaced person who has been allotted agricultural lands. 
Thus r. 44 is not subject to r. 57. 
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In the case before us, however, no allotment order has been so far issued by 
the respondent. Neither r. 44 nor r. 57 of the rules would apply to this case. 
The case before us would, on the other hand, fall under the provisions of s. 8(c) 
of the Displaced Persons (Compensation and Rehabilitation) Act, 1954, where 
it is expressly provided that compensation payable to a displaced pérson can 
be adjusted against the price of property purchased by a displaced person 
from out of the evacuee properties in the compensation pool. ‘There is no ques~- 
tion of r. 57 being made applicable to the case before us. Consequently the 
contentions raised by, Mr. Chandiramani on the basis of rr. 44 and 57 cannot 
be accepted. : 

As we have already pointed out, the construction sought to he placed upon 
r. 65 by the respondent and upon such construction refusing any compensation 
whatsoever in respect of the loss of rural buildings fo the petitioner is an erro- 
neous construction. His order that the petitioner was not entitled to any com- 
pensation in respect of his verified claim. for rural buildings has, therefore, no 
foundation. It follows a fortiori that the order passed by him directing the 
petitioner to pay the purchase price of Rs. 9,200 within a specified time and 
informing him thereunder that in default of his paying he would be liable to 
all the consequences including forfeiture is also without foundation. 

In the circumstances and for the reasons aforesaid, we set aside the order 
passed by the respondent and direct the respondent to proceed to ascertain 
compensation payable to the petitioner in respect of his verified claim relating 
to his rural properties. We also direct him to adjust the net compensation 
payable to the petitioner towards, in the first instance, the 10 per cent. of the 
earnest money payable by the petitioner and thereafter to adjust the balance 
towards the remaining purchase price of the said building. In the event of the 
net compensation being less than the total purchase price of the said building, 
the respondent would be entitled to call upon the petitioner to pay such deficit. 
The petition is, therefore, allowed. Rule made absolute to the extent aforesaid. 

` The respondent will pay to the petitioner the costs of this petition. 
Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Badkas and Mr. Justice Raju. 


RAMKRISHNA RAMNATH SHOP v. THE UNION OF INDIA.* 


Indian Railways Act (IX of 1890), Sec. 74C—Consignment of tobacco damaged in tran~ 
sit by rain water entering through crevice in wagon—Railway failing to adduce evi- 
dence, in suit for damages by consignor, that rain-proof wagons provided—Section 
74C whether applicable to case—Whether consignor entitled to damages—Failure to 
provide water-tight wagons whether amounts to misconduct. 

The plaintiff handed over some bags of “Jarda tobacco” or country manufactured 
tobacco to a railway administration for being carried on their railway and gave a 
forwarding note in which he accepted the risk as “owner’s risk.” When the bags of 
tobacco arrived at their destination, some of these were found to be in a very wet 
condition and the damage was assessed by the Railway Inspector at seventy per cent. 
In a suit by the plaintiff for damages against the railway administration, it was 
contended by the Administration that s. 74C of the Indian Railways Act, 1890, was 
applicable to the case and that the burden was on the plaintiff to prove either mis- 
conduct or negligence on the part of the Administration. The Administration ad- 
mitted that the damage was due to rain water having entered through the crevices 
of the door of the wagon and at the hearing it failed to adduce evidence to show that 
it had provided rain-proof wagons:— 

Held, that as two alternative rates are provided for the carriage of “Jarda tobacco” 
by the Administration and as the plaintiff did not pay the special rate for railway 


*Dectded, January 11, 1960. No. 15-B of 1953, passed by T. L. Jonnarkar, 
No, 10 of 1955, sgainst the feast in mn Givi Boat Additional District J udge, Bhandara. 
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risk but elected to send the goods at his own risk, s. 74C applied to the facts of 
the case, 

that, in the circumstances of the case, the plaintiff had succeeded in proving negli- 
gence on the part of the Administration and he was, therefore, entitled to damages. 

Held, also, that the failure to provide water-tight wagons amounted to misconduct 

` because under the rules of the Administration relating to conveyance in the mon- 
soon of goods which are liable to damage by water it was the duty of the railway 
servants to ptovide water-tight wagons. 

Roshan Umar Karim & Co. v. Madras and Southern Mahratta Railway Co., Ltd.,' 
BB. & CI. Railway v. Rajnagar Spinning & Co. Governor-General in Council v. 
Motilal,’ Dwarkanath v. Rivers Steam Co. Union of India v. Parikh Shankerlal’ and 
Asaram v. Union of India,‘ referred to. 


Tue facts appear in the judgment. 


S. W. Dhabe and V. K. Sanghi, for the appellant. 
P. N. Rudra, for the respondent. 


Raso J. This is a First Appeal by the original plaintiff Ramkrishna Ram- 
nath shop, whose suit against the Union of India, represented by the Eastern 
Railway, Central Railway and the Southern Railway, for damages amounting 
to Rs. 15,047 in respect of damage said to have been caused to 54 bags out of 
the bags of tobacco delivered by the plaintiff to the Southern Railway at Nipani 
for carriage to Tumsar Road, was dismissed by the Additional District Judge, 
Bhandara. The learned Additional District Judge accepted the plaintiff’s 
case that 54 bags of tobacco had been damaged, and according to him the 
value of damage was Rs. 13,808-6-6 only and not Rs. 15,047 as claimed in the 
plaint. But holding that the plaintiff has failed to prove either misconduct 
or negligence on the part of the railways, the learned Additional District 
Judge dismissed the suit. The plaintiff has now come up in appeal and chal-- 
lenges the finding of the Additional District Judge that the plaintiff has 
failed to prove either misconduct or negligence on the part of the railway. 
The learned counsel for the appellant accepts the finding of the trial Court 
that the damage was to the extent of Rs. 18,808-6-6 only. 


The admitted facts are that the plaintiff handed over 340 bags of tobaceo at 
Nipani to the Southern Railway for being carried to Tumsar Road. It is 
also admitted that 54 bags out of these bags came in a very wet condition to 
Tumsar Road, and on a protest lodged by the consignee, the Railway Inspector 
inspected the goods and assessed the damage at 70 per cent. and gave delivery 
without prejudice to the rights of the Railway Administration. The goods 
were despatched from Kolhapur railway station on the metre-gauge railway 
and transhipped at Ghorpadi railway station to broad-gauge wagons. When 
the plaintiff delivered the bags of tobacco he gave a forwarding note in which 
he accepted the risk as ‘‘owner’s risk,’’ and on the forwarding note it is also 
noted that the tobacco was packed in single bags. 


The only point argued in appeal is whether the railways are responsible for 
the damage admittedly caused to 54 bags of tobacco. On behalf of the railway 
it is contended that both ss. 74-A and 74-C of the Railways Act are applicable, 
the former section because the packing was defective, and the latter section 
because the consignor had accepted ‘‘owner’s risk’’. It is, therefore, contend- 
ed that the burden is on the plaintiff to prove either misconduct or negligence 
on the part of the railways. The learned counsel for the appellant, however, 
contends that s. 74-A of the Railways Act does not apply because the damage 
in this case had not been caused by the defective packing (if any) of the goods, 
and that s. 74-C of the Act does not apply because there is no evidence to 

1 (1936) I.L.R. 59 Mad. 789. 4 (1917) 20 Bom. L. R. 735. 


2 {1929) 31 Bom. L. R. 1426. 5 [1956] A.I.R. Nag. 255. 
3 [1945] ALR. Pat. 159. 6 [1957] A.LR. Nag. 59. 
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show that for the class of goods in question the railways provided two differ- 
ent rates and that the goods were carried at a specially reduced rate. 

Section 72 of the Railways Act provides that the responsibility of a railway 
administration for the loss, destruction or deterioration of animals or goods 
delivered to the Administration to be carried by railway shall, subject to the 
other provisions of the Act, be that of a bailee under ss. 151, 152 and 161 of 
the Indian Contract Act. Sections 151, 152 and 161 of the Contract Act pro- 
vide that a bailee is bound to take as much care of the goods bailed to him, 
as a man of ordinary prudence would, under similar circumstances, take of 
his own goods of the same bulk, quality and value as the goods bailed, and that 
in the absence of any special contract, the bailee is not responsible for the 
loss, destruction or deterioration of the thing bailed, if he has taken the amount 
of care of it described in s. 151. Ordinarily, therefore, when s. 72 of the 
Railways Act applies, the responsibility of the railway is that of a bailee to 
show that it has taken as much care of the goods as a man of ordinary pru- 
dence would under similar circumstances take of his own goods of the same 
bulk, quality and value as the goods bailed. This general provision relating 
to the responsibility of the railway is however altered in two special cases, to 
which ss. 74-A and 74-C of the Railways Act are applicable. When goods 
tendered to the railway for carriage are in defective condition or when they 
are either defectively packed or packed in a manner not in accordance with 
the general or special orders of the railway, as a consequence of which the goods 
are liable to deterioration, leakage, wastage or damage in transit, s. 74-A of 
the Railways Act applies and the Railway Administration is not responsible 
for any deterioration, leakage, wastage or damage, except upon proof of negli- 
gence or misconduct on the part of the Railway Administration or any of its 
servants. This is provided in s. 74-A of the Railways Act. Section 74-C 
provides as follows :— 

“74C. Liability of a railway administration for animals or goods carried at owner’s 
risk rate-—(1) When any animals or goods are tendered to a railway administration for 
carriage by railway and the railway administration provides for the carriage of such 
animals or goods either at the ordinary tariff rate (in this Act referred to as the rail- 
way risk rate) or in the alternative at a special reduced rate (in this Act referred to 
as the owner’s risk rate), the animals or goods shall be deemed to have been tendered 
to be carried at owner’s risk rate, unless the sender or his agent elects in writing to 
pay the railway risk rate. 

(2) Where the sender or his agent elects in writing to pay the railway risk rate 
under sub-section (1), the railway administration shall issue a certificate to the con- 
signor to that effect. 

(3) When any animals or goods are carried or are deemed to be carried at owner’s 

risk rate, a railway administration shall not be responsible for any Joss, destruction or 
deterioration of or damage to such goods from eny cause whatsoever except upon proof . 
that such loss, destruction, deterioration or damage was due to negligence or miscon- 
duct on the part of the Railway Administration or of any of its servants.” 
This section applies when the railway provides two alternative rates for the 
carriage of goods and when the sender does not pay the railway risk rate. 
In such a case the Railway Administration is not responsible for any loss, 
destruction or any deterioration of or damage to such goods from any cause 
whatsoever, except upon proof that such loss, destruction, or damage was due 
to negligence or misconduct on the part of the Railway Administration or of 
any of its servants. , 


In the instant case, in the written statement of the railways it is admitted 
that the damage was due to rain water having entered through the crevices of 
the door of the wagon. The goods are described as ‘‘Jarda tobacco’’ and for 
“‘Jarda tobacco” the railway rules provided that the packing condition shall 
be according to the classification P/10 in Chapter IX of the Goods Tariff. 
The packing classification P/10 is described as follows: ‘‘Must be in 
baskets or mats, securely packed in gunny.’’ It is not necessary that 
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there should be double gunny bags, but there is no evidence to show that 
tobacco was in baskets or mats. In any case it is clear that the damage actually 
eaused was not due to the defective packing and, therefore, the provisions of 
s. 74A of the Railways Act are not attracted. Section 74A applies only 
when goods are liable to damage, leakage, wastage or deterioration as a con. 
sequence of their defective condition ‘or as a consequeuce of defective or im. 
proper packing. But the railways are entitled to rely on s. 74-C of the 
Act because for ‘‘Jarda’’ or country manufactured tobacco two rates are pro- 
vided, namely, under the general classification P-10 at railway risk and under 
the general classification P-9 at the reduced rate i. at the owner’s risk. ‘Two 
rates are provided for this type of goods, and the owner did not pay the spe- 
cial rate for railway risk but elected to send the goods at his own risk as stated 
in his forwarding note. Section 74-C, therefore, applies to the facts of this 
ease and unless the plaintiff proves either misconduct or negligence on the part 
of the Railway Administration, or of any of its servants, he would not be en. 
titled to recover any damages. 


The word ‘‘misconduct’’ is capable of three different interpretations, as ob- 
served in Roshan Umar Karim & Co. v. Madras and Southern Mahratta Rail- 
way Co., Ltd.) But the view taken by the Bombay High Court in B.B. & C.I. 
Ratlway v. Rajnagar Spinning & Co. is that the word ‘‘misconduct’’ sug- 
gests that a railway servant had been guilty of doing something which was in- 
consistent with the conduct expected of him by the rules of the company. ‘‘Mis. 
conduct” and ‘‘negligence’’ are different notions. Some kinds of negligence 
may amount to ‘‘misconduct’’, while some kinds of negligence may not amount 
to ‘‘misconduct’’. According to the view taken by the Bombay High Court 
there can be misconduct only if some rules of the company are violated. The 
principle of res ipsa loquitor may be applied to infer negligence but it cannot 
be applied to infer misconduct. Misconduct, that is conduct inconsistent with 
the rules of the railway, has to be proved and cannot be inferred from the 
mere fact of deterioration or damage. In the instant case, there are rules for 
taking precautions during the monsoon, and it is admitted by both sides that 
Railway Rules provide that -for the carriage of goods during the monsoon it is 
the duty of the railway servants to provide water-tight wagons for goods which 
are liable to damage by water. In the instant case the railways have examined 
the railway clerk Hanmant (D.W. 4), who was a clerk at Ghorpadi tran- 
shipment shed. He has deposed that he examined wagon No. 3498 and assured 
himself that it was water-tight before the tobacco bags were loaded. But in 
the instant case the goods of the plaintiff were sent in three different wagons 
bearing Nos. 19412, 30525 and 3498 at Ghorpadi. At Ajni railway station 
near Nagpur, the bags were sent in three wagons bearing Nos. 19412, 30525 
and 15809. One hundred and forty-seven: bags were sent in wagon No. 30525 
which was a through wagon from Ghorpadi to: Tumsar Road, and it is this 
wagon that was found to contain 53 damaged bags. One damaged bag of to- 
bacco was in wagon No. 15809. It is, therefore, necessary to know whether 
wagons Nos. 30525 and 15809 were water-tight or not. 


On this point the railways have not examined any witness to show that these 
wagons were water-tight as-required by the Rules. It appears that one Raikar 
was the clerk who loaded the bags in wagon No. 30525, but it is contended that 
this clerk is not examined because the Court did not grant adjournment to the 
defendant to enable it to examine the witness. The order sheet of the Court 
dated July 29, 1954, shows that the defendant had made an application for 
adjournment of the case on the ground that the three witnesses Sheikh, Raikar 
and Mahapatra were absent and that Raikar and Sheikh were ill. The appli- 
cation for adjournment was rejected by the Court which stated as follows :— 

“I consider that no valid ground exists for granting further adjournment. The de- 
fendant had agreed and had undertaken to produce the evidence for today. Already 


1 (1936) LL.R. 59 Mad. 789, 796. - 2 (1929) 31 Bom. L. R. 1426, 
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two adjournments had been granted. It will be seen that this case was fixed for the 
defendant’s evidence on 22-3.1954 on which date the defendant was not ready with 
the evidence. The defendant was specially told on that date that no further adjourn- 
ment will be allowed. The application for adjournment is rejected.” 

The failure to examine the witness in question was, therefore, due to the de- 
fault of the defendant railways. Moreover, it is in evidence that there was 
a Wagon Inspector at Ghorpadi. The railway could have examined the Ins- 
pector of Wagons at Ghorpadi even if one of the clerks who was in charge of 
the wagon was ill. In any case, the defendant had taken two previous ad- 
journments and had undertaken to produce the witness on the day. The 
blame for not examining witnesses to prove that the wagons in question were 
water-tight wagons is, therefore, clearly on the defendant railways. It is also 
admitted in the written statement that the goods were damaged on account 
of the rain water having entered through the crevices of the door of the wagon. 
As observed in Governor-General in Council v. Motilal,? if the wagons were 
water-tight and the flap-doors had been securely fastened, goods would not 
have been damaged by the rain-water forcing its way into the wagon. 

In cases to which s. 74-C of the Railways Act is applicable the burden of 
proving misconduct or negligence is of course on the plaintiff, but as observed 
by the Privy Council in Dwarkanath v. Rivers Steam Co.,4 under s. 106 of the 
Indian Evidence Act the bailee should call all the material witnesses to prove 
the facts which were within the special knowledge of the bailee. As observed 
in Union of India v. Parikh Shankerlal,® the law does not cast any burden upon 
the Administration to establish positively how the loss or damage occurred, 
and to prove an absence of negligence on their part, but a duty is cast on the 
Administration to lay all the materials concerning the occurrence before the 
Court; but even so it remains for the consignees to satisfy the Court that the 
true inference from the materials is that that carrier’s servants have not shown 
due care, skill and nerve. As observed in Asaram v. Union of India® :— 

“It is no doubt true that it is always for the plaintiff to prove that the loss was 
caused by the neglect or negligence of the Railway Administration. But when the Court 
has the evidence that the goods had deteriorated while in the custody of the Railway 
Administration, there is a prima facie case of negligence for the Railway Administra- 
tion to answer. Under S. 106 of the Evidence Act, the special facts and circumstances 
under which the consignment was handled are only known to the Railway Administra- 
tion, and therefore, it is for them to place that material before the Court for forming 
its opinion on the question whether it had taken as much care of the goods as is re- 
quired of them. The Railway Administration should place material before the Court 
from which it could be inferred how the consignment was dealt with, in order to as- 
certain whether the Railway Administration took as much care as is required of them, 
being bailees of the goods under Ss. 151, 152 and 161 of the Contract Act.” 

In the instant case, admittedly 54 bags were damaged by rain water. As 
already observed, the Railway Administration has failed to adduce evidence 
to show that it had provided rain-proof wagons at Ghorpadi railway station. 
Tt has also admitted that rain-water had entered the crevices of the door of 
the wagon. As observed in Governor-General in Council v. Motilal, rain water 
would not have damaged the tobacco bags if rain-proof wagons had been used. 
This is, therefore, a prima facie case of negligence. In these circumstances, 
we hold that the plaintiff has succeeded in proving negligence on the part 
of the Railway Administration. The failure to provide water-tight wagons 
would also amount to misconduct because admittedly under the rules relating 
to conveyance of goods in monsoon it was the duty of the railway servants to 
provide water-tight wagons. 

For these reasons, we are satisfied that the plaintiff has succeeded in prov- 
ing that he is entitled to damages. As regards quantum of damages, the learn- 
ed counsel for the appellant accepts the finding of the trial Court that he has 


3 [1945] ALR. Pat. 159. 5 [1956] A.I.R. Nag. 255. 
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suffered damages to the extent of Rs. 18,808-6-6. This finding is not challenged 
by the railways. We, therefore, allow the appeal and order that a decree shall 
ibe passed in favour of the plaintiff for Rs. 18,808-6-6. The appeal is .allowed 
with costs and the suit will be decreed with proportionate costs. 


Appeal allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Patwardhan. 


JEHANGIR BHIKAJI PANTHAKT v. CORPORATION OF THE 
CITY OF NAGPUR.* Š 
City of Nagpur Corporation Act (II-of 1950), Secs. 9(1)(d) (vi), 15, 16, 18, 19, 21(8) & (5) 

—Central Provinces and Berar General Clauses Act, 1914, Sec. 15—Mills nominat- 
ing person under s. 9(1)(d)(vi) and such person notified as‘ councillor—Whether 
‘mills can recall such councillor and re-appoint another.person in his place’ under 
s. 9(1)(d) (vi). f 

Once a person has been appointed under s. 9(1)(d) (vt) of the City of Nagpur Cor- 
-poration Act, 1948, and his appointment has been notified under s. 16 of the Act, the 
-mills have no control over the appointee. He will continue to remain in office for a 
period of five years unless he incurs a disqualification under s. 15 or 19 of the Act. 
‘Therefore, where the Directors of the Cloth Mills at Nagpur had nominated a per- 
son under s. 9(1)(d) (vi) of the Act as a councillor of the Corporation and he was 
duly notified under s. 16 of the Act, held that the Directors had no power to recall 
such a councillor on the ground that he had lost their confidence and had, therefore, 
‘become incapable of acting as a councillor. 

Manton v. Brighton Corporation, K. V. Rayarappan Nayanar v. K. V. Madhavi 
Amma’ and Booth v. Arnold,’ referred to. ' 


THe facts appear in the judgment. 


8.C.A. No. 5 of 1960. 


£. 8. Dharmadhikari and P. G. Palsikar, for the petitioner. 

R. F. Rustumji, for opponent No. 1. 

N. L. Abhyankar, Special Government Pleader, for opponent No. 2. 
A. S. Bobde, M. L. Vaidya and K. M. Joshi, for opponent No. 3. 
A 


8.C.A. No. 342 of 1959. 


. 8. Bobde, K. M. Joshi, M. L. Vaidya and G. D. Sanghi, for the petitioner. 
C. S. Dharmadhikari, for opponent No. 1. 
S. M. Hajarnavis, for opponent No. 2. 
N. L. Abhyankar, Special Government Pleader, for opponent No. 3. 


PATWARDHAN J. These two special civil applications have been heard to- 
gether. In these two applications we are called upon to decide as to whether 
the Directors of the Cloth Mills at Nagpur have got the power to recall a 
councillor appointed under s. 9(J) (d) (vs) of the City of Nagpur Corporation 
Act, 1948 (II of 1950) (hereinafter referred to as the Act). In order to de- 
termine this question it will be necessary to consider the following sections of 
the Act, namely, ss. 5(J3), 9(1) (d) (vi), 15, 16, 17, 18, 19 and 21. It will also 
be necessary to consider certain rules framed under the Act, especially the 
rules framed under s. 9(1)(d) (vi) of the Act (printed at p. 31 of the Rules 
and By-laws of the Nagpur Corporation) and the rule framed under s. 16 of 
the Act (printed at p..75 of the Rules and By-laws). 

*Decided, January 12, 1960. Special Civil 1 [1951] 2 All E.R. 101. 


Application No. 5 of 1960 (with Special Civil 2 [1949] F.O.R. 667. 
Application No. 342 of 1959.) 3 [1895] 1 Q.B. 571. 
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The petitioner in Special Civil Application No. 5 of 1960 is one Jehangir 
Bhikaji Panthaki. He was appointed as a councillor of the Municipal Cor- 
poration of the City of Nagpur under s. 9(/)(d) (vi) of the Act by the Direc- 
tors of the two Cloth Mills at Nagpur. The term of office of such a councillor 
is for a period of five years under s. 17 of the Act. At the time when 
Mr. Panthaki was appointed as a councillor of the Corporation, he was an em- 
ployee of one of the Cloth Mills at Nagpur, i.e. of the Empress Mills, Nagpur. 

The term ‘‘councillor’’ is defined in s. 5(13) of the Act in the following 
terms: 

“ ‘Councillor’ means any person who is legally a member of the Corporation.” 

It is not in dispute that the petitioner Mr.: Panthaki was duly appointed as a 
councillor under the Act. 

On September 22, 1959, the Central India Spinning, Weaving and Manufac- 
turing Company Ltd., ‘‘The Empress Mills, Nagpur’’ wrote to Shri Panthaki 
as follows: 

“With reference to the discussion the Chairman and the undersigned has been having 
with you for the last two days and as orally communicated to you yesterday, this is to 
confirm that you are dismissed from services with effect from 22nd September 1959. 

As already informed to you, you will not be eligible to any benefits such as Pension, 
Provident Fund etc.” 

On November 19, 1959, the Authorised Controller and Director, the Model 
Mills, Nagpur, Ltd., wrote to the Chief Executive Officer, Nagpur Corporation, 
as follows: 

“Whereas the Central Government have by the Notified Order No. S.O. 625 dated 
18th July 1959 under section 18A of the Industries (Developmént and Regulation) Act, 
1951, authorised me as Authorised Controller to take over the Management of the Indus- 
trial Undertaking namely the Model Mills Nagpur Ltd., Nagpur. 

Whereas vide clause (e) of sub-section (1) of section 18B of the said Act I am em- 
powered to exercise for all purposes of the said Company, all powers held by the Direc- 
tors or Board of Directors under the Indian Companies Act, 1956, in replacement of 
Managing Agents or Board of Directors. 

Whereas it is now necessary for the Company to nominate a person for appointment 
as councillor of the City of Nagpur in place of Mr. J. B. Panthaki, who is'no longer in 
the services of the Central India Spinning, Weaving and Manufacturing Co. Ltd., and who 
cannot, therefore continue to be a representative of the Industry. 

I, as sole Director of the Model Mills Nagpur Ltd. Nagpur (under the Authorised 

Controller) hereby nominate Mr. B. H. Bilpodiwala, Deputy Agent, the Empress Mills, 
Nagpur, for appointment as a councillor of the City of Nagpur, in place of Mr. J. B. 
Panthaki.” 
Similarly the Directors of the Central India Spinning, Weaving and Manu- 
facturing Co., Ltd., The Empress Mills, Nagpur, by their letter dated Novem- 
ber 12, 1959, informed the Chief Executive Officer, Nagpur Corporation, 
Nagpur, as follows: 

“We the undersigned Directors of the Central India Spinning, Weaving and Manu- 
facturing Co. Lid. (The Empress Mills, Nagpur), hereby nominate Mr. B. H. Bilpodiwala, 
Deputy Agent, for appointment as a Counenlor of the City of Nagpur in place of Mr. J. B. 
Panthaki, who is no longer in our service.” 

Acting on those letters, the Municipal Commissioner, Nagpur Municipal Cor- 
poration, on December 11, 1959, wrote to the Secretary to the Government of 
Bombay, Local Self-Government and Public Health Department, Sachivalaya, 
Bombay, as follows: 

“I enclose herewith two letters in original addressed to me, one from the authorised 
Controller and Director of Model Mills, Ltd., and the other from the Directors of the 
Central India Spinning and Weaving and Manufacturing Co., for further dction. 

Previously the Directors of the Mills had nominated Shri J. B. Panthaki who was 
duly notified as the Councillor of the Corporation. Shri Panthaki has now ceased to be 
in the employment of the Mills and no longer represents them. The Directors have 
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therefore nominated Shri B. H. Bilpodiwala as a Councillor of the Corporation to repre- 
sent the constituency of the Directors of the Mills. It is requested that further necessary: 
action may kindly be taken early under intimation to me.” 

Acting on the above letter, the Government of Bombay issued the following: 
notification dated December 16, 1959, published in the Bombay Government 
Gazette, dated December 24, 1959, Part I-A Supplement, Nagpur Division: 

“No. NMG-1159-C.—In pursuance of the provisions of the rules made under Sec. 
tion 16 of the City of Nagpur Corporation Act, 1948, (Central Provinces and Berar Act IT 
of 1950), the Government of Bombay hereby notifies the appointment by the Directors 
of Cloth Mills at Nagpur of Shri B. H. Bilpodiwala, as a Councillor of the Nagpur Muni- 
cipal Corporation under sub-section (vi) of Clause (d) of sub-section (1) of section 9 
of the above Act in the vacancy of Shri J. B. Panthaki who has ceased to be a represen- 
tative of the Cloth Mills by reason of his ceasing to be in the service of the Mills.” 

It is necessary to mention that before this notification was issued the mills. 
approached the High Court in Special Civil Application No. 342 of 1959 for a 
writ of quo warranto against Mr. Panthaki on the ground that he was no longer 
capable of representing them. The mills prayed by that petition that a writ 
of prohibition be issued against Mr. Panthaki prohibiting him from acting as. 
a councillor of the Nagpur Municipal Corporation. 

It is the case of the mills that the Act gives the Cloth Mills at Nagpur a 
special, representation in the Corporation. It is further their case that Mr. J. 
B. Panthaki, who was appointed by them to represent them in the Corporation, 
has ceased to enjoy their confidence and that, therefore, he has become in- 
capable of acting as a councillor. It is the case of the mills that this is a casual 
vacancy which is required to be filled up under s. 18 of the Act. According to- 
the mills, this vacaney has occurred because their nominee Mr. -Panthaki has 
lost the confidence of the mills, and he is, therefore, no longer in a position 
to represent them. Section 18 of the Act refers to filling up of casual vacan- 
cies, and the case of the mills is that as this casual vacancy has occurred, the 
mills have got the power to fill up that vacancy by nominating another person 
of their choice to be a councillor to represent them under s. 9(J)(d) (v4). It 
is the case of the mills that Mr. Panthaki was guilty of misconduct and he was, 
therefore, removed from the service of the mills. 

Section 9(1)(d) (vt) of the Act gives the mills a special representation in 
the Corporation and the Directors of the Cloth Mills at Nagpur have been 
empowered by that section to appoint a person as a councillor in the prescribed 
manner. 

It is My. Panthaki’s case that the Cloth Mills at Nagpur have no power to: 
recall him as long as he has not incurred any disability under the Act. He 
has a right to be a councillor for a period of five years. Mr. Panthaki’s case 
is that the continuance in the service of the mills is not a condition precedent 
to his right to be in the Corporation as a councillor. Mr. Panthaki’s further 
contention is that he has been dismissed from service without justification and’ 
that he has not at all: become incapable of acting as a councillor. His case is 
that he is quite ready and willing to act as a councillor and that no casual 
vacaney has occurred under s. 18 of the Act which requires filling up. 

It is common ground that Mr. Panthaki was appointed as a councillor in 
the prescribed manner under s. 9(1)(d)(vt). The question to be considered 
is whether a casual vacancy has occurred which requires filling up under s. 18. 
If Mr. Panthaki has become incapable of acting before the expiry of the term 
of his office, then a casual vacancy must be deemed to have occurred in that 
office and that vacancy will have to be filled up as prescribed in s. 18. 

The notification dated December 16, 1959, referred to above proceeds on an 
assumption that a casual vacancy has occurred because Mr. Panthaki has ceased’ 
to be in the service of the mills. Cessation from service of the mills is not a 
ground of disqualification under the provisions of the Act. The disqualifica- 
tion of candidates are enumerated in s. 15 of the Act and cessation from ser- 
vice of the appointers is not such a disqualification. Similarly, Mr. Panthaki 
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has not become subject to any subsequent disability after his appointment to 
the office of councillor. Section 19 enumerates such subsequent disabilities and 
Mr. Panthaki has not ceased to be a councillor on account of his having in- 
curred any of those disabilities enumerated in s. 19. If a person ceased to be 
a councillor as a result of a subsequent disability, s. 19 requires that it is 
necessary to declare such a seat to be vacant by a notification. It is not the 
ease either of the State Government or of the mills that Mr. Panthaki’s seat 
has been declared to be vacant on account of any such disability. The case 
of the mills is that as Mr. Panthaki has ceased to enjoy the confidence of the 
mills, he has become incapable of acting as a councillor and, therefore, a casual 
vacancy must be deemed to have occurred. If a vacanay has occurred in this 
way, then, under s. 9(/)(d)(vt) the Directors of the Cloth Mills at Nagpur 
will be entitled to nominate another person to fill up that vacancy and the 
mills’ case is that the Directors of the Cloth Mills have effectively done so by 
nominating Mr. Bilpodiwala. Mr. Bilpodiwala’s nomination has been notified 
by the Government under s. 16 and that notification confers the status of a 
councillor on Mr. Bilpodiwala, the appointee of the Cloth Mill at Nagpur. It 
has been urged on behalf of the mills that the power has been given to the 
Directors of the Mills to appoint a person to represent them in the Corporation, 
and if the mills felt that their appointee did not enjoy their confidence, the 
person whom they had nominated had become incapable of acting as a coun- 
cillor, and as their appointee has become incapable of acting as a councillor, 
his incapacity has resulted in a casual vacancy of that office and they will have 
the power to re-appoint a person of their choice to the office of councillor under 
8. 9(1) (d) (vi). 

Before a person could be appointed to the office of councillor under 
s. 9(1) (d) (vt) a certain procedure is required to be followed under the rules 
framed under the Act. These rules are to be found at p. 31 of the Rules and 
By-laws of the Municipal Corporation, Nagpur, and r. 1, which is important, 
is in these terms: 

“At a general election, as soon as may be convenient, and at any other time when- 

ever the need arises, the Chief Executive Officer shall request the Directors of the Cloth 
Mills at Nagpur (hereinafter referred to as the Directors) to name an eligible person 
for appointment as a councillor and to çommunicate the same to the Chief Executive 
Officer within such period as may be specified in the request by the Chief Executive 
Officer.” 
The appointment of a councillor is to be made under s. 9(1)(d) (vi) either at 
a general election or at any other time whenever the need arises. It is the 
Chief Executive Officer who has to initiate the proceedings for the appoint- 
ment of such a councillor. In the instant case, it is not the Chief Executive 
Officer who has taken the initiative. It is argued on behalf of the mills that 
s. 9(1) (d) (vt) gave them the power to appoint a councillor on the Corpora- 
tion. The argument is that that very section must be construed to mean that 
the mills were also given the power to suspend or dismiss that councillor. There 
is no question of suspending a councillor. There is no provision in the Act 
under which a councillor could be suspended. Similarly, there is no provision 
under which a councillor could be dismissed. 

The oceasion to appoint a fresh councillor under s. 9(J) (d) (vi) would arise 
only if there is a casual vacancy. Such a vacancy can arise under s. 18. It 
may arise because of the death, resignation or disqualification of a councillor 
or of his being incapable of acting before the expiry of the term of his office. 
In this case the only category that can be contemplated for the occurrence of 
the casual vacancy would be the incapacity of the councillor to act as a coun. 
cillor. Mr. Panthaki has not become incapable of acting as a councillor. He 
is ready and willing to act as a councillor. It is only the appointers, that is, 
the Cloth Mills, who do not want him to act as a councillor. Their case is 
that he has lost their confidence and as he has lost their confidence he could 
not be said to be a proper person to represent them in the Corporation. The 
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question is whether it is open to the mills to decide for themselves as to whe- 
ther a certain person appointed by them under s. 9(1)(d)(vi) is not capable 
of acting before the expiry of the terms of his office. If the mills are able to ` 
satisfy the Chief Executive Officer of the Corporation that the need has arisen 
to take steps under s. 9(7)(vi), he will consider the question, and if’ he is 
satisfied that the need has arisen and a casual vacancy has occurred as contem- 
plated under s. 18, he will initiate proceedings as required by the particular 
rule. Whether a certain person has become incapable of acting as a councillor 
would be a question of fact and the incapacity to act as a councillor will be 
either physical or mental. The allegation that the councillor has lost the con- 
fidence of the appointers obviously does not make him incapable of acting. 
It only means that the appointers do not want him to act though he may be 
very much ready and willing to act. 

Once a councillor is appointed under s. 9(1)(d) (vi) and his appointment is 
notified under s. 16, the councillor has a right to hold that office for a period 
of five years subject to the Act. If he incurs any disqualification either under 
s. 15 or under s: 19, the person shall cease to be a councillor and the State 
Government shall declare his seat to be vacant by a notification. Mr. Pan- 
thaki’s seat has not been declared to be vacant under s. 18. Under s. 17, there- 
fore, Mr. Panthaki will be entitled to hold the office of councillor for a period 
of five years. i 

If the view canvassed by the Cloth Mills is accepted, it will lead-to alarming 
results. The Cloth Mills have merely to say that they do not want a parti- 
cular councillor to represent them and the result will be that they will have 
the right to call him back and nominate another person as a councillor. 

In the present case we have got only two Cloth Mills, but one can conceive 
that there may be many more. Some Cloth Mills may not be satisfied with the 
appointee. Other mills may be satisfied with him. To leave it to the sub- 
jective satisfaction of the mills to decide as to whether a certain person has the 
capacity to work as a councillor or whether he is incapable of acting as a 
councillor could not be and is not within the intendment of the Act. 

Once a person hag been appointed under s. 9(7) (d) (vi) and his appoint- 
ment has been notified under s. 16, the Mills will have no control over the 
appointee. He will continue to remain in office for a period of five years unless 
he incurs a disqualification under s. 15 or 19. ` 

If the mills feel that particular appointee should be removed, it would be 
open to them to resort to s. 21(3). 

If it is left to the discretion of the mills to ask for a fresh appointment on 
the ground that their earlier appointee has become incapable of acting as a 
councillor as has been done in this case, the appointee will lose his office as 
councillor without getting even any.opportunity to furnish an explanation. 
If proceedings are taken under s. 21(3) the person who is sought to be removed 
has to be given an opportunity to show cause under s. 21(5) why action should 
not be taken against him under s. 21(3). f 

The learned counsel who appeared for the mills urged that the right to take 
advantage of s. 18 on the basis of a deemed casual vacancy follows from s. 15 
of the Central Provinces and Berar General Clauses Act, 1914. The learned 
counsel argued that as the mills had the power to make an appointment they 
had also the authority to suspend or dismiss the appointee. The mill would 
certainly have the power to suspend or dismiss their appointee if a different 
intention did not appear in the Act. The scheme of the Act makes it quite 
clear that the power to call back an appointee and to appoint a new one in his 
stead is not contemplated by these sections. On the contrary, these sections 
clearly show that once a councillor has been appointed to his office he has a 
right to fill that office for a period of five years. Once the appointment is 
notified, the appointee is no longer subject to the control of the appointers, 
and if his office is to be terminated, it can be terminated only under the pro- 
visions of the Act and not because the appointers want to remove him. We 
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must, therefore, reject the submission of the learned counsel who appeared for 
the mills that the mills have the power to call back their nominee and appoint 
another in the manner they want it to be done.. Section 15 of the C.P. and 
Berar General Clauses Act, 1914, was pressed into service by Shri Bobde, 
the learned counsel for the mills. But as s. 21(3) of the Act specifically pro- 
vides for the removal of a councillor, the rule of construction afforded by s. 15 
of the General Clauses Act will not apply. 


The learned counsel for the mills referred to Manton v. Brighton Corpora- 
tion. The authority relied upon goes to show that a person who has got the 
power to appoint has also got the power to suspend or dismiss. That proposi- 
tion is unexceptionable. In Manton v. Brighton Corporation it was held that 
the council under the Local Government Act, 1933, had the power to determine: 
the authority of any of the committees, and as they had the power to revoke: 
the authority of a committee as a whole, they also had the power to revoke 
the authority of any single member thereof before the end of his prescribed 
period of office. The authority will not be of any use to determine the point 
at issue in this case. The learned counsel also referred to the decision in 
K. V. Rayarappan Nayanar v. K. V. Madhavi Amma.2 That case lays down 
that the power to make an appointment includes the power to remove or dis- 
miss the person appointed. The learned counsel also referred to Booth v. 
Arnold. In that case Lopes L.J. held that the power of a motion from a cor- 
porate office incident to a corporation at common law exists in the case of an 
alderman of a borough subject to the Municipal Corporations Act. 


The Act does make a provision for the removal of a councillor under certain 
circumstances. The relevant section is sub-s. (3) of s. 21. When there is a 
specific provision in the Act for the removal of a councillor it will not be open 
to adopt some other procedure to achieve the same object. If a councillor is 
to be removed, he should be removed by resorting to the specific procedure: 
prescribed by the Act, as for instance, s. 21(3). It will, therefore, not be per- 
missible to fall back upon s. 15 of the local General Clauses Act to call back 
a councillor on the ground that he had forfeited the confidence of his. 
appointers. 

We asked the learned Special Government Pleader as to whether he was. 
taking any particular attitude in this matter and he told us that Government 
leave the question to be fought out by the competing nominees and that Qov- 
ernment had got no particular view to press in the matter. 


We also asked the learned counsel who appeared for the Corporation as to 
what attitude he was taking in the matter and he also intimated to us that 
the Corporation had no particular view in the matter and that the Corporation 
would leave the matter to be fought out by Mr. Panthaki and the mills. We 
appreciate the stand taken by the Corporation in this Court. The correspond- 
ence set out in extenso above shows that the Corporation approached the Gov- 
ernment for advice as to what the Corporation should do under the circum- 
stances. The Government instead of pointing out to the Corporation the posi- 
tion under the Act issued the notification No. NMG-1159-C dated December 16, 
1959, under s. 16, accepting the new nomination made by the two Cloth Mills. 
at Nagpur. 


The result is that Special Civil Application No. 5 of 1960 will be allowed 
and a writ will follow as prayed for in the petition in terms of prayers (a) 
and (b). It is also hereby declared that the notification No. NMG-1159-C, dated 
December 16, 1959, i8 ultra vires the Act and is quashed and the appointment 
of Shri B. H. Bilpodiwala as a councillor of the Nagpur Corporation under 
s. 9(1) (d) (vt) is hereby set aside. It is further declared that Shri J. B. Pan- 
thaki is still: a councillor of the Corporation of the City of Nagpur and is am 
appointee of the Cloth Mills at Nagpur under s. 9(1) (d) (vt) and will be en- 


1 [1961] 2 All E.R. 101. 3 [1895] 1 Q.B. 571. me 
2 [1940] F.O.R. 667. 
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titled to remain in office as a councillor under the Act for the unexpired period 
of his tenure, subject to his removal under the provisions of the Act. 

We specifically asked the learned counsel who appeared for Mr. Panthaki 
whether, now that the stand taken by him has been vindicated, his client was 
prepared to resign his office as a councillor, especially when .he has lost the 
confidence of his appointers, the Cloth Mills at Nagpur. In the course of the 
arguments it became clear that the Directors of the two Cloth Mills had ex- 
pressed their unwillingness to continue Mr. Panthaki as a councillor to repre- 
sent their interests. The learned counsel told us that Mr. Panthaki was reluct- 
ant to resign unless he was given an opportunity to satisfy the mills that their 
grievance against him was not justified. In the special civil application, we 
are not concerned to go into disputes between Mr. Panthaki and the mills. 
Mr. Panthaki may have a good grievance against the mills or the mills may be 
justified in taking the view that he has lost their confidence. Under the cir- 
cumstances as these when Mr. Panthaki knows that he no longer enjoys the 
confidence of the mills whom he represents it would but be fair to himself and 
to the mills that he should resign. Mr. Panthaki should have realized in the 
course of the hearing of these petitions that the Corporation did not support 
him. We hope the well-established convention in public life that if the ap- 
pointee has lost the confidence of the appointers, he would do well to render 
his resignation in order to give the appointers a chance to nominate a person 
of their own choice and confidence gets root in the city. 

In the circumstances, though we. make the rule absolute, there will be no 
order as to costs. This judgment also disposes of the other Special Civil Ap- 
plication No. 342 of 1959 which has been filed by the mills against Mr. Pan- 
thaki asking for a writ in the nature of quo warranto against him and to pro- 
hibit him from acting as a councillor on the Corporation. Special Civil Ap- 
plication No. 342 of 1959 fails and the rule is discharged. There will be no 
order as to costs in that application. 

Order accordingly. 


SUPREME COURT. 


Present: Mr. Justice Gajendragadkar, Mr. Justice K. Subba Rao and 
Mr. Justice K. C. Das Gupta. 


J. C. JAIN v. R. A. PATHAK.* 

Payment of Wages Act (IV of 1936), Secs. 17(1) (a), 15(3)—Employer’s right to appeal 
against direction made under s. 15(3)—Direction issued on single application 
on behalf of several employees belonging to same unpaid group that employer to 
pay Rs. 300 or more—Whether employer competent to appeal against such direction. 

The only test which has to be satisfied by the appellant before preferring an ap- 
peal under s. 17 (1) (a) of the Payment of Wages Act, 1936, against a direction issued 
under s. 15(3) of the Act is that the total sum directed to be paid by him should 
exceed Rs. 300. If the application is made by a single employee an appeal can be 
preferred by the employer against the direction issued in such an application if the 
total sum directed to be paid to the appellant exceeds Rs. 300; but if a single appli- 
cation is made on behalf of several employees belonging to the same unpaid group 
the test to be applied is not whether a direction has been issued that the employer 
‘should pay Rs. 300 or more to each one of the applicants; the test is whether a 
direction has been issued on the said single application calling upon the employer 
to pay to the applicants Rs. 300 or more. 

The expression “the total sum directed to be paid” used in s. 17(1)(a) of the 
Payment of Wages Act, 1936, cannot be construed to mean the total sum directed 
to be paid to each individual applicant. : 


“Decided, January 12, 1960. Civil Appeal No. 75 of 1956. 
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` Laxman Pandu v. Western Railway,’ overruled. 
Union of India v. S. P. Nataraja’ Arumugham v. Jawahar Mills,’ Promode Ranjan 
v. R. N. Mullick’ and C. C. S. Union v. Manager, M. T. Estate, approved. 


THe facts are stated in the judgment. 


M. C. Setalvad, Attorney-General for India, with 8S. N. Andley, J. B. Dada- 
chanji and Rameshwar Nath, for the appellant. 
K. R. Chaudhuri, for the respondents. 


GAJENDRAGADKAR J. When does an employer get a right to prefer an appeal 
against a direction made under sub-s. (3) of s. 15 of the Payment of Wages 
Act, 1986 (IV of 19386) (hereinafter called the Act)? That is the short ques- 
tion which arises for our decision in the present group of four appeals. The 
decision of this question depends on the construction of s. 17(/)(a@) of the 
Act. In dealing with the question thus posed by the present group of appeals 
we will refer to the facts in Civil Appeal No. 75 of 1956, and our decision in 
it would govern the three remaining appeals. 

Civil Appeal No. 75 of 1956, which has been brought to this Court by special 
leave, arises from a dispute between the General Manager of the Times of India 
Press, Bombay, owned by Bennet Coleman & Co. Ltd. (hereinafter called the 
_ appellant) and some of the employees in his service (hereinafter called the 
respondents). In November 1953, 1066 applications were made by the Vice. 
President of the Times of India Indian Employees Union on behalf of some of 
the respondents before Mr. C. P. Fernandes, the authority appointed under the 
Act in which a claim was made for arrears of increments alleged to have been 
withheld by the appellant from July 1, 1951, to September 30, 1958, as also 
for increased dearness allowance from January 1, 1953, to August 31, 1953. 
The authority dealt with the whole group of the said applications as a single 
application under s. 16(3) of the Act, and held that the claim made by the 
respondents for increased dearness allowance was not justified. In regard 
to the claim of arrears of increments alleged to have been withheld the authority 
rejected the claim made by 761 employees and allowed the same in respect of 
305 employees. In the result the order passed by the authority on December 
31, 1954, directed the appellant to deposit Rs. 22,698 for payment to the said 
305 employees. 

The direction thus issued by the authority gave rise to two appeals before 
the Small Causes Court at Bombay which is the appellate authority appointed 
under the Act. Appeal No. 1 of 1955 was filed by the appellant while Appeal 
No. 187 of 1954 was filed by the respondents. Meanwhile the question about 
the extent of the right conferred on the employer to prefer an appeal by 
s. 17(1) (a) of the Act had been considered by the Bombay High Court in 
Laxman Pandu v. Western Railway; and it had been held that under the 
said section the employer gets a right of appeal only if the order of the autho- 
rity under the Act awards payment of an amount of Rs. 300 or more in respect 
of a single individual worker; the right does not exist if the order awards 
a sum exceeding Rs. 300 collectively to an unpaid group of workers every one 
of whom gets an amount under Rs. 300. Following this decision the appellate 
authority held that the appeal preferred by the appellant was incompetent 
and so dismissed it. The appellant then applied for and obtained special leave 
from this Court to prefer an appeal against the said appellate decision; and 
so the main point raised by the appeal is about the construction of s. 17(1 ) (a) 
of the Act. 

The Act has been passed in 1936 with a view to regulate the payment of 
wages to certain classes of persons employed in industry. Section 15(7) of the 
Act authorises the State Government by notification in the Official Gazette to 

1 (1954) 57 Bom. L.R. 399. 4 [1959] A.I.R. Cal. 318, s.o. 63 C.W.N. 6. 


2 [1952] A.I.R. Mad. 808. 5 [1959] A.I.R. Assam 13. 
3 [1956] A.I.R. Mad. 79. 6 (1954) 57 Bom. L.R. 399. 
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appoint any Commissioner for Workmen’s Compensation or other officer with 
experience as a Judge of a civil Court or as a stipendiary Magistrate to be 
the authority to hear and decide for any specified area all claims arising out 
of deductions from the wages, or delay in payment of wages of persons em- 
ployed or paid in that area. Section 7 has provided for deductions which may 
be made from wages. Any deductions made not in accordance with the said 
section and contrary to the provisions of the Act as well as wages the payment 
of which has been delayed can be brought before the authority under sub-s. (2) 
of s. 15. Sub-section (3) of s. 15 empowers the authority to deal with the 
applications made under sub-s. (2) and to direct a refund to the employed 
person of the amount deducted or the payment of delayed wages together with 
the payment of such compensation as the authority may think fit, not exceed- 
ing ten times the amount deducted in the former case and not exceeding Rs. 10 
in the latter. Sub-section (4) provides that in cases where the authority is 
satisfied that the application made by the employee was either malicious or 
vexatious it may direct that a penalty not exceeding Rs. 50 be paid to the 
employer or other persons responsible for the payment of wages by the appli- 
eant. It would thus be seen that s. 15 provides for the making of applica- 
tions by the employees and for their decision in accordance with the provisions 
of the Act. It is necessary to refer to s. 16 as well before dealing with the 
question of the construction of s. 17(/)(a). Section 16 provides for the 
making of a single application in respect of claims from unpaid group. Sec- 
tion 16(7) provides that employed persons are said to belong to the same un- 
paid group if they are borne on the same establishment and if their wages for 
the same period or periods have remained unpaid after the day fixed by s. 5. 
Sub-section (2) provides for the making of a single application under s. 15 
on behalf of or in respect of any number of employed persons belonging to 
the same unpaid group, and prescribes that in such a case the maximum com- 
pensation that may be awarded under sub-s. (3) of s. 15 shall be Rs. 10 per 
head. Sub-section (3) then provides that the authority may deal with any 
number of separate pending applications presented under s. 15 in respect of 
persons belonging to the same unpaid group as a single application presented 
under sub-s. (2) of the said section, and the provisions of that sub-section shall 
apply accordingly. Thus, the effect of s. 16 is that a single application may be 
made on behalf of any number of employed persons belonging to the same 
unpaid group, or if separate applications are made by employed persons be- 
longing to the same unpaid group they may be consolidated and tried as a 
single application. 

Let us now read s. 17 which provides for appeals. Section 17(Z) provides 
that an appeal against a direction made under sub-s. (3) or sub-s. (4) of s. 15 
may be preferred within thirty days of the date on which the direction was 
made, in a Presidency-town before the Court of Small Causes and elsewhere 
before the District Court—(a) by the employer or other person responsible 
for the payment of wages under s. 3, if the total sum directed to be paid by 
way of wages and compensation’ exceeds Rs. 300, or (b) by an employed per- 
son, if the total amount of wages claimed to have been withheld from him or 
from the unpaid group to which he belonged exceeds Rs. 50, or (e) by any 
person directed to pay a penalty under sub-s. (4) of s. 15. Sub-section (2) of 
s. 17 makes the directions made under sub-s. (3) and sub-s. (4) of s. 15 final 
save as provided in sub-s. (/). 

On a plain reading of s. 17(1)(a) it seems fairly clear that the only test 
which has to be satisfied by the appellant before preferring an appeal against 
a direction issued under s. 15(3) is that the total sum directed to be paid by 
him should exceed Rs. 300. Where a single application has been made on be- 
half of a number of employed persons belonging to the same unpaid group 
under s. 16, sub-s. (2), and a direction has been issued for the payment of the 
specified amount, it is the said specified dmount that must be considered in 
deciding whether the test prescribed by s. 17(J)(a@) is satisfied or not. The 
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view taken by the Bombay High Court, however, is that s. 17(J) (a) is appli- 
cable only where the amount directed to be paid to each single applicant ex- 
ceeds Rs. 300. In‘ other words, on this view the expression ‘tho total sum 
directed to be paid” used in s. 17(1)(a) is construed to mean the total sum 
directed to be paid to each individual applicant, and that clearly involves the 
addition of certain words in the section. If the application is made by a single 
employee an appeal can be preferred by the employer against the direction 
issued in such an application if the total sum directed to be paid to the appli- 
cant exceeds Rs. 300; but if a single application is made on behalf of several 
-employees belonging to the same unpaid group the\test to be applied is not 
whether a direction has been issued that the employer should pay Rs. 300 or 
more to each one of the applicants; the test clearly is whether a direction has 
been issued on the said single application calling upon the employer to pay 
to the applicants Rs. 300 or more. Reading s. 17(1) (a) by itself we feel no 
difficulty in reaching this conclusion. 

It is, however, urged that in construing s. 17 (1) (a) it would be relevant 
and material to compare and contrast its provisions with those of cl. (b) of 
s. 17, sub-s. (1). Providing for the right of an employee to make an appeal 
this clause requires that the total amount of wages claimed to have been with- 
‘held from him or from the unpaid group to which he belonged should exceed 
Rs. 50. It is emphasised that this clause refers expressly to the case of an in- 
dividual employee əs well as the cases of employees belonging to an unpaid 
group; and the argument is that since cl. (a) does not use the words “unpaid 
group” it indicates that the direction about the payment of the amount 
prescribed by the said clause has reference to each individual employee. We 
are not impressed by this argument. Since the Act has provided for the 
making of a single application on behalf of a number of employed persons 
belonging to the same unpaid group as well as separate applications made by 

- individual workmen it was unnecessary to refer to the persons employed in 
the unpaid group while providing for appeals against directions made under 
s. 15(3). On the other hand, if the Legislature had intended that the right to 
prefer an appeal should accrue to the employer only if Rs. 300 or more are 
directed to be paid to each individual employee it would hage used appro- 
priate additional words in cl. (a). Therefore the argument based upon the 
use of the words ‘‘unpaid group’? in cl. (b) is not of any assistance in con- 
struing cl. (a). . 

We are also inclined to think that it' could not have been the intention of the 
Legislature to confer on the employer the right to prefer an appeal only if 
Rs. 300 or more are ordered to be paid to each one of the applicants. It is 
true that the policy of the Act is to provide for speedy remedy to the em- 
ployees in respect of unauthorised deductions made by the employer or in 
respect of delayed wages; and with that object the Act provides for the ap- 
pointment of the authority and prescribes the summary procedure for the de- 
cision of the claims; but it seems very unlikely that whereas an appeal by the 
employee has been permitted by cl. (b) whenever the amount in dispute hap- 
pens to be Rs. 50 or more in respect of an individual applicant or in respect 
of the unpaid group the Legislature could have intended that the employer 
should have no right of appeal against a direction made on a single consoli- 
dated application even though the total liability flowing from the said direc- 
tion may exceed the specified amount of Rs. 300 by several thousands. In the 
present case the amount directed to be paid is more than Rs. 22,000 but it has 
been held that since each one of the employees is not ordered to,be paid Rs. 300 
or more there is no right of appeal. On general considerations, therefore, the 
conclusion which we have reached on a fair and reasonable construction of 
el. (a) appears to be well-founded. 

There is another point to which reference must be made. Section 16(3) 
empowers the authority to consolidate several applications made by individual 
employees.and hear them.as a single application as though it was .presented 
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under s. 16, sub-s. (2); and it is urged that this procedural provision cannot 
and should not have a decisive effect on the employer’s right to prefer an ap- 
peal under s. 17(J)(a). If several applications made by individual employees 
are not consolidated and heard as a single application under s. 16(3) and 
separate directions are issued, then the employer would have the right to pre- 
fer an appeal only where the total amount directed to be paid exceeds Rs. 300. 
On the other hand, if the authority consolidates the said applications and makes 
a direction in respect of the total amount to be paid to the employees belong- 
ing to the unpaid group the employer may be entitled to make an appeal even 
though each one of the employees receives less than Rs. 300. It would be ano- 
malous, it is said, that the right to appeal should depend upon the exercise 
of discretion vested in the authority under s. 16(3). We are unable to see 
the force of this argument. We apprehend that ordinarily when several appli- 
cations are made by the employees belonging to the same unpaid group the 
authority would prefer to treat the said applications as-a single application 
under s. 16(3) ; but apart from this practical aspect of the matter, if s. 16(3) 
permits the consolidation of the several applications and in consequence of con- 
solidation they are assimilated to the position of a single application contem- 
plated by s. 16(2), the only question which has to be considered in dealing 
with the competence of the appeal is to see whether the direction appealed 
against satisfies the test of s. 17(/) (a), and on that point we feel no hesitation 
in holding that the test prescribed by s. 17(/) (a) is that the direction should 
be for the payment of an amount exceeding Rs. 300. 


Besides, we think it would not be right to assume that it is anomalous if 
different consequences follow from the adoption of different procedures in try- 
ing employees’ claims and an appeal does not lie where several applications 
are tried separately while it lies where similar applications are heard as a 
single application under s. 16(3). This difference is clearly intended by the 
Legislature. A similar different consequence is prescribed in the matter of 
the award of compensation by s. 15, sub-s. (3) and s. 16, sub-s. (2) respec- 
tively. Therefore, the argument based on the alleged anomaly cannot have 
any validity in construing s. 17(1) (a). 7 

Incidentally if one or more employees in the same unpaid group are paid 
an amount exceeding Rs. 300 and the rest are paid less than Rs. 300, on the 
alternative construction, the employer would be entitled to make an appeal 
only in respect of a workman to whom more than Rs. 300 is ordered to be 
paid and not against the others though the total amount directed to be paid 
to them may exceed by far the amount of Rs. 300. In such a case, if the 
appeal preferred by the employer in respect of the amount ordered to be paid 
to some of the workmen succeeds that would leave outstanding two conflict- 
ing decisions, with the result that a large number of employees in the same 
unpaid group may get the amount under the direction of the authority while 
those who were awarded more than Rs. 300 by the authority would get a 
smaller amount under the decision of the appellate authority. We are refer- 
ring to this anomalous aspect of the matter only for the purpose of showing 
that where the words used in the relevant clause are clear and unambiguous 
considerations of a possible hypothetical anomaly cannot affect its plain mean- 
ing. That is-why we prefer to leave anomalies on both sides out of account 
and confine ourselves to the construction of the words used in s. 17(1)(a). If 
the said words had been reasonably capable of two constructions it would have 
been relevant to consider which of the two constructions would avoid any pos- 
sible anomalies. We would, therefore, hold that the appellate authority was 
in error in dismissing the appeal preferred before it by the appellant on 
the ground that it was incompetent under s. 17(/)(a). We would like to add 
that the question about the construction of ‘s. 17(/)(a) has been considered 
by the Madras High Court (Union of India v. 8. P. Nataraja and Arumugham 


1 [1952] A.I.R. Mad. 808. 
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v. Jawahar Mills*), the Calcutta High Court (Promode Ranjan v. R. N. Mul- 
lick*) and the Assam High Court (C. C. 8. Union v. Manager, M. T. Estate) 
and they have all differed from the view taken by the Bombay High Court 
and have construed s. 17(/)(a@) in the same manner as we have done. 

The result is the appeal is allowed, the order of dismissal passed by the 
appellate authority is set aside and the appeal sent back to it for disposal in 
accordance with law. Since the hearing of the appeal has been thus delayed 
we would direct that the appellate authority should dispose of the appeal as 
expeditiously as possible. Under the circumstances of this case we would direct 
that the parties should bear their own costs. 

Appeal allowad. 





APPELLATE CIVIL. : 





Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


RAQJIBHAI VAGHJIBHAI PATEL v. KARSANBHAI RATNABHAI 
PATEL.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 14(1)—Notice 
to terminate tenancy for default in payment of rent—Notice stating “your tenancy 
is terminated” followed by words that possession to be handed over “after three 
months of receipt of this notice’—Whether notice in accordance with proviso to 
s. 14(1). 

The landlords of certain lands, which were in occupation of their tenant and for 
which rent was payable in the form of share of crops, gave a notice to:the tenant 
on January 17, 1956, in which they stated: “we give you this notice that as you 
failed to give us our share as the owner, your tenancy is terminated. You should 
hand over possession of our land after three months of the receipt of this notice.” 
On the question whether the notice was in accordance with the requirements of 
the proviso to s. 14 of the Bombay Tenancy and Agricultural Lands Act, 1948, as it 
stood at the material time:— 

Held, that the words “your tenancy is terminated” in the notice must be read in 
their proper context and along with the words immediately following in which the 
landlords have in express and explicit terms called upon the tenant to hand over 
Possession of the land after three months of the receipt of the notice, and 

that, therefore, the notice was effectual and sufficient and was valid, 

In a notice to quit, though it may not be strictly accurate or consistent in the state- 
ments embodied in it, the test of sufficiency will be satisfied if the tenant, who would, 
presumably be conversant with the facts and circumstances existing at the time, 
would reasonably be expected to understand it as an unequivocal intimation of the 
Jandlord’s decision to terminate the tenancy under the provisions of the statute. 
The Court will construe the notice required by the State, as if construes other notices 
to quit, not with a view to finding faults in it, which would render it defective, but 
ut res magis valeat, quam pereat. . 

Satyanarayan v. Vithoba,’ dissented from. 

Shripad Govind Kulkarni v. Subrao Mahadu Pawar? Vithoba Nivritti Nalavade 

v. Vithoba Rama Deokar,’ referred to. 


Tue facts appear in the judgment. 


R.B. Kotwal, with M. P. Amin and B. K. Amin, for the petitioner. 
8. N. Patel, for opponent No. 1. - 


3 [1956] A.I.R. Mad. 79. 2 (1956) Special Civil Application No. 506 

4 [1959] A.I.R. Cal. 318, s.o. 63 O.W.N.6. of 1956, decided by Shah and Vyas JJ., on 

5 [1959] A.I.R. Assam 13. July 24, 1956 (Unrep.). 

“Decided, January 15, 1960. Special Civil 3 (1957) Special Civil Application No. 2042 
Application No. 901 of 1959.- of 1957, decided by Dixit and Badkas JJ., om 


1 (1959) 61 Bom. L.R. 159. October 28, 1937 (Unrep.). 
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S. T. Desar J. This is a petition under art. 227 of the Constitution by the 
landlord of certain lands admeasuring 42 acres 29 gunthas situate at Borol im 
Sabarkantha District. Respondent No. 1 is the tenant in occupation of those 
lands, rent for which was payable in the form of share of crops. The case of 
the petitioner was that respondent No. 1 had committed default in the pay- 
ment of rent for the agricultural years 1953-54, 1954-55 and 1955-56 and, in 
consequence of the same, he became entitled to terminate the tenancy of res- ` 
pondent No. 1. He gave notice to respondent No. 1 on January 17, 1956, giving 
intimation that respondent No. 1 had committed two defaults in respect of 
the agricultural years 1953-54 and 1954-55. It will be necessary to set out the 
material part of the contents of that notice a little later in our judgment. 
Correspondence ensued between the parties and the petitioner served another 
notice on respondent No. 1 on March 16, 1956. In that notice the petitioner 
stated in effect that he was keeping the first notice alive. On July 18, 1956, 
the petitioner filed the Tenancy case in the Court of the Mamlatdar. The 
Mamlatdar held that there were two defaults. He also held that the notice 
dated January 17, 1956, was not valid since it had been waived by the subse- 
quent notice dated March 16, 1956. He also held that there was no default 
in respect of the rent for the year 1955-56. Being of that view he rejected the 
petitioner’s application. 

In appeal, the Assistant Collector held that there was no waiver of the notice 
of January 17, 1956. He also held that there were two defaults committed by 
respondent No. 1. He set aside the order of the Mamlatdar and called upon 
respondent No. 1 to pay up the arrears of rent for the years 1953-54 and 1954- 
55 within three months from the date of the receipt of intimation of that order 
by respondent No. 1. 

The petitioner carried the matter in revision to the Bombay Revenue Tribu- 
nal. The Tribunal held that there were three defaults. It, however, took the 
view that the notice dated January 17 1956, was not in accordance with the 
provisions of law and on that ground alone it dismissed the revision applica- 
tion. The petitioner has now come to this Court on this petition. 

It has been argued before us by Mr. R. B. Kotwal, learned counsel for the 
petitioner, that the Tribunal was in error in holding that the notice dated 
January 17, 1956, was not in accordance with law. The relevant part of the 
notice was as under: 

“We waited for you uptil now but no change appears to have been made in your 

mind and after getting ourselves tired, we give you this notice that as you failed to 
give us our share as the owner your tenancy is terminated. You should hand over 
possession of our land after three monthe of the receipt of this notice. If you fail to 
do so, we shall proceed further to recover the possession and the income of these years 
at your risk as to costs and consequences.” 
It has been urged that the Tribunal has taken an unduly strict and impermissi- 
ble view of the meaning and effect of the proviso to s. 14 as it stood at the 
material time. That provision relating to termination of tenancy was as 
under: 

14. (1) “Notwithstanding any law, ‘agreement or usage, or the decree or order of 
a Court, the tenancy of any land shall not be terminated—. 

(a) unless the tenant— 

G) has failed to pay the rent for any revenue year before the 31st day of May 
thereof:... 

Provided that no tenancy of any land held by a tenant shall be terminated on any 
of the grounds mentioned in this sub-section, unless the landlord gives three months’ 
notice in writing informing the tenant of his decision to terminate the tenancy and the 
ground for such termination.” 

The rule contained in the proviso has been subsequently amended, but we are 
not concerned with that amendment and it is unnecessary to refer to the same. 

The argument on behalf of the petitioner is that in interpreting a notice, the 
Court should have more regard to the substance than to the form of it. It is 
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said that the words ‘‘your tenancy is terminated’’ in the notice should be read 
along with the next sentence in which the petitioner had in terms stated that 
possession should be handed over after three months of the receipt of the 
notice by the-tenant. The argument has proceeded that all the material words 
should be read together without laying undue emphasis on any part of the 
same. In our judgment, there is force in this contention. 

It has been argued, on the other hand, by Mr. S. N. Patel, learned counsel 
for respondent No. 1, that there is in this notice the clearest expression of the 

‘landlord’s decision to terminate the tenancy of respondent No. 1. It has also 
been urged that the notice must be strictly construed, and if that be done, the 
conclusion must be that the petitioner had failed to give a notice in accordance 
with the requirements of the proviso to s. 14(Z) of the Bombay Tenancy and 
Agricultural Lands Act, 1948. Mr. Patel has also drawn our attention to 
two unreported decisions and one reported decision of this Court. Before 
we turn to those decisions, we would like to make a few general observations. 

It is incumbent on a lanlord to see that the notice terminating tenancy satis- 
fies the requirements of the statute. The notice must be explicit and effectual. 
It must not be vague or ambiguous. What is required is that there must be 
an unambiguous intention in writing giving intimation to the tenant that the 
landlord has decided to terminate the tenancy. It must be a ‘‘three months’ 
notice’’. It must contain the grounds for the termination of the tenancy. All 
this must be done with certainty. It does not, however, follow that the Court 
will put too strict a construction on: the notice and defeat it by inaccuracies, 
which could not have misled the tenant as to the intention of the landlord. 
There is nothing sacrosanct about the notice. What is required is that it must 
be effectual and sufficient. It is a settled rule that a notice to quit, though it 
may not be strictly accurate or consistent in the statements embodied in it, 
the test of sufficiency will be satisfied if the tenant, who would presumably be 
conversant with the facts and circumstances existing at the time, would rea- 
sonably be expected to understand it as an unequivocal intimation of the land- 
lord’s decision to terminate the tenancy under the provisions of the statute. 
The Court will construe the notice required by the statute, as it construes 
other notices to quit, not with a view to finding faults in it, which would render 
it defective, but ut res magis valeat, quam pereat. Considered in the light of 
these observations, it seems difficult to us to accede to the contention that the 
notice given by the landlord was insufficient or that it was not in accordance 
with the requirements of the proviso to s. 14. No doubt, the words ‘‘your 
tenancy is terminated’’ if read in isolation would convey the sense that the 
tenancy was being terminated forthwith. But the words must be read in their 
proper context and along with and not divorced from what follows them. In 
the words immediately following, the landlord has in terms express and expli- 
cit called upon the tenant to hand over possession of the land after three months 
of the receipt of the notice. In our judgment, it would be taking too rigid a 
view of the language of the section to read in the words of this notice some- 
thing which has failed to carry out the requirements of the law. 

When we turn to the authorities to which our attention has been drawn by 
Mr. Patel, we find that the question in its present form does not appear to have 
directly arisen for the determination of this Court. In the earliest of the cases 
relied on by Mr. Patel in Shripad Govind Kulkarni v. Subrao Mahadu Pawar,’ 
the notice was worded as follows: 

“,..You have not paid at all the rent due for the years 1950-51, 1951-52 and 1952-53. 
Therefore we have terminated your tenancy right in accordance with the Bombay 
Tenancy Act by this notice...” 

The decision turned solely on the meaning and effect of the words ‘‘we have 
terminated your tenancy right’’. It will be seen that there was no reference 
whatever in that notice to the period of three months, which is a crucial and 

1 (1986) Special Civil Application No. 506 July 24, 1956 (Unrep.). 
of 1956, decided by Shah and Vyas JJ., on 
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important requirement of the proviso. It was on those facts that the Court in 
that case treated the notice as invalid. We are in respectful agreement with 
the view taken by the learned Judges in that case. 

The next case relied on by Mr. Patel is Vithoba Nivritti Nalavade v. Vithoba 
Rama Deokar.2 The relevant part of the notice was as under: 

“You have not paid the crop share of my client for the years 1951-52, 1952-53 and 

1953-54 which you should deliver to my client and obtain his receipt. As you have 
committed default my client has terminated the rights of your tenancy. As your ' 
tenancy rights have been terminated you should deliver possession of land. If you fail ' 
to do so my client will be obliged to take legal steps against you for the costs and 
consequences of which you will be liable.” 
It will be noticed that here also there is no reference whatever to the period 
of three months and the decision turned on the effect of the words ‘‘as you 
have committed default my client has terminated the rights of your tenancy’’. 
There is nothing in this decision, which, in our opinion, can be said to lend 
support to the argument of Mr. Patel. 

The third case relied on by Mr. Patel is a decision of a Division Bench of this 
Court, Satyanarayan v. Vithoba.2 Mr. Patel has relied very strongly on cer- 
tain observations of Mr. Justice Vyas in that judgment. In that case the Court 
had to consider the effect of the material part of s. 14 of the Act and also the 
provisions of s. 24 of the Act, and the observations relied on by Mr. Patel, if 
carefully scrutinised, appear to us to have been made in the background of 
ss. 14 and 24 of the Act. It is true that read by themselves the observations go 
to lend support to the argument strenuously urged before us on behalf of res- 
pondent No. 1. Those observations appear at page 163 and are as under: 

“There is another reason also why we must hold that the notice given by the land- 

lord to the tenant on June 17, 1954, was an invalid notice. Under s. 14, a notice could 
only terminate the tenancy upon the expiry of three months from the date of service 
of the notice. A notice under s. 14 does not terminate a tenancy forthwith, that is to 
say, with effect from the date of receipt itself. This is clear enough from the language 
of the section itself and no more comments are necessary upon this point. If we turn 
to the notice given in this case, it did not intimate to the tenant-opponent No. 1 that 
his tenancy would be terminated after the expiry of three months from the date of 
service of the notice. It told him distinctly that by the notice itself his tenancy was 
terminated. This is, therefore, a case of ‘termination forthwith’ by the very act of 
giving a notice on June 17, 1954. Upon this ground also the notice given by the peti- 
tioner to opponent No. 1 was an invalid notice.” 
With respect, we are unable to agree with the view expressed in the passage 
quoted above, and as we have already mentioned, they were probably made in 
the background of ss. 14 and 24 of the Act. It is not necessary to repeat the 
reasons, which have led us to the conclusion, that the notice under considera- 
tion by us is not invalid. E 

It is next urged by Mr. Patel that even if we take the view that the Tribunal 
was in error in holding that the notice was invalid, the matter should not be 
remanded to the Tribunal but we should ourselves consider fhe merits of the 
ease and accept the submission that this is a case in which relief should have 
been granted to his client against forfeiture. 

Prima facie it would seem that there is force in the argument of Mr. Patel 
that in this case relief should be granted to the tenant against forfeiture. But 
we do not think it is necessary for us to decide on this petition that question, 
which must be a matter of exercise of discretion by the Court and we do not 
deem it incumbent on us to exercise our own discretion in the matter. In fair- 
ness to the petitioner, we must add that we have not heard Mr. Kotwal on this 
point and we do not deem it necessary to state in this judgment the various 
facts and aspects of the matter to which our attention has been drawn by 


2 (1967) Special Civil Application No. 2042 on October 28, 1967 (Unrep.). 
of 1957, decided by Dixit and Bedkas JJ., 3- (1959) 61 Bom. L.R. 159.” 
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Mr. Patel. Nor do we desire to express our opinion on the question whether 
relief should or should not be granted to the tenant in the present case. That 
will have to be determined by the Tribunal. We are in this petition deciding 
only one question and that is the question relating to the validity or otherwise 
of the notice given by the petitioner. to respondent No. 1. It will be open to 
the parties in this case to raise every other contention before the Revenue Tri- 
eee provided of course that the contention could arise on the revision appli. 
- cation. 

In the result the petition succeeds and the rule will be made absolute. The 
matter will go back to the Revenue Tribunal to be disposed of according to 
law. There will be no order for costs. 


Rule made absolute. 





Before Mr. Justice Mudholkar. 


AGA ABBAS HAJI AMIN ANWARI v. HAJI MOHOMED HAJI 
ALI JEERAHIYAN.* 


Court-fees Act (VII of 1870), Secs. 8A, 8B to 8D—Suits Valuation Act (VII of 1887), Sec. 
8&—Court’s power to revise valuation of suit for determining Court-fees—Whether 
necessary for Court to determine precise valuation—Necessity of inquiry under ss. 
8B to 8D—Applicability- of s. 8 of Suits Valuation Act. 


Section 8A of the Court-fees Act, 1870, while it empowers the Court to revise the 
valuation of a suit for the purposes of determining the court-fees in a case where 
according to it the subject-matter has not been properly valued by the plaintiff, 
requires the Court to determine the precise valuation. 

Before the Court comes to the conclusion that the suit has not been properly 
valued for the purpose of court-fees, it must make an inquiry in the manner set 
out in ss. 8B to 8D of the Court-fees Act. Where the plaint itself discloses an objec- 
tive standard, it may not be necessary for it to make such an inquiry, but where 
the Court has not regarded the plaint as furnishing an objective standard, it cannot 
base its conclusion upon any material other than that placed on record in an inquiry 
made by it under the provisions of ss. 8B to 8D of the Act. 

. Before s. 8 of the Suits Valuation Act, 1887, can be applied to a case the Court 
must come to a definite conclusion as to what would be the value of the suit for 
the purposes of court-fees. ; 

Where the Judge in a suit tried before him considered certain statements made 
by the plaintiff in his evidence and certain documents which had been placed on 
the record of the case and admissions contained in them and came to the conclusion 
that the value of the suit for the purpose of court-fees was in excess of the pecu- 
niary limits of the jurisdiction of the Court and acting under s. 8A of the Court- 
fees Act read with s. 8 of the Suits Valuation Act returned the plaint to the plaintiff 

- for presentation to the proper Court, 

Held, that as the Judge had failed to make investigation in the manner provided 
for by ss. 8B to 8D of the Court-fees Act, it was not open to him to consider the 
evidence which was adduced before him during the trial, and 

that, therefore, the Judge had erred in holding that the suit was in fact incorrectly 
valued for the purpose of Court-fees; 

Held, also, that without coming to a definite finding as to what was the value of 
the suit for the purpose of court-fees, it was not open to him to resort to s. 8 of 
the Suits Valuation Act and throw out thg suit on the ground that it was not within 
his pecuniary jurisdiction. s 


* Decided, January 18/19, 1960. Appeal No. Divan, Judge, City Civil Court, Bombay, in 
102 of 1959, against the. decision of B J. Suit No. 244 of 1956. 


L.R.—80, 


466 THE BOMBAY LAW REPORTER. ` [VoL. LXT. 


Govind Baboo Mendon v. M/s. Bharat Dyes and Chemical Co. Kashinath v. 
Tukaram,’ Sathappa Chettiar v. Ramnathan Chettiar,’ referred to. 


THE facts appear in the judgment. 


S. C. Chagla, instructed by Gagrat & Co., for plaintiff-appellant. 
M. A. Sakhardande, instructed by Vachha & Co., for defendant-respondent. 


MUDHOLKAR J. This is the plaintiff’s appeal from an order returning: the | 
plaint for presentation to the proper Court in a suit instituted by him in the 
City Civil Court. 


The suit out of which this appeal arises was instituted by the plaintiff in the 
City Civil Court after valuing it at Rs. 7,001. According to him a partner- 
ship was formed between him and the defendant on May 5, 1949; and that 
this partnership owned a number of establishments in Bombay and in Ahmed- 
abad. In his suit he sought for the dissolution of the partnership and accounts 
thereof, a declaration to the effect that certain establishments which were ad- 
mittedly being run at Ahmedabad by the defendant also belonged to the part- 
nership and a direction that the profits arising from this establishment should 
be taken into account when the accounts of the partnership were being taken. 
Another declaration which the plaintiff sought was that the sale proceeds of 
certain establishments at Bombay belonged to the partnership and that the 
defendant should be directed to account for them. The defendant denied the 
plaintiff’s claim with regard to the establishments in Ahmedabad and as also 
with regard to the establishments at Bombay which were sold. While the suit 
was at the stage of trial Mr. Divan, the learned Judge of the City Civil Court, 
Bombay, felt that the plaintiff had undervalued his claim for the purpose of 
court-fees and jurisdiction. Therefore, acting under s. 8A of the Court-fees 
Act which was amended by the Bombay Act XII of 1954, read with O. VII, 
r. 10, of the Civil Procedure Code and s. 8 of the Suits Valuation Act, he re- 
turned the plaint to the plaintiff for being presented to the proper Court as, 
according to him, the value of the suit for the purpose of court-fees was very 
much over Rs. 25,000, which is the pecuniary limits of the jurisdiction of the 
City Civil Court. 


It seems to me that the learned Judge had no power to return the plaint for 
presentation to the proper Court before having come to a definite conclusion 
as to the value of the suit for the purpose of court-fees and jurisdiction. It 
is abundantly clear that the learned Judge purported to exercise the power 
given by s. 8A of the Court-fees Act to consider whether the suit was properly 
valued for the purpose of court-fees. Now, this section, while it empowers the 
Court to revise the valuation of a suit for the purposes of determining the 
court-fee in a case where according to it the subject-matter has not been pro- 
perly valued by the plaintiff, requires the Court to determine the precise 
valuation. The order of the Court below does not show what, according to 
the learned Judge, was the value of the suit for the purpose of court-fees. 
What he has done is to consider certain statements made by the plaintiff in 
his evidence and certain documents which have been placed on the record of 
the case and the admissions contained in them and then come to the conclusion 
that the value of the suit is far in excess of Rs. 25,000. Clearly, that is not 
a determination of the valuation of the suit for the purpose of court-fees. 


Mr. Chagla, the learned counsel for the appellant, contended that in view 
of s. 11 of the Court-fees Act, s. 8A must be deemed to be confined only to 
those suits the claim in which is inherently capable of valuation. I am afraid 
I cannot accept this contention in view of the fact that a Division Bench of 
this Court has in Govind Baboo Mendon v. M/s. Bharat Dyes and Chemical 


1 (1958) First Appeal No. 183 of 1957, 2 [1956] A.I.R. Nag. 195. 
decided by 8. T. Desai and K. T. Desai JJ., . 3 [1958] A.I.R. S.C. 245 
on November 28, 1958 (Unrep.). eu 
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Co.’ proceeded upon the view that the provisions of s. 8A would apply also to 
a suit for accounts. I may, however, point out that before a Judge comes to 
the conclusion that: the suit has not been properly valued for the purpose of 
court-fees, he must make an inquiry in the manner set out in ss. 8B to 8D. Of 
course, where the plaint itself discloses an objective standard, it may not be 
necessary for him to make such an inquiry but where, as here, the Judge has 
not regarded the -plaint as furnishing an objective standard, he cannot base 
his conclusion upon any material other than that placed on record in an in- 
quiry made by him under the provisions of ss. 8B to 8D of the Act. 


I may point out that in Kashinath v. Tukaram,? a Division Bench of the Nag- 
pur High Court had expressed the view that in considering the question of cor- 
rect valuation the Court is not confined to what appears in the plaint but it is 
open to it to rely upon admissions by the plaintiff even in interlocutory matters 
in the suit. In this connection I would like to refer to the decision in Sathappa 
Chettiar v. Ramanathan Chettiar®. There their Lordships of the Supreme Court 
have held that the question of court-fees in a case falling under s. 7 (iw) of the 
Court-fees Act, paras. (a), (b), (c), (d), (e) and (f) of the Act must be consider- 
ed in the light of the allegations made in the plaint and the decision of the Court 
cannot be influenced either by the pleas in the written statement or by the final 
decision of the suit on the merits. Therefore, the view taken by the Nagpur 
High Court is not correct. Of course, in the case before their Lordships there 
were no provisions like ss. 8A to 8D of the Court-fees Act. Therefore, the 
result of this would be that where such provisions exist, it is open to the Court 
to rely upon such other material as may be brought to light after making an 
investigation in the manner provided for by such provisions. No such investi- 
gation was made by the learned Judge in this case and it was not open to 
him to consider the evidence which was adduced before him during the trial. 
In these circumstances it must be held that he had erred in holding that the 
suit was in fact incorrectly valued for the purpose of court-fees. 


Now the learned Judge returned the plaint for presentation to the proper 
Court because in his opinion the value of the subject-matter for the purpose 
of court-fees would be in excess of Rs. 25,000, and, therefore, under s. 8 of the 
Suits Valuation Act the value for jurisdiction would also be in excess of 
Rs. 25,000 and consequently the City Civil Court would have no jurisdiction 
to entertain this suit. Section 8 of the Suits Valuation Act provides that the 
value of a suit for the purpose of jurisdiction will be the same as that for 
court-fees in the classes of cases referred to in that section. Therefore, 
before that section can be applied to a ease the Court must come to a definite 
conclusion as to what would be the value of the suit for the purpose of court- 
fees. Without coming to a definite finding upon that point it is not open to 
the Court to resort to s. 8 and throw out the suit on the ground that it is not 
within its pecuniary jurisdiction. Section 8A of the Court-fees Act itself re. 
quires that the Court has to revise the valuation if in its opinion the subject- 
matter of the suit has been wrongly valued. The learned Judge has not 
troubled himself to revise the valuation of the suit but was merely content to 
come to the conclusion that the value of the subject-matter was in excess of 
Rs. 25,000. That is not the way in which the provisions of s. 8A are to be 
applied. On this ground also his order returning the plaint cannot be sustain- 
ed. I would like to point out one more fact and that is that in a suit to which 
s. 11 of the Court-fees Act applies, there is no danger of any loss being caused 
to the public revenues by reason of an under-valuation of the claim because 
the plaintiff, who has obtained a decree for an amount in excess of that specified 
by him as the value of the subject-matter of the suit for the purpose of court- 
fees and Jurisdiction, the decree cannot be executed till the deficit is made good 
by him. In a suit for accounts there is considerable difficulty in valuing the 

1 (1958) First Appeal No. 183 of 1957, 2 [1956] A.I.R. Nag. 195. 
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subject-matter of the suit and, as pointed out by their Lordships of the 
Supreme Court, that is one of the reasons why the plaintiff is given liberty 
by the Legislature to make his own valuation. No doubt under the provisions 
of ss. 8-A to 8-D of the Court-fees Act, the Court can go behind the plaintiff’s 
valuation and ascertain the correct valuation of the subject-matter. But where, 
as in a suit for accounts, the inquiry which the Court would have to make 
before revising the valuation made by the plaintiff would be of the same type 
and would cover the same ground as an inquiry which the Commissioner ap- 
pointed by the Court, after a preliminary decree for taking accounts is passed 
would have to make, it would be inconvenient and in some cases somewhat 
incongruous to make it. 

For the reasons stated above I allow the appeal and set aside the order of 
the learned Judge of the Court below and direct him to proceed with the suit 
in accordance with law and with advertance to the above remarks. 

[The rest of the judgment is not material to this report]. 


Appeal allowed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Gokhale and Mr. Justice Tarkunde. 


STATE v. RADHAMAL SANGATMAL SINDHI* 


Criminal Procedure Code (Act V of 1898), Sec. 341—Procedure to be followed by Court 
where accused deaf and dumb—Directions to be given by High Court under s. 341. 


When it is alleged in any criminal proceedings that an accused is deaf and dumb, 
the Court may proceed with the enquiry or trial, but it should first enquire into 
the antecedents of the accused and should also make an endeavour to find out as 
to how his friends and close relatives are accustomed to communicate with him 
in ordinary affairs and record its own conclusions, if necessary by taking evidence. 

Under the provisions of s. 341 of the Criminal Procedure Code, 1898, the High 
Court has wide powers to take such action and to give such directions as it deems 
fit’ and proper in the interests of justice to ensure a fair trial of the accused, if it 
decides that the trial should proceed against him, after the order of commitment. The 
‘Court trying such an accused will be directed to see that he has the necessary legal 
assistance, that the trial proceeds on the basis that the accused has pleaded not 
guilty to the charge, and that all possible defences open to him in the circumstances 
of the case are considered. The fact that an accused is deaf and dumb and is un- 
able to follow and understand the nature of the proceedings against him would not 
exempt him from punishment if it be shown and found that he had sufficient intel- 
ligence to understand the criminal character of his act. 

Queen-Empress v. Somir Bowra,’ King-Emperor v. Monya,” In re a Deaf and 
Dumb Man,’ Emperor v. A Deaf and Dumb Accused,’ Emperor v. Khashaba, In re 
Boya Polamma, Emperor v. Ulfat Singh’ and Rex v. Goonga,’ referred to. 


Tue facts appear in the judgment. 


V. T. Gambhirwala, Assistant Government Pleader, for the State. 
J. B. Shevakramani, for the accused. 


GOKHALE J. This is a reference made by the learned Judicial Magistrate, 
First Class, Court No. 1, Kolhapur, under s. 341 of the Criminal Procedure 
Code. The accused Radhamal Sangatmal Sindhi was alleged to have stabbed 
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one Parumal on December 2, 1958, as a result of which the said Parumal ulti- 
mately died in the Civil Hospital at Kolhapur. That is why committal pro- 
ceedings were started against the accused before the learned Judicial Magis- 
- trate. It appears that before the prosecution led evidence in the committal pro- 

ceedings it was discovered that the accused was deaf and dumb and could not be 
made to understand the nature of the proceedings against him and the Public 
Prosecutor, therefore, submitted a report to the learned Magistrate on February 
3, 1959, to that effect. In support of his report, the father as well as the 
father-in-law of the accused were examined, as also one more witness by name 
Madhumal Dholumal, who was a neighbour of the accused for several years. 
On the basis of this evidence the lower Court was of the view that the accused 
was deaf and dumb, as alleged, and, therefore, incapable of understanding the 
nature and substance of the proceedings against him. In view of this finding, 
it passed an order on March 17, 1959, that the inquiry should proceed against 
the accused under s. 207A read with s. 341 of the Criminal Procedure Code. 
Thereafter, the prosecution led the necessary evidence against the accused and 
the learned Magistrate was of the view that there were sufficient grounds to 
commit the accused to the Sessions Court at Kolhapur for trial in respect of 
the offence alleged to have been committed by him. The learned Magistrate, 
therefore, passed an order on March 31, 1959, committing the accused to stand 
his trial under s. 302 of the Indian Penal Code before the Court of Sessions 
at Kolhapur. But in view of the fact that he had found that the accused was 
deaf and dumb and was unable to understand the nature of the proceedings 
the present reference was made by him to this Court under s. 341 of the Cri- 
minal Procedure Code. 


Section 341 of the Code provides as follows :— 


“Jf the accused, though not insane, cannot be made to understand the proceedings, 

the Court may proceed with the inquiry or trial; and, in the case of a Court other than 
a High Court, if such inquiry results in a commitment, or if such trial results in a con- 
viction, the proceedings shall be forwarded to the High Court with a report of the cir- 
cumstances of the case, and the High Court shall pass thereon such order as it thinks 
fit.” 
Now, this is a reference which has been made after the termination of the 
committal proceedings which have resulted in the commitment of the accused 
on a charge under s. 302 of the Indian Penal Code. The finding of the learned 
Magistrate that the accused is deaf and dumb and unable to understand the 
proceedings against him seems to be justified in view of the evidence led by 
the Public Prosecutor in support of his report (exh. 4). Now, the mere fact 
that an accused person is deaf and dumb will not exempt him from being 
proceeded against for his criminal actions. The object of s. 341, in our judg- 
ment, appears to be that the High Court should see that the accused is en- 
sured a fair trial, and that can be done in the present case by giving the 
necessary directions to the learned Sessions Judge before whom the accused 
might be tried. 

The learned Assistant Government Pleader drew our attention to some of 
the decided cases under s. 341 of the Criminal Procedure Code. Queen-Empress 
v. Somir Bowra,’ to which our attention was invited, is not helpful because it 
appears that in that case apart from the fact that the accused was deaf and dumb, 
the High Court also found that he was of unsound mind and incapable of 
knowing that he was doing what was wrong and contrary to law, though it 
found on the evidence that he was responsible for the murder of a woman. 
That is why he was directed to be kept in jail until orders of the local Gov- 
ernment were received. Our attention was also invited to four Bombay cases. 
The earliest is King-Emperor v. Monya,2 where on a reference made by a 
Magistrate this Court acquitted the accused on the ground that the accused 
could not be made to understand the proceedings and it was impossible to say 


1 (1900) LL.R. 27 Cal.- 368. 2 (1902) 4 Bom. L. R. 296. 


476 THE BOMBAY LAW REPORTER: : [vou, Lx. 


that he knew the nature of the act committed by him. In In re A Deaf and Dumb 
Man® it was held that where the accused is deaf and dumb it is inconvenient 
to try him summarily and in such a case an attempt should be made to find out 
whether the accused has any friends or relatives who are accustomed to com- 
municate with him and the Magistrate should make inquiries about his ante- 
cedents and ordinary mode of life and the manner in which he has communi- 
cated within the ordinary affairs of life. In the present case, as already stated, 
the learned Magistrate has made the necessary inquiries and found that the 
accused is unable to understand the nature of the proceedings against him. 
In Emperor v. A Deaf and Dumb Accused*+ it was observed that though great 
caution and diligence are necessary in the trial of a deaf and dumb person, 
yet if it be shown that such person had sufficient intelligence to understand 
the character of his criminal act, he is liable to punishment. In Emperor v. 
Khashaba,® a deaf and dumb person was found guilty of attempt to commit 
suicide and this Court directed that the accused be sentenced to one day’s sim- 
ple imprisonment, after affirming the finding that he was guilty of the offence 
with which he was charged, and the trial Magistrate was also requested, if 
practicable, to admonish the accused and to point out to him that it was wholly 
improper for him to attempt to take his own life as a remedy for his brother’s 
alleged conduct in refusing to partition joint lands. In In re Boya Polamma,® 
the Sessions Judge, in a trial under s. 302 of the Indian Penal Code, felt, to- 
wards the end of the trial, that the accused was unable to understand the pro- 
ceedings, and that is why he made a reference to the Madras High Court 
under s. 341 of the Criminal Procedure Code, after recording a conviction 
under s, 302 against the accused. It appears that in that case the accused was 
able to understand the proceedings up to the stage of questioning under s. 342, 
Criminal Procedure Code, but subsequently it was discovered that the accused 
wes deaf, and the High Court held that the conviction for murder was justi- 
fied and that it was not vitiated by the fact that the Sessions Judge felt him- 
self unable to question the accused with regard to the evidence appearing 
against her, inasmuch as there had been no miscarriage of justice. 

Our attention was also invited to two cases of the Allahabad High Court. 
In Emperor v. Ulfat Singh,’ the accused Ulfat and several others were charged 
under ss. 302, 201 and some other sections of the Indian Penal Code and were com- 
mitted to stand their trial before the Court of Sessions, but as Ulfat was deaf 
and dumb a reference was made to the High Court under s. 341 of the Crimi- 
nal Procedure Code. Mr. Justice Malik observed that there was no provision 
in the Indian Penal Code under which an accused can be exempted from 
punishment merely because he was deaf and dumb; that being so, the Courts 
have to do their best to see that the trial against such an accused is a fair one 
and that he gets a chance of putting up such defence as he may have. On 
this ground, the High Court ordered that a special counsel be appointed for 
the accused at Government cost who may explain to the accused the nature of 
the charge by signs and other means and put up on his behalf such defences 
as he may consider proper or as the accused may desire. In our judgment, 
the principle laid down in this case would be applicable to the facts of the 
instant case. The last case to which our attention was invited is Rer v. 
Goonga,® where the accused who was deaf and dumb was caught red-handed 
in the act of stealing a bullock. On a reference to the High Court, it was held 
that there was nothing suspicious about the evidence against the accused and 
consequently he was lable to be convicted under s. 380 of the Indian Penal 
Code. 

These decisions would indicate that when it is alleged in any criminal pro- 
ceedings that an accused is deaf and dumb, the Court may proceed with the 
enquiry or trial, but it should first enquire into the antecedents of the accused 
. 8 (1906) 8 Bom. L. R. 849. 6 ete ALR, Mad. 225. 
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and should also make an endeavour to find out as to how his friends and close 
relatives are accustomed to communicate with him in ordinary affairs and 
record its own conclusions, if necessary by taking evidence. The Court, if it 
finds that the accused is unable to follow and understand the proceedings, can 
proceed with the enquiry or trial and can commit the accused, or convict him 
for the offence with which he is charged. In either of the two cases, the Court 
must refer the matter to the High Court under s. 341 of the Criminal Proce- 
dure Code. Under the provisions of this section the High Court has wide 
powers to take such action and to give such directions as it deems fit and pro- 
per in the interests of justice to ensure a fair trial of the accused, if it decides 
that the trial should proceed against him, after the order of commitment. How- 
ever, the Court trying such an accused will be directed to see that he has the 
necessary legal assistance, that the trial proceeds on the basis that the accused 
has pleaded not guilty to the charge, and that all possible defences open to him 
in the circumstances of the case are considered. The fact, however, that an 
accused is deaf and dumb and is unable to follow and understand the nature 
of the proceedings against him would not exempt him from punishment if it 
be shown and found that he had sufficient intelligence to understand the crimi- 
nal character of his act. 

In our judgment, therefore, as the learned Magistrate has found that the 
accused is deaf and dumb and unable to follow the proceedings against him 
and held that a prima facie case has been made out against him, and has com- 
mitted the accused to stand his trial before the Court of Session on a charge 
under s. 302 of the Indian Penal Code, it is necessary to direct that. his trial 
may proceed in accordance with law for the offence with which he is charged. 
There is no question of directing the appointment of an advocate at Govern- 
ment cost to defend the accused in the present case, as Mr. Shevakramani, 
learned advocate appearing on behalf of the accused in this reference, 
has informed us that that is not necessary in view of the fact that he has been 
instructed to appear for the accused in the Sessions trial also. In case the 
Sessions Court finds on the evidence that the accused is guilty of any offence 
and convicts him, it will have to make a further reference to this Court under 
the provisions of s. 341 of the Criminal Procedure Code. 

The result is that we direct that the trial of the accused should proceed in 
accordance with law, under s. 302 of the Indian Penal Code, in the light of this 
judgment. Papers should be sent to the learned Sessions Judge at Kolhapur 
immediately. 


Order accordingly. 





APPELLATE CIVIL. 


Before Mr. Justice Gokhale. 


DADA SAVLA YADAV v. VASANT ANANT SULTANE.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 70, 85, 854— 
Surrender of land by tenant to landlord accepted by Mamlatdar and possession ob- 
tained by landlord—Question whether such surrender nominal or sham whether falls 
within s. 70—Whether jurisdiction of civil Court to decide such question ousted by 
s. 854A. 


Section 70 of the Bombay Tenancy and Agricultural Lands Act, 1948, does not 
empower the Mamlatdar to decide the question whether a surrender which has been 
already accepted by him and in pursuance of which possession has been ordered 
to be delivered to the landlord, was a nominal surrender never intended to be 
acted upon. Therefore, once the landlord obtains possession of the lands from a 

` tenant in pursuance of a surrender which is accepted by the Mamlatdar in ac- 
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cordance with the provisions of the Act, the question whether such a surrender was 

a nominal or sham surrender does not fall within the ambit of s. 70 of the Act 

The jurisdiction of the civil Court to decide -that question cannot, therefore, be 

ousted by virtue of s. 85 of the Act and the*procedure under s. 85A is not applicable. 
Harshadrai Raghunathji v. Balubhai, referred to. 


Tue facts appear in the judgment. 


M. V. Paranjape, for the applicant. 
S. B. Bhasme, for opponents Nos. 1 and 2. 


GoxHaLe J. This is an application in revision filed by the original defen- 
dant against the rejection of his application by the trial Court that an issue 
as to whether he is a tenant or not should be raised and the matter be sent to 
the Mamlatdar in accordance with the procedure laid down in s. 85A of the 
Bombay Tenancy and Agricultural Lands Act, 1948, as amended by Act XIII 
of 1956. The respondents, who are plaintiffs, filed Special Civil Suit No. 19 
of 1957 on March 20, 1957, in the Court of the Civil Judge, Senior Division, 
at Kolhapur for possession of two lands bearing R. S. Nos. 582 and 583 ad- 
measuring 6 acres 17 gunthas and 9 acres 34 gunthas respectively situated at 
Mouje Shirole, Taluka Hatkanangale, District Kolhapur. According to the 
plaintiffs, the said lands belonged originally to respondent No. 2, original plain- 
tiff No. 2, who passed a gift-deed on February 26, 1949, in favour of respon- 
dent No. 1—plaintiff No. 1, reserving: to himself the right of maintenance till 
his lifetime. In 1952, the petitioner-defendant was a tenant of the lands in 
suit. In the year 1952-53, plaintiffs kept joint Vahivat of the suit lands, keep- 
ing 1/4th share of the defendant. It is the allegation of the plaintiffs that 
defendant surrendered possession of the 3/4th share in the suit lands and 
Tenancy Case No. 42/52-53 was filed in the Court of the Mamlatdar, who gave 
possession of the 3/4th portion to plaintiff No. 1 on April 20, 1953, and a Kabja 
Patti was also given in pursuance thereof. Plaintiff No. 1 started cultivating 
the lands personally with the assistance of servants and was in possession for 
the years 1953 to 1956. The agricultural operations in the summer season of 
1956 were done by plaintiff No. 1, but as the wife of plaintiff No. 1 suffered 
from tuberculosis, he had to go and stay with her at Miraj. It was then that 
defendant took advantage of the situation and entered into possession of the 
suit lands unauthorisedly and made an application to the Mamlatdar for get- 
ting his name entered in the Record of Rights and that application was record- 
ed in the register of disputed entries. On this ground, the plaintiffs filed a 
suit for recovering possession on the basis that the defendant had taken pos- 
session of the suit lands by force. 


The defendant resisted the suit on the ground that he was the tenant of the 
suit lands and the lands were in the Vahivat of the defendant as a tenant. Ac- 
cording to him, the two survey numbers in suit and also R. S. No. 583, Hissa 
No. 1, admeasuring 24 acres and 26 gunthas, were in possession of defendant 
as a tenant of the plaintiff for the last 10 to 12 years. The defendant 
alleged that certain representations were made by the plaintiff that the 
properties were mortgaged by him and suits were being filed against the 
plaintiffs and, if decreed, the suit lands would be auctioned and the defendant 
would lose interest in the lands as a tenant. According to the defendant, the 
plaintiffs further represented that they would sell 15 acres from S. No. 583, 
Hissa No. 1, and pay off the debts and would keep the rest of the.lands with 
the defendant as tenant and would not disturb his Vahivat. There was also a 
further representation that plaintiffs could not sell the lands unless surrender- 
ed by the defendant, as nobody would purchase them. Relying on these repre- 
sentations, according to the defendant, he signed a deed of surrender on the 
basis that it was to be a nominal or paper surrender. A statement that he had 
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made the surrender was given by him and a document giving formal possession 
was prepared. According to the defendant, he never lost possession of the suit 
property as tenant which he had held from before, and plaintiffs were never 
in Vahivat of the suit lands as alleged by them. 

It appears that on November 11, 1957, the petitioner applied to the Court 
by exh. 27 to decide the issue of jurisdiction as a preliminary issue. That 
application, it appears, was rejected on the ground that it was premature and 
proper issues would be framed and all the issues would be tried together. On 
November 26, 1957, issues were framed at exh. 29. The first issue was whether 
defendant proves that his leasehold has been surrendered by him nominally 
and without being intended to be acted upon in respect of the suit lands for 
purposes and in the circumstances pleaded in para. 3 of his written statement 
(exh. 13). The second issue was whether the plaintiffs were entitled to pos- 
session by treating defendant as a trespasser. The third issue was whether 
the Court had jurisdiction to award possession to the plaintiffs. On J anuary 7, 
1958, the defendant filed two applications. The first application was exh. 34 
pointing out to the Court that though issue No. 1 was apparently worded so 
as not to attract the provisions contained in s. 70 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (which will hereafter be referred to as the 
Tenancy Act), virtually, the inquiry in the suit must necessarily lead to a 
finding on the question whether the defendant was a tenant or not. On this 
ground, it was contended in the application that the civil Court had no juris- 
diction to enquire into issue No. 1 under s. 85 and must refer the matter to 
the Mamlatdar under s. 85A. The second application was exh. 35, and by 
that application it was prayed that an issue as to whether defendant was a 
tenant or not should be raised and the procedure laid down in s. 85A of the 
Tenancy Act as amended by Act XIII of 1956 be followed. Both these ap- 
plications were rejected by the trial Court on February 22, 1958, and that is 
why the defendant has filed the present revision application. 

Mr. Paranjpe, learned advocate appearing on behalf of the petitioner, con- 
tends that the written statement filed by the defendant clearly raises the ques- 
tion whether the defendant is a tenant of the suit lands or not; and, if that be 
so, he urges that that question can only be decided by the Mamlatdar under 
s. 70(b) of the Tenancy Act and the Court should have followed the procedure 
under s. 85A of the Act as amended in 1956 and referred the said issue to the 
Mamlatdar for his determination. The argument so presented is undoubtedly 
attractive. In support of that argument, Mr. Paranjpe has relied on a Divi- 
sion Bench ruling of this Court in Harshadrat Raghunathji v. Balubhai.1 In 
that case, a suit had been filed against the defendant on the ground that he 
was a trespasser and plaintiff got a decree for possession. It may be mention- 
ed that it was the contention of the defendant in that case that he was a pro- 
tected tenant. The matter being taken in appeal, the appellate Court asked 
the defendant to apply to the Mamlatdar for getting a decision as to whether 
the land in suit was an agricultural land and whether defendant was a pro- 
tected tenant or not. Accordingly an application was filed by the defendant 
before the Mamlatdar, to which in reply a written statement was filed by the 
plaintiff in which it was contended that in view of s. 88(1)(b) of the Tenancy 
Act the Mamlatdar had no jurisdiction to decide the question whether the suit 
land had been leased out for an industrial or commercial undertaking. The 
Mamlatdar decided the application in favour of the defendant, but the Super- 
numerary Assistant Colector held in appeal that the Mamlatdar had no juris- 
diction to decide the question whether the defendant was a tenant of the suit 
land. The Bombay Revenue Tribunal set aside that decision and remanded 
the case to the appellate authority with a direction that he should dispose of 
the matter in accordance with law. It was against this decision that a Special 
Civil Application under art. 227 of the Constitution was filed before this Court, 
and this Court held that in order to decide the question whether a person in 
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possession is a tenant within the meaning of the Tenancy Act it was necessary 
to decide the question whether the lands in his possession were used for agri- 
cultural purpose or for a purpose mentioned in s. 88(7)(b) of the Act and that 
was a question which the Mamlatdar had power to decide and the civil Court 
was barred from deciding the question. It was observed in that case that it 
was inherent in the powers of the Mamlatdar to decide and determine matters 
which are specifically enumerated in s. 70 of the Tenancy Act, that he should 
have the power to determine in the first instance whether the Act applies to 
the lands in question, and to the extent to which it becomes necessary for him 
to determine for the purpose of deciding any question under s. 70, whether the 
lands fall within any of the categories of lands enumerated in s. 88, he has 
implied jurisdiction to do so, and the jurisdiction of civil Courts in that Tes- 
pect is ousted. Mr. Paranjpe’ s argument is that the principle of this ruling 
would be applicable to the facts of the instant case, because the real issue that 
is to be decided in this case is, according to him, whether the defendant 
is a tenant of the plaintiff and the question raised in issue No. 1 before the 
trial Court, viz., whether the surrender was nominal and not intended to be 
acted upon, was merely an incidental question ancillary to the real issue be- 
tween the parties. This argument cannot be accepted. There is no dispute 
between the parties that the defendant was a tenant of the suit lands before 
he surrendered possession as alleged by the plaintiff. There is no dispute either 
that the formalities which are incumbent on the landlord to follow under the 
provisions of the Tenancy Act before he could get possession from his tenant 
who makes a surrender were duly followed. It is stated in the plaint that 
after the surrender a tenancy case was filed in the Court of the Mamlatdar and 
possession was obtained by the plaintiff through the Mamlatdar, and a posses- 
sion receipt was obtained in pursuance thereof and thereafter plaintiff No. 1 
obtained possession and continued to be in possession cultivating the lands 
personally with the assistance of servants till after the expiry of the year 
1955-56. Neither in the written statement nor in this revision application is 
it disputed that the necessary formalities in connection with the surrender 
were complied with. It is, however, contended that the surrender was a mere 
paper surrender not intended to be acted upon and the defendant continued 
to be in possession of the suit lands and plaintiff No. 1 never obtained posses- 
sion of the lands. The fact that there was a surrender being admitted, the 
real dispute between the parties, it appears to me, is as to the nature of that 
surrender. According to the plaintiff, it was a legal surrender which was act- 
ed upon and given effect to through the procedure contemplated under the 
Tenancy Act, whereas, according to the defendant, it was agreed between the 
parties that the surrender was to be a nominal surrender not intended to be 
acted upon. Section 70 of the Tenancy Act enumerates duties and functions 
which are to be performed by the Mamlatdar, but that section does not empower 
the Mamlatdar to decide the question whether a surrender which has 
been already accepted by him and in pursuance of which possession has been 
ordered to be delivered to the landlord, was a nominal surrender never intend- 
ed to be acted upon. It is not the case of the defendant that any fraud was 
committed by the plaintiffs on the Court of the Mamladar. In my judgment, 
the question whether the defendant is still a tenant of the suit lands must 
necessarily depend on the determination of the principal issue as to whether 
the surrender that was the subject-matter of Tenancy Case No. 42/1952-53 was 
a nominal surrender never intended to be acted upon; and, in my judgment, 
there is nothing in the Tenancy Act which ousts the jurisdiction of the civil 
Court and prevents it from deciding that question. Once the landlord obtains 
possession of the lands from a tenant in pursuance of a surrender which is 
accepted by the Mamlatdar in accordance with the provisions of the Tenancy 
Act, the question whether such a surrender was a nominal or sham surrender 
does not fall within the ambit of s. 70 of the Tenancy Act. The jurisdiction 
of the civil Court to decide that question cannot, therefore, be held to be 
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ousted by virtue of s. 85 of the Tenancy Act and the procedure under s. 85A 
is not applicable. 

It is obvious that if the Court finds on issue No. 1 against the defendant and 
holds that the surrender was not a nominal one, there is no scope for deter- 
mining the question as to whether the defendant continues to be a tenant of 
the plaintiffs. If, on the other hand, the civil Court comes to the conclusion 
that the defendant proves his allegation that the surrender was a nominal 
surrender never intended to be acted upon, the plaintiff would obviously be 
not entitled to any decree because, as already indicated, there is no dispute 
between the parties that the defendant was a tenant in respect of the suit lands 
and delivered possession thereof in pursuance of a surrender accepted by com. 
petent tenancy authorities. I must, therefore, hold that the decision of the 
trial Court on applications (exhs. 34 and 35) is correct and there is no sub- 
stance in this revision application. 

This application, therefore, fails and the rule will be discharged with costs. 

i Rule discharged. 





FULL BENCH. 


Before the Howble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambe 
and Mr. Justice Patwardhan. 


SHAH RAMCHAND GOVINDJI AND CO. v. G. Q. NERKAR.” 
Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 11(2), 11A (1) & (3)— 
- Bombay Sales Tax Laws (Validating Provisions and Amendment) Act (Bom. XXII 

of 1959), Sec. 6—Notice under s. 11(2) of Act XXI of 1947 whether can be issued 
more than three years after period for which assessment proposed—Whether deci- 
sion in Bisesar House v. State of Bombay (60 Bom. L. R. 1395) good law after intro- 
duction of sub-s. (3) in s. 11A of Act. 


A notice under s. 11(2) of the Central Provinces and Berar Sales Tax Act, 1947, 
can be issued more than three years after the expiry of the period for which it is 
proposed to make the assessment. 

In view of the amendment introduced in s. 11A of the Central Provinces and 
Berar Sales Tax Act, 1947, by s. 6 of the Bombay Sales Tax Laws (Validating Pro- 
visions and Amendment) Act, 1959, the decision in Bisesar House v. State of Bombay, 
‘can no longer be regarded as good law, in so far as it lays down that a notice under 
s. 11(2) of the Central Provinces and Berar Sales Tax Act, 1947, cannot be issued 

` “more than three years after the expiry of the period for which it is proposed to 
make the assessment, 

Comr. LT. v. Narsee Nagsee & Co.’ S. C. Prashar v. Vasantsen, Naranbhai 
Chhaganbhai v. Motibhai’ Reid v. Reid’ and Manordas Kalidas v. V. V. Tatke, 
referred to. 


In Special Civil Application No. 91 of 1959, one Shah Ramchand Govindji 
& Co. (assessee) was a registered dealer carrying on business in cloth at Amra- 
yati, For the accounting year ending Diwali 1954 i.e. from November 7, 1958, 
to October 26, 1954, the dealer submitted quarterly returns to the Sales Tax 
authorities at Amravati showing a taxable turnover of Rs. 2,48,485-5-6 and 
deposited an amount of Rs. 7,533-1-3 as tax as required under the C.P. and 
Berar Sales Tax Act, 1947. On November 27, 1957, that is to say, more than 
three years after the expiry of the assessment year on October 26, 1954, a notice 
under s. 11(2) in Form XI, under r. 31, was issued to the assessee and the 
legality of that notice was challenged before the Assistant Commissioner of 


*Decided, February 16, 1960. Special Civil 3 (1955) 58 Bom. L.R. 184. 
Application No. 91 of 1959 (with Special Civil 4 (1954) 57 Bom. L.R. 509. 
‘Applications Nos. 124, 314 and 300 of 1959.) 5 (1886) 31 Ch. D. 402. 

1 (1958) 60 Bom. L.R. 1395, F.B. 6 (1959) 61 Bom. L.R. 1560. 

2 (1956) 58 Bom. L.R. 960. ' 
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Sales Tax, Amravati, on the ground that the notice was bad, having been issued 
three years after the expiry of the assessment year. Subsequently the case was 
transferred to the file of the Sales Tax Officer, Amravati, who again issued a 
notice in Form XI on August 6, 1958, and called upon the petitioner to pro- 
duce evidence or have it produced in support of its returns and to produce or 
cause to be produced accounts, registers, cash memoranda or other documents 
out of those shown in the list appended to the notice. On September 5, 1958, 
the assessee appeared before the Sales Tax Officer, Amravati (respondent) 
and filed an objection to the proceedings on the ground that the notices issued 
to him under s. 11(2) of the Act were bad in law in view of the Full Bench 
decision of the High Court in Bisesar House v. State of Bombay.’ The Sales . 
Tax Officer Amravati, however, rejected the objection and decided to continue 
the assessment proceedings. The assessee filed the present application for a 
writ of certiorari to quash the two notices and the order of the Sales Tax 
Officer deciding to continue the proceedings. ; 


This application with Special Civil Application No. 124 of 1959, were heared 
by a Bench of the High Court at Nagpur composed of Gokhale and Kotval JJ. 
As the questions involved in the applications were likely to affect decisions of 
several cases under the Act, their Lordships referred the questions to a larger 
Bench. Gokhale J. delivered the following referring judgment on September 15, 
1959: 


GOKHALE J. [His Lordship after setting out the facts in both the applica- 
tions, proceeded.] Both these applications are resisted on behalf of the 
respondents on the ground that the effect of the Full Bench decision has been 
taken away by virtue of the amendment introduced in s. 11-A of the Act refer- 
red to above. In the Full Bench case of Bisesar House v. State of Bombay, this 
Court held that a notice under s. 11(2) of the Act cannot be issued more than 
three years after the expiry of the period for which it is proposed to make the 
assessment. Now, what the Legislature has done by s. 6 of the Bombay Sales 
Tax Laws (Validating Provisions and Amendment) Act, 1959, is this. It has 
amended s. 11A of the Act and the said amendment is in the following terms :— 

‘In section 11A of the Central Provinces and Berar Sales Tax Act, 1947 (C.P. and 
Berar Act No. XXI of 1947), after sub-section (2) the following sub-section shall be 
inserted, namely:— 

“(3)(a) Nothing in sub-sections (1) and (2)— 

(i) shall apply to any proceeding (including any notice issued) under section 11 
or 22A or 22B, and - i 

(ii) notwithstanding any judgment, decree or order of a court or Tribunal, shall 
be deemed ever to have been applicable to such proceeding or notice. 

(b) The validity of any such proceeding or notice shall not be called in question 

merely on the ground that such proceeding or notice was inconsistent with the provi- 
sions of sub-sections (1) and (2).” , 
Now, it is the argument on behalf of the respondents that the result of this 
amendment is that the decision of the Full Bench no longer holds good and, 
therefore, there would be no period of limitation so far as notices issued under 
s. 11(2) of the Act are concerned. On the other hand it is contended on behalf 
of the petitioners by Mr. Chandurkar and Mr. Phadke that the Legislature has 
taken an erroneous view of the decision of the Full Bench and in law the 
amendment has not at all touched the said decision. 

In order to test this argument, it is necessary to refer in the first instance 
to s. 11A(/) and (2) of the Act and it runs as follows :— 

“L-A. (1) If in consequence of any information which has come into his posses- 
sion, the Commissioner is satisfied that any turnover of a dealer during any period has 
been under-assessed or has escaped assessment or assessed at a lower rate or any deduc- 
tion has been wrongly made therefrom, the Commissioner may, at any time within 
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three calendar years from the expiry of such period, after giving the dealer a reasonable 
opportunity of being heard and after making such enquiry as he considers necessary, 
proceed in such manner as may be prescribed to re-assess or assess, as the case may be, 
the tax payable on any such turnover; and the Commissioner may direct that the dealer 
shall pay,-by way of penalty in addition to the amount of tax so assessed, a sum not 
exceeding that amount. 

(2) The assessment or re-assessment made under sub-section (1) shall be at the 
rate at which it would have been made, had there been no under-assessment or escape- 
ment.” 


Now, s. 11(2) itself does not provide for any limitation, but it was argued 
before the Full Bench that the Court should import into s. 11(2) the limitation 
prescribed under s. 11(5) as well as s. 11A. In support of this argument 
reliance was placed on a judgment of this Court in Comr. I.T. v. Narsee Nagsee 
& Co.,2 where the Court was dealing with the provisions of the Business Profits 
Tax Act and the Court held there that though s. 11 of the Business Profits Tax 
Act did not prescribe any period of limitation, the period of limitation of four 
years prescribed for issuing a notice under s. 14 of that Act should be import- 
ed into s. 11. Following the ‘principle of this decision as well as the principle 
underlying the provision of a period of limitation under s. 11A, the Full 
Bench held that a notice under s. 11(2) of the Act, could not be issued more 
than three years after the expiry of the period for which it was proposed to 
make the assessment. Mr. Phadke’s contention is that the Legislature has not 
properly appreciated the effect of that decision. The amendment has pro- 
vided that nothing in sub-ss. (J) and (2) of s. 11A of the Act should apply to 
any proceeding, including any notice issued under s. 11 or 22A or 22B, and 
notwithstanding any judgment, decree or order of a Court or Tribunal, shall 
be deemed ever to have been applicable to such proceeding or notice. It is not 
disputed that this provision would be retrospective in its operation. But 
Mr. Phadke contends that there is an erroneous assumption underlying this 
amendment, viz. that the Full Bench decision applied the provisions of 
sub-s. (7) of s. 11A to a notice issued under s. 11(2) and that assumption, says 
Mr. Phadke, being erroneous, the amendment could not in any way affect the 
validity of the Full Bench decision. In this connection, Mr. Phadke relies on 
the well-known principle that the Act of a Legislature cannot alter the law 
by merely betraying an erroneous opinion of it, and he relies in support of 
his contention on the remarks of Lord Radcliffe in the case of the House of 
Lords, I. R. Comrs. v. Dowdell O’Mahoney & Co.% Our attention has also 
been invited to a ruling of the Supreme Court in Hariprasad Shwwshankar v. 
A. D. Divelkar,4 where a similar view was taken and it was observed that legis- 
lation founded on a mistaken or erroneous assumption has not the effect of mak- 
ing that the law which the Legislature had erroneously assumed to be so. There 
is considerable force in what Mr. Phadke has argued. 


On the other hand, it is argued on behalf of the respondents that He amend- 
ment itself clearly indicates what the Legislature intended. Under cl. (ùi) of 
sub-s. (3)(2), newly introduced, a specific reference is made to a judgment, 
decree or order of a Court or Tribunal. Our attention was also invited to the 
Statement of Objects and Reasons in connection with this amendment wherein 
a specific reference to the case of Bisesar House v. Commr. of Sales Tax, Nag- 
pur has been made, and it is contended that where the intention of the Legis- 
lature is clear, a mistake in language should not prevent the Court from giving 
effect to the obvious intention of the Legislature. See, Maxwell’s Interpreta- 
tion of Statues (10th edn.), pp. 318-19. It is also pointed out that the Full 
' Bench decision in effect applied the provisions of s. 11A(J) to s. 11(2) and 
reference was also made in the judgment to the provisions of s. 11(5). It is 
true that in the amendment now made there is no reference to the limitation 
prescribed under s. 11(5) but it is provided that the provisions of s. 11A can- 

2 (1956) 58 Bom. L.R. 950. 4 (1956) 59 Bom. L.R. 384, 8.C. 

3 [1962] 1 All E.R. 531, 544-545. 


id 


478 ; THE BOMBAY LAW. REPORTER. [VOL. LXI. 


not be applied to any proceedings including a notice issued under s. 11 and 
it is argued that if the reason underlying the decision of the Full Bench dis~ 
appears, the decision itself must cease to have any validity; for, it is well set- 
tled that when the reason for the law ceases, the law itself ceases: Cessante 
ratione cessat lex. 

These are, in brief, the rival arguments in support of the aono urged 
on behalf of the respective parties. There is no doubt that the present legisla- 
tion forcefully illustrates what may happen when omnibus legislation to amend 
a number of statutes is undertaken in haste. Undoubtedly the amending Act 
intended to provide that the three years’ limitation which this Court had im- 
ported into s. 11(2) of the Act under its Full Bench decision should not apply. 
But as the question involved in the present case is an important question which 
is likely to affect the decision of several cases under the Act, it has been urged 
before us that we might consider the advisability of referring the questions 
involved in these two applications to a larger Bench. We have decided to ac- 
cede to this request and accordingly refer the following two questions to a Full 
Bench :— 

(1) Whether in view of the amendment. introduced in s. 11A of the C.P. 
and Berar Sales Tax Act No. XXI of 1947 by s. 6 of the Bombay Sales Tax 
Laws (Validating Provisions and Amendment) Act, 1959, the Full Bench deci- 
sion in Bisesar House v. State of Bombay still holds good? 

(2) Whether a notice under s: 11(2) of the said Act can be issued more 
than three years after the expiry of the period for which it is proposed fo 
make the assessment? 

We direct that the papers in these two cases be plasd before the learned 
Chief Justice for constituting a Full Bench. 


The questions were heard by a bench composed of Chainani C.J. and Tambe 
and Patwardhan JJ 


8. C. A. No. 91 of 1959. 


J. N. Chandurkar, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for opponent No. 1. 


8. C. A. Nos. 124, 314 and 315 of 1959. 


M. N. Phadke and V.'M. Golwalkar, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for opponents Nos. 1 and 2. 


S. C. A. No. 300 of 1959. 


P. N. Bhagwati, with R. R. Dandige and Y. R. Dandige, for the petitioner. 
-N. L. Abhyankar, Special Government Pleader, for opponents Nos. 1 and 3. 


CHAINANI C.J. The two questions referred to the Full Bench are: 

(1) Whether in view of the amendment introduced in s. 11- i of ie 
Central Provinces and Berar Sales Tax Act, 1947: (XXI of 1947) by s. 6 of 
the Bombay Sales Tax Laws (Validating Provisions and Amendment) Act, 
1959, the Full Bench decision in Bisesar House v. State of Bombay’ still holds 

good? 

(2) Whether a notice under s. 11(2) of the said Act can be issued more 
than three years after the expiry of the period for which it is proposed to make 
the assessment ? 

In order to answer these questions, it is necessary. to refer to certain sections 
of the Central Provinces and Berar Sales Tax Act, 1947 (XXI of 1947), 
(hereinafter referred to as the Act). Section 4 of the Act is the charging. see- '` 
tion and it provides that every dealer whose turnover exceeds the limits speci-. ~ 
fied in sub-s. (5) shall be liable to pay tax in accordance with the provisions 
of the Act on all sales effected after the commencement of the Act. Section 8 
provides for the registration of dealers. Section 10 requires every dealer who 
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‘is required to do so by the Commissioner by notice served in the prescribed 
manner and every registered dealer to furnish returns by such dates and to 
such authority as-may be prescribed. Section 12 provides that before any 
registered dealer furnishes the returns required by sub-s. (/) of s. 10, he shall 
pay into a Government treasury in the prescribed manner the full amount of 
tax due from him under the Act according to such returns. Then comes s. 11, 
which provides for the assessment of tax due from a dealer, and sub-s. (J) of 
this section says that if the Commissioner is satisfied that the returns furnish- 
ed by a dealer in respect of any period are correct and complete, he shall assess 
the dealer on them. Sub-section (2) of s. 11 is in the following terms: 

“If the Commissioner is not so satisfied he shall serve the dealer with a notice ap- 
pointing a place and day and directmg him— 

(i) to appear in person or by an agent entitled to appear in accordance with the 
provisions of section 11-B; 

(ii) to produce evidence or have it produced in support of the returns; or 

(iti) to producé or cause. to be produced any accounts, registers, cash memoranda 
or other documents as may be considered necessary by the Commissioner for the pur- 
pose.” ‘ : 
Sub-section (3) -states that after hearing the dealer or his agent and examin- 
ing the evidence produced in compliance with the requirements of cl. (ii) or 
cl. (4) of sub-s. (2) and such further evidence as the Commissioner may 
require, the Commissioner shall assess him to tax. Sub-section (4) provides 
for a best judgment assessment in cases where the dealer has not furnished a 
return, or having furnished his return, has not complied with the notice issued 
under sub-s. (2), or has not employed proper methods of accounting. Sub- 
section (5) provides that if the Commissioner is satisfied that any dealer liable 
to pay tax under the Act in respect of any period has wilfully failed to apply 
for registration, the Commissioner shall, at any time within three calendar 
years from the expiry of such period, after giving the dealer a reasonable 
opportunity of being heard, proceed in such manner as may be prescribed to 
„assess to the best of his judgment the amount of tax due from the dealer in 
respect of such period. Under this sub-section the Commissioner can proceed 
against unregistered dealers within three years from the expiry of the period 
in respect of which the assessment is to be made. 


Section 11-A, which was inserted in the Act in 1953, provides for the assess- 
ment of turnover which has escaped assessment. Sub- section (1) of this section 
states that if in consequence of any information which has come into his pos- 
session, the Commissioner is satisfied that any turn-over of a dealer during 
any period has been under-assessed or has escaped assessment or assessed at a 
lower rate or any deduction has been wrongly made therefrom, the Commis- 
sioner may, at any time within three calendar years from the expiry of such 
period, after giving the dealer a reasonable opportunity of being heard and 
after making such inquiry as he considers necessary, proceed in such manner 
as may be prescribed to re-assess or assess, as the case may be, the tax payable 
on any such turnover. Sub-section (2) of this section states that the assess- 
ment or re-assessment made under sub-s. (7) shall be at the rate at which it 
would have been made, had there been no under-assessment or escapement. 
Sub-section (J) of s. 11-A, therefore, prescribes a period of three years, within 
which proceedings must be initiated for the assessment of the turnover, which 
' has escaped assessment. No such limitation is pees for proceedings taken 
-puden sub-s. (2) of s. 11. 


“In Bisesar House v. State of Bombay, it was ied that the limitation 
“prescribed under s. 11-A must be imported into s. 11(2), because, if the Com- 
missioner cannot proceed with regard to an escaped assessment beyond a period 
of three years, it was inconceivable that the Commissioner could have the power 
to issue a notice under s. 11(2) beyond the period of three years. In support 
of this argument, reliance was placed onthe decision of this Court in Comr. 


/ 
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I.T. v. Narsee Nagsee & Co.2 That was a case under the Business Profits Tax 
Act. Section 11 of that Act provided for the issue of a notice for furnishing 
a return of business profits. That section did not prescribe any period of 
limitation. Section 14 dealt with escaped assessment and prescribed a period 
of limitation of four years. This Court held that looking to the scheme of the 
Act as a whole and reading the Act as a whole, the Court must import into 
s. 11 the period of limitation prescribed in s. 14. In the course of the judg: 
ment at page 958, it was observed: , 

“Therefore, it is clear from s. 14 that the Legislature did not intend to put an 

assessee to the peril of an indefinite apprehension with regard to the payment of tax 
in respect of profits made under the Business Profits Tax Act. The intention of the 
Legislature was clear that after four years of the end of the chargeable accounting 
period the assessee should not be proceeded against even if profits had escaped assess- 
ment or his profits had been under-assessed or he had obtained a relief to which he was 
not entitled. Inasmuch as 5. 11 does not indicate any period of time with regard to the 
issuing of a notice, would it or would it not be right for us to import into s. 11 the 
consideration which led the Legislature to fix a limitation of time for the purpose of 
issuing a notice under s. 14? If we were not to do that, we would arrive at this rather 
extraordinary conclusion that the Legislature while saving the subject from harass- 
ment of proceedings with regard to escaped assessment or under-assessment, permitted 
that harassment with regard to the very initiation of proceedings after the lapse of four 
years.” 
The above argument was accepted by the Full Bench of this Court in Bisesar 
House’s case and it was held that a notice under s. 11(2) of the Act cannot 
be issued more than three years after the expiry of the period for which it is 
proposed to make the assessment. This case was decided on July 23, 1958. 
This decision rendered invalid several notices issued and proceedings instituted 
under sub-s. (2) of s. 11 of the Act. The Legislature, therefore, decided to 
intervene and enacted the Bombay Sales Tax Laws (Validating Provisions 
and Amendment) Act, 1959 (XXII of 1959), to which I will hereafter refer 
as the amending Act. This amending Act came into force on April 18, 1959. 
Section 6 of the amending Act inserted a new sub-s. (3) in s. 11-A of the prin- 
cipal Act, and the reason for making this amendment, as stated in the State- 
ment of Objects and Reasons, is as follows: 

“In its judgment in Bisesar House v. Commissioner of Sales Tax, Nagpur, the Bom- 
bay High Court has held that the period of-limitation laid down in section 11A of the 
Central Provinces and Berar Sales Tax Act, 1947, for reassessment of the turnover which 
has escaped assessment applies to original assessment also. It has also been found that 
the said limitation applies to suo motu revisions also. The said decision affects the 
original assessments and suo motu revisions, which have been made after the expiry of 
the period of limitation laid down for the reassessment of turnovers escaping assessment 
under the different sales tax laws in force in this State. It has, therefore, become neces- 
sary to establish the validity of all such assessments and to provide that the period of 
limitation prescribed for reassessment of .escaped turnovers does not apply to original 
assessments and suo motu revisions.” 

The new sub-seciion is as follows: 
“(3)(a) Nothing in sub-sections (1) and (2)— 
` (i) shall apply to any proceeding (including any notice issued) under section 11 
or 22A or 22-B, and , 

(ii) notwithstanding any judgment, decree or order of a Court or Tribunal, shall 
be deemed ever to have been applicable to such proceeding or notice. 

(b) The validity of any such proceeding or notice shall not be called in question 
merely on the ground that such proceeding or notice was inconsistent with the provi- 
sions of sub-sections (1) and (2).” 

The first question, which has been referred to the Full Bench, is whether 
this new sub-s. (3) of s. 11-A secures the object, which the Legislature had in 
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view, viz., to get over the effect of the decision in Bisesar House’s case and alter 
the law as laid down in this case. Mr. Phadke and Mr. Chandurkar, who have 
appeared on behalf of some assessees, have contended that the Full Bench did 
not apply s. 11-A to proceedings under s. 11, that the Full Bench only gave 
effect to the intention of the Legislature, that no proceedings for assessment 
of the turnover, which has escaped assessment, should be initiated after the 
lapse of three years and that the Full Bench also took into consideration that 
8. 11(5) prescribed the limitation of three years for taking proceedings against 
unregistered dealers. It has been conceded that the object of the Legislature 
in enacting the new sub-s. (3) of s. 11-A was, as stated in the Statement of 
Objects and Reasons, to provide that the period of limitation prescribed for 
re-assessment of escaped turnovers shall not apply to original assessments. It 
has, however, been argued that this object has not been achieved. The Legis- 
lature has not stated that a notice under s. 11(2) may be issued more than three 
years after the expiry of the relevant period. Consequently, it has been urged 
that the amendment does not carry out the object. According to Mr. Phadke, 
the Legislature has misfired. 


In our opinion, there is no force in these arguments. A perusal of the judg- 
ment in Bisesar House case makes it clear that the learned Judges imported in 
s. 11(2) the limitation prescribed in sub-s. (J) of s. 11-A. The whole basis of 
the decision is that as under s. 11-A the Commissioner cannot agsess or re- 
assess the tax, when the turnover has escaped assessment, after the expiry of 
three years, he cannot do the same by resorting to sub-s. (2) of s. 11. This 
will be clear from the following passage, which occurs in the judgment at page 
1401: 

“...If, on the other hand, a case arises for the issue of notice under s. 11(2), then 
it is clear that that notice must be issued within three years, because if the notice is 
issued after three years it would infringe the provision of s. 11-A because the Commis- 
sioner would be indirectly doing, if not doing directly, what the law prohibits him from 
doing, viz. to bring to assessment an escaped turnover which he could not do beyond 
the period of three years.” i 
Sub-section (5) of s. 11 was referred,to in the judgment only when the argu- 
ments advanced. on behalf of the assessees were mentioned. But, thereafter 
there is no reference to this sub-section in the remaining part of the judgment. 
This sub-section was, therefore, not relied upon for holding that the notice 
under sub-s. (2) of s. 11 cannot be issued after three years. The intention of 
the Legislature that a notice should not be issued after three years was also 
inferred from the provisions enacted in s. 11-A. The decision was, therefore, 
based on the fact that s. 11-A prescribes the limitation of three years. This 
limitation was imported in sub-s. (2) of s. 11. In other words, the provision 
regarding limitation contained in s. 11-A was made applicable to proceedings 
under sub-s. (2) of s. 11. 


Clause (a) of the new sub-s. (3) of s. 11-A expressly provides that nothing 
in sub-ss. (J) and (2) shall apply to any proceeding (including any notice 
issued) under s. 11. Clause (b) states that the validity of any such proceed- 
ing or notice shall not'be called in question merely on the ground that such 
proceeding or notice was inconsistent with the provisions of sub-ss. (J) and (2) 
of s. 11-A. The new sub-s. (3), therefore, clearly lays down that the provisions 
of s. 11-A are not to be imported in s. 11. The decision in Bisesar House’s case, 
therefore, can no longer be regarded as good law, in so far as it lays down 
that a notice under sub-s. (2) of s. 11 cannot be issued more than three years 
after the expiry of the period for which it is proposed to make the assessment. 


It has, however, been urged by Mr. Bhagwati, who appears on behalf of 
another assessee, that the new sub-s. (3) of s. 11-A authorises issue of fresh 
notices and commencement of fresh proceedings only in those cases, in which 
the right to issue notices or initiate proceedings had not become time-barred 
before the amending Act came into force. In support of his argument, 
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Mr. Bhagwati has relied upon the decision of this Court in 9. C. Prashar v. 
Vasantsen,? in which it was observed (p. 204-5): 


“...It seems to us that the proposition of law is settled beyond any doubt that 
although limitation is a procedural law and although it is open to the Legislature to 
extend the period of limitation, an important right accrues to.a party when the remedy 
against him of another party is barred by the existing law of limitation and that vested 
right cannot be affected except by the clearest and most express terms used by the 
Legislature. It is not suggested that a sovereign Parliament cannot take away vested 
rights, but the Court must be loath to construe any legislation as interfering with vested 
rights unless the law-making authority has clearly so provided.” . 

In Naranbhai Chhaganbhai v. Motibhat+ it was held that even where a new 
period of limitation is prescribed by an amending Act, it does not revive the 
remedies in respect of a cause of action already barred before the amendment 
came into force. Mr. Bhagwati has also relied upon the rule of interpretation 
that a taxing statute must be interpreted strictly and that in cases of doubt 
the benefit shall go to the subject. He has also referred to the following obser- 
vations of Bowen L.J. in Reid v. Retd® (p. 408): 

“| ..Now the particular rule of construction which has been referred to, but which 

is valuable only when the words of an Act of Parliament are not plain, is embodied in 
the well-known trite maxim omnis nova constitutio futuris formam imponere debet 
non praeteritis, that is, that except in special cases the new law ought to be con- 
strued so as to interfere-as little as possible with vested rights. It seems to me that 
even in construing an Act which is to a certain extent retrospective, and in construing 
a section which is to a certain extent retrospective, we ought nevertheless to bear in 
mind that maxim as applicable whenever we reach the line at which the words of 
the section cease to be plain. That is a necessary and logical corollary of the general 
proposition that you ought not to give a larger retrospective power to a section, even 
in an Act which is to some extent intended to be retrospective, than you can plainly 
see the Legislature meant.” 
Mr. Bhagwati has contended that before the amendment was made, the law, 
as laid down in Bisesar House’s case, was that no notice could be issued under 
sub-s. (2) of s. 11 more than three years after the expiry of the period for 
which it was proposed to make the assessment. In cases in which no notices 
had been issued before the amendment and in which more than three years 
had already elapsed, the right to take action under sub-s. (2) of s. 11 of the 
Act had, therefore, become barred. ` Vested rights had accrued to the dealers 
concerned and those vested rights have not been taken away ‘by the amendment. 
There is nothing in the new sub-s. (3) of s. 11-A, which affects vested rights in 
cases in which no notices had been already issued or which would indicate an 
intention on the part of the Legislature to interfere with or affect such rights. 
Mr. Bhagwati has also urged that if the Legislature wanted to take away vest- 
ed rights, it would have used language, such as that used by it in s. 2 of the 
amending Act, ‘‘the following sub-section shall be and shall be deemed always 
to have been inserted”. : 

Mr. Abhyankar on behalf of the State has, on fis other hand, contended that 
as sub-s. (2) of s. 11 itself does not lay down any period of limitation and as 
the limitation prescribed in s. 11-A has been imported into this section by a 
judicial decision in Bisesar House’s case, a person could not acquire a vested right 
of no action being taken against him after three years under sub-s. (2) of s. 11. 
It is not necessary for us to decide this question, because it seems to us that 
although the language of the new sub-s. (3) of s. 11-A is not happy it shows a 
clear intention on the’part of the Legislature to take away rights, if any, which 
might be held to have been acquired as a result of the above decision. 

The words ‘‘shall be deemed ever to have been applicable’’ in cl. (a)(i) of 
the new sub-s. (3) indicate that this sub-clause applies to proceedings, which had 
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been instituted before the Act was amended. In respect of such proceedings, 
it has been provided that nothing- in sub-ss. (J) and (2) of s. 11-A shall be 
deemed ever to have been applicable to such proceedings. It follows that in 
respect of such proceedings, that is, proceedings pending at the date of the 
amendment, it could not be contended that they should have been initiated 
within three years. If, therefore, rights had been acquired or had become 
vested, then’ such rights have been taken away or extinguished at least in 
respect of proceedings commenced before the coming into force of the amend- 
ing Act. It is difficult to believe that the Legislature intended to draw a dis- 
tinetion or to discriminate between cases in which notices had been issued 
before the amendment and those in which notices have been issued after the 
Act was amended or may’be issued hereafter. 
Clause (a)(¢) refers to any proceeding under s. 11, and though the words 
apply” are prospective, the words ‘‘any proceeding’’ would include 
both proceedings pending at the date of the amendment and those commenced 
subsequently. In respect of such proceedings, i.e. both pending and future 
proceedings, it is provided that nothing in sub-ss. (J) and (2) of s. 11-A shall 
apply to them. 

Any doubt on the point is removed by cl. (b), which states that the validity 
of any such proceeding or notice shall not be called in question on the ground 
that such proceeding or notice was inconsistent with the provisions of sub- 
ss, (J) and (2) of s. 11-A. Mr. Bhagwati has urged that the word ‘‘was’’ indi- 
cates that cl. (b) was intended to apply only to past proceedings, i.e. those 
instituted before the Act was amended. This argument cannot be accepted, 
because the words ‘‘such proceeding or notice’’ obviously have reference to 
the proceeding or notice referred to in cl. (a). Clause (a) applies to both 
pending and future proceedings. Consequently, cl. (b) also applies not only 
to past or pending proceedings, but also to future proceedings i. those com- 
menced after the coming into force of the amending Act. The words ‘‘that 
such proceeding or notice was inconsistent with the provisions of sub-sections. 
(1) and (2)’’ have, in our opinion, reference to the time at which the proceed- 
ing was commenced or notice issued. This clause, therefore, provides that 
the validity of any future proceeding or notice shall not be called in question 
on the ground that it is inconsistent with the provisions of sub-ss. (J) and (2) 
of s. 11-A. The only ground, on which it can be said to be inconsistent with 
the provisions of s. 11-A, is that the proceeding was begun or that the notice 
was issued more than three years after the expiry of the relevant period. If, 
therefore, the validity of any proceeding commenced or notice issued after the 
Act was amended cannot be challenged on this ground, it follows that pro- 
ceedings may be commenced or notices may be issued more than three years 
after the expiry of the relevant period. 

The view, which we are taking, is in accordance with that taken in Manordas 
Kalidas v. V. V. Tatke.© Sections 14, 15 and 31 of the Bombay Sales Tax Act, 
1953, correspond to ss. 11, 11-A and 22 of the Central Provinces and Berar 
Sales Tax Act, 1947. Section 15 of the Bombay Act was amended by s. 3 of 
the amending Act. The amendment made in s. 15 is identical with that made 
in s. 11-A of the C.P. and Berar Act. The effect of the amendment made in 
s. 15 was considered in Manordas Kalidas v. V. V. Tatke. At page 1564, it 
was observed: 

“On the principle of the two cases, Commissioner, I.T. v. Narsee Nagsee & Co. and 
Bisesar House v. State of Bombay, to which we have referred, the taxing authority was 
obliged to issue a notice requiring a dealer to make a return within the period prescribed 

_ by s. 15 of the Bombay Sales Tax Act before it was amended, but the Legislature has 
now expressly provided by sub-s. (2) of s. 15 that nothing in s. 15 as it originally 
stood shall apply to any proceeding under s. 14. Evidently since the enactment of Act 
XXII of 1959, the principle applied by this Court in the interpretation of provisions relat~ 
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ing to calling for a return, even though no period of limitation has been prescribed in 
that behalf by a taxing statute, must be regarded as superseded. ..Clause (a)(i) of sub- 
s. (2) of s. 15 is undoubtedly prospective in terms, but by cl. (b) of sub-s. (2) the vali- 
dity of any such proceeding or notice is not liable to be called in question merely on 
the ground that such proceeding or notice was inconsistent with sub-s. (1). It is again 
provided by cl. (a) (ii) of sub-s. (2) that notwithstanding any judgment, decree or order 
of a Court or Tribunal, nothing in sub-s. (1) shall be deemed ever to have been applic- 
able to such proceeding or notice. The widest retrospective operation is, therefore, given 
to cl. (a) (i) of sub-s. (2) of s. 15. The retrospective operation is given to all proceed- 
ings and notices...It is evident that the Legislature intended by the amendment that 
in construing the provisions of s. 31 of the Bombay Sales Tax Act, 1953, the obligation 
to initiate proceedings within the period not longer than the period prescribed by s. 15 
will not be implied.” 

The reply to the second question will, therefore, be in the affirmative. 

Costs costs in the petitions. ; A 


Answer accordingly. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Badkas. 


BHAGWANDAS MOTIRAM v. MOTIRAM RAGHO.*® 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (XCIX 
of 1958), Sec. 132(3)—Proceedings, under enactments repealed by Act, pending 
before Revenue authority on date of commencement of Act—Whether such autho- 
rity can remand matter for fresh enquiry without considering whether it can dis- 
pose of it under Act—Procedure to be followed in such case by authority. 


Section 132(3) of the Bombay Tenancy and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act, 1958, does not wipe out the previous proceedings or lay down 
that all previous orders must be set aside and that, in every case, there must be a 
fresh enquiry. In each case, therefore, it is necessary for the authority concerned 
to consider whether the matter before it cannot be disposed of, in 
accordance with the’ provisions of the Act, on the evidence already led 
or the findings already recorded. If the authority considers that additional evidence 
is necessary, it may take or call for such evidence. If after considering the evidence 
on record, the authority finds that under the Act certain issues arise, which cannot 
be disposed of on the evidence already produced, it may, instead of taking or calling 
fresh evidence, remand the matter for a fresh enquiry. The authority may adopt 
one or other of these courses, but it is not necessary that every matter should be 
remanded for a fresh enquiry. 


Tue facts appear in the judgment. 


C. P. Kalele, for the petitioners. J 
N. L. Abhyankar and S. V. Natu, for respondent No. 1. j 


Cmamani C.J. On April 1, 1956, respondent No. 1, to whom I will here- 
after refer as the respondent, made an application to the Sub-Divisional 
Officer, Khamgaon, under s. 19(2) of the Berar Regulation of Agricultural 
Leases Act. In: his application, he contended that he had cultivated the land 
in dispute in 1955-56 and that he had, therefore, acquired the rights of a pro- 
tected lessee under the above Act. He also alleged that he had been dis.“ 
possessed by the second, third and the fourth petitioners. The land belongs 
to petitioner No. 1. Petitioner, No. 2 is the managing agent of petitioner 
No. 1 and looks after the land. Petitioners Nos. 3. and 4 are said 
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to be lessees from the first two petitioners. The petitioners denied 
that the land had been leased to the respondent. Their case was that they 
even did not know him. The Sub-Divisional Officer dismissed the application 
made by the respondent. On appeal, the Additional Deputy Collector re- 
versed the order made by the Sub-Divisional Officer and directed that possession 
of the land should be handed over to the respondent. Against that order, 
the petitioners filed a second appeal before the Bombay Revenue Tribunal. 
The second appeal was filed on June 29, 1957. During the pendency of this 
appeal, on December 29, 1958, the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 1958, came into force. Sub-section 
(1) of s. 182 of this Act repealed the Berar Regulation of Agricultural Leases 
Act, under which the proceedings had originally been instituted by the respond- 
ent. Clause (a) in sub-s. (3) of s. 182 provides that all proceedings for the 
recovery or restoration of the possession of the land under the provisions of the 
enactments so repealed, pending on the date of the commencement of this Act 
before a Revenue Officer or in appeal or revision before any appellate or 
revising authority shall be deemed to have been instituted and pending before 
the corresponding authority under this Act and shall be disposed of in ac- 
cordance with the provisions of this Act. In view of these provisions, the ap- 
peal filed before the Bombay Revenue Tribunal had to be disposed of in accord- 
ance with the provisions of the new Tenancy Act. This position is not disputed 
before us. The Revenue Tribunal took the same view, but instead of disposing 
‘of the appeal in accordance with the provisions of the new Act, the Tribunal 
set aside the orders made by the revenue officers and remanded the matter for 
a fresh decision, in accordance with the provisions of the Tenancy Act, after 
giving the parties an opportunity to amend their pleadings and to adduce 
additional evidence, if they wished to do so. This order made by the Revenue 
Tribunal is being challenged before us. 


It has been contended by Mr. Kalele, who appears on behalf of the peti- 
tioners, that it was not necessary for the Revenue Tribunal to remand the 
matter for a fresh enquiry without considering whether it could not dispose 
of the appeal in accordance with the provisions of the Tenancy Act. It seems 
to us that this contention of Mr. Kalele must be accepted. Sub-section (3) of 
s. 182 requires that proceedings of the nature specified therein shall be dis- 
posed of in accordance with the provisions of the Act. It does not wipe out 
. the previous proceedings or lay down that all the previous orders must be set 
aside and that, in every case, there must be a fresh enquiry. In each case, 
therefore, it is necessary for the authority concerned to consider whether the 
matter before it cannot be disposed of in accordance with the provisions of 
the Act, on the evidence already led or the findings already recorded. If the 
authority considers that additional evidence is necessary, it may take or call 
for such evidence. If after considering the evidence on record, the authority 
finds that under the new Act certain issues arise, which cannot be disposed of 
on the evidence already produced, it may, instead of taking or calling for fresh 
evidence, remand the matter for a fresh enquiry. In each case, however, the 
authority must examine the materials already on record and consider whether 
the matter cannot be disposed of on those materials in accordance with the 
provisions of the new Act. If it comes to the conclusion that it cannot dis- 
pose of the matter in accordance with the provisions of the new Act on the 
evidence already led or the findings already recorded, it may adopt one or other 
of the courses pointed out above. But it is not necessary that every matter 
should be remanded for a fresh enquiry. 


; So far as the present case is concerned, the principal issue to be determined 
` is whether the respondent was a protected lessee under the Berar Regulation 
of Agricultural Leases Act. Evidence had been led on this issue and it should 
be possible for the Revenue Tribunal to decide it on the evidence on record. 
If after deciding this question, the Tribunal considers that some further issues 
have to be determined, on which additional evidence is necessary, it may take 
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or call for such evidence. On the other hand if the Tribunal considers that 
for determination of those further issues, it will be desirable to hold a fresh 
or further enquiry, it may remand the matter to the appropriate authority. 


We, therefore, set aside the order made by the Bombay Revenue Tribunal 
on September 15, 1959, and direct that the Tribunal should hear the appeal 
filed by the petitioners and dispose it of in the light of the observations con- 
tained in this judgment. No order as to costs. 


Order set aside. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


GOPAL MAYAJI PARAB v. T. ©. SHETH.* 

Sea Customs Act (VIII of 1878), Sec. 167(8)—Foreign Exchange Regulation Act (VI of 
1947), Sec. 8(1)—Act of importation of prohibited goods when completed—Acts and 
attempts to destroy evidence that goods smuggled whether form part of offence under 
s. 167(8)—Persons helping only in melting smuggled gold whether makes them con- 
cerned in offence under s. 167(8)—“Person concerned,” meaning of words in s. 167(8). 


The act of importation contrary to restrictions and prohibitions referred to in the 
first column of cl. (8) of s. 167 of the Sea Customs Act, 1878, would be completed 
at the period of time when the goods cross the customs barrier. It is at that moment 
of time that the restriction and pohibition is violated. Whatever is transacted 
with reference to the goods subsequent to that period of time would be dealing 
with smuggled goods and/or goods imported contrary to prohibition and restriction. 
That dealing cannot be an act of importation into India contrary to prohibition and 
restriction and cannot form part of the offence as mentioned in s. 167(8) of the Act. 
Therefore, acts and attempts to destroy evidence that the goods were smuggled can- 
not be considered as part’ and parcel of the transaction of smuggling. If persons 
have helped only in having the smuggled gold melted and have thus destroyed the 
evidence that gold of foreign origin was smuggled into India, it does not make them 
persons concerned in the offence mentioned in s. 167(8). 

The words “person concerned” in s. 167(8) of the Sea Customs Act, 1878, relate 
to all those who may have an interest already accrued in the illegal importation 
prior to the period of time of such importation. 

i The Attorney-General v. Robson’ and Shewpujanrai Indrasanrai Ltd. v. The Col- 
lector of Customs,’ referred to. 


Tue facts appear in the judgment. 


Ishwarlal C. Dalal, with H. Bapna, for the petitioners. 
R. J. Joshi, for the respondents. 


K. K. Desar J. This is a petition under art. 226 of the Constitution challeng- 
ing the validity of an order dated April 20, 1959, whereunder respondent No. 1 
inter alia directed petitioner No. 1 to pay penalty of Rs. 10,000 and petitioner 
No. 2 to pay penalty of Rs. 1,000 under fhe provisions of sub-s. (8) of s. 167 of 
the Sea Customs Act. 

Though there are several allegations in ‘the petition at the trial the petitioner 
has proceeded on the footing that he admits the correctness of findings as to 
facts as mentioned in the impugned decision. Those facts are as follows: 

Prior to April 10, 1958, one Shankarlal was in possession of two slabs of gold 
which were smuggled into India. It was arranged on behalf of Shankarlal 
that these two slabs of gold should be melted at the shop of petitioner No. 1, 
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who carries on business of running a metal melting workshop near Mumbadevi 
Post Office at Bombay. It was arranged that petitioner No. 1 should send his, 
employee to take delivery of these two slabs of gold at the shop of Messrs. B. 
Mohanlal and Co. at Jambli Moholla. In accordance with the arrangement 
petitioner No. 1 deputed petitioner No. 2 to receive these two slabs of gold. 
One Shivlal-who is known to both Shankarlal and the petitioners at the shop 
of Messrs. B. Mohanlal and Co. delivered these two slabs of gold to petitioner 
No. 2 who brought the same to the shop of petitioner No. 1. Whilst these two 
slabs were about to be melted in the shop of petitioner No. 1, under a 
search warrant the same were seized. Both the petitioners thereafter made 
certain statements to the investigating officers. In his statement petitioner 
No. 1 divulged the aforesaid facts and also stated that Shankarlal through his 
„two associates (1) Shivlal and (2) Jamnadas Bhikabhai used to send smug- 
gled gold for melting at the shop of petitioner No. 1. On receiving in- 
formation, petitioner No. 1 in accordance with the arrangement made, used to 
depute petitioner No, 2 for receiving delivery of the smuggled gold at the shop 
of Messrs. B. Mohanlal and Co. The gold used to be delivered to petitioner 
No. 2 by Shivlal or Jamnadas. The gold was melted in the shop of petitioner 
No. 1 and returned to Shivlal or Jamnadas at the shop of Messrs. B. Mohanlal 
and Co. for being delivered to Shankarlal. He admitted that he used to do 
this work of melting for Shankarlal since after Divali 1957 and that he has 
done it for Shankarlal for about 20 occasions. He also admitted that in respect 
of moneys received by him for these services rendered and the gold received 
he never made any entries in his books of account. Petitioner No. 2 also ad- 
mitted these facts and that he had been several times deputed for the purpose 
of receiving and returning delivery of the smuggled gold and that for each 
such trip he was being paid Rs. 10 by Shankarlal or by Shivlal. He also ad- 
mitted that he was aware that the gold in question used to be smuggled gold. 


~ On these facts respondent No. 1 has made a finding that the petitioners were 
liable to pay penalty or fine as mentioned in s. 167(8) of the Sea Customs Act. 

In the petition the petitioners have raised several contentions but Mr. Dalal 
for the petitioners informed me that he was raising only two contentions at 
the hearing, viz. that on the facts as found by respondent No. 1 in his decision 
he had no jurisdiction to levy any penalty against the petitioners and that 
accordingly the order was altogether without jurisdiction. For that conten- 
tion he has placed reliance on the phraseology of s: 167(8) of the Act. 

His second contention was that the investigation was under the Land Cus- 
toms Act, IX of 1924, and that the restrictions as imposed under s. 19 of the 
Sea Customs Act were not applicable to any proceedings under the Land Cus. 
toms Act and, therefore, also respondent No. 1 had no jurisdiction to levy the 
penalty as he had done. On hearing arguments of Mr. Dalal in support of his 
first contention I intimated to him that I was inclined in his favour and ac- 
cordingly he has not pressed this second contention before me though the same 
is kept open for arguments if it become necessary to do so. 

Now, as regards the first contention the relevant provisions are to be found 
in the notification dated August 25, 1948, made under the Foreign Exchange 
Regulation Act, 1947, and s. 167(8) of the Sea Customs Act. The charge which 
arose against the petitioners and the issue which was to be decided by respond- 
ent No. 1 was that in respect of two gold slabs in question there was prohibi- 
tion and restriction on importation thereof by reason of the notification dated 
August 25, 1948, issued under s. 8(/) of the Foreign Exchange Regulation Act, 
1947, read in conjunction with s. 19 of the Sea Customs Act and that each 
petitioner was ‘‘the person concerned’’ in the offence of importation of these 
two slabs of gold contrary to the prohibition and restriction as imposed under 
that notification. 


The question is whether this decision that the petitioners were the persons 
concerned in such an offence is in accordance with the provisions of s. 167(8). 
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The relevant parts of the notification and the provisions of s. 167(8) run as 
follows :— 
Notification :— 

“The Central Government is pleased to direct that except with the general or spe- 
cial permission of the Reserve Bank, no person shall bring or send into India from any 
place outside India— DR 

(a) any gold coin, gold bullion, gold sheets or gold ingot, whether refined or not; 
or...” 
Section 167 (8) 

If any goods, the importation...of which is for the time being prohibited or restrict- 
ed...be imported into...India contrary to such prohibition or restriction; or 

if any attempt be made so to import...any such goods; or... ` 

if any such goods,...be found either before or after landing. ..to have been conceal. 
ed in any manner on board of any vessel within the limits of any port...” 

The penalty leviable is stated as follows :— , 

“such goods shall be liable to confiscation; and any person concerned in any such 
offence shall be liable. to a penalty not exceeding three times the value of the goods or 
not exceeding one thousand rupees.” - 

Reliance has been placed by Mr. Dalal on the language and phraseology of 
the notification and s. 167(8) of the Act in support of the contention. that on 
the facts as found against the petitioners they could not be stated to have 
been concerned in any offence as mentioned in s. 167(8) of the Act. It is 
apparent on the reading of the notification that the restrictions relate to bring- 
ing or sending into India. Whoever, therefore, brought or sent into India the 
two gold slabs in question was obviously acting contrary to the restriction and 
prohibition as mentioned in the notification. On the facts as already mention- 
ed above, it could not be argued on behalf of the respondent that the petitioners 
were directly bringing into or sending to India these two gold slabs. The 
offence as mentioned in the first column of el. (8) of s. 167 has several differ. 
ent items. The first item directly relates to importation into India contrary 
to the prohibition or restriction imposed. The second item relates to attempts 
for doing the same. The fourth item relates to such restricted and prohibited 
goods being found before or after landing concealed on board of any vessel 
within the limits of the port. That item is indicative of the fact that the 
offerte relates to the time before completion of importation of the goods into 
India. It is apparent to me that the act of importation would be completed 
at the period of time when the goods cross the customs barrier. The act of 
importation contrary to restriction and prohibition would be complete once 
the customs barriers are crossed. It is at that moment of time that the res- 
triction and prohibition is violated. Whatever is transacted with reference 
to the goods subsequent to that period of time would be dealing with smuggled 
goods and/or goods imported contrary to prohibition and restriction. That 
dealing cannot be an act of importation into India contrary to prohibition 
and restriction. That appears to be the direct effect of the language of s. 167 (8). 


The question, however, is as to the true construction of the words of the 
penalty as prescribed in the 3rd column of s. 167(8). The words are ‘‘any 
person concerned in any such offence.’’ The offence involved in this case is 
obviously of importation contrary to prohibition and restriction and also as 
mentioned in several items of cl. (8). It is certainly difficult to define the 
exact meaning of the words ‘‘any person concerned in any such offence’’ as 
contained in the 8rd column. It may be that a person may be concerned as 
being in conspiracy to have the smuggled goods imported for purchasing the 
same from a date prior to the impartation thereof. It may be that such a pur- 
chaser may be penalised as a person concerned in any such offence. This 
wider question is unnecessary for me to decide on the facts as appearing in 
this petition. The only fact against the petitioners in this petition is that they 
have in respect of smuggled gold helped in having the same melted. It is 
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implied in the argument of`the respondent that the melting was found neces- 
sary by Shankarlal to have all evidence of the goods having been smuggled des- 
troyed. According to the respondents the act of smuggling is complete when the 
melting is complete. That, in my view, cannot be the true construction of this 
penal provision. The provision of s. 167 (8) is a provision in respect of a charge 
of criminal nature and such provision in a statute must be construed strictly. 
Apart from all other considerations I cannot take the view that acts and 
attempts to destroy evidence that the goods are smuggled should be con- 
sidered as part and parcel of the transaction of smuggling. In my view 
the offence is complete as I have already mentioned at the period of time when 
the goods cross the customs barrier contrary to the restriction and prohibition 
imposed. Whatever is done with the goods subsequent to that period of time 
cannot form part of the offence as mentioned in s. 167(8). In that view of 
the matter I must hold that the penalty. that is levied against the petitioners 
was without any jurisdiction and that the same must be set aside. 


In connection with the construction of the words ‘‘person concerned’’, 
Mr. Joshi has relied upon the decision in the case of The Attorney General v. 
Robson.’ On the facts and the construction of the statute in question, in that 
case it was held that the words ‘‘Otherwise concerned’’ mean having any in- 
terest whatever in the matter. The words of the statute in that case were 
much more wider and are not apposite to the phraseology of s. 167(8). Even 
if the construction to be applied in the’ present case was that ‘‘person con- 
cerned’’ meant ‘‘person having any interest whatever in the matter”, that 
meaning would have to be applied to the matter of the smuggling of the two 
slabs of gold in question. The offence of smuggling, in my view, became com- 
plete at the period of time when the gold was imported into India contrary 
to prohibition and restriction and the subsequent attempts to destroy the evi- 
dence that the gold was of foreign origin cannot make the petitioners persons 
having interest in the matter of smuggling of this gold. Mr. Joshi also relied 
upon the observation of the Supreme Court in the case of Shewpujanrai Indra- 
sanrai Lid. v. The Collector of Customs.2 The relevant part of the observa- 
tions are as follows (p. 838) :— 

“ ..There is, we think, an appreciable difference between the expression ‘any per- 
son concerned in any such offence’ occurring in the third column of s. 167(8) of the Sea 
Customs Act and the expression ‘whoever contravenes any of the provisions of this 
Act’ occurring in s. 23 of the Foreign Exchange Act. A person may be concerned in 
the importation of smuggled gold, without being a smuggler himself or without him- 
self contravening any of the provisions of the Foreign Exchange Act. In this sense, 
the scope of s. 167(8), Sea Customs Act, is different from that of s. 28 of the Foreign 
Exchange Act.” 
` Now, these observations certainly are indicative of the fact that the indivi- 
dual bringing into India gold or other goods contrary to prohibition or res- 
triction imposed is not the only person covered by the phrase ‘‘person con- 
cerned’’ as contained in third column of s. 167(8). As I have already indi- 
cated a purchaser who arranges to have the gooas imported into India contrary 
to the restriction and prohibition may be a person who is concerned in the 
offence as mentioned in s. 167(8). That, however, is not a person who is deal. 
ing with the goods subsequent to the arrival thereof without his being con- 
cerned in ilegal importation thereof into India. It appears to me that the 
words ‘‘person concerned’’ relate to all those who may have ax interest al- 
ready accrued in the illegal importation prior to the period of time of such 
importation. That, however, I have no reason to decide in this case and does 
not arise before me. So far as the petitioners are concerned I cannot hold that 
they were persons concerned in the importation of these two slabs of gold into 
India. That they have been helping Shankarlal in destroying the evidence of 


1 (1850) 20 L. J. Exch. 188. 2 [1959] 8.C.R, 821. 
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gold of foreign origin smuggled into India does not in any manner make them 
persons concerned in the offence as mentioned in s. 167(8&). 

The petitioners are accordingly entitled to have the penalty imposed upon 
them quashed. The impugned order as against the petitioners will, therefore, 
ieee quashed. ‘The respondents will pay costs of the petition to the peti- 
ioners. 

> 7 Petttion allowed. 
Solicitor for the respondents: G. M. Divekar. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 





Before Mr. Justice S. T. Desai and Mr. Justice Tambe. 


ABDUL LATIF JUSABHAI v. D. R. JAODEKAR.* 

C.P. and Berar Letting of Houses and Rent Control Order, 1949, Cls. 13(3) (vi) & 13(8) 
—“Residential house” meaning of expression in proviso to s. 13(3)(vi)—Landlord 
occupying own house having no amenities of dwelling place or not affording sufficient 
accommodation—Whether such landlord debarred from seeking to terminate tenancy 
of his tenant occupying his other house. 


The expression “residential house” occurring in the proviso to cl. 13(3) (vi) of the 
C.P. and Berar Letting of Houses and Rent Control Order, 1949, means a house suit- 
able for being used as a dwelling place having the necessary amenities and affording 
sufficient accommodation to meet the reasonable needs of the landlord and the mem- 
bers of his family, having regard to his status in life. Therefore, the mere fact that 
the landlord is occupying his own house will not debar him from seeking to termi~ 
nate the tenancy of his tenant if the house in his occupation has no amenities of a 
dwelling place or it does not afford sufficient accommodation to meet his needs. 

Kisanlal Radhakisan v. Liladhar Daulatram' and Nanhu Sakharam v. D. C. Chhind- 
wara, referred to. 


Tre facts appear in the judgment. 


B. R. Mandlekar and M. R. Mandlekar, for the petitioner. 
N. L. Abhyankar and S. V. Natu, for opponent No. 3. 


TAMBE J. By this petition under arts. 226 and 227 of the Constitution of 
India the petitioner prays for issuance of an appropriate writ or order quash- 
ing the appellate order dated June 23, 1959, made by the Deputy Collector, 
respondent No. 1 hereto, and prohibiting respondent No. 3 from terminating 
his (petitioner’s) tenancy. The matter arises out of proceedings taken under 
the C.P. and Berar Letting of Houses and Rent Control Order, 1949, herein- 
after called the Order or the Rent Control Order. 

Respondent No. 3 claimed to be the owner of the house in question. He 
stated that it had fallen to his share in a partition among the members of his 
family. The petitioner is occupying those premises as a tenant. Respondent 
No. 3 applied to the Rent Controller under cl. 18(3) (vi) of the Order for per- 
mission to serve a quit notice on the petitioner on the ground that he (respond- 
ent No. 3) needed the house for the purposes of his bona fide residence. The 
petitioner opposed this application on various grounds. One of the contentions 
raised by him, and which is material for the purpose of this case, was that 
respondent No. 3 was not entitled to claim the relief and apply under 
el. 18(3) (vi) of the Order ‘inasmuch as he was in occupation of another resi- 
dential house of his own in the same town. 

*Decided, February 2, 1960. Special Civil era JJ. (Unrep.). (1959 N.L.J. Note 99). 
Application No. 284 of 1959. 2 (1953) Miscellaneous Petition No. 291 


1 (1859) Special Civil Application No. 406 of 1952, decided on ie a (Uhren 27, ata by 
of 1958, decided on July 8, 1959, by Tambe Sinha C. J. and Mudholker 
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The Rent Controller found that as a result of the partition two houses, 
inclusive of the house in question, fell to the share of respondent No. 3; on the 
date of the application he was occupying one of them and the tenant was in 
occupation of the other; the house which was occupied by respondent No. 3 
at that time was a double storeyed paccka house but was only 15 eubits by 8 
to 10 cubits in dimension. He was also in occupation of a tin shed (saiwan) 
which he was using as his kitchen. The tin shed was 15X10 cubits in dimen- 
sion. There was no separate bath room or latrine attached to the house in 
occupation of respondent No. 3. As compared with the house in occupa- 
tion of the petitioner, the house in occupation of the petitioner was definitely 
more spacious; it has an upper storey on the middle room, the area being 65 X50 
feet, it has a latrine, kitchen and a temporary bath room attached to it. On 
these findings the Rent Controller reached the conclusion that respondent No. 3 
needed the house in occupation of the petitioner for the purpose of his bona 
fide residence, but in view of the fact that respondent No. 3 was already in 
occupation of another house of his own, the proviso to cl. 18(3) (vt) debarred 
him from claiming the relief. In this view of the matter, he rejected the appli- 
cation of respondent No. 3. 


Feeling aggrieved by this order respondent No. 3 preferred an appeal before 
respondent No. 1. Respondent No. 1 did not concur with the view taken by the 
Rent Controller. He, therefore, allowed the appeal, but curiously enough he 
has made no operative order granting respondent No. 3 permission to terminate 
the tenancy of the petitioner. It is against this order of respondent No. 1 that 
the petitioner has approached this Court under arts. 226 and 227 of the Consti- 
tution praying for the aforesaid relief. 


Mr. B. R. Mandlekar, learned counsel for the petitioner, contends that res- 
pondent No. 1 was in error in allowing the appeal. The facts found are that 
respondent No. 3 was in occupation of another house of his own in the town and 
was on the date of the application residing therein. The proviso to el. 138(3) (vi), 
therefore, debarred him from terminating the tenancy of the petitioner. Whe- 
ther the premises in occupation of respondent No. 3 are suitable for residential 
purposes or whether the accommodation therein is sufficient for the needs of 
respondent No. 3 are questions wholly irrelevant. The fact of occupation of 
the other house by respondent No. 3 in the same town prevents him from ter- 
minating the tenancy of his tenant who is occupying a different house. Reliance 
is placed by Mr. Mandlekar on certain observations in Kisanlal Radhakisan v. 
Inladhar Daulatram.’ We find considerable difficulty in accepting the con- 
tention raised by Mr. Mandlekar. 

Clause 13(3) (vi) of the Order is in the following term: 

“(3) If after hearing the parties the Controller is satisfied—... 

(vt) that the landlord needs the house or a portion thereof forthe purpose of his 
bona fide residence, provided he is not occupying any other residential house of his own 
in the city or town concerned, 
he shall grant the landlord permission to give notice to determine the lease as required 
by sub-clause (1).” 

Now, on the language of this sub-clause it is clear that the mere occupation 
of another house of his own in the city or town by a landlord does not debar 
him from claiming premises in occupation of his tenant for the purpose of his 
bona fide residence. ‘What debars him from getting the relief is the occupa- 
tion of other residential house of his own. In framing the Order the State 
Government has advisedly used the expression ‘‘Residential house’’. The 
emphasis must be on the word ‘‘Residence’’. Thus, in each and every case it 
has to be determined by the authorities concerned whether the house in the 
occupation of the landlord is a residential house. The question thus that arises 
for consideration is the true import of the expression ‘‘residential house’’. 


1 (1959) Special Civil Application No. 406 and Raju JJ. (Unrep.). (1959 N.L.J. Note 99). 
of 1958, decided on July 8, 1959, by Tambe 
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In Stroud’s Judicial Dictionary (8rd edn.) it is observed (p. 2569) : 

“The words ‘residence’ and ‘place of abode’ are flexible, and must be construed ac- 
cording to the object and intent of the particular legislation where they may be found. 
Primarily, they mean the dwelling and home where a man is supposed usually to live 
and sleep.” 

In the Oxford English Dictionary, one of the meanings of the word ‘resi- 
dence’ is given as, ‘to have one’s usual dwelling place or abode. ..to establish 
oneself’. The word ‘residence’ thus carries with it the idea of a place which is 
suitable for being used as an abode or a dwelling place. In other words, a 
place having the necessary amenities which a dwelling place or abode usually 
has, such as living rooms, kitchen, bathroom, latrine ete. When used in rela- 
tion to any particular person, it also necessarily carries with it the idea that 
the place affords sufficient accommodation to meet the needs of that person 
and the members of his family, of course, not according to the standard of a 
fastidious person but according to a reasonable standard having regard to the 
status of the person occupying it. è 

In our opinion, in the Rent Control Order the expression ‘‘residential house’? 
is not used in any different sense than stated above. The Rent Control Order 
is made by the State Government in exercise of the powers conferred on it by 
s. 2 of the Central Provinces and Berar Regulation of Letting of Accommoda- 
tion Act. This section empowers the State Government to make an order to 
provide for regulating the letting and sub-letting of any accommodation or 
class of accommodation whether residential or non-residential, whether fur- 
nished or unfurnished and whether with or without board and in particular 
for controlling the rents for such accommodation, for preventing the eyiction 
of tenants or sub-tenants in specified circumstances, for requiring such accom- 
modation to be let either generally, or to specified persons or class of persons 
and for collecting any information or statistics with a view to regulating any 
of the aforesaid matters. 

Now, when the Order is read as a whole it becomes clear that it aims at en- 
suring to the tenant the occupation of the premises let out to him by the land- 
lord at a fair rent to be fixed by the Rent Control authorities and the premises 
in his possession being maintained in good repairs by the landlord. It prevents 
the landlord from determining the tenancy at his choice and specifies. the 
grounds on which he could obtain the permission of the Rent Control autho- 
rities to determine it. Lastly, it provides for making available the premises 
vacated by the tenant first to certain specified class of persons such as a person 
holding an office of profit under the Union or State Government, or to any 
person holding a post under the Madhya Pradesh Electricity Board, or to a 
displaced person or to an evicted person, provided that the landlord does not 
need the premises for his own occupation. The grounds on which a landlord 
can obtain permission of the Rent Control authorities to terminate the tenancy 
are contained in cl. 13 of the Order. Generally speaking, tenancy of a tenant 
cannot be terminated as long as the tenant is properly using the premises for 
the purpose for which they were let out and has been paying the rent regular- 
ly, save and except where the Jandlord requires the premises for his bona fide 
residence or where he requires them to effect essential repairs or alterations 
which cannot be made without the tenant vacating the premises. It thus 
appears that the intention of the framers of the Act is that bona fide need of 
the landlord to oceupy his own house for his residence should prevail over the 
need of the tenant. 

The relevant provisions relating to this topic are contained in cls. 18(3) (vi) 
and 18(8) of the Order. Clause 13(8) of the Order provides that when a land- 
lord applies to the Controller under item (vè) of sub-cl. (3), the Controller 
shall enquire into the needs of the landlord, and if on enquiry the Controller 
is satified that the needs of the landlord will be met by the occupation of a 
portion of the house, he shall give permission in respect of such portion only. 
Looking to the main provision of cl. 13(3) (vi) read together with cl. 18(8) 
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it is clear that securing such accommodation for the landlord for his residence 
which his reasonable need demands is aimed at. In other words, they aim at 
securing a dweélling place or house for a landlord. To these main provisions 
there is a proviso that the landlord would not get permission to terminate the 
tenancy if he is already in possession of any other ‘‘residential’’ house of his 
own. It is a fundamental rule of construction that the proviso must be con- 
sidered with relation to the principal matter to which it stands as a proviso. 
It is, therefore, difficult to assume that it is intended that the mere fact that 
the landlord is occupying his own house would debar him from seeking to ter- 
minate the tenancy of his tenant even if the house in his occupation has no 
amenities of a dwelling place or it does not afford sufficient accommodation to 
meet his needs. In our judgment, therefore, the expression ‘‘residential house’’ 
occurring in the proviso to cl. 138(3) (vi) means a house suitable for being used 
as a dwelling place having the necessary amenities and affording sufficient 
accommodation to meet the reasonable needs of the landlord and the members 
of his family, having regard to his status in life. 

A similar view appears to have been taken by a Division Bench of the Nag- 
pur High Court in Nanhu Sakharam v. D. C. Chhindwara.2 In that case the 
landlord owned two houses in the town of Seoni. One was a kaccha house 
which the landlord had occupied for his residence. Attached to this house was 
an annexe which was used by him for storing his wares. The other house was 
a pacca house and was let out by him to a tenant. The kaccha house fell down. 
The landlord along with his family then shifted to occupy the annexe for pur- 
poses of their residence and thereafter made an application under cl. 18(3) (vi) 
for permission to give quit notice to the tenant. The Rent Controller found 
that the landlord’s family consisted of five members and they could not be ac- 
commodated in that annexe. He, therefore, granted permission to the landlord 
to serve necessary notice on the tenant. On appeal the Deputy Commissioner 
reversed the order of the Rent Controller. In allowing the appeal the Deputy 
Commissioner observed that the fact that the members of the family of the 
landlord have increased or that the house occupied by the landlord was insuff- 
cient for his needs was of no consequence. The landlord then moved the High 
Court under art. 226 of the Constitution. In allowing the petition the Division 
Bench observed: 


“The Deputy Commissioner could have refused permission to the landlord if he 
found that the landlord was in occupation of his own residential house in the town. 
He has not set aside the finding of the Rent Controller that the landlord was at present 
occupying the annexe meant for storing his wares. That certainly cannot be said to be 
a residential house; the landlord has to be content for the present with that much of 
accommodation because of circumstances beyond his control. ...If the Deputy Com- 
missioner had set aside the findings recorded by the Rent Controller to the effect that 
the landlord’s family has outgrown the present very inadequate accommodation afford- 
ed by the annexe aforesaid, he would have been right in refusing the permission sought. 
But the finding being what it is, it is almost impossible to hold that a family of 5 persons 
could with due regard to privacy be accommodated in one cottage.” 

The ratio of this decision appears to us to be that both the considerations viz. 
whether the premises in the occupation of the landlord are suitable for being 
used as a residential house as well as the adequacy of the accommodation afford- 
ed must enter into the judicial verdict in ascertaining whether the landlord iz 
in occupation of a residential house within the meaning of the proviso 
to el. 13(3) (vs). 

The observations in Kisanlal Radhaktsan v. Liladhar Daulatram on which 
reliance was placed by Mr. Mandlekar in support of his contention are: 

“Firstly, the authority concerned has to find out whether the landlord is in occu- 
pation of his own house for purposes of his residence. If it is so established then he 
need not proceed to further inquire into the matter. If the landlord is not in possession 


2 (1953) Miscellaneous Petition No. 291o0f C.J. and Mudholkar J. (Unrep.). 
1952, decided on February 27, 1953, by Sinha 
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of any such house then the Rent Controller has to consider whether the premises in 
respect of which the application is made are bona fide required by the landlord for the 
‘purpose of his residence. Whether the house is fit enough for residence at the time 
the application is made is absolutely of no relevance in deciding the issue.” 

These observations when read in the context of the facts of that case are of 
no assistance to the petitioner in this case. In that case, the landlord who had 
applied to the Rent Controller was not in occupation of any house of his own 
for the purpose of his residence. In opposing the landlord’s application the 
tenant had raised a plea that the premises in his occupation were not suitable 
for residential purposes at all. The landlord, therefore, was not entitled to 
terminate the tenancy of the tenant. The landlord’s case was that even though 
the prenfises in the occupation of the tenant may not on that date be suitable 
for being used for residential purposes on getting possession thereof he would 
make suitable alterations and would use it for his residential purposes. The 
contention of the tenant had prevailed before the Rent Controller. The view 
taken by the Rent Controller was that cl. 18(3) (vs) is applicable only to such 
premises which are being used or which can be used for residential purposes 
and cannot be applied to such premises which could be converted by the land- 
lord into residential premises. The observations on which Mr. Mandlekar has 
placed reliance were made in dealing with the view taken by the Rent Control- 
ler. The following observations which immediately follow those relied on by 
Mr. Mandlekar, make the position clear: 

“It may be that the landlord may get necessary changes made according to his re- 
quirements by expending money or may even choose to reside in the house even as it 
is, suffering all the inconveniences. It is his choice. The second respondent was in error 
in holding that clause 13(3) (vi) has no application to premises not suitable in praesenti 
for residential use.” 

This decision, therefore, has: no application to the facts of the present case. 

The conclusions to which we have reached, however, are not sufficient to dis- 
pose of the case finally. The appellate authority, as already stated, has not 
made any operative order nor does it appear to have considered the question 
as regards the suitability of the premises in ocqupation of the landlord for 
being used as a residential house or the adequacy or inadequacy of the accom- 
modation afforded by it to meet the reasonable needs of the landlord and his 
family members. The case, therefore, will have to go back to respondent 
No. 1 for deciding the appeal afresh. 

In the result, the rule is made absolute. The order of respondent No. 1 
dated June 23, 1959, is quashed and the case is sent back to respondent No. 1 
for a fresh decision in the light of the observations herein made. Costs of this 
petition will abide the result. $ 
Eule made absolute. 


CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Raju. 


THE STATE OF BOMBAY v. JANARDHAN CHAITU.* 

Criminal Procedure Code (Act V of 1898), Secs. 256, 204(1A), 252—Examination of wit- 
nesses by complainant in case instituted otherwise than on police report—Whether 
complainant restricted to examine witnesses whose names given in list under 
s. 204(1A). 

In cases instituted otherwise than on a police report the complainant is restricted 
to the examination of witnesses whose names are given in the list under s. 204(1A) of 
the Criminal Procedure Code, 1898. 


*Decided, February 12, 1960. Criminal Reference No, 84 of 1959, 
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In proper cases if an application is made to Court, the complainant may be permit- 
ted to add names to the list given by him under s. 204 (1A) of the Code. But the 
Court should not give permission to add names to the list if it is going to prejudice 
the case of the accused or if it is not in the interests of justice. 

: Emperor v. Nagindas Narottamdas, referred to. 


THe facts appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, for the State. 
P. @. Phadke and Y. N. Vidwans, for opponent No. 1. 

P. N. Karekar, for opponents Nos. 2 and 4. 

A. G. Nagmets, for opponents Nos. 3, 5 and 6. 


Rasu J. The learned Sessions Judge of Nagpur has made this reference 
under s. 438, Criminal Procedure Code, recommending that the order of Magis- 
trate, 1st Class, Saoner, rejecting an application made by the complainant in 
a case against five accused persons under ss. 494 and 494 read with s. 109, 
Indian Penal Code, to examine additional witnesses to prove that subsequent 
to the date of the second bigamous marriage of Guna, a child was born to 
Guna and his second wife Milibai, on the ground that under s. 256, Criminal 
Procedure Code, after the framing of the charge, the complainant could 
examine only such of the witnesses as had remained unexamined out of the list 
of witnesses given by the complainant, be quashed. The learned Sessions Judge, 
however, took a different view and relying on Emperor v. Nagindas Narottam- 
das’ held that the words ‘‘any remaining witnesses’’ in s. 256, Criminal Proce- 
dure Code, are not restricted to witnesses left out from the list of witnesses given 
by the complainant and has made this reference to set aside the order of the 
Magistrate. 

The question for determination is the meaning of the expression ‘‘any re- 
maining witnesses’’ in s. 256, Criminal Procedure Code. 

The material portions of the relevant ss. 252 and 256 are as follows: 

“252. (1) In any case instituted otherwise than on a police report, when the 
accused appears or is brought before a Magistrate, such Magistrate shall proceed to hear 
the complainant (if any) and take all such evidence as may be produced in support 
of the prosecution:... 

(2) The Magistrate shall ascertain, from the complainant or otherwise, the names 
of any persons likely to be acquainted with the facts of the case and to be able to give 
evidence for the prosecution, and shall summon to give evidence before himself such 
of them as he thinks necessary. 

256. (1) If the accused refuses to plead, or does not plead, or claims to be tried, 
he shall be required to state, at the commencement of the next hearing of the case or, 
if the Magistrate for reasons to be recorded in writing so thinks fit, forthwith, whether 
he wishes to cross-examine any, and, if so, which of the witnesses for the prosecution 
whose evidence has been taken. If he says he does so wish, the witnesses named by 
him shall be recalled and, after cross-examination and re-examination (if any), they 
shall be discharged. The evidence of any remaining’ witnesses for the prosecution shall 
next be taken, and, after cross-examination and re-examination (if any), they also 
shall be discharged. The accused shall then be called upon to enter upon his defence 
and produce his evidence.”... 


Under sub-s. (2) of s. 252 it is for the Magistrate to ascertain from the com- 
plainant or otherwise the names of any persons likely to be acquainted with 
‘the facts of the case and to be able to give evidence for the prosecution. In 
cases instituted on a police report, the names of the persons who appear to be 
acquainted with the circumstances of the case are stated in the charge-sheet 
filed under s. 173, Criminal Procedure Code. In cases instituted otherwise on 
a police report, which are dealt with under s. 252, Criminal Procedure Code, 


1 (1942) 44 Bom. L,R. 462, 8.0..[1942] A.I.R. Bom. 214, 
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it is for the Magistrate to ascertain from the complainant or otherwise the 
names of any persons likely to be acquainted with the facts of the case and 
"to be able to give evidence for the prosecution, and summon to give evidence 
* before himself such of them as he thinks necessary. .As regards remaining 
witnesses, it was, therefore, provided in s. 256 that after the framing of the 
charge and taking the plea of’the accused, and after further examination of 
the witnesses recalled by the accused, the evidence of the remaining witnesses 
for the prosecution should next be taken. The word used is ‘‘shall’’. The 
Magistrate is, therefore, bound to take the evidence of the remaining witnesses 
under s. 256. As the Magistrate is bound to take the evidence of such wit- 
nesses, it would be reasonable to take the view that ‘‘any remaining witness- 
es’? in s. 256 mean only the witnesses remaining out of the group of witnesses 
` referred to in s. 256. If the words ‘‘any remaining witnesses’’ include any 
witnesses not ascertained under s. 252, it would be open to the complainant 
to mention additional witnesses and insist that the Magistrate should examine 
them under s. 256. As to the meaning of this expression, I am, ‘however, 
bound by the view taken in Emperor v. Nagindas, where it is held that there 
is no justification for limiting the words ‘‘any remaining witnesses’’ in s. 256 
to those remaining from the list of witnesses already given. 

Prior to the amendment of Criminal Procedure Code in 1955, m cases insti- 
tuted otherwise on a police report, a complainant was not obliged to give a 
list of the witnesses and it was for a Magistrate to ascertain under s. 252(2) 
the names of such witnesses and to summon such of them as he thinks neces- 
sary. But in 1955 a new section has been added namely s. 204(/A). Section 
204(74), introduced by Act XXVI of 1955, provides that no summons or war- 
rant shall be issued against the accused under sub-s. (7) until a list of the pro- 
secution witnesses has been filed. Before 1955, it was not obligatory on the com- 
plainant in a case instituted otherwise on a police report to file a list of wit- 
nesses. Section 204(/4) makes it obligatory for a list of witnesses to be filed 
by the complainant even in such eases. Although s. 204(/A) was added in 
1955, the Legislature did not make consequential amendment in s. 252(2), 
Criminal Procedure Code. 

It is contended by the learned counsel for opponents Nos. 2 and 4 that in 
1955, s. 204(74) has been added and that s. 256 has to be read with s. 204(JA), 
and that if any witnesses are allowed to be examined by the complainant, 
s. 204(7A) and also s. 540 would be rendered nugatory. 

After the introduction of new s. 204(JA), other sections of the Criminal 
Procedure Code and in particular s. 256 have to be read along with s. 204(/A4) 
and the question is whether the words ‘‘any remaining witnesses’’ used in 
s. 256 would have reference to the list of witnesses in s. 204(/A) and whether 
the ruling contained in Emperor v. Nagindas would have to be reconsidered 
in view of the introduction of the new s. 204(J4). The object of giving a 
list of witnesses, as provided in s. 204(1A), is to give notice to the accused 
of the names of the witnesses for the complainant so that accused can prepare 
for their cross-examination. If witnesses not named in the list referred to in 
s. 204(7A) are allowed to be examined by the complainant the object of the 


i Legislature in adding the new s. 204(74) would be defeated. After the inser- 


tion of s. 204(74), s. 256 has to be read along with s. 252 and also with 
s. 204(7A). Therefore, in my opinion, in cases instituted otherwise on a 
police report the complainant is restricted to the examination of witnesses 
whose names are given in the list under s. 204(/4). At the same time, it is 
not stated in the new section that the list cannot be added to with the permis- 
sion of the Court. The Court: should not, however, give permission to add 
names to the list if it is going to prejudice the case of the accused or if it is 
not in the interests of justice. In my opinion, in proper cases if an application 
is made, the complainant may be permitted to add names to the list given by 
him under s. 204(/4). In the instant case the prosecution case is that sub- 
sequent to the date of the alleged bigamous marriage the second wife of the 


1960.] ' STATE OF BOMBAY 0. JANARDHAN (A.CR.J.)—Raju J. 497 


alleged offender gave birth to a child. The names of the witnesses on: this 
point could not have been given by the complainant in the list of witnesses 
given under s. 204(JA). . This is, therefore, a proper case in which names may 
be permitted to be added to the list given under s. 204(JA). 


It is also contended ’by the learned counsel for opponents Nos. 2 and 4 that 
the evidence as to the birth of a child is irrelevant. It is always open to the 
"+ accused to object to any of the evidence on the ground of irrelevancy or in- 
admissibility. In his application for permission to examine fresh witnesses the 
complainant did not give the names of the witnesses nor did he seek permis- 
sion to add names to the list which he must have given under s. 204(JA). On 
these grounds the order passed by the Magistrate may be justified. If, how- 
ever, the complainant makes an application to add new names to the list re- 
ferred to in s. 204(/A), the learned Magistrate should consider it and pass 
reasonable orders on it after hearing both sides. If new names are allowed to 
be added to the list, the accused is given a further opportunity of recalling any 
of the witnesses already examined. 


Subject to the above remarks, the reference is rejected. 


[NAGPUR BENCH] ‘ 


Before Mr. Justice Raju. 


THE STATE OF BOMBAY v. SEIKH KADAR SEIKH AMIR.” 

* Criminal Procedure Code (Act V of 1898), Secs. 161, 162, 173, 157, 155—Cattle-trespass 
Act (I of 1871), Sec. 22—Indian Evidence Act (I of 1872), Sec. 145—Statements of 
prosecution witnesses recorded under s. 161 of Code in investigation of offence under 
8. 22 of Cattle-trespass Act—Whether copies of such statements must be supplied to 
accused. - 


Copies of the statements of prosecution witnesses recorded by the police under 
s. 161 of the Criminal Procedure Code, 1898, in the course of the investigation of a 
non-cognizable offence under s. 22 of the Cattle-trespass Act, 1871, must be supplied 
to the accused who is prosecuted under s. 22 of the Act. 


THE facts appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, for the State. 
C. P. Kalele, for opponent No. 4. 


Rasu J. This isa reference by the learned Additional Sessions Judge, 
Khamgaon, recommending that the order passed by the Magistrate, Second 
Class, Khamgaon, ordering that the statements of witnesses recorded by the 
police in the investigation of a non-cognizable offence under s. 22 of the Cattle- 
trespass Act should not. be made available to the accused who are being pro- 
secuted on charges under s. 379, Indian Penal Code, and s. 22, Cattle-trespass 
Act, should be set aside. The learned Magistrate held that the statements 
could not be made available to the accused because the offence under s. 22, 
Cattle-trespass Act, was a non-cognizable offence and could not be investigated 
by the police without the permission of the Magistrate. The learned Additio- 
nal Sessions Judge has, however, held that this ground stated by the learned 
Magistrate is not correct because under s. 145 of the Evidence Act a witness 
can be contradicted by his previous statement made by him to the police in 
the course of the investigation even if a Police Officer was not competent and 
had no jurisdiction to record that statement. The learned Additional Sessions 


“Decided, February 12, 1960. Criminal Reference No. 64 of 1959. 
L.R.—26, : 


498 THE BOMBAY LAW REPORTER. [VOL. LXIL 


Judge relied on Ramktshun Sao v. Emperor’ where it was observed that (p. 
83) :— 

“Previous statements reduced to writing are used in cross-examination under 8. 145, 
Evidence Act, but the section does not lay down that the writing which is to be. used 
for the purposes of cross-examination must be by a person having jurisdiktion to reduce 
the statement to writing.” - 

The learned Additional Sessions Judge has, therefore, made this reference re- 
commending that the order passed by the learned Magistrate should be set 
aside. 

The reference is opposed both by the learned Special Government Pleader 
for the State and also by the learned counsel for opponent No. 4. There is 
no duty cast on the police to give copies of the statements taken by them in 
the course of the investigation except as provided in ss. 162 and 173, Crimi- 
nal Procedure Code. Section 162, Criminal Procedure Code, applies only to 
the use of a statement made to the police in the course of the investigation 
under Chap. XIV, Criminal Procedure Code, at any enquiry or trial in respect 
of any offence under investigation at the time when such statement was made. 
The view taken by the learned Additional Sessions Judge that under s. 145 
of the Evidence Act a witness can be contradicted by his previous statement 
made by him orally and reduced to writing by a police officer not having juris- 
diction to record it is no doubt correct, because a witness can always be con- 
tradicted by his previous statement to whomsoever made and in whatever 
manner made. The question, however, is whether the police can be compelled 
to give a copy of the statement to the accused during the course of the enquiry 
or trial against the accused. The statements in question were taken during 
investigation of a non-cognizable offence under s. 22 of the Cattle-trespass Act. 


It is, therefore, contended that s. 162 has no application because the investiga- 


tion was not of a cognizable offence under s. 157, Criminal Procedure Code. 
But under s. 155, Criminal Procedure Code, which is in Chap. XIV of the 
Criminal Procedure Code, a police officer can investigate a non-cognizable 
offence under the orders of a Magistrate. In this case, as the statements of 
witnesses were recorded in the course of investigation of a non-cognizable 
offence under the Cattle-trespass Act, it will ordinarily be presumed that the 
official acts were regularly done and not irregularly done. The presumption 
is, therefore, that the investigation of the non-cognizable offence was done under 
s. 155, Criminal Procedure Code, with the permission of the Magistrate. In 
my opinion, even if the investigation was without the orders of a Magistrate, 
as it purported to be an investigation by the police under Chap. XIV, the 
provisions of s. 178, Criminal Procedure Code, would apply and the accused 
will be entitled to the copies of the statements recorded under s, 161, Crimi- 
nal Procedure Code, of all witnesses whom the prosecution wishes to examin 
as its witnesses. It is also the duty of the police officer to help in the adminis- 
tration of justice, and if the evidence of a witness is liable to be contradicted 
by the statement made by him previously to the police officer, it is the duty 
i such police offcer to provide such a statement for the proper administration 
of justice. 

I, therefore, accept the reference of the learned Additional Sessions Judge, 
set aside the order passed by the learned Magistrate, and order that copies of 
the statements of the prosecution witnesses taken by the police in the course 
of the investigation of the offence under s. 22, Cattle-trespass Act, be supplied 
to the accused. l 


Reference allowed. 


1 [1946] A.LR. Pat. 82. 
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CRIMINAL REVISION. 
[NAGPUR BENCH] 


iy l Before Mr. Justice Raju. a 
MAROTRAO GANPATRAO v. THE STATE.* 
Criminal Procedure Code (Act V of 1898), Secs. 249, 242-244—Whether Magistrate can 


pass order under s. 249 without first following procedure contained in ss. 242-244— 
When s. 249 can be resorted to. 


Section 249 of the Criminal Procedure Code, 1898, can be applied at any stage of 
the proceedings and, therefore, a Magistrate can apply it without following the pro- 
cedure contained in ss. 242 to 244 of the Code. 

Section 249 of the Code should be resorted to only in exceptional cases and where 
there are special circumstances justifying such an order. 


‘THe facts appear in the judgment. 


Y. V. Jakatdar, for the applicant-accused.' 
N. L. Abhuankir. Special Government Pleader, for the State. 
G. J. Ghate, for opponent No. 2. 


Raso J. This is a revision application challenging the correctness of the 
order passed by the learned Sessions Judge, Amravati, setting aside the order 
passed by the Magistrate, First Class, Amravati, purporting to be under s. 249, 
Criminal Procedure Code, stopping the proceedings started by the police on a 

` complaint against the applicant under s. 447, Indian Penal Code, for criminal 
_ ‘trespass. The learned Magistrate, First Class, Amravati, issued process, and 

without following the procedure for the trial ‘of summons cases contained in 
ss. 241 to 245, Criminal Procedure Code, he passed an order under s. 249, Cri- 
minal Procedure Code, holding that he did not think that any case under s. 447, 
Indian Penal Code, can be said to be made out even prima facie. The order 
passed by him is as follows: 

“The case is perused. The dispute is obviously about possession. The perusal ‘of 
the documents particularly the receipts show: that there was no lease of the land 
as such, and that the right to take away the grass only was granted. Therefore the 
mention in the Patwari papers to the effect.that the complainant is a lessee does not 
appear to conform with the receipts. 

In such circumstances, I do not think any case under section 447, I1P.C. can be 
sald to be made out even prima facie. 

The accused is therefore discharged and the case filed under section 249, Cr. P.C. 
File. ” 

The complainant then went in revision and the learned Sessions Judge set 
aside the order of the learned Magistrate holding that the Magistrate cannot 
pass an order under s. 249 without following the procedure of trial under ss. 
241 to 245 (Chap. XX), Criminal Procedure Code. He also held that the 
provisions of s. 249 have to be resorted to in exceptional cases and where there 
are special circumstances justifying such an order. He also found fault with 
the order of the Magistrate in discharging the accused. According to the 
learned Sessions Judge, such an order is not at all warranted by the wording 
of s. 249, Criminal Procedure Code. The learned Sessions Judge also observed 
that if the learned Magistrate was of the view that no offence under s. 447, 
Indian Penal Code, was even prima facie proved, the learned Magistrate should 
have followed the proper procedure under ss. 242 to 244 and acqnitted the ac- 
cused but that he was not justified in passing an order under s. 249, Criminal 
Procedure Code. The learned Sessions Judge, therefore, passed an order under 


*Decided, February 12, 1960.. Criminal Revision Application No. 385 of 1959. 
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s. 486, Criminal Procedure Code, setting aside the order of the learned Magis- 
trate, and he directed further enquiry into the complaint. 

In this revision application the learned counsel for the applicant, the accused, 
challenges the order passed by the learned Sessions Judge on the ground that 
the receipts filed with the challan show that no offence of criminal trespass has 
been committed and the Magistrate was, therefore, perfectly justified in acting 
under s 249, Criminal Procedure Code. He further urged that the criminal 
intent necessary under s. 447, Indian Penal Code, was absent. One of the 
grounds in the petition, namely that the learned Sessions Judge could not act 
under s. 436, Criminal Procedure Code, in a case like this, was not argued by 
the learned counsel for the applicant. 

A complaint under s. 447, Indian Penal Code, is triable under Chap. XX, 
Criminal Procedure Code, as a summons case. Sections 241 to 245, Criminal 
Procedure Code, require that the substance of the accusation should be stated 
to the accused and, if the accused admits the truth of the accusation, he may 
be convicted, but if he does not admit the truth of the accusation, the Magis- 
trate should proceed to take the evidence of the complainant and the other 
witnesses. After taking the evidence and examining the accused, the Magis- 
trate may either acquit or convict the accused. Section 247 lays down the 
procedure when the complainant does not appear on the day appointed. Sec- 
tion 248 states the circumstances in which a complaint can be withdrawn. 
Section 249 reads thus: 

“In any case instituted otherwise than upon complaint, a Presidency Magistrate, 
a Magistrate of the first class, or with the previous sanction of the District Magistra 
any other Magistrate, may for reasons to be recorded by him, stop the proceedings 
at any stage without pronouncing any judgment either of acquittal or conviction, and 
may thereupon release the accused.” 

The learned Sessions Judge is no doubt right in observing that s. 249 should 
be resorted to only in exceptional cases and where there are special circum- 
stances justifying such an order, but his view that s. 249 can be applied only 
after the Magistrate has followed the procedure contained in ss. 242 to 244 
cannot be supported, because s. 249 itself provides that it can be applied at 
any stage of the proceedings. 

The learned Magistrate has acted under s. 249 for the reasons stated by him, 
namely that no prima facie case under s. 447, Indian Penal Code, can be said 
to be made out because the receipts show that there was no lease of the land 
as such, that the right to take away the grass only was granted, and that the 
mention in the Patwari papers to the effect that the complainant is a lessee 
does not conform with the receipts. The case of the complainant was that 
he was a tenant of the master of the accused and that while he was in posses- 
sion of the field as a tenant, the accused came with bullocks and ploughs and 
ploughed the field while the complainant was absent from the field. In the 
opinion of the learned Magistrate, the receipts show that there was no lease of 
the land as such but only a right to take away grass, and the mention in the 
Patwari papers to the effect that the complainant is a lessee does not appear 
to be correct. It is, however, contended by Mr. Abhyankar for the State that 
an opportunity should have been given to the complainant to show that the 
entry in the Patwari papers, which is ordinarily presumed to be correct, is 
correct and that the receipts are not true. Mr. Abhyankar also relies on s. 
251-A(2), Criminal Procedure Code, wherein it is provided that after giving 
the prosecution and the accused an opportunity of being heard, the Magistrate 
may discharge the accused if he considers the charge to be groundless. It is, 
therefore, contended by Mr. Abhyankar that a similar opportunity should 
have been given to the complainant by the learned Magistrate before passing 
an order under s. 249, Criminal Procedure Code. We cannot read the words 
in s. 251-A(2) into s. 249. The learned Magistrate has passed an order under 
s. 249, and if the order is justified it should not have been set aside. The reason 
given by the learned Magistrate is that no case under s. 447, Indian Penal Code, 
has been made out even prima facie. If no case has been made out under s. 447 
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even prima facie, the learned Magistrate would be perfectly justified in stop- 
ping the proceedings. As observed by the learned Magistrate, the case relates 
to a dispute about possession between the owner of a field and a person who 
claims to be his tenant. The owner appears to have taken possession of his 
own land in the absence of the person who claims to be in possession as tenant. 
As held by their Lordships of the Privy Council in Sinnasamy v. The King!’ 
(p. 175): 

“Entry upon land, made under a bona fide claim of right, however ill-founded 

in law the claim may be, does not become criminal merely because a foreseen conse- 
quence of the entry is annoyance to the occupant. To establish criminal trespass the 
prosecution must prove that the real or dominant intent of the entry was to commit 
an offence or to insult, intimidate or annoy the occupant, and that any claim of right 
was a mere cloak to cover the real intent, or at any rate constituted no more than a 
subsidiary intent.” 
As this. is a dispute between the owner and another person, who claims to be 
his tenant, it is obvious that the intent of the landlord can at the most be 
selfish but it cannot be said to be criminal. The trespass may be civil but not 
criminal. The dominant intention of the landlord must have been to take 
possession of the field for his own pecuniary advantage and not to insult, inti- 
midate or annoy the complainant. In such a case, therefore, the accused can- 
not be convicted particularly because, admittedly receipts show only a right 
to take grass from the field. Even assuming that the entry in the Patwari 
papers is correct and that the receipts do not represent the true state of 
affairs, it is not a case of criminal intention, and unless criminal intention is 
proved, the accused cannot be convicted under s. 447, Indian Penal Code. A 
person who does an act without the criminal intent required to constitute an 
offence should not be harassed by a criminal trial. The learned Magistrate 
was, therefore, right and perfectly justified in stopping the proceedings under 
s. 249, Criminal Procedure Code. No doubt, s. 249, Criminal Procedure Code, 
provides that the Magistrate may release the accused. The word “discharge”? 
is not used in s. 249 but is used in the Chapter relating to the trial of warrant 
cases. The word ‘‘discharge’’ is not used in the Chapter relating to summons 
cases because in summons cases a charge is not framed. The use of the word 
“‘discharge’’ by the learned Magistrate in his order, therefore, merely amounts 
to a release of the accused and stopping the proceedings without a conviction 
or an acquittal. 

I, therefore, allow the application for revision, set aside the order of the learn- 
ed Sessions Judge and restore that of the Magistrate passed under s. 249, Crimi- 
nal Procedure Code. 

Application allowed. 


1 (1960) 62 Cr. L.J. 173, P.0. 


502 THA BOMBAY LAW REPORTER. 


FULL BENCH. 


(vou, xT. 





T 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambf and 
Mr. Justice Patwardhan. 


CHANDBEG MURADBEG v. RAJE. MADHAORAO DEVIDASRAO 
JAHAGIRDAR.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 132, 124, 125, 6—Madhya Pradesh Land Revenue Code (I of 
1955)—Berar Regulation of Agricultural Leases Act (XXIV of 1951)—Applicability of 
8. 132(2) and s. 132(3) (b) of Bom. Act XCIX of 1958—Suits in which rights claimed 
under enactments repealed under s. 132 and suits instituted under repealed enact- 
ments. 


Section 132 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958, draws a distinction between suits in which rights are claimed 
under the repealed enactments and those instituted under the enactmenta repealed. 
The former suits are governed by sub-s. (2) of s. 132 of the Act, while cl. (b) of sub- 
8. (3) applies to the latter class of sults. 


Chandbeg and others (appellants in Second Appeal No. 462 of 1952) claimed 
possession as tenants of field No. 181, area 22 acres 30 gunthas, situated at 
mouza Malegaon Jahagir, taluq Washim, District Akola. The appellants were 
the legal representatives of one Muradbeg, who was the original plaintiff, but 
died on, December 25, 1950, soon after the institution of the suit. The appel- 
lands, who will be referred to hereafter as the plaintiffs, claimed that Raje 
Madhaorao and others (defendants Nos. 1 to 4) and one Ambabai (defend- 
ant No. 5) were certificate holders and Jagirdars of the Malegaon J agir. They 
alleged that in a family partition the suit field fell to the share of the de- 
fendants and that Muradbeg was a tenant of antiquity in respect of the field 
or alternatively a permanent tenant. They alleged that Muradbeg was record- 


*Decided, February 17, 1960. Second Appeal 
No. 462 of 1952 (with Second Appeals Nos. 6 
of 1953 and 387 of 1952), against the decision 
of S. J. Surana, Additional District Judge, at 
Washim, in Civil Appeal No. 40-A of 1951, 
from the decision of y N. Khare, Second Civil 
Judge, Class II, at Washim, in Civil Buit No. 
202-A of 1949. 

{The relevant sections are as under:— 

132. (7) The provisions of the enactments 
ee in Schedule I are hereby repealed to 
the extent specified in column 4 of the said 
Schedule... 

(3) Notwithstanding anything contained 
in sub-section (2}— 

(a) all proceedings for the termination of 
the tenancy and ejectment of a tenant or for 
the recovery or restoration of the possession of 
the land under the provisions of the enactments 
s0 repealed, pending on the date of the com- 
mencement of this Act before a Revenue Off- 
cer or in appeal or revision before any appellate 
or revising authority shall be deemed to have 
been instituted and pending before the cor- 
responding authority under this Act and shall 
be di of in accordance with the provisi- 
ons of this Act, and 

(b) in the case of any proceeding under an 
of the provisions of the enactments so repealed, 
pending before a civil court on such date, the 
provisions of section 125 of this Act shall apply. 

124, (7) No Civil Court shall have juris- 

. diction to settle, decide or deal with any ques- 
tion which is by or under this Act required to 
be settled, decided or dealt with by the Tahsil- 


dar or Tribunal, a Manager, the Collector or the 
Bombay Revenue Tribunal in appeal or revi- 
sion or the State Government in exercise of 
their powers of control. 

(2) No order of the Tahsildar, the Tribunal, 
the M T, the Collector or the Bombay Re- 
venue Tribunal or the State Government made 


. Under this Aot shall be questioned in any civil 


or crimimal court. 

Haplanation.—For the purposes of this sec- 
tion, a Civil Court shall include a Mamlatdar’s 
Court constituted under the Mamlatdars’ 
Courts Act, 1906. 

126. {1) If any suit instituted in any Civil 
Court involved any issues whioh are required to 
be settled, decided or dealt with by any 
authority competent to settle, decide or deal 
with such issues under this Aot (hereinafter 
referred to as the “competent authority”) the 
Civil Court shall stay the suit and refer such 
issues to such competent authority for deter- 
mination. 

(2) On receipt of such reference from the 
Civil Court, the competent authority shall 
deal with and decide such issues in accordance 
with the provisions of this Act and shall com- 
municate its decision to the Civil Court and 
such court shall thereupon dispose of the suit 
in accordance with the procedure applicable 
thereto. 

Ezplanation.—For the purpose of this secti- 
on a Civil Court shall include a Mamlatdar’s 
Court constituted under the Mamlatdars’ Courts 


Act, 1906, 
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ed asa tenant of antiquity in the record-of-rights of the year 1935, and that 
before him his father Ghandbeg was in possession of the suit field from June 
28, 1904. Sometime in 1941 one Ramrao filed Civil Suit No. 15-A of 1941 in 
the Court of the Sub-Judge, First Class, Bashim, against Muradbeg for pos- 
session of the field in suit. In that suit, Muradbeg was held to be an annual 
tenant and a decree for ejectment was passed against him on January 30, 
1943. In pursuance of that decree, the defendants obtained possession of the 
field in suit on February 6, 1943. The decree in Civil Suit No. 15-A of 1941 
was confirmed in appeal. The plaintiffs claimed that Muradbeg and his pre- 
decessors-in-title were in continuous possession of the field in suit from June 
22, 1904, till February 6, 1943, the date of their dispossession in execution of 
the decree in Civil Suit No. 15-A of 1941. They alleged that neither the de- 
eree in Civil Suit No. 15-A of 1941 nor their eviction under that decree affected 
their right to be reinstated. They further alleged that their predecessors- 
in-title were also in possession prior to June 28, 1904, though they could not 
state when their tenancy commenced owing to antiquity. They thus claimed 
that they were tenants of antiquity. 

Section 73 of the Berar Land Revenue Code was amended by Act X of 1948 
and the amendment came into force from April 2, 1948. The amendment 
permitted tenants to file suits in order to recover possession of lands from 
which they had been evicted after January 1, 1935. Therefore the plaintiffs 
claimed relief under that section and claimed that as tenants they be put in 
possession of the land in suit. 

Defendants Nos. 1 to 4 denied this claim of the plaintiffs and alleged that 
before Muradbeg his father Chandbeg began to cultivate the field in suit only 
as`an annual tenant as per the Kabuliyat dated June 28, 1904, executed by 
him in favour of Raje Gopalrao, the then certificate holder of the Malegaon 
Jagir and the predecessor-in-title of the defendants. Chandbeg died in 1907 
and till his death cultivated the field as an annual tenant. After him, his 
eldest son Khanbeg continued to cultivate the fields as an annual tenant till 
4913. Khanbeg executed a Kabuliyat dated February 12, 1913, for a period 
of five years in favour of Raje Gopalrao. The defendants also stated that 
the plaintiff was not a tenant of antiquity or permanent tenant and that the 
Jagirdar of the Malegaon Jagir had several times taken possession of the field 
and had executed possessory mortgages thereof and had given it on lease to 
several persons for cultivation. They alleged that they had given the field 
in suit to one Nathuram and from Nathuram, the plaintiff Muradbeg had taken 
it as a sub-lease for a period of 15 years by executing a registered Kabuliyat 
dated June 24, 1920. They alleged that Chandbeg and Khanbeg were not 
the predecessors-in-title of the plaintiff but independent tenants of the J. agir- 
dar and the plaintiffs could not claim the status of tenants of antiquity even 
under the amended s. 73-A of the Berar Land Revenue Code. 

The trial Court held that Chandbeg and Khanbeg were the predecessors-in- 
title of the original plaintiff and that through Muradbeg and his brother Khan- 
beg and their father Chandbeg, the plaintiffs were in possession of the land 
in suit as tenants from 1904 to February 6, 1943. 

When the matter went to the appellate Court, the appellate Court traced 
the history of the tenure and came to the conclusion that the plaintiffs or their 
predecessors were not tenants of antiquity. It held that it was not proved 
that Chandbeg or anybody before him of his family was in possession of the 
field in suit as tenant prior to 1904 but that the field in suit was in possession 
of the defendants’ family prior to that date, and that Chandbeg entered into 
possession for the first time in pursuance of the Kabuliyat dated June 28, 
1904. The appellate Court also held that there was no agreement proved re- 
garding the period of Muradbeg’s tenancy after March, 1935, and that he 
was, therefore, not a tenant of antiquity but an annual tenant. The appellate 
Court also came to the conclusion that the plaintiff could not claim the rights 
of permanent tenant. The appellate Court reversed the findings of the trial 
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Court and held that the plaintiff was only an annual tenant of the defendants 
and their predecesgors-in-title and that since the defendants had by a valid 
notice terminated the tenancy of the plaintiff the suit land had become the 
home-farm land of the defendants from that date. 

In second Appeal No. 387 of 1952 Narayan and others (plaintiffs) were the 
owners of survey Nos. 131 and 132 in a Khalsa village Kurl in Kelapur taluq, 
district Yeotmal. Plaintiff No. 2 was the certificate holder. Field No. 131 
was a Service Inam. ‘They alleged that Bhumanna (defendant No. 1) had exe- 
cuted a Kabuliyat, the period of which had expired, and. that, therefore, the 
plaintiffs were entitled to possession of the suit fields without giving notice 
as the period of lease had expired. One Govinda (defendant No. 2) was in 
possession on behalf of his brother defendant No. 1. In answer to this claim, 
the defendants claimed that defendant No. 1 was a permanent tenant in res- 
pect of survey No. 182 and a tenant of antiquity in respect of survey No. 131. 

The trial Court held defendant No. 1 to be an ordinary tenant in respect of 
survey No. 132 and a tenant of antiquity in respect of survey No. 131. The 
lower appellate Court, however, reversed the finding so far as survey No. 131 
was concerned. It held that in respect of survey No. 131 defendant No. 1 was 
an ordinary tenant and not a tenant of-antiquity. It confirmed the finding of 
the trial Court so far as survey No. 132 was concerned and held that defendant 
No. 1 was an ordinary tenant in respect of this field and since his tenancy 
was terminated on March 31, 1949, he was a trespasser in the field since the 
period of their Kabuliyats in the case of both the above fields had expired on 
March 31, 1949. 

In Second Appeal No. 6 of 1953 Rahiman (plaintiff) was a tenant and he 
claimed possession of survey Nos. 97/1 and 105/1 of Malegaon Jagir. The 
plaintiff also claimed relief under the amended s. 73-A of the Berar Land 
Revenue Code as amended by Act X of 1948. The trial Court upheld this 
claim and held that the plaintiff had become a tenant of antiquity of the fields 
in suit having been in possession of these through himself and his predecessor- 
in-title for a period of twenty years as required by that section. The appellate 
Court confirmed this finding, but it held that the plaintiff could not be held to 
be a tenant of antiquity because it came to the conclusion that the commence- 
ment of the tenancy of the plaintiff was known. 

This decision was challenged before a Division bench consisting of J. C. Shah 
and Kotval JJ., and in view of the fact that there was a conflict of views ex- 
pressed in two decisions of the Nagpur High Court on the question of the true 
interpretation of s. 73 of the Berar Land Revenue Code, their Lordships re- 
ferred the appeal for decision by a Full Bench. When the appeal came before 
the Full Bench, the Full Bench formulated a question as to whether the pro- 
viso to s. 73 of the Berar Land Revenue Code applied in cases in which the 
commencement of the tenancy was known and it held} that where the commence- 
ment of the tenancy was known, the tenant could not claim the status of anti- 
quity. Having answered that question the Full Bench remitted the appeal 
for further decision on the other points raised in the appeal. 

In Second Appeal No. 6 of 1953 the tenant was no longer in possession, as 
in pursuance of the decree of the lower Appellate Court, he was dispossessed 
of the fields in suit. In Second Appeals Nos. 387 and 462 of 1952 the tenants 
were in possession and were cultivating their respective fields. 

While all these appeals were pending, firstly before the then High Court 
of Judicature at Nagpur and later before the Bench of the Bombay High 
Court at Nagpur, there came into force the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) Act, 1958 (Bom. Act No. XCIX 
of 1958). The Act came into force on December 30, 1958. Relying on the 
provisions of this: Act, the important question was raised on behalf of the 
tenants that they could no longer be ousted even assuming that the findings 
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given by the lower Courts were to prevail. Secondly, it was urged that the 
very question as to whether they continued to be tenants and whether they 
could be ousted or not and whether possession could be delivered to the land- 
lords were questions which no longer fell within the jurisdiction of the High 
Court by virtue of the provisions of ss. 100 and 124 and 125 of the said Act. 

As a result of these questions being raised, Second Appeal No. 387 of 1952 
was referred to a Division Bench by Badkas J. and Second Appeal No. 6 
of 1953 was referred to a Division Bench because of other questions raised 
therein referred to above. Second Appeal No. 462 of 1952 was ordered to be 
put up before a Division Bench by order passed by the Full Bench which heard 
this appeal along with Second Appeal No. 6 of 1953 and other appeals. 

The appeals came up for hearing before Kotval and Badkas JJ. Kotval J. 
delivered the following referring judgment on October 22, 1959. 


Korvat J. [His Lordship after stating the facts in the appeals, proceeded]. 
Of the two principlal questions argued under the provisions of the new Act, 
we consider the question as to the jurisdiction of this Court to try the questions 
raised under it to be the more fundamental and we shall accordingly deal 
with it first. 

We have already shown how originally s. 73 of the Berar Land Revenue 
Code defined ‘‘tenant of antiquity”. The Full Bench in answering the re- 
ference in Second Appeal No. 6 of 1953 had held that the presumption of anti- 
quity could only be drawn when two conditions have been fulfilled: (i) that 
there is no satisfactory evidence of the data of the commencement of the 
tenancy and (ii) that this lack is due to the antiquity of the tenancy. In 
1948 the Legislature amended s. 78 of the Berar Land Revenue Code by adding 
a proviso to sub-s. (1). By this proviso it virtually gave the rights of a tenant 
of antiquity to a tenant who was not an ante-alienation tenant, if he could 
prove that he had personally or through his predecessor-in-title held the 
land continuously for a period ‘in excess of twenty years; and on such proof 
the tenant was to be deemed to be a tenant of antiquity unless the landlord 
proved that such tenant was an annual tenant or a tenant holding the land 
under one or more valid written leases covering the entire period of twenty 
years. 

This proviso was given retrospective effect by a new section, s. 73-A, in- 
serted in the Code. That section further gave a right to a tenant ejected after 
January 1, 1935, to file suits in order to recover possession of lands from which 
they had been evicted. Sub-section (3) of s. 73-A provides that the Courts 
shall decide such suits as if s. 73 as amended by the Act of 1948 was in force 
on January 1, 1935. It was under these amended provisions that the tenants 
a made their claim in suit filed under s. 73 of the Berar Land Revenue 

ode. . 

While that controversy remains to be resolved—it has only been partially 
. resolved by the decision of the Full Bench which dealt only with the question 
of law,—there have been brought about far more sweeping changes in the 
rights of tenants by the new Bombay Act No. XCIX of 1958. 

The new Act purports to have been passed with a view to bringing the status 
and rights of tenants as far as possible in line with those prevailing in certain 
other parts of the Bombay State, and the object and necessity for the legis- 
tion has been stated in the preamble to be: 

“...Whereas it is expedient in the interests of the general public to regulate and 
impose restrictions on the transfer of agricultural lands and of dwelling houses and 
lands appurtenant thereto and sites used for allied pursuits belonging to or occupied by 
agriculturists...and to provide for the assumption of the management of agricultural 
lands in certain circumstances and to make provisions for certain other matters here- 
inafter appearing;,..” 

Section 5 of the new Act commences with a recital that the provisions of 
Chapter V of the Transfer of Property Act, 1882, shall, in so far as they are 
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not inconsistent with the provisions of this Act, apply to the tenancies and 
leases of lands to which this Act applies. The ss. 6 and 7 create a new class 
of persons who are ‘‘deemed to be” tenants. Sub-sections (J) and (2) of 
s. 6 run as follows :— 


“Persons deemed to be tenants. (1) A person lawfully cultivating any land be- 
longing to another person shall be deemed to be a tenant if such land is not cultivated 
personally by the owner and if such person is not— 

(a) a member of the owner’s family, or 

(b) a servant on wages payable in cash or kind but not in crop share or a hired 
labourer cultivating the land under the personal\ supervision of the owner or any 
member of the owner’s family, or 

(c) a mortgagee in possession, 

(2) For the purposes of this Act, a person shall be recognised to be a protected 
lessee if such person was, immediately before the commencement of this Act, deemed 
to be protected lessee under section 3 of the Berar Regulation of Agricultural Leases 
Act, 1951.” 

Section 9 provides that no tenancy of any land shall be terminated merely 
on the ground that the period fixed for its duration whether by agreement or 
otherwise has expired. It is to be noticed that in all the three appeals before 
us it was one of the grounds that the landlord had terminated it by notice 
after its expiry. Sections 19 and 20 provides for the termination of tenancy, 
and s. 19 lays down the conditions under which alone the tenancy could be 
terminated and the provisions are ‘‘Notwithstanding any agreement, usage, 
decree or order of a court of law ...’’. Section 87 then provides that the 
rights and privileges of any tenant under any usage or law for the time being 
in force or arising out of any contract, grant, decree or order of a Court or 
nag howsover shall not be limited or abridged except as provided under 

is Act. ‘ 

‘We then turn to the provisions as to the duties of the Tahsildar, procedure 
and right of appeal. Section 100, sub-s. (1), prescribes as one of the duties 
to be performed by the Tahsildar ‘‘to decide whether a person is an agri- 
culturist’’; sub-s. (2) ‘‘to decide whether a person is a tenant, a protected 
lessee or an occupancy tenant’’ and sub-s. (19) ‘‘to decide such other matters 
referred to him by or under this Act.’? Then follow the two important pro- 
visions which bar the jurisdiction of Civil Courts, namely, ss. 124 and 125 
which run as follows :— 

“124, Bar of jurisdiction. (1) No Civil Court shall have jurisdiction to settle, de- 
cide or deal with any question which is by or under this Act required to be settled, 
decided or dealt with by the Tahsildar or Tribunal, a Manager, the Collector or the 
Bombay Revenue Tribunal in appeal or revision or the State Government in exercise of 
their powers of control. . 

(2) No order of the Tahsildar, the Tribunal, the Manager, the Collector or the 
Bombay Revenue Tribunal or the State Government made under this Act shall be . 
questioned in any civil or criminal Court.,.. 

125. Suits involving issues required to be decided under this Act—{1) If any suit 
instituted in any Civil Court, involves any issue which are required to be settled, decided 
or dealt with by any authority competent to settle, decide or deal with such issues 
under this Act (hereinafter referred to as the ‘competent authority’) the Civil Court 
shall stay the suit and refer such issues to such competent authority for determination. 

(2) On receipt of such reference from the Civil Court, the competent authority 
shall deal with and decide such issues in accordance with the provisions of this Act 
and shall communicate its decision to the civil Court and such court shall thereupon 
dispose of the suit in accordance with the procedure applicable thereto.” 

Section 132 has a bearing on these provisions and particularly the provisions 
of sub-s. 3(b). Section 182 runs as follows :-— 

“132. Repeals and savings—(1) The provisions of the enactments specified in Sche- 
dule I are hereby repealed to the extent specified in column 4 of the said Schedule. 
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(2) Nothing in sub-section (1) shall, save as expressly provided in this Act, affect 
or be deemed to affect— 

(i) any right, title, interest, obligation or liability already acquired, accrued or in- 
curred before the commencement of this Act, or 

(ii) any legal proceeding or remedy in respect of any such right, title, interest, 
obligation or liability or anything done or suffered before the commencement of this 
Act, . 
and any such proceedings shall be instituted, continued and disposed of, as if this Act 
has not been passed. 

(3) Notwithstanding anything contained in sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant 
or for the recovery or restoration of the possession of the Jand under the provisions of 
the enactments so repealed, pending on the date of the commencement of this Act be- 
fore a Revehue Officer or in appeal or revision before any appellate or revising authority 
shall be deemed to have been instituted and pending before the corresponding authority 
under this Act and shall be disposed of in accordance with the provisions of this Act, and 

(b) im the case of any proceeding under any of the provisions of the enactments 
so repealed, pending before a civil Court on such date, the provisions of section 125 
„of this Act shall apply.” 

Now the argument on behalf of the tenants in appeals Nos. 387/52 and 
462/52 has been that by virtue of the provisions of s. 6, the tenants who were 
still lawfully cultivating the lands belonging to another person, are to be 
deemed to be tenants because it is not in dispute that the lands are not being 
cultivated personally by the owners. At any rate, alternatively these persons 
should be deemed to be protected lessees under s. 3 of the Berar Regulation of 
Agricultural Leases Act, 1951, immediately before the commencement of this 
Act and, therefore, they would be lessees under this Act. If so, their tenancy 
cannot be terminated under the provisions of s. 19 and possession of the fields 
cannot be taken from them except under the orders of the Tahsildar as pro- 
vided in s. 36(2). Lastly, it is contended that having regard to the provisions 
of s. 100(7) and (2) which make it the duty or function of the Tahsildar to 
decide whether a person is a tenant or a protected lessee and to decide appli- 
cations for possession under s. 36 (sub-s. (12) of s. 100), the jurisdiction of the 
Civil Court is barred by virtue of ss. 124 and 125. 

To these contentions a fourfold answer has been given on behalf of the land- 
lord. The first answer is that the possession of the tenants in the instant 
cases was not possession to which they were entitled under the normal rights 
between the parties, but it was possession which accrued to them because of 
stay orders passed by the Courts. The submission is that the landlords had 
obtained decrees, the tenants were ejected in execution and possession of the 
lands was obtained. After some years, as a result ss. 73 and 73-A of the Berar 
Land Revenue Code the tenants filed their suits under the special rights con- 
ferred under s. 73-A, for reinstatement and having succeeded in the first Court, 
obtained possession, and even though the appellate Court dismissed their suits 
they are continuing in possession as a result of stay orders. Their tenancy 
has already been terminated by valid notices and thereafter decrees for eject- 
ment have been passed aginst them and they had lost possession also. After 
this, the tenants could not have re-entered the lands. Their possession was 
not attributable to any legal right but to the interim orders of the Court. The 
landlords would thus become entitled to restitution under s. 144 of the Civil 
Procedure Code and the right of restitution given to the landlords cannot be 
defeated by the mere accident of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 1958, supervening. Their possession 
is only provisional till the decision of the second appeal, and it cannot be 
said that they should be deemed to be tenants within the meaning of s. 6 of 
the new Act when they are cultivating the lands because of the stay orders 
of the Courts. The decree-holders moreover have got a vested right under the 
decrees which cannot be taken away by the said Act. 
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On the question whether the Civil Court or the Revenue Authorities have 
jurisdiction, it was contended on behalf of the tenants that the question whether 
a person is a tenant within the meaning of s. 6 of the new Act is different 
from the question whether a person is a tenant of antiquity within the meaning 
of s. 73 of the Berar Land Revenue Code. The Tahsildar is not given the 
power to decide if a person is a tenant of antiquity, nor is he given the power 
to nullify decrees obtained by landlords by restoring back possession of lands 
to persons evicted in execution of validly obtained decrees through the Civil 
Courts. The suits of the appellants-plaintiffs are based on a special type of 
cause of action and a right which was given to them by s. 73-A of the Berar 
Land Revenue Code, and the substantial questions arising in the present suits 
are not entrusted for decision to the Tahsildar under the new Act, and there- 
fore ss. 124 and 125 of that Act do not come into play in those suits. 

The second answer is that the suits brought by the plaintiffs-appellants were 
based on a special type of cause of action and a right which was specially con- 
ferred upon them by s. 73-A of the Berar Land Revenue Code and that right 
by the terms of s. 73-A itself falls to be determined by the civil Court and is ex- 
pressly assigned to its jurisdiction. Therefore, no other rights can be agi- 
tated in those suits and the plaintiffs-appellants cannot be given decrees for 
possession on the basis that they have become’ tenants under the provisions 
of the new Act. 

Another contention raised was on the basis of the provisions of ss. 238 and 
239 of the M.P. Land Revenue Code. By s. 238 of the M.P. Land Revenue 
Code, the Berar Land Revenue Code was repealed; but by s. 239 it was pro- 
vided that all rights, liabilities incurred and other things done under any of 
the enactments repealed by the M.P. Land Revenue Code shall, so far as may 
be, be deemed to have been respectively acquired, incurred and done under 
the said Code. (M.P. Land Revenue Code.) Thus by an express provision 
of law the rights obtained by the landlords were expressly saved.” Similar 
rights obtained by the tenants under the provisions of the Berar Land Revenue 
Code were also saved. Therefore, the suits filed by the tenants under s. 73-A 
of the Berar Land Revenue Code are saved and can be continued as if they 
were filed under the provisions of the M.P. Land Revenue Code. Reference was 
also made to s. 5 of the ©. P. & Berar General Clauses Act which saves rights 
acquired, accrued or incurred under repealed enactments. 

Another contention was founded upon the provisions of sub-ss. (2) and (3) 
of s. 132 of the new Act. Sub-section (2) of s. 132 provides that inspite of 
repealed rights pending proceedings will not be affected and the proceedings 
“shall be instituted, continued and disposed of, as if this Act had not been pass- 
ed”. This shows that for pending proceedings the repeal has no significance 
and the repealed provisions are to be considered as if in force. Thus, though 
Chapter XIV of the M. P. Land Revenue Code has been repealed, it is to be 
treated as if in force for rights acerued and obligations incurred. It is thus 
implicit in sub-s. (2) of s. 132 that rights acerued, obligations incurred or 
pending proceedings under other enactments are not affected by the provisions 
of the new Act. Having regard to the provisions of sub-s. (3) of s. 132, it is 
clear that s. 132 divides pending proceedings into two categories: (i) those 
which have to be governed by the provisions of the new Act, and (ii) such 
proceedings which have arisen under the repealed enactments mentioned in 
Schedule I to the Act and other proceedings. The latter are not touched. 
They are saved and have to be continued under the laws under which they! 
were started. The suits in the present appeals are thus saved and are not 
affected by the new Act. 

We consider that the question as to the applicability of the Act to pending 
proceedings is a question of great importance and will affect numerous pro- 
ceedings pending in Courts. They are questions of great general importance 
and affect jurisdiction of the civil Courts and the Revenue Courts in the 
Vidarbha Region. It is of importance that on such vital questions, an autho- 
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ritative decision should once for all be given and that there should be no 
divergent views expressed. In our opinion, therefore, these are matters which 
it would be proper to place before a Full Bench. We, therefore, frame the 
following questions and refer them for decision to a Full Bench to be con- 
stituted by my Lord the Chief Justice :— 

(1) Whether having regard to the facts in these appeals the provisions of 
the Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958 (Bombay Act No. XCIX of 1958), apply? and 

(2) Whether this Court has jurisdiction to hear the appeals in view of 
the questions raised under the Act or they lie within the exclusive jurisdiction 
of the Revenue Authorities? 


The questions referred were heard by a bench composed of Chainani C. J. 
and Tambe and Patwardhan JJ. 


8.A. No. 462 of 1952. 


C. 8. Dharmadhikari, for the appellants. 
S. N. Kherdekar, for respondents Nos. 1 to 4. 
N. L. Abhyankar and 8S. V. Natu, for respondents Nos. 1 to 3. 


8.A. No. 387 of 1952. 


L. Abhyankar and S. V. Natu, for the appellant. 
N. Kherdekar, for respondents Nos. 1 to 9. 


5.A No. 6 of 1953. 


C. S. Dharmadhikari, for the appellant. 
8. N. Kherdekar, for the respondents. 


Cuarant C.J. The questions referred to the Full Bench are :— 


(1) Whether having regard to the facts in these appeals the provisions of the Bom- 
bay. Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958, 
(Bombay Act No. XCIX of 1958), apply? and 

(2) Whether this Court has jurisdiction to hear the appeals in view of the questions 
raised under the Act or they lie within the exclusive jurisdiction of the Revenue Autho- 
rities? 

These questions have been formulated in very wide terms. Clause (b) of 
sub-s. (3) of s. 132 of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, (Bombay Act No. XCIX of 1958) (here- 
inafter referred to as the Tenancy Act) provides that in the case of any pro- 
ceeding under any of the provisions of the enactments repealed by this Act, 
pending before a civil Court on the date of the commencement of the Act, 
the provisions of s. 125 of the Act shall apply. Sub-section (J) of s. 125 re- 
quires a civil Court to stay the proceedings and refer such issues as under 
the Act are required to be decided by an authority specified in the Act, to 
such authority for determination. Sub-section (2) provides that after the 
competent authority has decided the issues referred to it, it shall communicate 
its decision to the civil Court and such Court shall thereupon dispose of the 
suit in accordance with the procedure applicable thereto. The jurisdiction 
of the civil Court to hear the proceedings before it has, therefore, not been 
completely taken away by s. 132 read with s. 125 of the Act. In consultation 
with the learned advocates for the parties, we have, therefore, reformulated the 
question for our consideration as follows :— 

“Whether in Second Appeals Nos. 387 of 1952, 462 of 1952 and 6 of 1953, it is necessary 
to refer to the Tahsildar, under section 125 of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) Act, 1958, questions relating to the status of 
parties, who claim to be tenants?” 

In order to answer this question, it will be necessary to consider the nature 
of the proceedings in each of these three cases. Second Appeal No. 387 of 
1952 arises out of the suit filed by the landlords of survey Nos. 131 and 132 
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for obtaining possession of those lands. Survey No. 131 was service inam 
land, while survey No. 132 was khalsa land. The plaintiffs-landlords con- 
tended that defendant No. 1 had executed a hkabuliyut, the period of which 
had expired and that they were, therefore, entitled to the possession of the 
lands. In answer to this claim, the defendants claimed that defendant No. 1 
was a permanent tenant of survey No. 132 and a tenant of antiquity ` 
of survey No. 131. The ‘trial Court held defendant No. 1 to be an 
ordinary tenant in respect of survey No. 132 and a tenant of anti- 
quity in respect of survey No. 131, and the trial Court, therefore, 
granted the plaintiffs a decree for possession of survey No. 132. The 
claim in respect of survey No. 131 was dismissed. Both the parties appeal- 
ed to the District Court. That Court confirmed the finding of the trial Court 
in regard to survey No. 132 that the tenancy of defendant No. 1 had been law- 
fully terminated and that his possession was not lawful. The District Court 
differed from the finding of the trial Court in regard to survey No. 131 and 
held that defendant No. 1 was an ordinary tenant of this land also. The order 
made by the trial Court dismissing the claim .of the plaintiffs for possession of 
survey No. 131 was set aside and a decree was granted to the plaintiffs for 
possession of both the lands, survey Nos. 131 and 132. From this decree, 
Second Appeal No. 387 of 1952 was preferred to this Court. During the pen- 
dency of this appeal, the new Tenancy Act came into force. Certain rights 
were claimed under this Act before the Division Bench before which the second 
appeal came up for hearing. As the Division Bench considered that the ques- 
tions raised were of considerable importance, the matter was referred to the 
Full Bench. . 

At the time when the suit was filed in 1949, the Berar Land Revenue Code, 
1928, was in force. Chapter VIL of this Code gave certain rights to tenants. 
Section 73 of this Code laid down what class of tenants were to be regarded 
as tenants of antiquity and also conferred certain rights upon such tenants. 
Section 73-C dealt with permanent tenants. Section 74 provided that when 
there was no agreement relating to the period of his tenancy, the tenant should 
be deemed to be an annual tenant holding from year to year. Section 75 im- 
posed certain restrictions on the right of the landlord to enhance the rent. 
These provisions, therefore, conferred several rights on tenants. 

In 1951 the Madhya Pradesh Abolition of Proprietary Rights (Estates, Ma- 
hals, Alienated Lands) Act, 1950 (No. I of 1951) was passed. As a result of 
this Act, survey No. 131 ceased to be inam land. Clause (p) of s. 2 of this 
Act defines a ‘‘specified tenant’’ as including a permanent tenant and a tenant 
of antiquity. If, therefore, the contention of the defendants that defendant 
No. 1 was a tenant of antiquity of survey No. 131 is accepted, defendant No. 1 
became a specified tenant under the above Act. Under s. 68, he must then be 
held to have become the lessee of the land from the State. On the other hand, 
if the defendants’ above contention is negatived, then under s. 68 of the Act 
the landlords became occupants of the land. 

Section 68 and several other sections of the M.P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act were repealed by the Madhya 
Pradesh Land Revenue Code, 1954 (II of 1955). Chapter XIV of the Code 
dealt with the rights of tenants. Sub-section (J) of s. 182 of the new Tenancy 
Act repeals Chapter XIV of the Madhya Pradesh Land Revenue Code and the 
Berar Regulation of Agricultural Leases Act, 1951 (XXIV of 1951). Sub- 
section (2) of this section provides as follows: 

“Nothing in sub-section (1) shall, save as expressly provided in this Act, affect or 
be deemed to affect— 

(i) any right, title, interest, obligation or liability already acquired, accrued or in- 
curred before the commencement of this Act, or. 

(ii) any legal proceeding or remedy in respect of any such right, title, interest, obli- 
gation or liability or anything done or suffered before the commencement of this Act, 
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and any such proceedings shall be instituted, continued and disposed of, as if this Act 
had not been passed.” 

Under this sub-section, therefore, proceedings instituted before the commence- 
ment of the Tenancy Act in respect of any rights acquired or liabilities incur- 
red under any of the enactments repealed can be continued and disposed of 
as if the Tenancy Act had not been passed. Sub-section (3) is an exception to 
what .is provided in sub-s. (2). It contains two clauses, (a) and (b). Clause 
(a) deals with proceedings before Revenue Authorities, with which we are not 
concerned. Clause (b) provides that notwithstanding anything contained in 
sub-s. (2), in the case of any proceeding under any of the provisions of the 
enactments so repealed, pending before a civil Court on such date, i.e. the date 
of the commencement of the Act, the provisions of s. 125 of the Act shall 
apply. This clause, therefore, applies only to proceedings under any of the 
provisions of the enactments repealed. The provisions repealed by s. 132 are 
the Berar Regulation of Agricultural Leases Act and Chap. XIV of the Madhya 
Pradesh Land Revenue Code. If, therefore, any proceedings under any of these 
two enactments were pending in a civil Court on the date, on which the new 
Tenancy Act came into force, s. 125 would apply to such proceedings. Section 
125 provides tbat if any suit instituted in any civil Court involves any issues 
which are required to be settled, decided or dealt with by any authority com- 
petent to settle, decide or deal with such issues under this Act, the civil Court 
shall stay the suit and refer such issues to such competent authority for deter- 
mination. Sub-section (2) provides that on receipt of such reference from the 
civil Court, the competent authority shall deal with and decide such issues in ac- 
cordance with the provisions of the Act and shall communicate its decision to 
the civil Court and such Court shall thereupon dispose of the suit in accord- 
ance with the procedure applicable thereto. Section 100 specifies the duties 
and functions to be performed by the Tahsildar. It is his duty to decide whe- 
ther a person is a tenant, a protected lessee or an occupancy tenant. Section 
124 provides that no civil Court shall have jurisdiction to settle, decide or deal 
with any question which is by or under this Act required to be settled, decided 
or dealt with by the Tahsildar. 

In view of these provisions, it has been contended by Mr. Abhyankar on 
behalf of the defendants, that the questions whether the original defendant 
No. 1 was a permanent tenant of survey No. 182 and a tenant of antiquity of 
survey No. 131 should be referred to the Tahsildar for determination. He has 
contended that under the provisions of ss. 124 and 125 of the new Tenancy 
Act, this Court has no jurisdiction to decide these questions. There is no force 
in these arguments. The suit was an ordinary ejectment suit filed by the land- 
lords under the ordinary law in order to obtain possession of their lands from 
their tenants. It was not a suit under any of the enactments which have 
now been repealed. In this suit, the defendants claimed certain rights con- 
ferred by the repealed enactments. Mr. Abhyankar has contended that as 
rights were claimed under the repealed enactments, the suit must be deemed 
to have been instituted under the provisions of those enactments. This argu- 
ment cannot be accepted. Section 132 itself draws a distinction between suits 
in which rights are claimed under the repealed enactments and those instituted 
under the enactments repealed. The former suits are governd by sub-s. (2) 
of s. 132, while cl. (b) of sub-s. (3) applies to the latter class of suits. The 
suit in the present case will, therefore, fall under sub-s. (2), and as provided 
in that sub-section, it must be continued and disposed of, as if the Tenancy Act 
had not been passed. Z 

Mr. Abhyankar has invited our attention to s. 19 of the Tenancy Act, which 
provides that notwithstanding any agreement, usage, decree or order of a 
Court of law, the tenancy of any land held by a tenant shall not be terminated 
except as provided in this section. He has also urged that by reason of 
ss. 100 and 125 of the Act, the civil Courts no longer possess the jurisdiction 
to decide whether defendant No. 1 was a permanent tenant, a tenant of anti- 
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quity or an ordinary tenant. It is, however, a well-settled rule that unless 
the Legislature directs otherwise, every suit must be decided by reference to 
the law in force at the date of the suit. As observed by the Supreme Court in 
Gartkapatti Veeraya v. N. Subbiah Choudhury,’ the golden rule of construc- 
tion is that, in the absence of anything in the enactment to show that it is to 
have retrospective operation, it cannot be so constructed as to have the effect 
of altering the law applicable to a claim in litigation at the time when the Act 
was passed. There is no provision in the Tenancy Act stating that this Act 
shall also apply to pending proceedings, which had not been instituted under 
any of the enactments repealed by this Act. On the other hand, sub-s. (2) of 
s. 132 provides that such suits shall be disposed of as if this Act had not been 
passed. i 

It appears that when the appeals were pending in the District Court, the 
defendants made an application that they should be allowed to raise an addi- 
tional contention that defendant No. 1 was a protected lessee under the Berar 
Regulation of Agricultural Leases Act. No order appears to have been passed 
on that application. A grievance about this has been made in the appeal now 
pending before this Court. Section 6 of the Tenancy Act provides that a per- 
son shall be recognised to be a protected lessee if such person was, immediate- 
ly before the commencement of the Act, deemed to be a protected lessee under 
s. 3 of the Berar Regulation of Agricultural Leases Act. Mr. Abhyankar has, 
therefore, urged that the question whether defendant No. 1 was a protected 
lessee should be referred to the Tahsildar for determination. In this connec- 
tion, it is necessary to consider the rival contentions of the parties. The case 
of the landlord was, and which case has been accepted by the lower appellate 
Court, that defendant No. 1 was an annual tenant and that his tenancy had 
been lawfully terminated. If that contention is accepted and upheld by this 
Court, defendant No. 1 could not become a protected lessee under the Berar 
Regulation of Agricultural Leases Act, which came in force long after the suit 
was filed. On the other hand, if the contention of the defendants that defend- 
ant No. 1 was a permanent tenant of survey No. 132 and a tenant of anti- 
quity of survey No. 131 is accepted, then the landlords’ suit for posssession of 
the lands must fail. In either case, therefore, it is not necessary to refer any 
question to the Tahsilder for determination. 

Second Appeal No. 387 of 1952 will, therefore, go back to the Division Bench 
for being heard on merits and thereafter disposed of in accordance with law. 

So far as the other two appeals, Second Appeals Nos. 462 of 1952 and 6 of 
1953, are concerned, they arise out of suits filed by the tenants for recovery 
of possession of the lands, from which they had been evicted, under s. 73-A of the 
Berar Land Revenue Code. This Code was repealed by the Madhya Pradesh 
Land Revenue Code. Only Chap. XIV of the Madhya Pradesh Land Revenue 
Code has been repealed by the new Tenancy Act. The suits were, therefore, not 
suits under any of the enactments, which were repealed by the Tenancy Act. 
Section 132 of the Tenancy Act has, therefore, no application to these pro- 
ceedings. It is also not seriously disputed that the questions, which arise under 
s. 73-A of the Berar Land Revenue Code, are not questions, which under the 
Tenancy Act can only be decided by the Tahsildar or other authority specified 
in this Act. 

In these suits the trial Court passed decrees in 1951, in one ease on February 
28, 1951 and in another on March 24, 1951. Thereafter, plaintiffs-tenants ob- 
tained possession of the lands in execution of the decrees passed in their 
faveur. Both the decrees were set aside on appeal by the District Court. In 
execution of the decree passed in appeal in the suit, which has given rise to 
Second Appeal No. 6 of 1953, the landlords again recovered possession of the 
lands. The execution of the decree of the District Court in the other appeal, 
Second Appeal No. 462 of 1952, has been stayed by this Court. Consequently, 
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the appellants-tenants are still in possession of the lands in this appeal. Sec- 
tion 6 of the Tenancy Act provides that a person lawfully cultivating any land 
belonging to another person shall be deemed to be a tenant if such land is not 
cultivated by the owner. There are three exceptions to this provision, but it is 
not necessary to refer to them, as they do not apply in this case. It has been 
contended that as the tenants have been cultivating the lands since the date on 
which they. obtained possession thereof.in execution of the decree of the trial 
Court, they must be deemed. to. be tenants under s. 6 of the Act, and that this’ 
question must be referred to the Tahsildar for determination. This argument 
is without any merit. The decree passed by the trial Court was reversed by 
the District, Court. Consequently the possession of the appellants-tenants can- 
not at present be said to be lawful. The execution of the District Court’s 
decree has been stayed- by this Court, but that is without prejudice to the 
rights of either party. The interim order made by this Gourt only maintains 
the status quo, and does not alter the rights of any party. In any case it can- 
not alter the original character of possession of the tenants, which cannot 
be held to be lawful, so long as the decree of the District Court stands and is 
not set aside. The tenants are now trying to take an unfair and improper 
advantage of the interim protection granted to them by this Court. This they 
cannot be permitted to do. In any case, the position at present is that having 
‘regard to the decree of the District Court, the appellants cannot at present 
be-said to be cultivating the.lands lawfully. They cannot, therefore, be deem- 
ed to be tenants under s. 6 of the new Tenancy Act. This section was not in- 
tended to and cannot apply in such cases. 


It has also been contended that as the tenants were cultivating the lands in 
1951-52 after they had-obtained possession of the lands in execution of the 
decrees passed by the trial Court, they became protected lessees under the Berar 
Regulation of Agricultural Leases Act. Under s. 3 of this Act a person could 
become a protected lessee only if there was a lease of land by a landholder in 
his favour. It is conceded that in these cases the landlords did not lease the lands 
to the appellants tenants in 1951-52. The landlords had also not acquiesced 
in the decrees passed by the trial Court. On the other hand, they immediately 
challenged these decrees and: subsequently succeeded in getting these decrees 
reversed by the District Court. It cannot, therefore, be said that the tenants 
cultivated the lands in 1951-52 under any leases granted to them ’by their land- 
lords. They were consequently not.protected lessees under the Berar Regula- 
tion of Agricultural Leases Act. It is, therefore, not necessary to refer to 
the Tahsildar the question whether the appellants can be deemed to be tenants 
under s. 6 of the Tenancy Act. 


These appeals will, therefore, also be ila back to the Division Bench for 
being heard on merits and thereafter disposed of in accordance with law. 


The question, which we have formulated for our decision, will be answered 
in the negative. 


| Costs, costs in -appeals. 


L.R.—27. 
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CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Raju. 
MOTIRAM BAJIRAO v. STATE OF BOMBAY.* 


Indian Penal Code (Act XLV of 1960), Sec. 147—Unlawful assembly consisting of seven 
named persons—Acquittal of four persons from such unlawful assembly—Whether 
remaining three can be convicted of rioting under s. 147. 


Tf out of an unlawful assembly consisting of seven named persons four are acquit- 
ted, the other three cannot be convicted of rioting as members of an unlawful 
assembly. 


Tae facts appear in the judgment. 


Nisarali, for the applicants. 
N. L. Abhyankar, Special Government Pleader, for the State. 


Rasu J. This is a Criminal Revision Application by three applicants Moti- 
ram, Dewaji and Lahanu, whose convictions under s. 147, Indian Penal Code, , 
by the Magistrate First Class, Sakoli, in Criminal Case No. 70 of 1958, were 
confirmed by the Sessions Judge, Bhandara, in Criminal Appeal No. 28 of 
1959. At the trial originally there were seven accused, but in appeal the learned 
Sessions Judge set aside the convictions of appellants Nos: 1, 2, 4 and 7, and 
confirmed the convictions of appellants Nos. 3, 5 and 6 under s. 147, Indian 
Penal Code, and these three persons have now come in revision. 

The only point urged in revision is that if out of an unlawful assembly con- 
sisting of seven named persons four are acquitted, the other three cannot be con- 
victed of rioting as members of an unlawful assembly. A conviction for being a 
member of an unlawful assembly or for rioting as a member of an unlawful 
assembly requires the proof that there was an unlawful assembly consisting of 
at least five persons. If this ingredient is proved, it is not necessary to prove 
the identity of the five or more persons constituting the unlawful assembly. If 
the prosecution establishes satisfactorily the presence of at least five members 
in an unlawful assembly with the requisite common object, although four per- 
sons may be acquitted on the ground of their identity not being satisfactorily 
established, the remaining one person may be convicted It is essential that 
the prosecution must satisfactorily prove the existence of unlawful assembly 
of five or more persons. But there may be cases in which the prosecution case 
jg that the unlawful assembly consisted of five or more named persons and if 
in such a case the Judge entertains a reasonable doubt as to the presence of 
some of the named persons and the number of the remaining persons is lesa 
than five, the result would be to cast a reasonable doubt on the presence of at 
least five members in the unlawful assembly. For instance, if the complainant 
and the prosecution witnesses say that the unlawful assembly consisted of ac- 
cused Nos. 1 to 7 and the Judge finds that there is reasonable doubt as to the 
presence of accused Nos. 5, 6 and 7, that would automatically cast a reason- 
able doubt on the presence of five persons in the unlawful assembly. But if.the 
complainant and the prosecution witnesses are believed when they say that 
there were seven persons in the unlawful assembly with an unlawful common 
object and they recognise only two of them, the two persons recognised may be 
convicted although the identity of the remaining five is not established. 

The instant case appears to be of the former type because it is the prose- 
cution case, according to the evidence of the injured person Laxman and the 
three prosecution witnesses Gopinath (P.W. 4), Naktu (P.W. 5) and Baga 
(P.W. 6) that seven named persons, namely, Parasram, Abhiman, Motiram, Sita- 


* Decided, February 26, 1960. Criminal Revision Application No. 458 of 1959. 
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ram, Dewaji, Lahanu and Karnu, constituted an unlawful assembly. But the 
learned Sessions Judge has found that there was a reasonable doubt about the 
presence of four of these, namely, Parasram, Abhiman, Sitaram and Karnu. 
If that be the case, then there is reason to doubt as to whether there were seven 
persons in all, because it is not the prosecution case that apart from the seven 
named persons viz. the seven accused who stood their trial there were any other 
persons in the unlawful assembly. The conviction of the three applicants 
wider s. 147, Indian Penal Code, must, therefore, be set aside as there is rea- 
sonable doubt on the finding of the Sessions Judge himself as to the existence 
of an unlawful assembly of five or more persons. 


SUPREME COURT. 


Present: Mr. Justice S. K. Das, Mr. Justice A. K. Sarkar and Mr. Justice M. Hidayatullah. 
THE BRIHAN MAHARASHTRA SUGAR SYNDICATE LTD. 


v, 
JANARDAN RAMCHANDRA KULKARNI.* 


Indian Companies Act (VII of 1913), Sec. 153-C—Companies Act (I of 1956), Secs. 658, 
647, 10—General Clauses Act (X of 1897), Secs. 6, 24—Application under s. 153-C of 
Act of 1913 pending before District Judge on coming into force of Act of 1956—Whe- 
ther District Judge has jurisdiction to deal with application on repeal of Act of 1913. 


Under s. 6 of the General Clauses Act, 1897, proceeding in respect of an applica- 
tion under s. 153-C of the Indian Companies Act, 1918, may be continued after the 
repeal of that Act by the Companies Act, 1956. 

; The State of Punjab v. Mohar Singh,’ referred to. 


_ Tue facts appear in the judgment. 


H. D. Banaji, with S. N. Andley, J. B. Dadachanji, Rameshwar Nath and 
P. L. Vohra, for the appellant. 

A V. Viswanatha Sastri, with Sorab N. Vakil, B. K. B. Naidu and I. N. 
Shroff, for respondents Nos. 1 and 2. 


SARKAR J. Respondents Nos. 1 to 4 are shareholders in the company which 
is the appellant in this case. They made an application against the appellant 
and-its directors under s. 153-C of the Companies Act, 1913, before that Act 
was repealed on April 1, 1956, as hereinafter mentioned, for certain reliefs 
which it is not necessary to state. This Act will be referred to as the Act of 
1913. This application had been made to the Court of the District Judge of 
Poona which Court had been empowered to exercise jurisdiction under the Act: 
of 1913 by a notification issued by the Government of Bombay under s. 3(/). 
of that Act. Before the application could be disposed of by the District Judge, 
Poona, the Act of 1913 was repealed and re-enacted on April 1, 1956, by the 
Companies Act of 1956, which will be referred to as the Act of 1956. 

On or about June 28, 1956, the appellant made an application to the District 
Judge of Poona for an order dismissing the application under s. 153-C of the 
Act of 1918 on the ground that on the repeal of that Act the Court had ceased 
to have jurisdiction to: deal with it.’ The District Judge of Poona dismissed 
this application. The appellant’s appeal to the High Court of Bombay against 
this dismissal also failed. Hence the present appeal. 

Section 644 of the Act of 1956 repeals the Act of 1913 and certain other 
legislation relating to companies. Sections 645 to 657 of the Act of 1956 con- 
tain various saving provisions. Mr. Banaji appearing for the appellant con- 
tended that the proceeding before the District Judge of Poona under s. 153-C 


*Decided, February 22, 1960. Civil Appeal 1 [1965] 1 S.C.R. 893. 
No. 513 of 1958. 
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of the Act of 1913 had not been saved by any. of theše provisions. We do not 
consider it necessary to pronounce on this question for it seems to us clear 
that that proceeding can be continued in spite of the repeal of the Act of 1913 
in view of s. 6 of the General Clauses Act. Section 658 of the Act of 1956 
expressly provides that, d 

“The mention of particular matters in sections 645 to 657 or in any other provisions 
of thìs Act shall not prejudice the general application of section 6 of the Ġeneral Cleuses 
Act, 1897 (X of 1897), with respect to the effect of repeals.” 
Mr. Banaji said that s. 658 had been enacted ex abundante cautela. Be it so. 
Section 6 of the General Clauses Act nonetheless remains applicable with 
respect to the effect of the repeal of the Act of 1913. 

Section 6 of the General Clauses Act provides that where an Act is repeal- 
ed, then, unless.a different intention appears, the repeal shall not affect any 
right or liability acquired or incurred under the repealed enactment or any 
legal proceeding in respect of such right or lability and the legal proceeding 
may be continued as if the repealing Act had not been passed. There is no 
dispute that s. 153-C of the Act of 1913 gave certain rights to the shareholders 
of a company and put the company as also its directors and managing agents 
under certain liabilities. The application under that section was for enforce- 
ment of these rights and Habilities. Section 6 of the General Clauses Act 
would, therefore, preserve the rights and liabilities created by s. 153-C of the 
Act of 1913 and a continuance of the proceeding in respect thereof would be 
competent in spite of the repeal of the Act of 1913, unless of course a differ- 
ent intention could be gathered. 

Now it has been held by this Court in The State of Punjab v. Mohar Singh’ 
that s. 6 applies even where the repealing Act contains fresh legislation on 
the same subject but in such a case one would have to look to the provisions of 
the new Act for the purpose of determining whether they indicate a differ- 
ent intention. The Act of 1956 not only repeals the Act of 1913 but contains 
other fresh legislation on the matters enacted hy the Act of 1913. It was 
further observed in The State of Punjab v. Mohar Singh that in trying to 
ascertain whether there is a contrary intention in the new legislation: 

“...The line of enquiry would be, not whether the new Act expressly keeps alive 
old rights and liabilities but whether it manifests an intention to destroy them.” (p. 900). 

The question then is whether the Act of 1956 indicates that it was intended 
thereby to destroy the rights created by s. 153C of the Act of 1913. Mr. Banaji 
said that s. 647 of the Act of 1956 indicates an intention to destroy the rights 
created by s. 153-C of the Act of 1913. We find nothing there to support this 
view. That section only says that where the winding up of a company com- 
mences before the commencement of the Act of 1956, the company shall be 
wound up as if that Act had not been passed, but s. 555(7) of the Act of 1956 
will apply in respect of moneys paid into the Companies Liquidation Account. 
All that this section does is to make the provisions of the repealed Act appli- 
cable to the winding-up notwithstanding the repeal. The provisions of s. 555(7) 
need not be referred to as they do not affect the question. Section 647 of tha 
Act of 1956, therefore, indicates no intention that the rights created by s. 153-C 
of the Act of 1913 shall be destroyed. Nor is an argument tenable that since 
by s. 647 the Act of 1956 expressly makes the repealed Act applicable to a 
winding-up commenced under it, it impliedly indicates that in other matters 
the repealed Act cannot be resorted to, for, in view of s. 658 of the Act of 
1956, the mention of a particular matter in s. 647 would not prejudice the 
application of s. 6 of the General Clauses Act; in other words, nothing in 
s. 647 is to be understood as indicating an intention that s. 6 of the General 
Clauses Act is not to apply. On the other hand, the parties are agreed that 
the provisions of s. 153-C of the Act of 1913 have been substantially re-enacted 
by the Act of 1956 and this would indicate an intention not to destroy the 
Tights created by s, 153-C. 

1 [1986] 18.0.R. 893. 
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Mr. Banaji then drew our attention to s. 10 of the Act of 1956 and s. 24 of 
the General Clauses- Act. Section 10 of the Act of 1956 corresponds to s. 3 
of the Act of 1913 and deals with the jurisdiction of Courts. Under s. 10 the 
Central Government may empower a District Court to exercise jurisdiction 
under the Act, not being the jurisdiction conferred among others by ss. 397 to 
407 nor in respect of the winding-up of companies with a paid-up share capi- 
tal of not less than Rs. 1,00,000. Sections 397 to 407 of the Act of 1956, it 
is agreed, contain substantially the provisions of s. 153-C of the Act of 1913. 
It has also to be stated that the paid-up capital of the appellant is more than 
Rs. 1,00,000 and the application under s. 153-C of the Act of 1913 contained a 
prayer in the alternative for the winding-up of the appellant. Section 24 of 
the General Clauses Act provides that where any Act is repealed and re-enacted 
with or without modifications, then, unless it is otherwise expressly provided, 
any notification issued under the repealed Act shall, so far as it is not incon- 
sistent with the provisions re-enacted, continue in force and be deemed to 
have been issued under the provisions so re-enacted unless and until it is 
superseded by a notification issued under those provisions. 

Mr. Banaji points out that in view of s. 10 of the Act of 1956 a District 
Court can no longer be empowered to deal with an application of the kind 
made to the District Judge of Poona, as that application asks for reliefs simi- 
lar to those contemplated by ss. 397 to 407 of the Act of 1956 and also asks for 
the winding-up of a company whose paid-up capital exceeds Rs. 1,00,000 and 
power to deal with such an application cannot now be given to a District Court. 
He, therefore, says that the notification issued under the Act of 1913 empower- 
ing the District Judge of Poona to deal with the application would be incon- 
sistent in this respect with the provisions of the Act of 1956 and could not in 
view of s. 24 of the General Clauses Act be deemed to continue in force after 
. the repeal of the Act of 1913. Hence it is contended that the notification has 
ceased to have any force and the District Judge of Poona has no longer any 
jurisdiction to hear the application. It is also said that this shows that the 
Act of 1956 indicates that the rights acquired under the Act of 1913 would 
come to an end on its repeal. 

We are unable to accept these contentions. Section 10 of the Act of 1956 
deals only with the jurisdiction of Courts. It shows that the District Courts 
can no longer’ be empowered to deal with applications under the Act of 1956 
in respect of matters contemplated by s. 153-C of the Act of 1913. This does 
not indicate that the rights created by s. 153-C of the Act of 1913 were intended 
to be destroyed. As we have earlier pointed out from The State of Punjab v. 
Mohar Singh, the contrary intention in the repealing Act must show that the 
rights under the old Act were intended to be destroyed in order to prevent 
the application of s. 6 of the General Clauses Act. But it is said that s. 24 
of the General Clauses Act puts an end to the notification giving power to the 
‘District Judge, Poona, to hear the application under s. 153-C of the Act of 1913 
as that notification is inconsistent with s. 10 of the Act of 1956 and the District 
Judge cannot, therefore, continue to deal with the application. Section 24 does 
not however purport to put an end to any notification. It is not intended to 
terminate any notification; all it does is to continue a notification in force in 
the stated ci?cumstances after the Act under which it was issued, is repealed. 
Section 24, therefore, does not cancel the notification empowering the District 
Judge of Poona to exercise jurisdiction under the Act of 1913. It seems to 
us that since.under s. 6 of the General Clauses Act the proceeding in respect 
of the application under s. 153-C of the Act of 1918 may be continued after 
the repeal of that Act, it follows that the District Judge of Poona continues 
to have jurisdiction to entertain it. If it were not so, then s. 6 would become 
infructuous. 

For these reasons we think that the appeal must fail and it is, therefore, 

dismissed with costs. Appeal dismissed. 


e 
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Present: The Honble Mr. B. P. Sinha, Chief Justice, Mr. Justice S. J. Imam and 
Mr. Justice J. C. Shah. 


RABARI GHELA JADAV v. THE STATE OF BOMBAY.* 


Criminal Procedure Code (Act V of 1898), Secs. 421, 422—Appeal by accused to High 
Court against conviction and sentence admitted by High Court only on point of sen- 
tence—Whether High Court competent to make such direction—Right of appellant to 
insist that appeal be also heard on merits. 


Under ss. 421 and 422 of the Criminal Procedure Code, 1898, while an Appellate 
Court has power to dismiss an appeal summarily, if it considers that there is no suffi- 
cient ground for interfering, it has no power to direct that the appeal shall be heard 
only on the point of-sentence. Such an order is not an order of summary dismissal 
under s. 421 of the Code and neither is it an order in terms of s. 422 of the Code. 
Therefore, when an appeal is filed it is an appeal against conviction and sentence and 
it is not permissible for an Appellate Court to direct that it shall be heard only on 
the question of sentence and the appellant can insist that the Appellate Court should 
hear his appeal on the merits as well. . 

The King-Emperor v. Dahu Raut’ and Bai Dhankor v. Emperor; referred to. - 

Nafar Sheikh v. Emperor; Sudhir Kumar v. Emperor and Gaya Singh v. King- 
Emperor, approved. 


THe facts appear in the judgment. 


P. K. Chatterjee, (at State expense), for the appellant. 
H. J. Umrigar and R. H. Dhebar, for the respondent. 


Imam J. This appeal is by special leave. The appellant was convicted 


- under s. 304, Part I, of the Indian Penal Code, and sentenced to imprisonment 


for life. He appealed to the Bombay High Court. According to the judgment 
of the High Court the appeal was admitted only on the point of sentence. The 
High Court reduced the sentence from imprisonment for life to 10 years’ rigorous 
imprisonment. 

It was submitted on behalf of the appellant that the High Court could not, 
in law, admit an appeal only on the point of sentence and the appellant was 
entitled to have his appeal heard on the merits of his conviction as well. The 
evidence upon which the appellant was convicted was unsatisfactory and he was 
entitled to be acquitted. 


Shortly stated, the case of the prosecution was that the appellant had caused 
the death of Zina Hira on April 6, 1957, when the deceased was returning from 
an adjoining village to the village of ‘his residence. The appellant met him 
on the way and accused him of having committed theft in the appellant,’s house 
which the deceased denied. Upon this the appellant attacked him with a stick 
which had iron rings round it. A number of blows were given by the appellant 
with this stick in consequence of which Zina Hira fell down. Although a doctor 
was called for from Keshod, 8 miles away, ultimately the deceased was taken to 
Junagadh for better medical treatment but died on the way in the early hours 
of the morning of April 7. 

According to the case of the appellant he was not present at the scene of the 
crime and pleaded not guilty to the charge. 

According to the judgment of the High Court the appeal of the appellant 
before it was admitted only on the point of sentence. It was urged that this 
procedure adopted by the High Court was not in conformity with the provisions 
of ss. 421 and 422 of the Code of Criminal Procedure. Reliance was placed upon 
the decisions of the Calcutta High Court and Patna High Court in the cases of 

*Decided, February 26, 1960. Criminal 2 [1937] Bom. 365, s.c. 39 Bom. L.R. 74. 
ge car No. 14 of 1959. 3 (1913) I.L.R. 41 Cal. 406. 


(1935) L. R. 62 I.A. 129, s.c. 37 Bom. 4 [1942] A.I.R. Pat. 46. 
L. R. 657. 5 (1925) I.L.R. 4 Pat. 254. 
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Nafar Sheikh v. Emperor,’ Gaya Singh v. King-Emperor,? Sudhir Kumar v. 
Emperor? and Sheikh Rijhu v. Emperor+ and of the Privy Council in the case 
of The King-Emperor v. Dahu Raut.© Reference was also made to the decision 
of the Patna High Court in the case of Kuldip Das v. King-Emperor® and the 
decision of the Bombay High Court in the case of Bai Dhankor v. Emperor." 


In order to appreciate the submission made on behalf of the appellant refe- 
rence to certain provisions of the Code of Criminal Procedure in Chapter XX XI 
concerning Appeals will be necessary. Under s. 418(/) an appeal may lie on a 
matter of fact as well as a matter of law, except where the trial was by jury, in 
which case the appeal shall lie on a matter of law only. It is unnecessary to refer 
to sub-s. (2) of this section for the purposes of this appeal. Under s. 419 every 
appeal shall be made in the form of a petition in writing presented by the appel- 
lant or his pleader and every such petition shall (unless the Court to which it is 
presented otherwise directs) be accompanied by a copy of the judgment or order 
appealed against, and, in cases tried by a jury, a copy of the heads of the charge 
recorded under s. 367. As to what should follow on the presentation of such 
a petition it will be necessary to quote the provisions of ss. 421 and 422 of the 
Code. Section 421 reads: 

“421, (1) On receiving the petition and copy under section 419 or section 420, the 
Appellate Court shall peruse the same, and, if it considers that there is no sufficient 
ground for interfering, it may dismiss the appeal summarily: 

Provided that no appeal presented under section 419 shall be dismissed unless the 
appellant or his pleader has had a reasonable opportunity of being heard in support of 
the same. 

(2) Before dismissing an appeal under this section, the Court may call for the 
record of the case, but shall not be bound to do so.” 

Section 422 reads: 

“422, If the appellate Court does not dismiss the appeal summarily, it shall cause 
notice to be given to the appellant or his pleader, and to such officer as the State Gov- 
ernment may appoint in this behalf, of the time and place at which such, appeal will 
be heard, and shall, on the application of such officer, furnish him with a copy of the 
grounds of appeal; 

and, in cases of appeal under section 411A, sub-section (2), or section 417, the 
Appellate Court shall cause a like notice to be given to the accused.” 

It is clear from these provisions that on receiving the petition and a copy under 
s. 419, the Appellate Court shall peruse the same, and if it considers that there is 
no sufficient ground for interfering, it will dismiss the appeal summarily, and that 
if the Appellate Court does not dismiss the appeal summarily, it shall cause 
notice to be given to the appellant or his pleader, and to such officer as the State 
Government may appoint in this behalf, of the time and place at which such 
appeal will be heard. The recording of an order that the appeal is admitted, 
when it is not summarily dismissed, is not a happily chosen expression as was 
pointed out by the Privy Council in the case of The King-E'mperor v. Dahu 
Raut. Section 421 gives ample power to the Appellate Court to dismiss an 
appeal summarily if it considers that there is no sufficient ground for interfering. 
On the other hand, if it does not dismiss the appeal summarily then it is obli- 
gatory upon it to cause notice of the appeal to be given to the appellant and to 
such officer as the State Government may appoint in this behalf of the time and 
place at which such appeal will be heard. These provisions do not contemplate 
a partial summary dismissal of an appeal as was pointed out by the Privy Coun. 
cil in the above-mentioned case where it was stated by Lord Thankerton (p. 137) : 

“The terms of the section equally exclude the possibility of partial summary dis- 

missal, e.g., in so far as the conviction is appealed against. Failing summary dismissal, 


1 £1913] I.L.R. 41 Cal. 406. 5 (1935) L.R. 62 I.A. 129, 8.0. 37 Bom. L.R. 
2 (1925) I.L.R. 4 Pat. 254. 557. 

8 [1942] A.I.R. Pat. 46. 6 (1932) I.L.R. 11 Pat. 697. 

4 [1931] A.I.R. Pat. 351. 7 [1937] Bom. 365, s.c. 39 Bom. L.R. 74. 
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.the provisions of ss. 422 and 423 apply and, in their Lordships’ opinion, the provisions 
as to notices in s. 422 and the provision as to sending for the record in s, 423 are clearly 
peremptory, and there can be no room for revision at that stage.” 
It was, however, submitted on behalf of the State of Bombay that the facts in 
the ease before the Privy Council can be distinguished from the facts of the 
present case because in the case before the Privy Council no notices were issued 
under s. 422 and the record was not sent for in accordance with s. 423. In the 
present case notices were issued under s. 422 and the record was sent for in 
accordance with s. 423 of the Code. Particular reliance was placed upon the con- 
eluding portion of the Privy Council judgment to the following effect (p. 188) : 
“Accordingly, their Lordships will humbly advise His Majesty that the appeals 
should be allowed, and that it should be declared that, upon the true construction of 
the Criminal Procedure Code, the Appellate Court is entitled to dismiss an appeal sum- 
marily in terms of s. 421 unless the Court is satisfied that there is no sufficient ground 
for interfering in accordance with the relief sought in the appeal, and that where the 
appeal is not dismissed summarily, the Court is bound, in order to the disposal of the 
appeal, to comply with the provisions of s. 422 as to notice, and with the provisions of 
s. 423 as to the sending of the record, if such record is not already in Court..,”. 
It seems to us, however, having regard to the provisions of the Code, that while 
an Appellate Court has power to dismiss an appeal summarily, if it considers that 
there is no sufficient ground for interfering, it has no power to direct, as in the 
ease before us, that the appeal shall be heard only on the point of sentence. Such 
an order is not an order of summary dismissal under s. 421 and neither is it an 
order in terms of s. 422 of the Code. When an appeal is filed it is an appeal 
against conviction and sentence and it is not permissible for an Appellate Court 
to direct that it shall be heard only on the question of sentence. Our interpreta- 
tion of ss. 421 and 422 is in keeping with the interpretation of these sections by 
the Privy Council in Dahu Raut’s case. The decisions of the Calcutta High 
Court and the Patna High Court in Nafar Sheikh v. Emperor, Sudhir Kumar 
v. Emperor and Gaya Singh v. King-Emperor referred to above appear to us to 
be correct. In these circumstances reference need not be made to the view ex- 
préssed by the Patna High Court in Kuldip Das v. King-Emperor which was a 
judgment before the decision of the Privy Council in Dahu Raut’s case. The 
decision of the Bombay High Court in Bas Dhankor v. Emperor endeavoured 
to find a way in which the difficulty could be resolved where the Appellate Court 
was of the opinion that only the question of sentence was involved. For the 
purposes of this appeal it is unnecessary for us to say anything about this deci- 
sion because what was stated there does not arise for consideration, as, in the 
present case, according to the judgment of the High Court, the appeal was 
admitted only on the point of sentence. It was also urged by Mr. Umrigar that 
under s. 423 an Appellate Court had the power to reduce the sentence. That 
is so, but that power can only be exercised after the requirements of s. 422 have 
been complied with. The Appellate Court, after hearing the appeal, certainly | 
` has the power in finally disposing of the appeal to reduce the sentence but that 
does not entitle it to direct that an appeal is admitted only on the question of 
sentence. We make it clear, however, that in dealing with Mr. Umrigar’s sub- 
mission on this point we are concerned with the powers of an Appellate Court 
and not with the power of a High Court in the exercise of its revisional jurisdic- 
tion which does not arise for consideration in this appeal. In our opinion, the 
' form of the order admitting the appeal in the present case was invalid and the 
appellant could have insisted that since the appeal had not been summarily 
dismissed, the High Court should have heard his appeal on the merits as well. 


[The rest of the judgment is not material to this report]. 
Appeal dismissed. 
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Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice Imam, Mr. Justice 
A. K. Sarkar, Mr. Justice K. N. Wanchoo and Mr. Justice J. C. Shah. 


THE PARBHANI TRANSPORT CO-OPERATIVE SOCIETY LTD. 
v. 

THE REGIONAL TRANSPORT AUTHORITY, AURANGABAD.* 
Motor Vehicles Act (IV of 1939), Secs. 42(1), 42(3) (a), 47, 68C, 68F —Constitution of India, 

Art. 19(6)—State Government whether can apply for permit to run buses as stage 

carriages under Chap. IV of Act—Applicability of rule that where power given to do 

certain thing, it must be done in that way only—Expressio unis est exclusio alterius, 

applicability of maxim—State whether can carry on business as monopoly or in com- 

petition with citizen. i 


A State Government can apply for and obtain permits for its buses run as stage 
carriages under Chap. IV of the Motor Vehicles Act, 1939. Therefore Chap. IVA 
of the Act cannot be read as containing the only provisions under which the Govern- 
ment can ply stage carriages. 

The principle referred to in Nazir Ahmed v. The King-Emperor' that where a 
power is given to do a certain thing in a certain way the thing must be done in 
that way or not at all, can apply only where one power is given and has no appli- 
cation where more powers than one are conferred. Therefore, if a statute contains 
provisions giving more than one power, then the rule cannot be applied so as to 
take away the powers conferred by anyone of these provisions. 

Taylor v. Taylor: Taylor v. Keily: Ex parte Taylor,’ referred to. 

The maxim expressio unis est exclusio alterius is a maxim for ascertaining the in- 
tention of the Legislature. Where the statutory language is plain and the meaning 
clear, there is no scope for applying the rule. 

Viscountess Rhondda’s Claim’ and Moti Lal v. The Government of the State of 
Uttar Pradesh,’ referred to. 

Article 19(6) of the Constitution of India seems to indicate that the State may carry 
on any business either as a monopoly, complete or partial, or in competition with 
any citizen and that would not have the effect of infringing any fundamental rights 
of such citizen. 


Tur facts are stated in the judgment. 


B. R. L. Iyengar and Shankar Anand, for the petitioners. 
M. C. Setalvad, Attorney-General for India, and B. Sen, with R. Gopala- 
krishnan, R. H. Dhebar and T. M. Sen, for the respondents. 


SARKAR J. The petitioner is a co-operative society duly registered and it 
carries on the business of plying motor buses as stage carriages on the public 
highways in the State of Bombay. Its case in this petition is that it has been 
. deprived of its right to carry on this business and has also been subjected to dis- 
criminatory treatment in the matter of the grant of permits to run its buses. It 
complains of the infringement of its fundamental rights under arts. 19(/) (g) 
and 14 of the Constitution. 

The questions raised in this matter turn on some of the provisions of the 
Motor Vehicles Act, 1939, as amended by Act 100 of 1956. These provisions 
have to be examined before procéeding to discuss the questions that arise. We 
are concerned only with Chapters IV and IVA of the Act. Chapter IV com- 
prises ss. 42 to 68 and Chapter IVA, which was in its entirety introduced by 
the amending Act, consists of ss. 68A to 68I. ` 

Taking Chapter IV first, we find that s. 42(/) provides that no owner of a 
transport vehicle shall use or permit the use of the vehicle in any public place 
save in accordance with the conditions of a permit granted under the Act. A 


*Deotded, March 7, 1960. Writ Petition No. 2 ee D. 426. 
110 of 1959. 3 [1922] 2 A.C. 339. 

1 (1986) L.R. 63 I.A. 372, 9.0.88 Bom. LR. 4 [1961] 1 All. 269, zn. 
987, 
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“‘transport vehicle”? is defined in s. 2(33) as a public service vehicle or a goods 
vehicle. Clause (a) of sub-s. (3) of s. 42, as it originally stood, provided that 
sub-s. (Z) of that section would not apply to any transport vehicle owned by or 
on behalf of the Central Government or a State Government other than a vehicle 
used in connection with the business of a railway. So under it the Government 
could ply stage carriages on the public highways without having to obtain 
permits in respect of them. The amending Act of 1956 substituted a new 
clause (a) in s. 42(3) for the old clause. The new cl. (a) provides that sub- 
8. (J) shall not apply to any transport vehicle owned by the Central Govern- 
ment or a State Government and used for Government purposes unconnected 
with any commercial enterprise. Since the amendment, therefore, the Govern- 
ment cannot run stage carriages on the public highways without a permit, 
just as a private owner of stage carriages cannot do, because such use of the 
vehicles will not be for a purpose unconnected with a commercial enterprise. 
Section 44 authorises a State Government to constitute a State Transport 
Authority and Regional Transport Authorities for different areas in that State 
to carry out the duties specified. Section 45 provides that every application 
for a permit shall be made to the Regional Transport Authority of the region 
in which it is proposed to use the vehicle. Section 47 specifies the matters to 
which a Regional Transport Authority shall have regard in considering an 
application for the grant of a permit. 

We now come to Chapter IVA. Section 68A(6) defines a ‘‘State transport 
undertaking’’ for the purpose of the Chapter to mean an undertaking providing 
road transport service, carried on, among others, by a State Government. Sec- 
tion 68B provides that the provisions of Chapter IVA shall have effect notwith- 
standing anything to the contrary contained in Chapter IV. Section 68C is in 
these terms: : 

68C. Where any State transport undertaking is of opinion that for the purpose 
of providing an efficient, adequate, economical and properly co-ordinated road trans- 
port service, it is necessary in the public interest that road transport services in general 
or any particular class of such service in relation to any area or route or portion 
thereof should be run and operated by the State transport undertaking, whether to the 
exclusion, complete or partial, of other persons or otherwise, the State transport under- 
taking may prepare a scheme giving particulars of the nature of the services proposed 
to be rendered, the area or route proposed to be covered and such other particulars 
respecting thereto as may be prescribed, and shall cause every such scheme to be pub- 
lished in the Official Gazette and also in such other manner as the State Government 
may direct, 

Section 68D provides for the preferring of objections to the scheme published 
under s. 68C, consideration of such objections and final approval of the scheme 
by the State Government. The terms of s. 68F (7) are as follows :— 

S. 68F. (1) Where, in pursuance of an approved scheme, any State transport un- 
dertaking applies in the manner specified in Chapter IV for a stage carriage permit or 
a public carrier’s permit or a contract carriage permit in respect of a notified area or 
notified route, the Regional Transport Authority shall issue such permit to the State 
transport undertaking, notwithstanding anything to the contrary contained in Chapter IV. 

The respondents to this petition are (1) The Regional Transport Authority, 
Aurangabad, (2) The State Transport Authority, Bombay, (3) The Divisional 
Controller of State Transport, Marathwada and (4) The State of Bombay. 
Aurangabad and Marathwada are both in the State of Bombay. Respondents 
Nos. 1 and 2 are the authorities set up under s. 44 of the Act by the Govern- 
ment of Bombay. It is the duty of respondent No. 1 to consider applications 
for, and to grant, permits for stage carriages to be plied in Aurangabad region 
and respondent No. 2 hears appeals from the decisions of respondent No. 1. 
Respondent No. 3 is the head of a department of the Government of the State 
of Bombay and is in charge of public transport work in Marathwada. 

It appears that the petitioner had permits to run buses on four routes in 
Aurangabad and that these permits were due to expire on October 1, 1958. 


t 
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Respondent No. 3, who really represents the Government of the State of Bombay 
and who may be conveniently referred to as the State of Bombay, had permits 
for two of these routes. On May 19, 1958, the State of Bombay applied for 
permits for all these four routes under Chapter IV of the Act. On May 27, 
1958, the petitioner applied for renewal of its existing permits. Respondent 
No. 1 rejected the application of the petitioner and granted those of the State 
of Bombay. The petitioner appealed to respondent No. 2, but its appeal was 
rejected. In the meantime on some date which does not appear on the record, 
the petitioner had been granted temporary permits upto December 31, 1958. 
On the expiry of its temporary permits on December 31, 1958, the petitioner 
would have been unable to run any of its buses and it, therefore, moved the 
High Court at Bombay under art. 226 of the Constitution, and the High Court 
quashed the orders of respondents Nos. 1 and 2 and directed the applications 
of the petitioner and the State of Bombay for the permits to be reconsidered. 
With the reasons of this order of the High Court we are not concerned. Res- 
pondent No. 1, however, without re-considering the applications as directed 
by the High Court, granted temporary permits to the State of Bombay. The 
petitioner again moved the High Court which thereupon quashed the order of 
respondent No. 1 granting temporary permits to the State of Bombay. There- 
after, on March 20, 1959, respondent No. 1 granted temporary permits to the 
petitioner which were later extended to July 20, 1959. On June 1, 1959, the 
State of Bombay published a scheme under s. 68C in Chapter IVA of the Act. ` 
Various objections were filed against the scheme and nothing further appears 
to have been done to make the scheme final. On July 18, 1959, respondent 
No. 1 purporting to carry out the directions of the High Court, reconsidered 
the petitioner’s applications for renewal and the applications of the State of 
Bombay for permits and rejected the petitioner’s applications while allowing 
those of the State of Bombay. On July 20, 1959, the petitioner’s temporary 
permits having expired, it ceased to operate its buses. On August 27; 1959, 
the petitioner filed the present petition in this Court under art. 32 of the Con- 
stitution for appropriate writs quashing the order of respondent No. 1 dated 
July 18, 1959, restraining the State of Bombay from applying for permits save 
under the provisions of Chapter IVA and respondent No. 1 from entertaining 
any application by the State of Bombay under Chapter IV and directing res- 
pondent No. 1 to hear the petitioner’s applications for permits according to 
law. Various grounds have been advanced in support of the petition and 
these will now be discussed. ' 

The petitioner first contends that in view of Chapter IVA the State of 
Bombay had no right to apply for permits under Chapter IV of the Act as it 
had done. It says that the order of respondent No. 1 granting permits to the 
State of Bombay under Chapter IV was, therefore, illegal and affected 
its fundamental rights under art. 19(1)(g). 

The first question then is whether the State of Bombay was entitled to apply 
for permits under Chapter IV. The petitioner says that special provisions 
having been made in Chapter IVA to enable the Government to run its buses 
the Government’s right to run buses was restricted to those provisions and the 
Government was not entitled to resort to the other provisions of the Act. In 
support of this contention reference was made to the case of Nazir Ahmad v. 
The King-Emperor’ where it was observed that 

“where a power is given to do a certain thing in a certain way the thing must be 
done in that way.or not at all” 
But this principle can apply only where one power is given and has no applica- 
tion where more powers than one are conferred. If a statute contains provisions 
giving more than one power, then the rule cannot be applied so as to take away 
the powers conferred by anyone of these provisions. As pointed out in Taylor 


1 (1936) L.R. 68 I.A. 372, at p. 381, 9.0. 38 Bom. L.R. 987. 
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v. Taylor: Taylor v. Ketly: Ex parte Tayor? referred to by the Judicial Com- 
mittee in Nazir Ahmad’s case 

“When a statutory power is conferred. for the first time upon a Court, and the mode 
of exercising it is pointed out, it means that no other mode is to be adopted.” 

Now, the position here is different. The Government has of course the 
power to do any business it likes and, therefore, the business of running stage 
carriages. We have earlier drawn attention to the change made in-cl. (a) of 
8. 42(3) by the amendment of 1956. Previously, it was not necessary for the 
Government to obtain permits under s. 42(1) for buses that it intended to run 
as stage carriages. Since the amendment the Government can no longer run 
transport vehicles for commercial purposes without obtaining permits under 
s. 42(1). Now the plying of buses as stage carriages is a commercial enterprise 
and for such buses, therefore, under the sections as they stand, the Government 
would require permits as any one else. That being so, the sections clearly con- 
template that the Government may apply for and obtain permits for its buses 
run as stage carriage. The rule applied in Nazir Ahmad’s case does not per- 
mit the ordinary meaning of s. 42, sub-s. (J) and sub.-s(3), cl. (a), to be cut 
down because of the provisions of Chapter IVA. The Act lays down two inde- 
pendent sets of provisions in regard to the running of buses by the Govern- 
ment, one under Chapter IV and the other under Chapter IVA. Chapter IVA 
was intended to give the Government a special advantage. When the Govern- 
ment chooses to proceed under that chapter, it becomes entitled as a matter of 
right under s. 68F (7) to the necessary permits. Under Chapter IV the Govern- 
ment does not have any such advantage; it has to compete with the other appli- 
cants, to secure permits to be able to run its buses. The powers under the two 
Chapters are, therefore, different. To such a case the principle of Nazir Ahmad’s 
ease cannot be applied. i 

The learned counsel for the petitioner also referred to the maxim expressio 
unius est exclusio alterius and contended that since the Act by ‘Chapter IVA 
provided that the Government would be entitled to run buses under a scheme, it 
impliedly prohibited the running of buses by the Government otherwise. It 
does not seem to us that this maxim carries the matter further. It is a 
maxim for ascertaining the intention of the Legislature. Where the statutory 
language is plain and the meaning clear, there is no scope for applying the 
rule. Section 42 (3)(a) appears to us to be perfectly plain in its terms. It 
contemplates that the Government has to apply for permits under s. 42(1) to 
run buses as a commercial enterprise. That being so, the maxim cannot be 
resorted to for ascertaining the intention of the Legislature and implying a 
prohibition against the Government applying for permits under Chapter IV. 

The learned counsel then referred to the case of Viscountess Rhondda’s 
Claim,® where it was observed at p. 865 that 


“The words of the statute are to be construed so as to ascertain the mind of the 
Legislature from the natural and grammatical meaning of the words which it has used, 
and in so construing them the existing state of the law, the mischiefs to be remedied, 
and the defects to be amended, may legitimately be looked at together with the general 
scheme of the Act.” . 

His point is that Chap. IVA was introduced by the amendment of 1956 to meet 
the observations made in Moti Lal v. The Government of the State of Uttar 
Pradesh* and some other cases that s. 42(3) (a) was discriminatory in that it 
exempted the Government from the requirement of a permit and was hence 
void as offending art. 14 of the Constitution. It is said that Chap. IVA must, 
therefore, be construed as containing the only provisions enabling the Govern- 
ment to run a stage carriage. It is difficult to appreciate this contention. The 
observations in the cases referred to, had been made in regard to cl. (a) of 
s. 42(3) as it stood before its amendment in 1956. That section has been 


2 (1875) 1 Ch. D. 426, 431. 4 [1951] 1 All. 269, F.B. 
3 [1922] 2 A. C. 339. 
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amended and as it now stands it is not discriminatory. The evil pointed out 
no more exists and no question of reading the Act keeping in view that evil 
of discrimination, arises. We find nothing in Moti Lal’s case or any other 
case which points to an evil nor has the learned counsel drawn our attention 
to any, which the Act can be said to have intended to remedy. We, therefore, 
find no justification for reading Chap. IVA as containing the only provisions 
under which the Government can ply stage carriages. 


It is next said that s. 42 contemplates the owner of a transport vehicle ob- 
taining a permit and a ‘‘State transport undertaking’”’ cannot apply for a 
permit under Chap. IV as it cannot be such owner. But here we are not con- 
cerned with a State transport undertaking for that comes into existence for 
the purposes of Chap. IVA and that chapter has not been resorted to by the 
Government yet. Here the Government applied for the permits under Chap. 
IV. The Government can of course be the owner of transport vehicles. We 
have earlier said that in view of cl. (a) of s. 42(3) the Government has to apply 
for permits under s. 42(7) as any other owner. Therefore, the Act contem- 
plates the Government as owner of transport vehicles. Further, under s. 68A 
a ‘‘State transport undertaking’’ has been defined as an undertaking providing 
road transport service carried on by a State Government. Such an undertak- 
ing is really a department of a Government and in order to be able to provide 
transport service, it must be able to own transport vehicles. In fact, s. 68F (Z) 
requires the State transport undertaking to apply for permits under Chap. IV 
and, therefore, contemplates it as an owner of a transport vehicle for the pur- 
poses of s. 42 which is contained in that chapter. 


The learned counsel then referred to the concluding portion of s. 47(1) which 
makes it incumbent on the authority considering applications for permits to 
take into consideration the representations made by the persons therein men- 
tioned. He said that the persons there mentioned did not include the Govern- 
ment and, therefore, the intention is clear that applications for permits by 
the Government were not intended to be considered under s. 47, and if Gov- 
ernment could not come under s. 47, it could not come under Chap. IV at all. 
But assume that representations by the Government are not contemplated by 
s. 47. That does not show that applications for permits by the Government 
are also not contemplated by that section. 


It is also said that the matters to which the authority granting the permits 
is required to have regard in considering applications for permits under s. 47 
are such that if the State enters into competition with citizens for the grant 
of permits the State must necessarily get them. Therefore, it is said that it 
could not have been intended-that the State would compete with the citizens 
in the matter of obtaining permits under Chap. IV. We are unable to assent 
to this contention. There is nothing in s. 47 which leads to the conclusion that 
whenever the Government applies along with private citizens for permits, the 
Government must get them. Indeed, if that were so, then it would not have 
been necessary to provide by s. 68F'(J) that when: the Government, that is, its 
State transport undertaking, applied in pursuance of an approved scheme for 
a permit, the authority concerned would be bound to grant such permit. Sec- 
tion 68F(J) clearly contemplates that without the provision made therein it 
may so happen that the authority acting under s. 47 may think it fit to grant 
the permit to a private operator in preference to the Government. It also 
seems to us that there is nothing in our law to prevent the Government from 
entering a business in competition with private citizens. Indeed, art. 19(6) by 
providing that nothing in art. 19(7)(g) shall affect the application of any 
existing law in so far as it relates to, or prevents the State from making any 
law relating to the carrying on by the State of any trade, business, industry 
or service whether to the exclusion, complete or partial, of citizens or other- 
wise, would seem to indicate that the State may carry on any business either 
as a monopoly, complete or partial, or in competition with any citizen and 
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that would not have the effect of infringing any fundamental rights of such 
citizen. 

Our attention was then drawn to the proviso to s. 47(1) under which other 
things being equal a co-operative society is entitled to preference over indivi- 
dual owners in the matter of grants of permits. It is said that the Govern- 
ment is not an individual owner and, therefore, it is not contemplated as an 
applicant for a permit under s. 47. It seems to us that if the Government is 
not an individual owner—as to which we are not called upon to say anything— 
it does not follow that that section does not contemplate the Government as an 
applicant for permit. If Government is not an individual owner, then all-that 
will happen in view of the proviso of s. 47(/) will be that a co-operative 
society will not be able to claim any preference over the Government. All 
that the proviso does is to give a co-operative society a preference over indivi- 
dual owners. It is not concerned with stating who can apply for permits. 

It seems to us, therefore, that the petitioner’s contention that the Govern- 
ment cannot apply for a permit under Chap. IV of the Act is unsustainable. 
The petitioner cannot complain of the Government having applied under that 
chapter. We are not called upon, therefore, to discuss the further question, 
whether any fundamental right of the petitioner under art. 19(1)(g) would 
have been affected by the Government having applied for and obtained permits 
under Chap. IV without having the right to do so. This disposes of the con- 
tentions concerning the infringement of the petitioner’s fundamental rights 
under art. 19(7)(g) of the Constitution. : 

We will now consider the question of the violation of art. 14 of the Consti- 
tution. The first contention in this regard was based on the proviso to s. 47(/). 
It is said that in the circumstances of this case, as a co-operative society the 
petitioner was entitled to preference over the Government, considered as an 
individual owner, and had not been given that preference. It is contended 
that respondent No. 1 relying on various promises made by the State of Bom- 
bay to repair roads and to give other facilities to the travelling public had 
held that the other conditions were not equal while, under the proviso, it was 
entitled to rely only on the existing conditions. It is contended that thereby 
the provisions of art. 14 had been infringed. This contention is in our view 
clearly untenable. The decision of respondent No. 1 may have been right or 
wrong and as to that we say nothing, but we are unable to see that that deci- 
sion offends art. 14 or any other fundamental right of the petitioner. Respond- 
ent No. 1 was‘acting as a quasi judicial body and if it has made any mistake 
in its decision there are appropriate remedies available to the petitioner for 
obtaining relief. It cannot complain of a breach of art. 14. 

The other contention of the petitioner is that if Chap. IV permits the State 
to compete with a private citizen, it offends art. 14 because in view of the vast 
resources of the State a private citizen is bound to lose in such competition. 
This point is clearly unfounded. Article 19(6). as it now. stands, contemplates 
such a competition as we have earlier pointed out. The petitioner can base 
no grievance ori such competition. : 

For these reasons we think that this petition must fail and hence it is dis- 
missed with costs. 

Petition dismissed. 
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Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mudholkar 
and Mr. Justice K. T. Desai. 


JASHWANTLAL BAPALAL v. NAVINCHANDRA CHANDULAL.* 


Criminal Procedure Code (Act V of 1898), Sec. 195(1) (c), 4(1)(0), 197, 197AA—Appli- 
cability of s. 195(1)(c)—Person accused of offence in respect of document produced in 
Court, not party to proceeding in which such document produced—Such person com- 
mitting such offence jointly with person party to that proceeding—Complaint of Court 
whether necessary for prosecuting such person who was not party to such proceed- 
ing—Marginal note to section when can be looked at. 


Section 195(1) (c) of the Criminal Procedure Code, 1898, will apply, even when the 
person accused of the offence in respect of a document produced in a Court was not 
a party to the proceeding, in which the document was produced, provided such offence 
was committed by him jointly with a person who was a party to that proceeding. 
Therefore, if an offence of the kind referred to in s. 195(1)(c) of the Code has been 
committed by a party to a proceeding in any Court, in respect of a document pro- 
duced or given in evidence in such proceeding, the complaint of that Court will be 
necessary for prosecuting even a person, who was not a party to such proceeding, 
provided the offence with which he is charged is the same as is alleged to have been 
committed by the person who was a party to the proceeding. 

The question whether the offence, with which the person, who was not a party to 
the proceeding is charged, is the same as had been committed by a party to the 
proceeding must be decided in each case on the facts of that case. 

In re Narayan Dhonddev,! In re Devji valad Bhavani,’ Emperor v. Balgaunda,’ Debi 
Lal v. Dhajadari Gashai,’ The Crown v. Balmokand,’ Fakir Singh v. The Crown,’ 
Anna Ayyar v. Emperor,’ Perianna Muthirian v. Vengu Ayyar,’ Ponnusami v. Em- 
peror,’ Jiva Ram v. Gangoli” and Ram Prasad v. Maheshanand,” referred to. : 

A marginal note cannot be looked at for interpreting the provisions of a section, 
but where an ambiguity ‘arises it can be used to clear it. 

Emperor v. Fulabhai Joshi" and State v. Heman Alreja,” referred to. 


Accusep Nos. 1, 2, 4 and 5 were directors of Rajrathna and Keshav Mills at 
Petlad and accused No. 3.was the secretary of the Rajrathna Mills. One Jash- 
wantlal (complainant) proceeded against accused Nos. 4 and 5 (Navinchandra 
and Chandulal) in Criminal Cases Nos. 1279 and 1278 respectively under s. 
299 of the Companies Act on the ground that they had not made the necessary 
disclosures as regards their common interest in the two mills. In his defence 
in Criminal Case No. 1278 of 1958 accused No. 5 called for the Minute book of 
' the proceedings of the directors meeting dated March 30, 1957. The Minute 
book was produced. Accused No. 4 had also called for the Minute book in 
his defence, but it was not filed in the case against him. The complainant, 
however, withdrew both the cases before their trial and the accused were dis- 
charged. 

Thereafter the complainant filed a complaint alleging that accused No. 3 had 
actually brought into existence the false Minute book; he was, therefore, 
charged under s. 464, Indian Penal Code, and under s. 628 of the Companies 
Act. Accused Nos. 1, 2, 4 and 5 were charged with having abetted the offence 
of accused No. 3 under s. 465 of the Code and s. 628 of the Act. They were 
also charged with having committed the substantive offence under s. 471 of the 


*Decided, March 9/10, 1960. Criminal Re- 7 (1906) LL.R. 30 Mad. 226. 
ference No. 109 of 1959. 8 [1929] ALR. Mad. 21. ` 
1 (1910) 12 Bom. L.R. 383. 9 [1929] ALR. Mad. 115. 

2 (1893) I.L.R. 18 Bom. 681. ; 10 [1949] All. 715. 

3 (1930) 33 Bom. L.R. 296. 11 [1948] A.I.R. Patna 5. 

4 (1911) 15 C.W.N. 565. 12 (1940) 42 Bom. L.R. 857. 
5 (1928) I.L.R. 9 Lah. 678. 13 (1951) 58 Bom. L.R. 837. 
6 (1928) I.L.R. 10 Lah. 442. 
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Code of having fraudulently or dishonestly used the Minute book as a genuine 
document in the criminal case. While this complaint was pending accused 
Nos. 4 and 5 made an application claiming that the trying Magistrate had no 
jurisdiction to take cognizance of the offences charged against them, because 
no complaint had been lodged by the Court in which the offences were alleged 
to have been committed and that without such a complaint the offences could 
not be enquired into. A contention was raised before him that if s. 195(/) (e) 
of the Criminal Procedure Code, 1898, applied in the case of either accused 
No. 4 or 5, then the trial of the offences against all the accused would be bar- 
red because the offence was one and the same. On this question the Magis- 
trate following the decision in In re Narayan Dhonddev held that the bar 
of s. 195(1)({c) of the Code, if it was applicable, applied to the prosecution 
of all the accused. The Magistrate, however, dismissed the application on the 
ground that as the previous proceeding had terminated by the withdrawal’ of 
it and was not then pending, s. 195(J)(c) could not be invoked by the accused. 
Accused Nos. 4 and 5 applied in revision to the Sessions Judge. The Sessions 
Judge held that s. 195(7)(c) applied to the case of accused No. 5, but as to 
the view, which the Magistrate had taken that s. 195(1)(c) only applies if the 
previous proceeding is pending, he reversed the Magistrate’s decision. On the 
question as to whether the offences against accused Nos. 1, 2, 3 and 4 could 
also not be taken cognizance of because the offences charged. against accused 
No. 5 required a complaint from the Court, the Sessions Judge felt himself 
bound by the decision in In re Nerayan Dhonddev. The, Sessions Judge refer- 
red the case to the High Court with a request that the proceedings be quashed 
against all the accused so far as the offences under s. 465 read with s. 109 and 
s. 471 of the Code were concerned. The reference was heard by Naik J. 
who referred it to a Division Bench as it raised an important question as to 
the interpretation of s. 195(/)(c) of the Criminal Procedure Code and as his 
Lordship doubted the authority of the decision in In re Narayan Dhonddev. 
The reference was then heard by Kotval and Tarkunde JJ., who referred a 
question arising out of the reference to a Full Bench. In the course of his 
oo judgment, delivered on January 27, 1960, Kotval J. observed as 
ollows: 


Korvau J. That leaves for our consideration the principal contention raised 
in this case. The contention is that if s. 195 applies in the case of accused 
No. 5 for the reason that he had in his ease, viz., Criminal Case No. 1278 of 
1958, got the alleged false document produced, then the section would equally 
apply to all the other persons, viz., accused Nos. 1 to 4 who are charged with 
the same or similar offences in relation to that document. It is contended 
that the word ‘‘offence’’ used in s. 195(J)(c) is, so to say, used in an abstract 
or general sense without reference to the particular individuals who committed 
that offence and that, therefore, if the offence requires a complaint under the 
provisions of s. 195(1)(c), even in the case of one individual, it is the same 
offence and, therefore, will require a complaint even as against the other 
accused. 

The sheet-anchor of this contention is the case reported in In re Nerayan 
Dhonddev’. At p. 385, Mr. Justice Batchelor, delivering the judgement on be- 
Balt of the Division Bench, expressed the principle thus: 

“ ..We do not find that there is any serious diffculty in coming to this view which 
accords, we think, with the provisions of section 195, (1), (c), of the Criminal Procedure 
Code, for, as we read that section the word ‘offence’ occurring as the third word in the 
clause is designedly used in a somewhat abstract manner. It is the ‘offence’ in itself, 
not any particular offender’s offence which the section aims at: and that is in accordance 
with s. 40, Indian Penal Code, where offence is defined as the thing made punish- 
able by the Code. In other words, the clause deals with the case where there is a sub- 
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stantive offence committed by a party to a suit. If that condition is realised, then, the 
clause enacts that no Court can take cognizance of ‘such offence’. In this case ‘such 
offence’ would mean the offence generally of forgery, and it seems to. us that if the 
criminal Court were to try Lakshmibai’s abettors under s. 467, it would in fact be 
taking cognizance of the offence as those words are used in the clause, and that is the 
action which is specially forbidden. This reading of the section appears to us to in- 
volve no undue straining of the language and to give a more reasonable interpretation 
than is arrived at by the rival construction; for, upon that construction while the pro- 
secution of the main offender could not be instituted without a sanction, any minor 
aiders or abettors or accessories of his could be prosecuted without a sanction. That, 
we think, is hardly a result likely to have been contemplated, and we observe that sub- 
s. (5) of s, 195 appears to lend countenance to the view which we have adopted.” 

Now, in the first place, we notice that Narayan’s case was not a case where 
there was any charge of abetment. In that case, a will had been propounded 
as a defence to a suit. In appeal, arising out of that suit, it was held that the 
will was a forgery, and consequent upon that finding, the plaintiff had obtain- 
ed sanction to prosecute the defendant Laxmibai, who had propounded the 
will and the attesting witnesses of the will as also its scribe. All these persons 
were charged with substantive offences and not with abetment. At one stage, 
the High Court, considering the application for grant of sanction, had revoked 
the sanction granted by the Courts below and thereafter the plaintiff had 
moved the Court for launching of the complaint under s. 467, Indian Penal 
Code. Thus, it will appear that the charge in that case againrt Laxmibai as 
also the attesting witnesses and the scribe was that they had forged the will. 
` There was no charge against any of the accused persons of abetment. Never- 
theless in the passage we have reproduced above reference was made to Laxmi- 
bai’s abettors. We are unable to see, with all respect, how upon the facts, that 
observation could have arisen in that case. 

Reference was also made in Narayan’s case to the definition of offence’ 
under s. 40 of the Indian Penal Code. But we notice that no refer- 
ence was made to the definition of offence contained in s. 4(0) .of the 
Criminal Procedure Code which would really govern the case. ‘‘Offence’? 
in s. 4(0), Criminal Procedure Code, is defined as ‘‘any act or omission made 
punishable by any law for the time being in force...’’ In the face of this 
definition, we are unable to see how it can be held that the ‘‘offence’’ in cl. (a) 
of sub-s. (J) of s. 195 is used in an abstract sense and implies the offence it- 
self and not any particular offender’s offence. Further, the very terms of 
sub-s. (1) (c) of s. 195 show that the offence must be alleged to have beer com- 
mitted by any party to any proceeding in any Court. Therefore, by its very 
terms, the offence is in relation to a party to any proceeding in any Court 
and cannot be considered apart from the party who commits it. 

Another case, which takes the same view as Narayan’s case and which was 
relied upon by Mr. Shah, is the one reported in Perianna Muthirian v. Vengu 
Ayyar®. The decision is merely founded pon the case in In re Narayan 
Dhonddev. Suffice it to say, that in a later decision to which the same Judge 
was a party, the earlier view followed in Perianna’s case was negatived and 
Narayan’s case was not followed. That decision is reported in Ponnusami v. 
Emperor.? 

But apart from this, there is a voltime of authority to support the contrary 
view. We need not refer to all the decisions that were referred to at the Bar, 
but we may state that Narayan’s case was expressly dissented from in Jiwa 
Ram v. Gangoli.* In that case, at p. 718 reference was also made to the 
Madras decision in Perianna Muthirian v. Vengu Ayyar, and the learned 
Judge observed that the observations in the Madras case were obiter. He also 
` noted that the same Judge had taken a different view in the subsequent Madras 
case in Ponnusams v. Emperor, and expressly dissented from the view taken 

2 [1929] A.I.R. Mad. 21. 4 [1949] AD 715. 

3 [1929] A.I.R. Mad. 115. 

L.R.—28, 
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in Narayan’s case. The contrary view is also supported by the following 
authorities:—(1) Ponnusami v. Emperor; (2) Gtridharee Lal v. Emperor ; 
(3) Fakir Singh v. Emperor®; (4) Tulasi Ammal v. Danalakshmi Ammal”. 
Incidentally, we may also observe that the case in Fakir Singh v. Emperor 
was a case of an abettor of an offence and it was held that there was nothing 
in s. 195, Criminal Procedure Code, to prevent the trial of an abettor of an 
offence committed by a party to a ‘proceeding in Court, without a complaint 
by the Court under s. 476, Criminal Procedure Code. 


If the authority in In re Narayan Dhonddev is to be followed, then ob- 
viously the complaint in the present case cannot proceed against all the ac- 
cused. In re Narayan Dhonddev is a Division Bench judgment and normally 
it would be binding upon us, but for the reasons which we have set forth, we 
find it extremely difficult to follow the principle laid down in it. We think 
it proper that the case should be considered by a Full Bench. Accordingly, 
we have decided to refer the following question to a Full Bench :— 


“Whether the decision in In re Narayan Dhonddev lays down the correct 
law?” 


The question was considered by a full bench composed of Chainani C.J. and 
Mudholkar and K. T. Desai JJ. 


M. A. Rane, Assistant Government Pleader, for the State. 
Hemendra K. Shah, for accused Nos. 4 and 5. 


CHAINANI C.J. The question referred to the full bench relates to the in- 
terpretation of s. 195(7)(c), Criminal Procedure Code. Sub-section (7) of 
s. 195 runs as follows: 

“(1) No Court shall take cognizance— 

(a) of any offence punishable under sections 172 to 188 of the Indian Penal Code, 
except on the complaint in writing of the public servant concerned, or of some other 
public servant to whom he is subordinate; 

(b) of any offence punishable under any of the following sections of the same Code, 
namely, sections 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211. and 228, 
when such offence is alleged to have been committed in, or in relation to, any proceed- 
ing in any Court, except on the complaint in writing of such Court or of some other 
Court to which such Court is subordinate; or 

(c) of any offence described in section 463 or punishable under ‘section 471, sec- 

tion 475 or section 476 of the same Code, when such offence is alleged to have been 
committed by a party to any proceeding in any Court in respect of a document produced 
or given in evidence in such proceeding, except on the complaint in writing of such 
Court, or of some other Court to which such Court is subordinate.” 
The marginal notes to these three cls. (a), (b) and (d) are ‘‘prosecution for 
contempt of lawful authority of public servants,’’ ‘‘prosecution for certain 
offences against public justice,’’ and ‘‘prosecution for certain offences relating 
to documents given in evidence,’’ respectively. Sub-section (4) of this section 
states that the provisions of sub-s. (J), with reference to the offences named 
therein, apply also to criminal conspiracies to commit such offences and to the 
abetment of such offences, and attempts to commit them. 


Two views have been taken with regard to cl. (c) in sub-s. (J) of s. 195. 
In In re Narayan Dhonddev,' it was held that the word ‘‘offence’’ occurring 
as the third word in this clause is designedly used in a somewhat abstract 
manner and it is the offence in itself, not any particular offender’s offence, 
which the section aims at. It was observed that this view was in accordance 
with s. 40, Indian Penal Code, where ‘‘offence’’ is defined as a thing made 
punishable by the Code and that the clause deals with a case where there is a 
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substantive offence committed by a party to a proceeding in any Court. At 
p. 885 it was observed: 
“...This reading of the section appears to us to involve no undue straining of the 
language and to give a more reasonable interpretation than is arrived at by the rival 
construction; for, upon that construction while the prosecution of the main offender 
could not be instituted without a sanction, any minor aiders or abettors or accessories 
of his could be prosecuted without a sanction. That, we think, is hardly a result likely 
to have been contemplated... .” 
A different view has been taken by some other High Courts in certain cases, 
to which I will refer later. The question referred to the Full Bench is whe- 
ther the decision in Narayan Dhonddev’s case lays down the correct law. 

Sub-section (7) of s. 195 imposes a bar on the Court’s taking cogni- 
zance of the offences referred to in this sub-section. So far as cl. (c) 
is concerned, this bar will apply if three conditions are satisfied. These 
are: (1) that the offence is an offence described in s. 463 or punish- 
able under s. 471, 475 or 476, Indian Penal Code, (2) that the 
offence is alleged to have been committed by a party to any proceeding 
in any Court, and (3) that the offence is committed in respect of a 
document produced or given in evidence in such proceeding. If these three 
conditions are satisfied, then the Court cannot take cognizance of the offence, 
except on the complaint in writing of the Court, in a proceeding before which 
the document was produced or given in evidence. 

Sub-section (4) makes the provisions of sub-s. (7) applicable to conspiracies 
to commit offences named in sub-s. (/). For an offence of conspiracy there 
must be at least two persons. If, therefore, the offence, which is committed 
in relation to a proceeding in any Court, is that of conspiracy to commit an 
offence of the’kind referred to in cl. (c), say, that of forgery, and if only one 
of the conspirators was a party to the proceeding before the Court, then an 
anomalous situation will arise, if it is held that a complaint of the Court is 
required only for prosecuting the conspirator who was a party to the proceed- 
ing in the Court and not for the other co-conspirator, who may have played 
only a minor part in the offence. The offence committed by both the conspira- 
tors is the same and there is no reason why the Legislature should have tried 
to draw a distinction between the two, requiring the complaint of the Court in 
one case and allowing a private party to prosecute in the other case. The 
better view, in our opinion, therefore, appears to be that where an offence of 
the kind referred to in cl. (c) has been jointly committed by several persons, 
only one of whom was a party to a proceeding in a Court, then the complaint 
of the Court will also be necessary in order to prosecute the other persons, 
who had jointly committed the offence, éven though they were not parties to 
the proceeding before it. 

In this connection the wording of cl. (c) may be compared with the lan- 
guage used by the Legislature in ss. 197 and 197AA. Sub-section (1) of s. 197 
states that when any person who is a Judge or when any Magistrate or when 
any public servant, who is not removable from his office save by or with the 
sanction of a State Government or the Central Government, is accused of any 
offence alleged to have been committed by him while acting or purporting to 
act in the discharge of his official duty, no Court shall take cognizance of such 
offence except with the previous sanction of the appropriate Government. The 
marginal note to the section is ‘‘prosecution of Judges and public servants.’ 
Section 197AA requires previous sanction of the Court for prosecuting a 
Commissioner appointed by it. Its wording is similar to that of s. 197 and the 
marginal note is ‘‘Prosecution of Commissioner appointed by civil Court.” 
These two sections, therefore, prohibit the prosecution of the persons mention- 
ed therein, except with the previous sanction of the appropriate authority. 
The language used in cl (c) of sub-s. (I) of s. 195 is materially different. It 
does not say that when a party to a proceeding is accused of an offence of the 
kind mentioned therein, the Court shall not take cognizance except on a com- 
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plaint in writing of the other Court. This clause, therefore, appears to be 
directed against prosecutions for offences committed in relation to proceedings 
before a Court, irrespective of the persons who had committed them. 

This view finds support in the marginal notes to these sections. The margi- 
nal note to cl. (e) is, ‘‘Prosecution for certain offences relating to documents 
given in evidence.” The emphasis is on offences and not on the persons who 
had committed them. The wording of this marginal note is different from 
that of the marginal notes to ss. 197 and 197AA. It is true that a marginal 
note cannot be looked at for interpreting the provisions of a section, but where 
an ambiguity arises it can be used to clear it. See Emperor v. Fulabhai Joshi® 
and State v. Heman Alreja.* The wording of the marginal note to cl. (e) in 
sub-s. (Z) to s. 195 also suggests that it is the offence and not any particular 
offender’s offence, in respect of which the bar has been imposed. 

The word ‘‘offence’’ is defined in el. (0) of sub-s. (1) of s. 4 as meaning any 
act or omission made punishable by any law for the time being in force. It 
has been urged that where a number of persons join in committing an offence, 
the act of each person is a distinct act and that the word ‘‘offence’’ in el. (e) 
means the particular act done by the party to the proceeding before the Court. 
Every act does not, however, constitute an offence. Some offences, such as 
that of conspiracy or dacoity, cannot be committed by one person alone. They 
require the acts of more than one person in order to constitute the offence. 
In each case, therefore, it will have to be determined whether the offence, with 
which a person (who was not a party to the proceeding in the Court) is 
charged and in respect of which he claims the protection of cl. (a), is the same 
. Offence as was committed by a party to the proceeding before the Court. If 
the act committed by him alone constitutes a distinct offence, cl. (e) will not 
apply and no complaint of the Court will be required for prosecuting him for 
that offence. If, on the other hand, the act committed by him and the act 
committed by the party to the proceeding together constitute an offence of the 
kind referred to in cl. (c), then a complaint of the Court for his prosecution 
will be necessary. 

Before a Court can make a complaint in respect of any offence referred to 
in s. 195(/), it has to hold an enquiry as provided in s. 476. Sub-section (1) 
of this section states: 

“When any Civil, Revenue or Criminal Court is, whether on application made to 
it in this behalf or otherwise, of opinion that it is expedient in the interests of justice 
that an inquiry should be made into any offence referred to in section 195, sub-section 
(1), clause (b) or clause (c), which appears to have been committed in or in relation to 
a proceeding in that Court, such Court may, after such preliminary inquiry, if any, as ft 
thinks necessary, record a finding to that effect and make a complaint thereof in writing 
signed by the presiding officer of the Court, and shall forward the same to a Magis- 
trate of the first class having jurisdiction...” 

It will be noticed that this section refers to offences committed in or in rela- 
tion to a proceeding in a Court. It is not confined to offences committed by 
parties to the proceeding. 

I will now briefly refer to the authorities, which have been cited at the Bar. 

Most of the cases do not give reasons for the view taken in them. Thera 
are three cases of this High Court, to one of which In re Narayan Dhonddev 
I have already referred. 

In In re Devji valad Bhavani,* certain property was attached in execution 
of a decree. Thereupon accused No. 1 applied to have the attachment raised, 
on the ground that he had purchased the property from the judgment-debtor 
under & sale-deed executed long before the date of the attachment. In the 
summary inquiry held by the Court, accused No. 1 produced the sale-deed and 
accused No. 2 was called as his witness in support of his claim. Proceedings 
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were then held under s. 478 of the Code of Criminal Procedure as it then stood. 
Both the accused were then tried on charges of. perjury and forgery. The 
question then arose whether proceedings under s. 478 could have been held 
against accused No. 2, who had given evidence as a witness. It was held that 
the power given to the Court under Chap. XX XV of the Criminal Procedure 
Code to take action regarding any offence referred to in s. 195, was not res- 
tricted, in regard to offences relating to documents, to such offences only as 
were committed by a party to the proceeding in which the document was given 
in evidence. It was observed that sanction was not requisite for the prosecu- 
tion of a witness for an offence relating to the documents and that his prose- 
cution was permissible without sanction. No reasons are given in support of 
this observation. It is also not clear from the judgment whether the offence, 
with which the witness accused No. 2 was charged, was the same as was alleged 
to have been committed by the party to the proceeding, accused No. 1. This 
decision cannot, therefore, be regarded as an authority for the proposition that 
el. (¢) in subs. (J) of s. 195 is inapplicable, when the person, who is sought 
to be prosecuted, was not a party to the proceeding in the Court in which the 
document was produced or tendered in evidence. 

In Emperor v. Balgaunda,> a complaint was filed by a Court not only against 
the party to the proceeding before it, but also against persons who had been 
examined as witnesses. It was held that s. 476 was wider than sub-s. (J) of 
s. 195 and that under s. 476 the Court could file a complaint not only against 
the party to the proceeding, but also against the witnesses and refer the whole 
case to a Magistrate for inquiry. In his judgment Murphy J. made an ob- 
servation that sanction under s. 195 could only have been given against the 
party to the proceeding. The decision in this case turned upon the interpre- 
tation of s. 476, which refers to ‘‘an offence which appears to have been com- 
mitted in or in relation to a proceeding in a Court.” The exact scope of s. 
195(1)(c) was not considered in this case. 

In Debi Lal v. Dhajadart Gashai,® the question arose whether sanction was 
necessary for prosecution of a witness. This question was auswered in the 
negative. The judgment gives no reasons for this view, but only states that 
there was a strong body of authority in the Madras, Bombay and Allahabad 
High Courts that sanction is not necessary against any person who is not a 
party to the suit and that witnesses are not to be considered parties to the 
suit. In support of this view the Bombay case in In re Devjt valad Bhavani 
was cited, to which I have already referred. 

In The Crown v. Balmokand,’ it was held that s. 195 read with s. 476 of the 
Code neither expressly nor impliedly restrains a Magistrate or the presiding 
officer of a civil Court from taking action against persons who are not parties 
to the proceedings before him. The question, which arose in this case, was 
whether the Court can file a complaint not only against the party to the 
proceedings before it, but also against other persons. This was a different 
question from the question, which we have to consider, whether a complaint 
of a Court under s. 195(7)(c) is necessary for prosecuting a person, who is 
not a party to the proceeding before it. 

In Fakir Singh v. The Crown, it was held that there is nothing to prevent 
the trial of an abettor of an offence referred to in s. 195(J)(c) of the Crimi- 
nal Procedure Code committed by a party to a proceeding in Court, without 
a complaint by the Court concerned under s. 476 of the Criminal Procedure 
Code. With respect, we agree with the view taken in this case, because the 
offence of abetment is a distinct and different offence from the offence abetted. 

In Anna Ayyar v. Emperor, the question arose whether a criminal prose- 
cution filed by the defendant in a civil suit against the plaintiff and his wit- 
nesses, should be stayed pending the decision of the civil suit. It was held that 

5 (1930) 33 Bom. L.R. 296. 8 (1928) I.L.R. 10 Lah. 442. 


6 (1911) 15 C.W.N. 565. 9 (1906) I.L.R. 30 Mad. 226. 
7 (1928) LL.R. 9 Leh. 678. : 


584 THE BOMBAY LAW REPORTER. (von. LXD. 


as sanction under s. 195(1)(c) was necessary in the case of the accused who 
were parties to the civil suit, the complaint against them must be dismissed. 
It was observed that as regards the other accused s. 195(J)(c) did not render 
sanction necessary, as they were not parties to the proceeding in which the 
document had been produced. No reasons are given in support of this obser- 
vation. 

In Perianna Muthirian v. Vengu Ayyar,'° Curgenven J. considered the 
scope of s. 195(/)(c). In his judgment the learned Judge stated that the 
answer to the question depended primarily upon the construction to be placed 
upon the term ‘‘offence’’ as it is used in cl. (c)—-whether it denotes the tran- 
saction of forgery as a whole, so that the Court is debarred from taking cogni- 
zance of that transaction, including the shares taken in it by non-parties as 
well as parties, or whether it refers only to the share taken by a party, so 
that the power to proceed against non-parties is not affected. He proceeded 
to observe that the grounds for adopting the former construction were to be 
found in In re Narayan Dhonddev, and stated that he was impressed forcibly 
with the merits of that view of the law. The learned Judge went on to observe 
(p. 25): 

“ It seems contrary to public policy that some only of the participants in an al- 
leged act of fabrication—and those perhaps who play a subordinate part—are exposed 
to prosecution, while the party in whose interests the act is said to have been done is 
protected.” 

In view, however, of the opposite view taken in some other cases, the learned 
Judge refrained from expressing a definite opinion on this question. 

The question again arose for consideration before the same learned Judge 
Curgenven J. in Ponnusami v. Emperor.11 In his judgment the learned Judge 
referred to In re Narayan Dhonddev, and observed that he felt much in sym- 
pathy with the view that this is how the law should stand. In view, however, 
of what the learned Judge regarded as a large body of judicial opinion, which 
favoured a contrary interpretation, he felt that he could not say that the lower 
Court had erred in law in deciding that a criminal case, which had been filed 
against persons who were not parties to proceedings before the Court without 
a complaint from that Court, should continue. The learned Judge referred to 
Anna Ayyar v. Emperor and stated that that decision was binding upon him. 
As I have already pointed out, Anna Ayyar’s case only contains an observa- 
tion that s. 195(J)(c) does not render sanction necessary for persons who are 
not parties to the proceeding, in which the document had been produced, but 
it does not contain any discussion of the law on this point. 

In Jiwa Ram v. Gangoli'2, a single Judge of the Allahabad High Court held 
that when several persons combine together to make a forged document and 
when one of such persons is a party to a legal proceeding in which'the forged 
document is filed, the other persons responsible for making the document can 
be prosecuted on a private complaint. In his Judgment the learned Judge re- 
ferred to Ponnusami v. Emperor, and observed that 19 years had elapsed since 
the decision of that case and that no case had been pointed out to him in 
which the Bombay view expressed in In re Narayan Dhonddev, had been fol- 
lowed. He, therefore, followed the decision in Ponnusami v. Emperor. At 
p. 719 the learned Judge referred to the definition of ‘‘offence’’ contained in 
s. 4(1) (o), Criminal Procedure Code, and observed: 

“The act which has been made punishable by section 465, Indian Penal Code, has 
been described in section 463, Indian Penal Code, to be the making of any false docu- 
ment or part of a document with a particular intent. It seems obvious to me that when 
more than one person combine to commit forgery, the act of each individual forgerer 
is distinct from the act of another. According to the Bombay decision, it is the entire 
transaction that constitutes the offence. This interpretation is opposed to the definition 


10 [1929] A.I.R. Mad. 21. 12 [1940] All. 715. 
11 [1929]-A.I.R. Mad. 115. i 
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of the word ‘offence’, already quoted, because, according to sectión 4(0), Criminal Pro- 
cedure Code, it is the act, and not the transaction, which constitutes the offence.” 
With respect, we may point out that every act does not constitute an offence. 
It is only that act, which is made punishable by any law for the time being 
in force, which is an offence according to the definition given in s. 4(J)(0). 
As to whether the act of each individual constitutes a different offence is a 
question, which must be decided on the facts of each case. 

The last case cited is Ram Prasad v. Maheshanand'?, In that case it was 
observed that s. 195(J)(c) provides a bar to a prosecution only where such an 
offence is alleged to have been committed by a party to a proceeding in any 
Court, but that there is no bar if the offence is committed by somebody who 
is not a party to such proceeding. No reasons are given in support of this 
observation. 

It will be seen that in most of the above cases there is no discussion of the 
provisions of s. 195(/)(¢). With respect, it seems to us that the correct view 
is that s. 195(7) (c) will apply, even when the person accused of the offence 
in respect of a document produced in a Court was not a party to the proceed- 
ing, in which the document was produced, provided such offence was commit- 
ted by him jointly with a person who was a party to that proceeding. 

The reply to the question referred to us will be that if an offence of the kind 
referred to in el. (c) of sub-s. (7) of s. 195 has been committed by a party to a 
proceeding in any Court, in respect of a document produced or given in evi- 
dence in such proceeding, the complaint of that Court will be necessary for 
prosecuting even a person, who was not a party to such proceeding, provided 
the offence with which he is charged is the same as is alleged to have been com- 
mitted by the person who was a party to the proceeding. The question whe- 
ther the offence, with which the person, who was not a party to the proceed- 
ing is charged, is the same as had been committed by a party to the proceed- 
ing must be decided in each case on the facts of that case. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Raju, 


SETH RADHAKISAN RAMNATH v. RAMJI LANGADU.* 


Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Secs. 
41, 22(13), 23(8), 51—Indian Penal Code (XLV of 1860), Sec. 43—Decision of Indus- 
trial Court that change illegal whether binding on criminal Courts—Whether any 
vicarious liability in criminal law. 


For purposes of s. 47 of the Central Provinces and Berar Industrial Disputes Set- 
tlement Act, 1947, it is not sufficient that the change has been declared illegal by an 
Industrial Court; the criminal Court has to come to an independent finding that the 
employer has made an illegal change. 

What ss. 23(8) and 22(13) of the Central Provinces and Berar Industrial Disputes 
Settlement Act, 1947, lay down is that the orders passed by the Industrial Courts can- 
“not be set aside or challenged as incorrect in any civil or criminal Court, but these 
sections do not enact that the finding given by the Industrial Courts must be accept- 
ed as conclusive by the criminal Courts for the purposes of criminal prosecutions. 

State v, Caulfield Holland, Ltd.’ explained. 


13 [1948] A.I.R. Patna 5. No. 139 of 1959, confirming the order of con- 
“Decided, March 11, 1960. Criminal Re- viction and sentence passed by G. P. Ohinchol- 
vision Application No. 453 of 1969 (with Ori- kar, Judge Magistrate, Bhandara, in Criminal 
minal Revision Application No. 475 of 1959), Case No. 2610 of 1957. 
against the order passed by M. B. Desai, 1 (1953) 55 Bom. L.R. 768, 8.0. [1954] A.I. 
Sessions Judge, Bhandara, in Criminal Appeal R. Bom. 70. 
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In the criminal law there can be no vicarious liability unless a statute expressly 
provides for it. Therefore, unless there is a clear provision in a statute a master will 
not be criminally liable for acts of his servant. 

Hariprasada Rao v. The State’ and Emperor v. Isak Soloman Macmull,’ referred to. 


Tur facts appear in the judgment. 


M. N. Phadke and V. M. Golwalkar, for the applicant in Cr. R.A. No. 453/59. - 
FY. K. Sanghi and V. L. Sanghi, for the applicant in Cr. R.A. No. 475/59. 
N. L. Abhyankar, Special Government Pleader, for the State in both revisions. 


Ragu J. This judgment will dispose of two Criminal Revisions Nos. 453 
and 475 of 1959. The facts involved are common and common -questions of 
law are also involved. The facts giving rise to these two revision applications 
are that one Ramji, who is admittedly an employee of the Bidi factory of 
. the firm of Ramkrishna Ramnath of Kamptee at Tumsar, was dismissed on 
October 20, 1958. Admittedly, Radhakisan (applicant in Criminal Revision 
No. 453 of 1959) is the proprietor of this firm and Ghasilal (applicant in 
Criminal Revision No. 475 of 1959) was the General Manager and Agent at 
Tumsar. After Ramji was dismissed by Ghasilal on October 20, 1953, he ap- 
plied to the District Industrial Court, Bhandara, for a declaration that his 
dismissal was illegal. The District Industrial Court by its order dated April 
30, 1956, held the dismissal to be illegal and in appeal the State Industrial 
Court, Nagpur, confirmed this order on June 28, 1957. Ramji then gave a 
notice to the firm of Ramkrishna Ramnath for being reinstated, but the firm 
replied on July 15, 1957, declining to reinstate him. Thereafter Ramji pro- 
secuted the two applicants and also Goverdhandas for having committed an 
offence punishable under s. 47 of the Central Provinces and Berar Industrial 
Disputes Act of 1947 which will hereinafter be referred to as the Act. Gover- 
dhandas was acquitted but the other two persons were convicted. 

The trying Magistrate held that the prosecution evidence has sufficiently 
established that the complainant was removed from duty without any cause or 
enquiry into the matter, and that such a removal of a permanent employee 
amounted to an illegal change as already held by the Industrial Courts. After 
holding that an illegal change had taken place, the trying Magistrate held that 
both Radhakisan and Ghasilal were responsible for this illegal change. The 
trying Magistrate thereupon convicted each of them under s. 47 of the Act and 
sentenced them each to pay a fine of Rs. 1,000 or in default to suffer simple 
imprisonment for 3 months. 

In appeal the learned Sessions Judge held that the question whether an il- 
legal change had taken place or not had become conclusive in view of the 
decision of the District Industrial Court and the State Industrial Court. He 
also added that even if that question can be gone into by civil or criminal 
Court, even then having regard to s. 51 of the Act and item 3 of Schedule 2 
there is no doubt that the dismissal of the complainant, not being in accord- 
ance with law, would amount to an illegal change. He, therefore, confirmed 
the conviction of both Radhakisan and Ghasilal under s. 47 of the Act and 
he also confirmed their sentences. 

Section 47 of the Act reads as follows: — 

“Penalty for illegal changes—(1) Any employer who makes any illegal change 
shall, on conviction, be punishable with fine which may extend to five thousand rupees 
and in the case of a continuing offence with an additional fine which may extend to two 
hundred rupees per day for every day during which the offence continues after his last 
conviction for such offence. 

(2) An employer who acts in contravention of a standing order settled under sec- 
tion 30 shall, on conviction, be punishable with fine which may extend to one hundred 


2 ree A.LR. 8.C. 204. R. Bom. 364. 
8 (1948) 60 Bom: L.R. 190, 8.0. [1948] A.I. 
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rupees and in the case of a continuing contravention of such standing order, with an 
additional fine which may extend to twenty-five rupees per day for every day during 
which such contravention continues after his last conviction for such contravention.” 
The charge against the two applicants was that they had effected an illegal 
change and not that they had contravened any standing order. The charge 
against the two applicants and their convictions are, therefore, under s. 47(J) 
and not under sub-s. (2) of s. 47. This is conceded by the learned Special 
Government Pleader. The conviction of the two applicants, therefore, rests on 
the finding that they had made an illegal change. This finding in turn rests 
mainly on the decision of the Industrial Courts that dismissal of Ramji amount- 
ed to an illegal change. 

Radhakisan and Ghasilal have now come in revision and the following points 
were urged :— 

(1) The criminal Court must come to an independent finding as to whether 
there was any illegal change or not, uninfluenced by the decisions of the Indus- 
trial Courts. The decision of the Industrial Courts is not binding on the 
criminal Courts. 

(2) The dismissal of Ramji does not amount to a change within the mean- 
ing of the Act. Even if it amounts to a change, it is not an illegal change. 

(3) The charge levelled against the persons at the trial was that no notice 
had been given as required by s. 31 of the Act. 

(4) The finding of the Criminal Courts that an illegal change had taken 
place because no notice had been given as required by s. 31 of the Act and the 
finding of the Industrial Courts that an illegal change had taken place are 
erroneous because no notice under s. 81 need be given when an employer con- 
templates a dismissal of an employee. ‘ 

(5) The illegal change contemplated in s. 47 is the one referred to in s. 51 
of the Act and no other. 

(6) The criminal Courts as well as the Industrial Courts did not go into 
the question whether there was a contravention of the Standing Orders. 

(7) Contravention of the Standing Orders was not the subject-matter of 
the complaint or the particulars of the offence explained to the accused at 
the trial. 

(8) Ramji was dismissed by the oral order of Ghasilal and, therefore, 
Radhakisan cannot be made liable vicariously for what Ghasilal had done. 

I shall discuss these questions seriatim. The first is whether the decision 
of the Industrial Courts given under s. 41 of the Act that dismissal of Ramji was 
illegal is binding on the criminal Courts. The District Industrial Court, 
Bhandara, framed an issue whether the dismissal of the applicant Ramji from 
service was illegal and answered the question in the affirmative. In the reasons 
also the District Industrial Court observed as follows :— 

“I find that the applicant was dismissed and that his dismissal was illegal.” 

The learned Special Government Pleader concedes that the words ‘‘illegal 
change” are not found in the decision of the District Industrial Court, but 
he contends that the finding that the dismissal was illegal amounts to a finding 
that the dismissal was an illegal change. In appeal the State Industrial Court 
observed that the order of the District Industrial Court declaring the dismissal 
illegal was absolutely correct. It also observed that the change effected by 
such a wrongful dismissal was an illegal change and that the learned Judge of 
the District Industrial Court was right in declaring that the dismissal was an 
illegal change. The question is whether these decisions are conclusive in a 
criminal trial. 

Industrial Courts are established under Chap. IIT of the Act, The District 
Industrial Court acts under s. 23 of the Act and the State Industrial Court 
hears appeals from the orders passed by the District Industrial Court. Sec- 
tion 28 of the Act provides that the District Industrial Court may determine such 
industrial disputes and deal with such other industrial matters as may be 
preseribed. Rule 36 of the Rules framed under the Act enumerates the mat- 
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ters on which a District Industrial Court can adjudicate. Section 41 of the. 
Act also provides as follows :— 


“Authority to decide illegality—The State Industrial Court or a District Industrial 
Court shall, on a reference made by the State Government and may, on an application 
by any employer or employee concerned or by a representative of the employees con- 
cerned or by the Labour Officer, decide whether any strike or lock-out or any change 
of which notice has been given or which has taken place is illegal.” 


It is conceded that the District Industrial Court had jurisdiction to pass the 
order in question both under s. 41 of the Act and r. 36(6) of the Rules framed 
under the Act. 


The main question, however, is whether the finding of the Industrial Courts 
that the dismissal of Ramji was illegal is binding on criminal Courts in a. pro- 
secution of the employers under s. 47 of the Act. In support of his contention 
that it is so binding the learned Special Government Pleader relies on s. 22, 
sub-s. (72), and sub-s. (13). Subsection (1/2) enacts that the order of the 
State Industrial Court shall be binding on all the parties who appear or are 
represented before the Court and on all parties summoned to appear as parties, 
whether they actually appear or not, and on the successors, heirs and assigns 
of the employer, and in the case of a union which is a party to the proceed- 
ings before such Court, on all persons who were members of such union on 
the date of the dispute or who become members of the union thereafter. Sub- 
section (13) provides that no order passed by the State Industrial Court shall 
be called in question in any civil or criminal Court. Section 28, sub-s. (7), 
similarly enumerates the persons on whom the order of the District Industrial 
Court shall be binding. Sub-section (8) of s. 23 provides that no order passed 
by the Industrial Court shall be called in question in any civil or criminal 
Court. It is, therefore, contended that the orders passed by the Industrial 
Courts are conclusive and binding on criminal Courts in criminal prosecu- 
tions. In a criminal prosecution the prosecution comes out with a case that 
the accused has committed an offence and the accused denies having commit- 
ted such an offence. The accused does not challenge or call in question the 
order passed by the Industrial Court. The question whether such an order 
should be set aside is not before the criminal Court. What sub-s. (8) of s. 23 
and sub-s. (13) of s. 22 lay down is that the orders passed by the Industrial 
Courts cannot be set aside or challenged as incorrect in any civil or criminal 
Court, but these sections do not enact that the finding given by the Industrial 
Courts must be accepted as conclusive by the criminal Courts for the purposes 
of criminal prosecutions. 


Chapter VII of the Act deals with penalties. Section 48 penalises an em- 
ployer who declares a lock-out which is held by the State Industrial Court to 
be illegal. Section 44 penalises any employee who goes on strike or who joins 
a strike which is held by the State Industrial Court or the District Industrial 
Court to be illegal. It is clear from these two sections that whether a strike or 
a lock-out is illegal has to be determined by the Industrial Court and not by 
the criminal Court. The expression in s. 43 is not ‘‘any employer who de- 
clares an illegal lock-out’’ but is ‘‘any employer who declares a lock-out which 
ts held by the Industrial Court to be illegal’’. Similarly, the expression used 
in s. 44 is not ‘‘any employee who goes on an illegal strike’’ but is ‘‘any em- 
ployee who goes on strike which has been held by the Industrial Court to be 
illegal.” But such an expression has not been used in s. 47. The expression 
used in s. 47 is ‘‘any employer who makes any illegal change’’. Section 47 
does not use the expression ‘‘any employer who makes any change which has 
been held by the Industrial Court to be illegal”. The difference in the word- 
ing of s. 47 and the wordings of ss. 43 and 44 is very significant and shows that 
for purposes of s. 47 it is not sufficient that the change has been declared 
illegal by an Industrial Court; the criminal Court has to come to an independ- 
ent finding that the employer has made an illegal change. 
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In this connection the learned Special Government Pleader also relies on 
State v. Caulfield Holland, Lid.1 where s. 29 of the Industrial Disputes Act, 
1947 (Central Act) was the subject-matter of interpretation. This section 
provides :— 

“Tf any person commits a breach of any term of any settlement or award which is 

binding on him under this Act, he shall on his first conviction therefor be punishable with 
fine which may extend to two hundred rupees and in the event of a second or subsequent 
conviction, with fine which may extend to five hundred rupees.” 
The Bombay High Court rejected the contention urged before it that the em- 
ployers could argue that they were not actuated by any wilful intention to 
commit the breach of the award. Then the following observations were made 
(p. 773) :— 

“|,.Now, if this plea were to prevail, virtually the criminal Court would be sitting 

in appeal over the decisions of the Industrial Tribunals and that, we think, is plainly 
inconsistent with the scheme of the Act in general, and with the specific provisions of 
s. 18 in particular, which make the awards binding on all parties to the industrial dis- 
pute. If there is no material change in the circumstances of the accused, the criminal 
Court would be bound to treat.the award as conclusive between the parties and would 
have to proceed on the assumption that it was obligatory on the accused to comply with 
the directions of the award. The criminal Court would not be justified in examining 
the merits of the dispute as to the financial capacity of the accused afresh because the 
award is binding as much on the accused as on the employees.”. 
Section 18 of the Central Industrial Disputes Act of 1947 provides that a set- 
tlement arrived at in the course of conciliation proceedings under the Act or 
an award which has become enforceable shall be binding on all the parties to 
the industrial dispute ete. 

Now, if we turn to s 29, it provides that if any person commits a breach of 
any term of any settlement or award which is binding on him under the Act, 
he shall be punishable under this section. The questions before a criminal 
Court in a prosecution under s. 29 of the Central Act are, therefore, 
(i) whether there was a settlement or award, (ii) whether that is binding 
under the Act, and (iii) whether the person in question has committed breach 
of any of its terms. The penal section itself provides that the settlement or 
award must be binding under the Act, and in what cireumstances a settlement 
or award is binding under the Act is to be found ins. 18 of the Act. We have, 
therefore, to read both ss. 18 and 29 of the Central Act together. The crimi- 
nal Court has merely to find whether under the Central Act the award is 
binding as contemplated by s. 18, and s. 18 provides that the settlement or 
award shall be binding. It is, therefore, an offence under s. 29 of the Central 
Act if a person ‘commits a breach of any of the terms of any settlement or 
award referred to ins. 18. If there is such an award, the only question before 
the Criminal Court is to see whether there has been any breach of its terms. 
That is why the Bombay High Court observed that the criminal Court is 
bound to treat the award as conclusive between the parties and would have 
to proceed on the assumption that it was obligatory on the accused to comply 
with the directions of the award. As already observed, the only question 
before the criminal Court in cases falling under ss. 29 and 18 of the Central 
Act is whether the accused had committed a breach of any of its terms, That 
is the only question before the criminal Court if the award or settlement falls 
under s. 18 of the Central Act. The Bombay case does not, therefore, sup- 
port the contention that all decisions of Industrial Courts are conclusive in 
criminal prosecutions. The view taken with regard to s. 29 was based on 
s. 18 of the Central Act and on the special wording of s. 29 itself which cor- 
responds to the wording of s. 43 and ss. 44 and 45 of the Central Provinces 
and Berar Industrial Disputes Settlement Act, 1947. In a prosecution under 
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s. 47 of the Act the criminal Court must come to an independent finding 
whether the employer had made an illegal change. 

At this stage the contention that an illegal change means only an illegal 
change as defined in s. 51 of the Act may be considered. Section 51 reads as 
follows :— 

“Illegal change—(1) No employer shall make any change in any industrial matter 
in regard to which a standing order has been settled under section 30, or which is men- 
tioned in Schedule II, before the agreement referred to in sub-section (1) of section 35 
is arrived at, or where no such agreement is arrived at before the conciliation proceeding 
has been completed, or in cases where there is a subsisting submission before the arbi- 
tration proceeding has been completed or where a dispute relating to such industrial 
matter has been referred to the Wage Board, the State Industrial Court or the District 
Industrial Court for decision before such decision has been given. . 

(2) No employer shall make any such change in contravention of the terms of a 
registered agreement, a settlement or an award. 

(3) Any change made in contravention of the provision of sub-section (1) or (2) 

shall be illegal” 
No doubt, under s. 41 of the Act, Industrial Courts can decide whether a 
change, of which notice has been given or which has taken place, is illegal. 
But how are the Industrial Courts to determine whether such a change is 
illegal or not? This would depend on the meaning of the word ‘‘illegal”’. Of 
course, if the change referred to is an illegal change as defined in s. 51, the 
Industrial Court may give decision accordingly. But in regard to other changes 
not referred to in s. 51, how is the Industrial Court to decide whether the 
change is illegal or not? The word ‘‘illegal’’ has not been defined in the Act 
and in Stroud’s Judicial Dictionary it is stated that i 

“Ilegal has, in a statute, a meaning very near to, but not the same as, void; and 

where a thing is only ‘illegal’ quoad A., it is inoperative as against him and yet may be 
binding on B. (per Alderson, B., Job v. Lamb**).” 
In some cases the word ‘‘illegal’’ means ‘‘not sanctioned by law or contrary 
to some authoritative provision or regulation on the subject’? (per Kinross, 
L. P., in Lanarkshire Steel Co. v. Caledonian Railway2). It is also possible to 
take the view that ‘‘illegal’? means contrary to the Act or rules made under 
the Act, and it is also possible to take a third view that ‘‘illegal’’ means contrary 
to the Act or rules made under the Act or standing orders. The standing orders 
would vary from industry to industry and from employer to employer. It would, 
therefore, not be reasonable to include contravention of a standing order as an 
illegality, although a contravention of a standing order may be punishable under 
sub-s. (2) of s. 47. In some cases the word ‘‘illegal’’ has been interpreted to 
mean anything done or omitted to be done by a man for which he is liable in a 
civil action. The word ‘‘illegal’’ has been defined in s. 43 of the Indian Penal 
Code thus :— . 

“The word ‘illegal’ is applicable to everything which is an offence or which is pro- 
hibited by law, or which furnishes ground for a civil action: and a person is said to be 
‘legally bound to do’ whatever it is illegal in him to omit.” 

But in view of the fact that there is a special section in-the Act regarding 
illegal changes, namely, s. 51, sub-s. (3) of which provides that any change 
made in contravention of the provisions of sub-s. (Z) or sub-s. (2) shall be 
illegal, the better view would be to hold that illegal changes are restricted to 
the illegal changes as defined in s. 51 of the Act, otherwise the Legislature 
would have explained when a change is illegal. It is not likely that the Legis- 
lature has contemplated that Industrial Courts would go into general ques- 
tions of law such as the liability for a civil action. The definition of “illegal”? 
as used in the Indian Penal Code is very exhaustive and need not necessarily 
apply to the meaning of the word ‘‘illegal’’ as used in the.Act. But even if 
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we adopt the definition of the word ‘‘illegal’’ as contained in s. 48 of the 
Penal Code, it is difficult to hold that the dismissal of Ramji is an illegal 
change. The word ‘‘change’’ is defined in s. 2(6) of the Act as a change in 
any industrial matter. ‘‘Industrial matter’’ has been defined in s. 2(J/3) 
thus :— 

“ Gndustrial matter’ means any matter relating to work, pay, wages, reward, hours, 
privileges, rights or duties of employers or employees, or the mode, terms and condi- 
tions of employment or refusal to employ and includes questions pertaining to— 

(a) the relationship between employer and employee, or to the dismissal or non- 
employment of any person, 

(b) the demarcation of function of any employee or class of employee, 

(c) any right or claim under or in respect of or concerning an agreement, submis- 
sion or award made under this Act, and 

(d) what is fair and right m relation to any industrial matter having regard to the 
interest of the person immediately concerned and of society as a whole.” 

As an industrial matter includes the relationship between an employer and 
an employee, a dismissal of an employee would amount to a change in the 
relationship between them and would, therefore, be a change as defined in s. 2 
of the Act. The question, therefore, is whether the dismissal of Ramji with- 
out giving a notice would be an illegal change. A ‘‘dismissal’’ is not prohi- 

. bited by law. What s. 42 of the Act prohibits is a dismissal under special 
circumstances referred to in that section, and it is not the case of the prose- 
cution that the special circumstances referred to in s. 42 of the Act have any 
application in the instant case. It has also not been proved that the dismissal 
of Ramji was under such circumstances as to furnish a ground for a civil action. 
This question was not considered by the criminal Courts. A mere dismissal of an 
employee is not an offence. A contravention of the standing orders is, how- 
ever, penalised by sub-s. (2) of s. 47, but for purposes of the definition of the 
word ‘‘illegal’’ in s. 43 of the Penal Code the offence must be an offence under 
the Penal Code and not under any special or local enactment, in view of s. 40 
of the Indian Penal Code where the meaning of the word ‘‘offence’’ is explain- 
ed. Although a contravention of a standing order may be penalised under 
8. 47(2) of the Act, such a dismissal is not an offence as defined in s. 48 of 
the Penal Code and such a dismissal would, therefore, not be illegal unless by 
‘‘illegal”’ is meant anything contrary to the standing orders. In my opinion, 
it would not be reasonable to give such a wide meaning to the word ‘‘illegal’’. 
Moreover, what s. 47(2) penalises is acting in contravention of a standing 
order. The standing orders attributable to the industry in question have not 
been placed on record, and it is also conceded by the learned Special Govern- 
ment Pleader that it is not the prosecution case that the two applicants had 
contravened the standing orders. The standing orders in any case could not 
haye prohibited dismissal. They inay have provided for giving a notice or 
the holding of an enquiry, but they could not have prohibited the dismissal 
ag such. Failure to give a notice or failure to make an enquiry may be a con- 
travention of the standing order, but does not amount to a change or to an 
illegal change. The mere dismissal could not amount to contravention of the 
standing orders. In any case, even if an act is in contravention of the standing 
order, that would not make the act illegal unless it satisfies the definition of 
the word ‘‘illegal’’? as used in the Penal Code. This definition is very wide 
and there is no reason to adopt even a wider definition. Moreover, as already 
observed, the better view would be to restrict illegal changes to illegal changes 
defined in s. 51 of the Act. 

The prosecution case before the Magistrate and the Sessions Judge and also 
here has been that the case falls under s. 31 of the Act because the employer 
did not give 14 days’ notice as required by sub-s. (Z) of that section which 
reads as follows :— 

“31. Employer desiring change to give notice—(1) If an employer intends to effect 
a change in any standing orders settled under section 30 or in respect of any industrial 
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matter mentioned in Schedule H, he shall give fourteen days’ notice of such intention in 
the prescribed form to the representative of employees.” 
It ig contended that the dismissal of Ramji is a change in respect of an indus- 
trial matter mentioned in Schedule IT, and that, therefore, the employer is 
required by s. 31 to give 14 days notice of such intention, to the representative 
of the employees. Reliance is placed only on item 3 of Schedule II, which 
is as follows :— 

“Dismissal of any employee except in accordance with law or as provided for in the 
standing orders settled under section 30 of this Act.” 
It is contended that there has been a change in this item, but in my opinion, 
this contention cannot be accepted because s. 31 refers to a change in industrial 
matter and if the industrial matter is the dismissal, then there must be a 
change in the matter of dismissal. Dismissal is not a change in dismissal. 
In criminal matters words of a statute cannot be given a meaning different 
from their natural meaning. Moreover, there is nothing to show that the dis- 
missal of Ramji was not in accordance with law or as provided for by the 
standing orders. As already observed, it was never the prosecution case that 
the offence of the two applicants consists in contravening the standing orders. 
That is why the prosecution did not produce the standing orders. I, therefore, 
hold that s. 31 has no application and that the prosecution has not proved that 
it was necessary for the employer in the instant case to give 14 days’ notice, 
under s. 31. The sole contention for the prosecution in the Courts below as well as 
here has been that the two applicants had made illegal changes by not giving 
14 days’ notice as required by s. 31 of the Act. But the trying Magistrate has 
observed that Ramji was removed from duty without any cause or enquiry into 
the matter and that such a removal of a permanent employee amounted to an 
illegal change, as already held by the Industrial Courts. The Industrial 
Courts, however, made a declaration that the change is illegal solely by reason 
of the fact that no notice was given as required by s. 31(J) of the Act. The 
Magistrate did not explain why even if there was no enquiry the dismissal was 
an illegal change for the purposes of s. 47 of the Act. 

The learned Sessions Judge has observed that even if the question of illegal 
ehange can be gone into by civil or criminal Courts, having regard to s. 51 of 
the Act and item 8 of Schedule II, there is no doubt that the dismissal of 
Ramji not being in accordance with law would amount to an illegal change. 
The reference to item 8 of Schedule II would seem to suggest that the Sessions 
Judge was referring to s. 31 of the Act which has already been considered by 
me, but the Sessions Judge has referred to s. 51 of the Act which is already 
quoted above. This section also refers to a change in any industrial matter 
with regard to any standing order which is settled or which is mentioned in 
Schedule TI. As already pointed out, the- dismissal is not a change in any 
industrial matter mentioned in Schedule II, although it is a change in 
an industrial matter as defined in s. 2(13) of the Act. Whats. 51 of the Act 
provides is that no such change shall be made before the agreement referred 
to in sub-s. (J) of s. 85 or where no such agreement arrived at before the 
coneiliation proceeding has been completed, or in cases where there is a sub- 
sisting submission before the arbitration proceeding has been completed or 
where a dispute relating to such industrial matter has been referred to the 
Wage Board, the State Industrial Court or the District Industrial Court for 
decision before such decision has been given. In the instant case the matter 
of Ramji’s dismissal was not referred to arbitration or to the Wage Board or 
to the State Industrial Court or to the District Industrial Court, at the time 
when Ramji was dismissed. Section 51 has, therefore, no application. 

I, therefore, hold that the prosecution has failed to prove that by dismissing 
Ramji an illegal change had been made. 

In view of this finding the conviction of both the applicants will have to be 
set aside and both the revision applications will have to be allowed. I will, 
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however, refer to the other contention regarding Radhakisan. It is an admitted 
fact that Ramji was dismissed on the oral order of Ghasildl. The Courts below 
held Radhakisan also responsible in view of the allegation that although Ramji 
had made a complaint to Radhakisan, the proprietor, the latter did not inter- 
fere. Section 47 of the Act penalises any employer who makes an illegal 
change. The word ‘‘employer’’ has been defined in s. 2(1/) of the Act. Both 
Radhakisan and Ghasilal are employers for the purposes of the Act and this 
is not challenged. The question is whether the dismissal had been made by 
Radhakisan although it was Ghasilal who passed the oral orders of dismissal. 
There was prosecution evidence that about a month after the order of dismissal 
a complaint, had been made to Radhakisan, but Radhakisan declined to inter- 
fere. But that does not mean that the dismissal, even if it was an illegal 
change, was made by Radhakisan. In the criminal law there can be no vica- 
rious liability unless a statute expressly provides for it. Vide Hariprasada 
Rao v. The State? and Emperor v. Isak Soloman Macmull4 Unless there is 
a clear provision in a statute a master will not be criminally liable for acts of 
his servant. Radhakisan cannot, therefore, be held criminally liable. 

I, therefore, hold that the prosecution has failed to prove that the two appli- 
cants had made illegal changes. The two Revision Applications are allowed 
and the convictions of the’ two applicants under s. 47(1) of the Act are set 
aside as also their sentences. The fines, if paid, shall be refunded. 


i i Applications alowed. 


Before Mr. Justice Patel. 


ISMAILBHAI HAJI BAPHUBHAI NADIADWALA v. STATE.* 

Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 394(1) (c) (iv), 471—Owners 
of stables letting these out to tenants and latter using these for their milch cattle 
and selling milk thereof—Owners convicted for not obtaining license under s. 394(1) 
(c) (iv) Whether conviction of owners justified. 


The petitioners were owners of certain stables situated within the limits of the 
Bombay Municipal Corporation and these were let to their tenants who used them 
for their milch cattle and sold the milk of these animals. As the petitioners had 
failed to obtain a license, they were prosecuted and convicted under s. 394(1) (c) (iv) 
read with s. 471 of the Bombay Municipal Corporation Act, 1888. The petitioners 
contended that they did not come within the terms of s. 394(1)(c) (iv) of the Act as 
the animals were kept not by themselves or on their account but by their tenants 
whom they had no right to evict or stop from what they were doing:— 

Held, that the word “allow” in s. 394(1)(c) (iv) must be applied pnly to those 
cases where the person sought to Þe made liable was in a position to prevent the 
doing of the thing, and : 

that as the petitioners could not control or prevent what their tenants were doing, 
the conviction of the accused was not justified. . . 

Goodbarne v. Buck,’ Wilson v. Twamley,’ Toleman v. Portbury, Parvatibai Sham- 
jee Girdhar v. State, State v. Aishabat’ and State v. Chinubhai Haridas referred to. 


[1940] 1 K. B. 771. 


4 (1948) 50 Bom. L.R. 190, s.o. [1948] A.I. 
R. Bom. 364. 

*Decided, March 11, 1960. Criminal Re- 
vision Application No. 2002 of 1959 (with Cri- 
minal Revision Applications Nos. 2003 to 2007 
of 1959), against the order of conviction and 
sentence passed by M. M. Valand, Presidency 
Magistrate, 26th Court, Borivli, Bombay, in 
Cases Nos. 689 to 691 & 700 to 702/M of 1958. 


3 hoas A.I.R. S.C. 204. 1 


2 [1904] 2 K.B. 99. 

3 (1870) L.R. 5 Q.B. 288. 

4 (1958) Criminal Revisional Application 
No. 11 of 1958, decided by Datar J., on Feb- 
ruary 28, 1958 (Unre it 

5 (1957) Criminal ppeals Nos. 595 to 598 
of 1957, decided by Vyas and Datar JJ., on 
November 12, 1957 (Unrep.). 

6 (1957) 59 Bom. L.R. 1155. 
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Tus facts appear in the judgment. 


R. B. Kotwal, with G. K. Vora'and V. M. Kurulkar, for the applicants. ` 
B. R. Sompura, Assistant Government Pleader, for the State. 


. Parent J. This Revisional Application and the others raise a question of 
construction of s. 394(/)(c)(#v) of the Bombay Municipal Corporation Act, 
1888. The petitioners are owners of stables in Malad. This area was outside 
the limits of the Bombay Municipal Corporation and since their construction 
the stables are used as stables for milch cattle. After the area was brought 
within the limits of the Greater Bombay, the Bombay Municipal Corporation 
Act became applicable. It appears the area was brought under the administra- 
tion of the Municipal Corporation on February 1, 1957. Notices were served 
on the petitioners between July 2, 1958, to July 17, 1958, to carry out certain 
requirements, about 16 in number. It was said that 
“In view of the fact that you are carrying on the trade at the place prior to the 
merger .of the' Malad District Municipality a licence up to March 31, 1958 will be 
granted to you on your paying the scheduled fees to the Assistant Superintendent of 
Licences (Suburbs). Your licence for the year 1958-59 will be renewed only on your 
carrying out the accompanying requirements, Nos. 5, 12 and 14 within 6 months and. 
the remaining requirements within 30 days from the receipt hereof.” < 
. It. appears that the petitioners gave notice to the tenants owning the milch 
cattle. Since no licence was obtained, a complaint was filed against the peti- 
tioners before the Presidency Magistrate, 26th Court, Borivli, Bombay, under 
s. 394(1)(c)(iv) read with s. 471 of the Act. The learned Magistrate con- 
victed the accused under s. 394(/) (c) (#v) read with s. 471 of the Act. Itis 
against this judgment that the petitioners have come to this Court in revision. 

In this case we are not concerned with the requirements to be carried out 
by the petitioners, since they are prosecuted and convicted for not obtaining 
the licence. 

It is argued on behalf of the petitioners that they do not come within the 
terms of the section for the reason that the animals are kept not by themselves 
or on their account but by their tenants whom they have no night to evict or 
stop from what they are doing 

Section 394(c) so far as relevant reads as follows: 

“...no person shall keep or allow to be kept, in or upon any premises, horses, cattle 
or other four-footed animals— 

(i) for sale, 

(ii) for letting out on hire, 

(ii) ...or 

(iv) for sale of any produce thereof.” 5 
It is an admitted position that the tenants are selling the milk of these animals 
and hence the fourth condition is satisfied. . 

The word ‘‘allow”’ has extensive meaning. It may mean ‘‘permit; suffer, to 
give leave; not to prevent’’. In Goodbarne vw. Buck! the words ‘‘permits 
another to use a motor vehicle’? came to be considered under the Road Trafic 
Act, 1930. MacKinnon L.J. says (p. 774): 

..In order to make a person liable for permitting another person to use a motor 
PER it is obvious that he must be in a position to forbid the other person to use the 
motor vehicle.” 

In that case the person who was sought-to be made liable was held not to be 
the owner and hence it was held-that he was not within the section. In Wilson 
v. Twamley,* the words interpreted’ were ‘‘would not do or suffer to be done 
on the premises’’ contained in a covenant. Collins M.R. said (p. 105): 

“...Here the defendant cannot be said to have done, or suffered to be done, the act 
relied on as a breach of the covenant, because the relation of sub-lessor and sub- 


1 [1940] 1 K.B. 771. 7 = 2 [1904] 2 K.B. 99. 
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` lessee does not involve any connection between them:in the nature of that between 
' principal and agent. If the defendant had, instead of sub-letting the premises, put in 
a manager, who had done or suffered the act by. reason of which the licence was not 
renewed, then he could not have said.that it was done or suffered by another person 
for whom he was not responsible. He would have put another person in his place to 
act as his alter. ego, and must have taken the risk of what happened through his acts or 
defaults. But that, is not the .present case. I should say’ that, prima facie, the meaning 
of the words:‘do or suffer to be done’ is that they must involve the doing of some act, 
or some abstention from action, by the covenantor himself, or by some person standing 
in the relation, of agent to him, a relation which does not exist as between lessor and 
lessee.” 

The learned Tacs then referred to the case of Toleman v. Portbury,? and 
stated that it is an authority to that effect. He observes (p. 105): 

“...There the lessee had covenanted' not to ‘permit’ a sale by auction to be held 
on the premises without the consent of the lessor. He sub-let to a person, who did per- 
mit such a sale to be held. Thereupon an action was brought to recover the premises 
as on a forfeiture of the lease for breach of the covenant. A majority of the judges in 
that case held that the act of the sub-lessee in permitting the sale could not be treated 
as the act of the lessee, so as to constitute a breach of the covenant by him, because 
_ the sub-lessee 'was not his agent.” 

, The reasoning of this decision would apply. It appears to me that the word 
” Callow?’ would suggest that there is a right and the capacity to prohibit or 
prevent, since, if that right is not there, one cannot prevent the doing of the ` 
thing. Such a right could exist in the principal in relation to his agent or in’ 
a master in relation to his employee or in a bailor in relation to his bailee— 
in the last case under certain circumstances. 

I may also refer to sub-s. (3) which seems to be an explanation to cl. (d) of 
sub-s. (Z). It says: 

. “A person shall be deemed to carry on, or to allow to be carried on a trade or ope- 
‘.ration within the meaning of paragraph (#)-of clause (d) of sub-section (1) if he does 
any act in furtherance of such trade or is in any way engaged or concerned therein 
‘whether as principal, agent, clerk, master, servant, workman, handicraftsman or other- 
wise.” 

It is true that this sub-section does not apply to other clauses in sub-s. (/). 
Even so, the Legislature could not have different intentions regarding closely 


z related matters—all intended to achieve the same object. It would be rather 


. unusually peculiar that in the case of owners of buildings, the owner should 
be punished for something which he cannot control nor prevent, while in the 
. case of business, only persons standing in particular relationship, having the 
right and the capacity to prohibit and prevent, should be punished. 
_ It is true that as contended for by the Assistant Government Pleader the 
word ‘‘allow’’ has a wide connotation. But it is a well accepted rule of 
construction of penal statutes that they should be construed strictly. I am 
aware that this rule is not to be applied in all its rigour to municipal statutes. | 
. However, I do not see how the purpose and the object of the Act can be 
` served by giving the provision the extended meaning contended for. Even if 
‘the landlord is punished, he is powerless to prevent the nuisance. Even in 
ordinary times he could not have turned out the tenants without recourse to 
law. If he had done so, he would have been liable for trespass criminally and 
civilly. His difficulties are many more now because of the Rent Acts. To 
punish him for the conduct of the tenants, would be doing injustice, and pur- 
poseless, since the tenants would continue to do what they were doing. Under 
these circumstances, I would apply the words used only to those cases where 
the person sought to be made liable is in a position to prevent the doing of 
the thing. 


3 (1870) L.R. 5 Q.B. 288. 
L.R.— 85. 
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It is, however, argued by the learned Assistant Government Pleader that 
there are precedents which have taken a different view and given very wide 
meaning to the words used in the section. He has invited my attention to 
the decision of Mr. Justice Datar in Parvatibat Shamji Girdhar v. State.4 The 
question before him arose under s. 403, sub-s. (7). The owner of a piece of 
land was prosecuted for permitting private market to be held on it without 
licence. Her contention that those who held the market were trespassers was 
accepted by the Court and yet she was convicted. It was held that the owner 
had not taken reasonable steps to prevent the hawkers holding the market and 
hence she was liable. It appears that possibly implied permission could be in- 
ferred in that case, and if this is so, the decision has no application to the 
facts of this case. Even otherwise, that decision cannot be treated as an autho- 
rity for construction of s. 394(/). 

My attention is then invited to the decision of a Division Bench of this Court 
in State v. Atshabai.5 In that case the accused landlord had obtained licence 
for tethering bullocks in the premises, while the tenants kept goats instead and 
under these circumstances they were convicted for breach of the terms of the 
licence. The question was whether the owner of the stables was liable to be 
dealt with under s. 394(/)(c) (tv) for breach of conditions of the licence or 
whether the liability was only of the occupants of the premises. The landlord 
was convicted for breach of the terms of the licence. In any event the land- 
lords had obtained the licence and were being prosecuted for the breach of the 
ue The question here is whether they have any liability to obtain the 
icence. 


Reliance is next placed on a judgment reported in the case of State v. Chinu- 
bhat Haridas® decided by Mr. Justice Vyas and Mr. Justice Palnitkar. That 
was a case under s. 36(3) and (4) of the Factories Act, wherein the occupier 
of a factory failed to prevent entry of workers into a pit containing danger- 
ous fumes without breathing apparatus, and in reference to that case, it was 
held that there need not be a positive act of obtaining permission by the work- 
er or a positive act of granting permission by the occupier or manager. 
the occupier or manager acquiesces with the entry, he permits the entry. Even 
assuming that the principles of construction of such a beneficial statute ap- 
ply to the provisions in question, I do not see how it could be said that the 
landlords in the present case did not prevent the tenants from doing what they 
did though they (the landlords) had no control on the tenants. As I said, I 
do not see what object would be served by prosecuting the landlords for not 
obtaining the licence. The purpose of the Act is achieved by prosecuting those 
who keep these animals much more and much better. It appears, therefore, 
that the conviction of the accused under s. 394(/)(c)(#v) read with s. 471 of 
the Bombay Municipal Corporation Act is not justified and must be set aside 
and the accused acquitted. It is further ordered that if they have paid the 
fine, the fine should be refunded to them. 


Applications allowed. 


4 (1958) Criminal Revisional Application of 1957, decided by Vyas and Datar JJ., on 
No. 11 of 1958, decided by Datar J., on Feb- November 12, 1957 (Unrep.). 
ruary 28, 1958 (Unrep.). 6 (1957) 59 Bom. L.R. 1155. 

5 (1957) Criminal Appeals Nos. 595 to 598 
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APPELLATE CIVIL. 
s a [NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Raju. 


PANDURANG GANPATRAO WELEKAR v. NURUMIYA SERUMIYA.® 

Agriculturists’ Loans Act (XII of 1884), Secs. 5-A, 5(d)—Madhya Pradesh Land Reve- 
nue Code (II of 1955), Secs. 135 (c), 140(1)t—C.P. and Berar Money-lenders Act (XIII 
of 1934), Sec. 10—Whether s. 5-A of Agriculturists’ Loans Act retrospective—‘En- 
cumbrances and charges” existing prior to C.P. and Berar Agriculturists’ Loana 
(Amendment) Act, 1947,. whether covered by s. 5-A. 


Section 5-A of the Agriculturists’ Loans Act, 1884, is retrospective in operation. 

In s. 5-A of the Act the use of the word “all” preceding “encumbrances and 
charges” makes a provision which applies to encumbrances and charges which have 
come into existence prior to the C.P. and Berar Agriculturists’ Loans (Amendment) 
Act, 1947, by which s. 5-A was added. 

Athlumney, In re: Wilson ex parte,’ and West v. Gwynne,’ referred to. 

Doolubdass, Pettamberdass v. Ramloll Thackoorseydass, Delhi Cloth Mills v. I. T. 
Commr.’ Ko Po Kun v. C. A. M. A. L. Firm,’ Bhagwant Rao v. Damodhar* and Abdul 
Razak v. Kuldip Narain,’ distinguished. 


Tue facts appear in the judgment. 


W. G. Deo, for the appellants. : 
N. L. Abhyankar, Special Government Pleader, for respondent No. 3. 


Korvau J. This is an appeal at the instance of the plaintiffs in a mortgage 
suit. Respondents Nos. 1 and 2, who are the mortgagors, have not put in ap- 
pearance. Respondent No. 3 is the then State of Madhya Pradesh, but it is 
now not in dispute that the liability is that of the State of Bombay under the 
provisions of s. 91 of the States Reorganization Act. 

The plaintiffs sued upon a mortgage executed on May 10, 1944, by 
respondents Nos. 1 and 2. The mortgage was for a consideration of Rs. 4,000, 
repayable in four yearly instalments of Rs. 1,000 each. The mortgage stipu- 
lated for interest at 1 per cent. per month, compound. The property which 
was comprised in the mortgage consisted of three fields, khasra No. 28, area 
3.59 acres and khasra No. 41, area 2.52 acres, of mouza Peth Budhwar, tahsil 
Katol, district Nagpur, and khasra No. 313, area 5.12 acres of mouza Katol, 
tahsil Katol, district Nagpur. 

The principal dispute in this appeal is not between the appellants-mortgagees 
and the original mortgagors but between the mortgagees and respondent No. 3, 
the State, ahd that dispute arises in the following manner. After the mortgage 
dated May 10, 1944, was executed, the mortgagors borrowed a loan from the 
Government under the provisions of-the Agriculturists’ Loans Act, 1884. It 
may here be mentioned that the original Act did not contain the present s. 5-A. 
That section was added by the C. P. and Berar Agriculturists’ Loans (Amend- 
ment) Act, 1947 (XXXIV of 1947). It was under the Agriculturists’ Loans 


* Decided, November 10, 1969. First Appeal Sec. 135. An arrear of land-revenue payable 


No. 118 of 1954, inst the decision of G. 8. to Government may be recovered by any one 

Jedhav, Additional Judge to lst Civil Judge, or more of the following processes:—.... 

Class I, Nagpur, in Civil Suit No. 10-A of 1952. (c) By attachment and sale of any other 
+ The relevant sections are as under:— immovable property belonging to the defaulter. 


Seo. 140(1). Unless the Deputy Commis- [1898] 2 Q.B. 547. 
sioner in ordering the sale otherwise directs, 
the purchaser of the land sold for arrears of 
land-revenue due in respect thereof, shall 
acquire it free of all encumbrances imposed 
on it, and all grants and contracts made in 
respect of it, by any person other than the 
purchaser, 


_ (1911) 2 Ch. D. 1. 
(1850) 5 Moore’s I.A. 109. 
[1927] A.LR. P.O. 242. 
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[1944] A.LR. Pat. 147. 
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Act as amended by the C. P. Act of 1947 that the mortgagors borrowed their 
loan which was for a sum of Rs, 4,350. The date of the order granting the logn 
is not stated in the pleadings but the actual loan was advanced to the mortga- 
gors by the State Government on May 1, 1951. For the repayment of this 
loan, the mortgagors had mortgaged with the State khasra Nos. 40 and 41 of 
mouza Peth Budhwar. Of these two khasra numbers, khasra No. 41, as we 
have shown above, was already mortgaged to the plaintiffs-appellants, 
and, therefore, the State Government was impleaded in the suit, since they 
were subsequent mortgagees of part of the property mortgaged with’ the 
plaintiffs. > ` 

In the suit the original mortgagors, respondents Nos. 1 and 2, raised a num- 
ber of pleas with which we are not concerned here. The only point taken in 
the appeal so far as they are concerned by Mr. W. G. Deo on behalf of the 
appellants is that certain interest has been wrongly disallowed to the plaintiffs 
from the date of the decree till realization. So far as the State, respondent 
No. 3, is concerned, they placed reliance upon the provisions of s. 5-A of the 
Agriculturists’ Loans Act as amended by the amending Act of 1947 and claim- 
ed priority for their mortgage over the plaintiffs’ mortgage. The trial Court 
has, so far as this plea is concerned, upheld the claim made on behalf of the 
State and ordered that the mortgage in favour of the State shall have priority 
over the mortgage in suit and that the State were not bound to redeem the 
plaintiffs’ mortgage. The main contention in this appeal is directed against 
this finding of the trial Court. 

Section 5-A of the Agriculturists’ Loans Act, 1884, as amended runs as 
follows: 

“A loan granted under this Act together with interest due thereon and costs of 
recovery shall except in respect of land revenue and a loan granted under the Land 
Improvement Loans Act, 1883, have priority over all encumbrances and charges created 
before the date of the order granting the loan on the borrower's interest in any land.” 
The State relied upon this provision of law. In reply it was urged on behalf 
of the plaintiffs that their mortgage was prior to the date of the coming into 
force of s. 5-A. The amending Act No. XXXIV of 1947 came into force only 
on November 15, 1947. Therefore, unless its provisions can retrospectively 
apply, it will not affect the plaintiffs’ mortgage dated May 10, 1944. The 
. trial Court held that upon the terms of the Act as amended the provisions of 
s. 5-A were retrospective in operation and, therefore, it would affect the plain- 
tiffs’ mortgage and give the encumbrance in favour of the State priority over 
the plaintiffs’ mortgage. 


The appeal originally came up for hearing before Mr. Justice Badkas, and 
he was of opinion that the question involved is of great public importance and 
whatever decision is taken is likely to affect many cases, and therefore he refer- 
red the question as to the applicability of the Act to a larger Bench by his 
order dated September 18, 1957. This then is the main question which falls 
to be determined. Now, the claim made on behalf of the State on the basis 
of the provisions of s. 5-A undoubtedly affects the plaintiffs’ rights under the 
mortgage dated May 10, 1944. Normally, the presumption of law is that the 
Legislature does not intend what is unjust, and, therefore, the law leans against 
giving statutes retrospective operation. It is now settled law that no statute 
shall be construed to have a retrospective operation unless such a construction 
appears very clearly in the terms of the Act or arises by necessary and distinct 
implication. The rule is stated by Wright J. in the leading case on the sub- 
ject, Athlumney, In re: Wilson Ex parte’ as follows (pp. 551-2): 


“Perhaps no rule of construction is more firmly established than this—that a retros~ 
pective operation is not to be given to a statute so as to impair an existing right or 
obligation, otherwise than as regards matter of procedure,‘ unless that effect cannot be 


1 [1898] 2 Q.B. 547. 
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avoided without doing violence to the language of the enactment. If the enactment is 

expressėd in language which is fairly capable of either interpretation, it ought to be 

construed as prospective only.” 

To this may be added the qualification which follows upon the normal rule 

of construction that if the language is plainly retrospective, it must be so inter- 
reted. 

y Now the contention on behalf of the plaintiffs has been that the language of 

s. 5-A is susceptible of either interpretation and that, therefore, it ought to 

be ‘construed as prospective only. The decisive words of the section are: 

“over all encumbrances and charges created before the date of the order granting 

the loan on the borrower’s interest in any land.” 
Mr. Deo urged that the word ‘‘all’’ governs the words ‘‘encumbrances and 
charges’’ and that may mean either all encumbrances and charges from what- 
ever time prior to the enactment of the section or it may also mean all encum- 
brances and charges from the date of the coming into force of the section. He 
urged that if the Legislature intended to give the clause the former interpreta- 
tion, then they should have made it clear and expressed it in a language which 
admitted of no doubt. They could have added words such as ‘‘whether created 
before or after the Act”. But since no such words are to be found and the 
language is ambiguous, the Court ought to lean against giving a retrospective 
effect. 

The word ‘‘all’’ is in the instant case followed by two plural substantives, 
namely, the words ‘‘encumbrances and charges”. When it is used in con- 
junction with such plural nouns, its significance is ‘‘the entire number of; the 
individual components of, without exception’’; see sense No. 2 of the word 
“fall”? at page 225 of the Oxford English Dictionary, volume I. In this sense 
it means nothing more or less than ‘‘every or any whatever’’. The plain mean: 
ing of the words ‘‘all encumbrances and charges’’ would, therefore, be ‘‘every 
encumbrance and charge without exception’, and in our opinion, that would 
clearly imply that the encumbrances and charges existing on the date of the Act - 
would also be covered whenever they were created. 

In West v. Gwynne?, a similar provision, contained in s. 3 of the Conveyance- 
ing and Law of Property Act, 1892, arose for construction before the Court 
of Appeal in England. In that case the relevant section, s. 3, ran as follows: 

“In all leases containing a covenant, condition, or agreement against assigning, under- 

letting, or parting with the possession, or disposing’ of the land or property leased with- 
out licence or consent, such covenant, condition, or agreement shall, unless the lease 
contains an expressed provision to the contrary, be deemed to be subject to a proviso 
to the effect that no fine or sum of money in the nature of a fine shall be payable for 
-or in respect of such licence or consent; but this proviso shall not preclude the right 
to require the payment of a reasonable sum in respect of any legal or other expense 
incurred in relation to such licence or consent.” 
In that case the Act came into force in 1892; and the question was whether it 
applied to a lease which had been assigned to the plaintiffs in the case. The 
lease was dated July 31, 1874. The question, therefore, before the Court plain- 
ly was whether s. 3 would apply retrospectively, and the argument was that 
since it was not expressly enacted that s. 3 was to apply where the lease was 
granted before the Act, its operation must on general principles be limited to 
cases where the lease was not in existence at the date of the Act. Joyce J. 
repelled this argument in the following words (pp. 5-6): 

“.,.and considering the express generality of the provision, namely, ‘in. all leases,’ 
which I think is the same thing as if the statute had said ‘in every lease’ without making 
any distinction between leases granted before and leases granted after the passing of 
the Act, upon the whole I come to the conclusion that this section was intended to 
apply to every lease, both existing and future, and in effect, as from the commence- 
ment of this Act of 1892, and in the absence of an express provision to the contrary, 


2 [1911] 20h. D. 1. 
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‘to engraft, using the words of Cockburn C.J. in Duke of Devonshire v. Barrow Steel 
Co.,™ upon every existing lease ‘a very plain enactment, and to this enactment we must 
give its proper effect’.” 

An appeal was taken from the decision of Joyce J. and Lord Justice Buckley 
dealt with the argument at p. 13 as follows: 


“J will first take the section without assistance from the surrounding sections 

amongst which it is found. It provides that in all leases containing a certain covenant 
the covenant shall, unless the lease expressly provides to the contrary, be deemed to 
be subject to a certain proviso. I am asked to read this as if it were not ‘In all leases’ 
but ‘In such leases as shall be executed after the commencement of this Act.’ I see 
no reason for so doing. ‘All leases’ means, I think, all leases, that is to say, both exist- 
ing leases and leases to come into existence.” 
That is precisely the argument which has been advanced on behalf of the 
appellants before us also and we think that the remarks of the learned Lord 
Justice are most apposite. We hold that the use of the word ‘‘all’’ preceding 
‘‘encumbrances and charges’’ clearly makes a provision which applies to encum- 
brances and charges which have come into existence prior to the amending Act 
by which s. 5-A was added. The applicability of the section is plainly retros- 
pective and admits of no doubt or difficulty. We do not think that there is 
any ambiguity upon a reading of the terms of s. 5-A and, therefore, it is our 
plain duty to give effect to the terms of the section. 

Mr. Deo relied upon a number of cases in support of his argument, namely, 
Doolubdass Petitamberdass v. Ramloll Thackoorseydass;3 Delhi Cloth Mills v. 
I. T. Commr.,4 Ko Po Kun v. C. A. M. A. L. Firm;® Bhagwant Rao v. Damo- 
dhar8 and Abdul Razak v. Kuldip Narain.” 

In Doolubdass Pettamberdass v. Ramloll Thackoorseydass, the provision of 
law that fell to be construed was: 

“That all agreements, whether made in speaking, writing, or otherwise, by way of 
. gaming or wagering, shall be null and void; and no suit shall be allowed in any Court 
of Law or Equity for recovering any sum of money or valuable thing alleged to be won 
on any wager, or intrusted to any person to abide the event of any game, or on which 
any wager is made.” 

No doubt, in that case the Judicial Committee of the Privy Council held that 
the Act which fell to be construed before them ought not to be construed as 
affecting existing contracts. But the precise case before them was regarding a 
contract which had already been sued upon; and it seems to us that their Lord- 
ships’ decision turned more upon the second part of the provision, namely, 
“and no suit shall be allowed in any Court of Law ete. ete.” rather than the 
former part ‘‘That all agreements, whether made in speaking, writing, or 
otherwise, by way of gaming or wagering, shall be null and void;’’. At p. 126 
of the Report the Judicial Committee expressly confined themselves to a case 
where a contract had already been sued upon and the suit was pending; and 
their observations were directed only upon those particular facts. The second 
clause in that provision was not in the same terms as the clause which falls to 
be construed in the present case. So far as the other cases relied upon by 
Mr. Deo are concerned, they are undoubtedly authority for the general pro- 
position that Acts which have the effect of impairing contracts or affecting 
vested rights must be strictly construed and in interpreting such laws, the 
Court must lean against retrospective effect to their provisions. But in each 
of those cases the provisions which fell to be construed were in wholly different 
terms from the provision which falls to be construed in the present case. In 
most of these cases, however, and particularly in the Nagpur case and the 
Delhi Cloth Mills’ case, the Court emphasised the principle that if a contrary 
intention does appear in any of the Acts it is the duty of the Court to give 
2a (1877) 2 Q.B.D. 286, 289. 5 nara rn Bui 197. 


3 (1850) 5 Moore’s I.A. 109. 6 [1938] Nag 
4 [1927] A.I.R. P.C. 242. 7 [1944] A. X R Pa, 147. 
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effect to it. That, as we have said above, is clearly provided under the terms 
of s. 5-A unlike the provisions of law which fell to be construed in the cases 
cited by Mr. Deo. 


Mr. Deo then urged another ingenious argument. He pointed to the provi- 
sions of s, 5(d) of the Agriculturists’ Loans Act which was also substituted by 
the amending Act of 1947. The section provides that subject to the rules, a 
loan granted under the Act with interest due thereon shall, in default of pay- 
ment, be recovered in one of the several modes, and the mode prescribed in 
el. (d) is— 

“Out of property comprised in collateral security, if any, according to the procedure 

for the realization of land revenue by the sale of immovable property other than the 
land on which that revenue is due.” 
In conjunction with this provision Mr. Deo referred to the provisions of ss. 140 
and 135(c) of the Madhya Pradesh Land Revenue Code, 1954, and he urged 
that the cumulative effect of all these provisions is that where immovable pro- 
perty is sold for arrears of land revenue due thereon, then the sale is free from 
encumbrance; but where land other than the land on which the land revenue 
is due is sold for arrears of land revenue, then the sale is subject to encum- 
brances. He urged that if the interpretation of s. 5-A be that it is retrospective 
in operation and gives an encumbrance in favour of the State priority over all 
encumbrances and charges, then the provisions of s. 5(d) read with the provi- 
sions of the M. P. Land Revenue Code to which we have referred above, would 
be rendered nugatory. 


With the effect of s. 5-A upon the provisions of the M. P. Land Revenue 
Code we are not here directly concerned. It may be that when the Legislature 
amended the Agriculturists’ Loans Act, 1884, by the amending Act No. XXXIV 
of 1947, some corresponding amendments in ss. 185(c) and 140(/) of the M. P. 
Land Revenue Code may have been necessary. We do not say that they were 
necessary. But for that reason we cannot give to the provisions of s. 5-A a 
construction which upon its terms it cannot bear. In our opinion, the words 
of s. 5-A clearly imply that it applies to encumbrances and charges prior to 
the coming into force of the section; and if that be so, we can only give effect 
to its plain language without regard to its possible consequences upon the 
interpretation of other enactments. We uphold the finding of the trial Court 
upon this point. 

Upon the view we have taken on this question it is unnecessary to consider 
an argument advanced by the Special Government Pleader on behalf of the 
State. The argument is based upon two decisions of this Court reported in 
Secy. of State for India v. Bombay Landing & Shipping Co.® and Bank of 
India v. Bowman® ; and the argument is that even apart from the provisions 
of the statute, debts of the State would have priority over the debts of private 
individuals. The principle, according to counsel, is founded upon the English 
Common Law. Since we have already held that upon the statute the State 
has a priority, we need not consider this argument. 


The next question raised does not directly concern respondent No. 3 but only 
respondents Nos. 1 and 2 who were the original mortgagors, and that is the 
question of interest. The trial Court considered the question of future interest 
from the date of decree and disallowed it with the cryptic remark that ‘“‘future 
interest is not granted as the amount has already reached Damduppat’’. It 
may be stated here that the principal amount of the mortgage was Rs. 4,000 
and since the interest calculated up to the date of the decree came to much 
more than Rs. 4,000, the trial Court felt constrained to decree the claim for 
interest only up to the extent of the principal amount because of the provi- 
sions of s. 10 of the C. P. and Berar Moneylenders Act, which enjoins upon the 
Courts that they shall nòt in respect of any loan made after the Moneylenders 


8 (1868) 5 B.H.C.R. 23, 28. 9 (1954) 57 Bom. L. R. 345. 
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Act came into force, decree on account of arrears of interest a sum greater than 
the principal of the loan. 

While this ig a good argument for limiting the quantum of the interest up 
to the date of the suit, we are quite unable tosee how the provisions of s, 10 
ean be a valid ground for disallowing interest from the date of the suit until 
realization, which is in the discretion of the Court. .That part of the claim for 
interest was claimed in the relief clause in the plaint and ought to have been 
granted. There is also a direct authority that s. 10 of the ©. P. and Berar 
Moneylenders Act does not preclude the Court from allowing interest after 
the date of suit till realization and. it is to'be found in a Division Bench judg- 
ment of the Nagpur High Court in Devidas v. Yeotmal Central Bank.1° 

At the same time it was pointed out by Mr. Abhyankar who assisted 
us amicus curiae that interest from the date of decree until realization has sub- 
sequently been awarded to the plaintiffs. It.appears that defendants Nos. 1 
and 2, the mortgagors, made an application for instalments under s. 11 of the 
Moneylenders Act and at the time of granting instalments the Court awarded 
interest at 4 per cent. per annum, simple, to the plaintiffs from the date of the’ 
decree until realization. This is not disputed by Mr. Deo. In view of this, 
we do not think that the claim for interest now made can be sustained. Mr. Deo 
urged that 4 per cent. was too low a rate and that he should be awarded inte- 
rest at 6 per cent. per annum under O. XXXIV, r. 11, of the Code of Civil Pro- 
cedure. In our opinion, the order passed upon the instalment application can- 
not now be interfered with. In any event it was a discretionary order, with 
the exercise of which discretion we see nothing wrong. 

The last point urged by Mr. Deo was as regards the costs of the State, r res- 
pondent No. 3, which were saddled on the plaintiffs by the trial Court. Mr. Deo 
urged that so far as the plaintiffs are concerned, the claim of the State was found- 
ed upon a law which came into force after their mortgage and the State justi- 
fied their prior claim only upon. the basis of s. 5-A. He, therefore, urged that 
so far as the plaintiffs are concerned, it was not their fault that they had to 
join the State as a party to the suit, because the State had become subsequent 
mortgagees, and eyen the right which they claimed was a right which was born 
after the mortgage and due to no fault of the plaintiffs. We think that in 
these circumstances the proper order to have passed, so far as the costs in the 
trial Court between the plaintiffs and the State are concerned, should have 
been that each party do bear its own costs and that the plaintiffs ought not to 
be mulcted with the costs of the State. To that éxtent the decree of the trial 
Court will be modified. 

The other contention on the ground of costs directed against the trial Court’s 
decree was that the counsel’s fee assessed as between the plaintiffs and defend- 
ants Nos. 1 and 2 which was awarded by the trial Court was only, Rs. 300. 
Mr. Deo urged that there is no reason why the full counsel’s fee should not 
have been awarded to the plaintiffs. There appears to be no reason given in 
the judgment of the trial Court as to why the counsel’s fee should have been 
arbitrarily limited to Rs. 300 and not granted on the ad valorem scale. In this 
respect also, we think that the discretion exercised by the trial Court was not 
a judicial discretion. We, therefore, order that the counsel’s fee awarded to 
the plaintiffs in the trial Court shall be ad valorem as per the scales prescribed 
and applicable at that time. ; 

In the result, we dismiss the plaintiffs’ appeal with costs of respondent No. 3 
only, and subject to the two modifications indicated above. A decree be drawn 
up accordingly. , 
Appeal dismissed. 


10 [1956] A.I.R. Nag. 239. 
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SUPREME COURT. 


Present: Mr. Justice Gajendragadkar, Mr. Justice K. Subba Rao and 
Mr. Justice K. C. Das Gupta. 
THE STATE OF BOMBAY v. THE HOSPITAL MAZDOOR SABHA.* 
Industrial Disputes Act (XIV of 1947), Secs. 25F (b), 251, 2(j)—Payment of compensation 
at time of retrenchment not made by employer—Whether order of retrenchment 
valid—Ambit of s. 251—Conduct and running of J. J. Group of Hospitals by State 
Government whether amounts to undertaking under s. 2(j)—Attributes making an 
activity undertaking within s. 2(j)—Applicability of doctrine of quid pro quo in 
deciding question whether any activity an undertaking under s. 2(j)—Construction 
of statute—Noscuntur a sociis, rule of construction, when can be pressed into service. 


Failure to comply with the requirement under s. 25F(b) of the Industrial Dis- 
putes Act, 1947, that the workman must be paid compensation at the time of 
retrenchment, makes the order of retrenchment invalid and inoperative. 

Section 251 of the Industrial Disputes Act, 1947, covers cases of recovery of monies 
other than those specified in s. 25F (b) of the Act. 

The conduct and running of the J. J. Group of Hospitals by the State of Bombay 
amounts to an undertaking under s. 2(j) of the Industrial Disputes Act, 1947, and 
the relevant provisions of the Act are applicable to the Group of Hospitals, 

An activity systematically or habitually undertaken for the production or distri- 
bution of goods or for the rendering of material services to the community at large 
or a part of such community with the help of employees is an undertaking. Such 
an activity generally involves the co-operation of the employer and the employees; 
and its object is the satisfaction of material human needs. It must be organised or 
arranged in a manner in which trade or business is generally organised or arranged. 
Tt must not be casual nor must it be for oneself nor for pleasure. Thus the manner 
in which the activity in question is organised or arranged, the condition of the co- 
operation between the employer and the employee necessary for its success and its 
object to render material service to the community can be regarded as some of the 
features which are distinctive of activities to which s. 2(j) of the Act applies. 

It is the character of the activity which decides the question as to whether the 
activity in question attracts the provision of s. 2(j); who conducts the activity and 
whether it is conducted for profit or not do not make a material difference. 

In deciding the question as to whether any activity in question is an undertaking 
under s. 2(4) the doctrine of quid pro quo can have no application. 

D. N. Banerji v. P. R. Mukherjee,’ Baroda Borough Municipality v. Its Workmeny 
Sri Vishuddhananda Saraswathi Marwari Hospital v. Their Workmen,’ Federated State 
School Teachers’ Association of Australia v. State of Victoria,’ Brij Bagaria v. 
Chatterjee’ and Nat. Union, Commer. Employees v. Meher,’ referred to. 

Noscuntur a sociis is merely a rule of construction and it cannot prevail in cases 
where it is clear that the wider words have been deliberately used in order to make 
the scope of the defined word correspondingly wider. It is only where the intention 
of the Legislature in associating wider words with words of narrower significance 
is doubtful, or otherwise not clear that the present rule of construction can be use~ 
fully applied. It can also be applied where the meaning of the words of wider 
import is doubtful; but, where the object of the Legislature in using wider words 
is clear and free of ambiguity, the rule of construction in question cannot be press- 
ed into service. 

Glasgow Corporation v. Glasgow Tramway and Omnibus Company,’ referred to. 

In dealing with an inclusive definition it would be inappropriate to put a restric- 
tive interpretation upon terms of wider denotation. 

- *Decided, January 29, 1960. Civil Appeal 4 (1929) 41 Commonwealth L. R. 569. 
No. 712 of 1957. i 5 [1958] IT L.LJ. 190. 
-1 [1953] S.C.R. 802. 6 [1958] 61 Bom. L.R. 642. % 
2 [1957] 5.0.R. 33. 7 [1898] A.C. 631, 634. 
3 [1952] O L.L.J. 327. 
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Tue facts appear at 58 Bombay Law Reporter 769. 


C. K. Daphtary, Solicitor-General of India, with R. H. Dhebar, for the ap- 
pellants. 


K. R. Chaudhuri, T. 8. Venkataraman and K. R. Sarma, for the respondents. 


GAJENDRAGADKAR J. This is an appeal by the State of Bombay (hereinafter 
called the appellant) and two others, and it arises from a writ petition filed 
against it by the Hospital Mazdoor Sabha, a trade union registered under the 
Industrial Trade Unions Act XIV of 1926 and two of its members Mrs. Vat- 
sala Narayan and Mrs. Ruth Isaac (hereinafter called respondents Nos. 1 to 
3). Respondents Nos. 2 and 3 were employed as Ward servants in the J.J. 
Group of Hospitals. The Superintendent of this said Group of Hospitals in- 
formed the said respondents by notices issued respectively against them that 
their services would be terminated with effect from the dates mentioned in 
the said notices and, in accordance with the said notices, their services were in 
fact terminated; subsequently, in their place two State servants who were dis- 
charged from the Civil Supplies Department were appointed. The writ peti- 
tion filed by the respondents alleged that the retrenchment of respondents 
Nos, 2 and 3 was void as it did not comply with the mandatory provisions of 
ss. 25F and 25H of the Industrial Disputes Act, 1947 (XIV of 1947) (herein- 
after called the Act) and it claimed a writ of mandamus directing the appel- 
tant to re-instate them in their posts, This petition was resisted by the 
appellant on several grounds. It was urged that the orders terminating the servi- 
ces of respondents Nos. 2 and 3 were not void and so the respondents’ claim 
for a writ was unjustified on the merits and it was argued that the writ appli- 
cation was wholly misconceived inasmuch as the J.J. Group of Hospitals did 
not constitute an industry and so the relevant provisions of the Act were in- 
applicable to the respondents’ case. 

This writ petition was heard by Tendolkar J. The learned Judge did not 
think it necessary to consider what he called the somewhat ticklish question as 
to whether the group of Hospitals constitutes an industry because he held that 
even assuming that the relevant provisions of the Act were applicable and 
could be invoked by the respondents it was not shown that the impugned 
orders were void. In his opinion non-compliance with the provisions of s. 25F 
did not invalidate the said orders, and it was open to the respondents to seek 
for an appropriate remedy under s. 25I of the Act. He also held that the 
question about the application of s. 25H did not arise. On these findings the 
writ petition filed by the respondents was dismissed. 

The matter was then taken before the Court of Appeal. The Court of 
Appeal held that the impugned orders had not complied with the mandatory 
provisions of s. 25F and so they were invalid and inoperative. That is why 
the question as to whether s. 25H applied was not considered by it. The find- 
ing that the impugned orders were invalid for contravention of the mandatory 
provisions of s. 25F made it necessary to decide the larger issue as to whether 
the Act applied to the Hospitals. The Court of Appeal has observed that it 
was first inclined to send the matter back to Tendolkar J. but it was requested 
by the learned counsel appearing for both the parties that it would be better 
if the said question was decided by it as it was a question of law and the 
decision of the said issue by the Court of Appeal would avoid a remand and 
a further appeal. That is how the issue was considered by the Court of 
Appeal and answered in favour of the respondents. In the result the decision 
of Tendolkar J. was reversed, the writ petition was allowed and a writ in the 
nature of mandamus was issued against the appellant. 

The appellant then applied for and obtained a certificate of fitness from the 
Bombay High Court and with the said certificate it has brought the present 
appéal before us. On behalf of the appellant two points have been raised for 
our decision in the present appeal: Was the Appellate Court justified in hold- 
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ing that the contravention of the material provisions of s. 25F of the Act ren- 
dered the impugned orders invalid; and do the relevant provisions of the Act 
apply to the group of Hospitals run by the appellant; are they an industry 
within the meaning of the Act? 

Before dealing with these points it would be relevant to state the material 
facts in regard to the group of Hospitals themselves which are not in dispute. 
This group consists of five Hospitals. It appears that in 1835 Sir Robert 
Grant, the then Governor of Bombay, desired to start an institution for the 
purposes of imparting medical education in the Presidency of Bombay. His 
proposal in that behalf was sanctioned by the Board of Dirertors of the East 
India Company and funds amounting to Rs. 44,000 were collected for the pur- 
pose and an equal amount was contributed by the Directors to defray the cost 
of construction of the College building. In 1848 the foundation of the Medi- 
cal College building was laid and the same was completed in 1845. About 
that time an idea of building a hospital for the sick people of all classes and 
castes was mooted and Sir Jamsetjee Jeejibhoy offered donation and some con- 
tribution was made by the Government with which the’ J. J. Hospital was con- 
structed and it was formally opened on May 15, 1845. Similarly, the other 
four Hospitals in the group were built in course of time from donations. Ex- 
cept for a small amount of Rs. 10,000 the rest of the expenditure which is in 
the neighbourhood of Rs. 27 lakhs is entirely met by the appellant out of 
the grant sanctioned in the budget under the head ‘‘88-Medical’’. The group 
is under the administrative control of the Surgeon-General of the appellant 
and its day-to-day affairs are conducted and controlled by the Superintendent 
who is a full-time employee of the appellant; the residential staff including the 
Resident Medical Officers, Assistant Medical Officers, Housemen, Nurses and 
others are all full-time employees of the appellant and their salaries are drawn 
on the establishment pay bills every month and paid entirely by the appellant. 
This group serves as a clinical training ground for students of the Grant 
Medical College which is a Government Medical College run and managed by 
the appellant for imparting medical sciences leading to the Degrees of Bachelor 
of Medicine and Bachelor of Surgery of the Bombay University as well as 
various Post-Graduate qualifications of the said University and the College of 
Physicians and Surgeons, Bombay; the group is thus run and managed by the 
appellant to provide medical relief and to promote the health of the people of 
Bombay. ; 

_ Now, turning to thé first point, it may be stated that the facts on which the 
respondents’ plea is based are not in dispute. It is conceded that the services 
of respondents Nos. 2 and 3 have been retrenched, though it may be for the 
purpose of making room for other Government servants with a longer record 
of service who had to be retrenched owing to the closure of the appellant’s 
Civil Supplies Department. It is also not disputed that the said respondents 
had not been paid at the time of retrenchment compensation as prescribed by 
s. 25F' (b). The respondents’ contention is that the failure to comply with the 
said requirement makes the order of retrenchment invalid. This plea has been 
upheld by the Court of Appeal. Section 25F(b) provides that no workman 
employed in any industry who has been in continuous service for not less than 
one year under an employer shall be retrenched by that employer until he has 
been paid at the time of retrenchment compensation which shall be equivalent 
to fifteen days’ average pay for every completed year of service or any part 
thereof in excess of six months. Clauses (a) and (c) of the said section pre- 
scribe similar conditions, but we are not concerned with them. On a plain 
reading of s. 25F (b) it is clear that the requirement prescribed by it is a con- 
dition precedent for the retrenchment of the workman. The section provides 
that no workman shall be retrenched until the condition in question has been 
satisfied. It is difficult to accede to the argument that when the section im- 
poses in mandatory terms a condition precedent, non-compliance with the said 
condition would not render the impugned retrenchment invalid. The argu- 
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ment which appealed to Tendolkar J., however, was that the consequence of 
non-compliance with the requirement of s. 25F(b) was not to render the im- 
pugned retrenchment invalid, because he thought that by s. 25I a specifie pro- 
vision has been made for the recovery of the amount prescribed by s. 25F (b). 
Section 25I provides for the recovery of. monies due from employers under 
Chap. V, and according to Téndolkar J. this provision covers the amount due 
to the workman by way of compensation under s. 25F (b). In our opinion, 
this view is untenable. Having regard to the fact that the words used in 
s. 25F(b) are mandatory and their effect is plain and unambiguous it seems 
to us that the Court of Appeal was right in holding that s. 251 covered cases 
of recovery of monies other than those specified in s. 25F (b), and it is obvious 
that there are several other cases in which monies become due from the em- 
ployers to the employees under Chap. V; it is for the recovery of these monies 
that s. 25I had been enacted. Therefore, we see no substance in the argument 
that the Court of Appeal has misconstrued s. 25F(b). That being so, failure 
to comply with the said provision renders the impugned orders invalid and 
inoperative. l 

Does the said provision apply to the present proceedings? .In other words, 
is the Act itself applicable to the group of Hospitals with which we are con- 
cerned? That is the next question which calls for an answer in the present 
appeal. Indeed, it is this general question which has been strenuously argued 
before us by the learned Solicitor-General on behalf of the appellant. The 
decision of this question depends upon the interpretation of the definition of 
‘‘industry’’ preseribed by s. 2(j) of the Act. 

Let us first read the definition. Section 2(j) provides that “industry” 
means any business, trade, undertaking, manufacture or calling of employers 
and includes any calling, service, employment, handicraft, or industrial oceu- 
pation or avocation of workmen. It would be noticed that the words used in 
the definition are very wide in their import and even so its latter part pur- 
ports to provide an inclusive definition. The word ‘‘undertaking”’ according 
to Webster means ‘‘anything undertaken; any business, work or project which 
one engages in or attempts, an enterprise”. Similarly, ‘‘trade’’ according to 
Halsbury, in its primary meaning, is ‘‘exchange of goods for goods or goods 
for money’’, and in its secondary meaning it is ‘‘any business-carried on with 
a view to profit whether manual or mercantile, ‘as distinguished from the libe- 
ral arts or learned professions and from agriculture’’; whereas ‘‘business’’ is 
a wider term not synonymous with trade and means practically “anything 
which is an occupation as distinguished from a pleasure”. The word ‘‘call- 
ing” again is very wide; it means ‘‘one’s usual occupation, vocation, business 
or trade’’; so is the word “‘service’’ very wide in its import. Prima facie, if 
the definition has deliberately used words of such wide import, it would be 
necessary to read those words in their wide denotation; and so read, Hospitals 
eannot be excluded from the definition. : 

It is, however, contended that, in construing the definition, we must adopt 
the rule of construction noscuntur a soctis. This rule, according to Maxwell, 
means that, when two or more words which are susceptible of analogous mean- 
ing are coupled together they are understood to be used in their cognate sense. 
They take as it were their colour from each other, that is, the more general is 
restricted to a sense analogous to a less general. The same rule is thus inter- 
preted in ‘‘Words and Phrases” (Vol. XIV, p. 207): 


“Associated words take their meaning from one another under the doctrine of 
noscuntur a sociis, the philosophy of which is that the meaning of a doubtful word may 
be ascertained by reference to the meaning of words associated with it; such doctrine 
is broader than the maxim Ejusdem Generis.” 

In fact, the latter maxim ‘‘is only an illustration or specific application of the 
broader maxim noscuntur a sociis’. The argument is that certain essential 
features or attributes are invariably associated with the words ‘‘business and 
trade” as understood in the popular and conventional sense, and it is the 
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colour of these attributes which is taken by the other words used in the defini- 
tion though their normal import may be much wider. We are not impressed 
by this argument. It must be borne in mind that noscuntur a sociis is merely 
a rule of construction and it cannot prevail in cases where it is clear that 
the wider words have been deliberately used in order to make the scope of the 
defined word correspondingly wider. It is only where the intention of the 
Legislature in associating wider words with words of narrower significance is 
doubtful, or otherwise not clear that the present rule of construction can be 
usefully applied. It can also be applied where the meaning of the words of 
wider import is doubtful; but, where the object of the Legislature in using 
wider words is clear and free of ambiguity, the rule of construction in question 
cannot be pressed into service. As has been observed by Earl of Halsbury, 
L.C., in Glasgow Corporation v. Glasgow Tramway and Omnibus Company," 


in dealing with the wider words used in s. 6 of Valuation of Lands (Scotland) 
Act, 1854, 


“.,.the words ‘free from all expenses whatever in connection with said tramways’ 

appear to me to be so wide in their application that I should have thought it impossible 
to qualify or cut them down by their being associated with other words on the principle 
of their being ejusdem generis with the previous words enumerated.” 
If the object and scope of the statute are considered there would be no diffi- 
culty in holding that the relevant words of wide impart have been deliberately 
used by the Legislature in defining ‘‘industry’’ in s. 2(j). The object of the 
Act was to make provision for the investigation and settlement of industrial 
disputes, and the extent and scope of its provisions would be realised if we 
bear in mind the definition of ‘‘industrial dispute” given by s. 2(k), of 
“wages” by s. 2(rr), ‘‘workman’’ by s. 2(s), and of ‘‘employer’’ by s. 2(g). 
Besides, the definition of public utility service prescribed by s. 2(m) is very 
significant. One has merely to glance at the six categories of public -utility 
service mentioned by s. 2(m) to realise that the rule of construction on which 
the appellant relies is inapplicable in interpreting the definition prescribed 
by 8. 2(4). : l | 

There is another point which cannot be ignored. Section 2(j) does not de- 
fine ‘‘industry’’ in the usual manner by prescribing what it means; the first 
clause of the definition gives the statutory meaning of ‘‘industry’’ and the 
second clause deliberately refers to several other items of industry and brings 
them in the definition in an inclusive way. It is obvious that the words used 
in an inclusive definition denote extension and cannot be treated as restricted 
in any sense. (Vide: Stroud’s ‘‘Judicial Dictionary”, Vol. 2, p. 1415). 
Where we are dealing with an inclusive definition it would be inappropriate to 
put a restrictive interpretation upon terms of wider denotation. 

Besides, it would be relevant to point out that too much reliance cannot be 
placed on what are described as the essential attributes or features of trade or 
business as conventionally understood. The conventional meaning attributed 
to the words ‘‘trade and business’’ has lost some of its validity for the purpose 
of industrial adjudication. Industrial adjudication has necessarilv to be aware 
of the current of socio-economic thought around; it must recognise that in the 
modern welfare State healthy industrial relations are a matter of paramount 
importance and its essential function is to assist the State by helping a solu- 
tion of industrial disputes which constitute a distinct and persistent pheno- 
menon of modern industrialised States. In attempting to solve industrial dis- 
putes industrial adjudication does not and should not adovt a doctrinnaire ap- 
proach. It must evolve some working principles and should generally avoid 
formulating or adopting abstract generalisations. Nevertheless it cannot harp 
back to old-age notions about the relations between employer and emplovee 
or to the doctrine of laissez faire which then governed the regulation of the 
said relations. That is why, we think, in construing the wide words used in 


1 [1898] A.C. 631, at p. 634. 
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s. 2(j) it would be erroneous to attach undue importance to attributes asso- 
ciated with business or trade in the popular mind in days gone by. 

It is clear, however, that though s. 2(j) uses words of very wide denotation, 
a line would have to be drawn in a fair and just manner so as to exclude some 
callings, services or undertakings. If all the words used are given their widest 
meaning, all services and all callings would come within the purview ‘of the 
definition; even service rendered by a servant purely in a personal or domestic 
matter or even in a casual way would fall within the definition. It is not and 
cannot be suggested that in its wide sweep the word ‘‘service’’ is intended to 
include service howsoever rendered in whatsoever capacity and for whatsoever 
reason. We must, therefore, consider where the line should be drawn and 
what limitations can and should be reasonably implied in interpreting the 
wide words used in s. 2(j); and that no doubt is a somewhat difficult problem 
to decide. 

It is true that under the old-world notion prevailing under the capitalist 
form of society industry generally means an economic activity involving in- 
vestment of capital systematically carried on for profit for the production or 
sale of goods by the employment of labour. When it is urged by the appellant 
that an undertaking should be analogous to trade or business what is really 
intended is that unless the undertaking in question shares the aforesaid essen- 
tial features associated with the conventional notion of trade or business it 
should not be treated as falling under s. 2(j). There are two serious difficulties 
in accepting such a suggestion, and indeed the appellant concedes the presence 
of these two difficulties. It is not disputed that under s. 2(j) an activity can 
and must be regarded as an industry even though in carrying it out profit 
motive may be absent. It is also common ground that that the absence of 
investment of any capital would not make a material difference to the appli. 
eability of s. 2(j). Thus, two of the important attributes conventionally asso- 
ciated with trade or business are not necessarily predicated in interpreting 
s. 2(j). What then can be said to be the attributes or features which should 
be common between trade and business on the one hand and an undertaking 
and other items mentioned in s. 2(j) on the other? 

It would be possible to exclude some activities from s. 2(j) without any 
difficulty. Negatively stated the activities of the Government which can be 
properly described as regal or sovereign activities are outside the scope of 
gs. 2(j). These are functions which a constitutional Government can and must 
undertake for governance and which no private citizen can undertake. This 
position is not in dispute. An attempt is, however, made by the appellant to 
suggest that in view of the Directive Principles enunciated in Part IV of the 
Constitution and in view of the ideal of a welfare State which has been placed 
before the country, Governments, both at the level of the States as well as at 
the Centre, undertake several welfare activities; and the argument is that the 
field of governmental or regal activities which are excluded from the operation 
of s. 2(j) should be extended to cover other activities undertaken by the 
Governments in pursuit of their welfare policies. In our opinion, this conten- 
tion cannot be accepted. The activities which do not fall within s. 2(j) and 
which are described as governmental or regal or sovereign have been pithily 
described by Lord Watson as ‘‘the primary and inalienable functions of a 
constitutional Government” (Vide: Coomber v. Justices of Berks®); and it 
is only these activities that are outside the scope of s. 2(j). It sounds incon- 
gruous and self-contradictory to suggest that activities undertaken by the 
Government in the interests of socio-economic progress of the country as bene- 
Acial measures should be exempted from the operation of the Act which in 
substance is a very important beneficial measure itself. 

In this connection it would be relevant to point out that the definition of 
the word “‘employer’’ given by s. 2(g) is not without significance; an ‘‘em- 
ployer’? means under s. 2(g) (i) 


2 (1883) 9 A.O. 61. 
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“in relation to an industry carried on by or under the authority of any department 
of the Central Government or State Government authority prescribed in this behalf, or 
where no authority ‘is prescribed the head of the department.” 

This definition clearly indicates that the Legislature intended the application 
of the Act to activities of the Government which fall within s. 2(j). 


In considering the question as to whether the group of Hospitals run by the 
appellant undoubtedly for the purpose of giving medical relief to the eitizens 
and for helping to impart medical education are an undertaking or not, it would 
be pertinent to enquire whether an activity of a like nature would be an under- 
taking if it is carried on by a private citizen or a group of private citizens. 
There is no doubt that if a hospital is run by private citizens for profit it would 
be an undertaking very much like the trade or business in their conventional 
sense. We have already stated that the presence of profit motive is not essen- 
tial for bringing an undertaking within s. 2(j). If that be so, if a private 
citizen runs a hospital without charging any fees from the patients treated in 
it, it would nevertheless be an undertaking under s. 2(j). Thus the character 
. of the activity involved in running a hospital brings the institution of the 
hospital within s. 2(j). Does it make any difference that the hospital 
is run by the Government in the interpretation of the word ‘‘under- 
taking” in s. 2(j)? In our opinion, the answer to this question must be in 
the negative. It is the character of the activity which decides the question as 
to whether the activity in question attracts the provision of s. 2(j); who con- 
ducts the activity and whether it is conducted for profit or not do not make a 
material difference. 


We have yet to decide which are the attributes the presence of which makes 
an activity an undertaking within s. 2(j), on the ground that it is analogous 
to trade or business. It is difficult to state these possible attributes definitely 
or exhaustively; as a working principle it may be stated that an activity sys- 
tematically or habitually undertaken for the production or distribution of 
goods or for the rendering of material services to the community at large or a 
part of such community with the help of employees is an undertaking. Such an 
activity generally involves the co-operation of the employer and the employees; 
and its object is the satisfaction of material human needs. It must be organised 
or arranged in a manner in which trade or business is generally organised or 
arranged. It must not be casual nor must it be for onself nor for pleasure. 
Thus the manner in which the activity in question is organised or arranged, the 
condition of the co-operation between employer and the employee necessary 
for its success and its' object to render material service to the community can 
be regarded as some of the features which are distinctive of activities to which 
s. 2(4) applies., Judged by this test there would be no difficulty in holding that 
the State is carrying on an undertaking when it runs the group of Hospitals 
in question. : 

Is quid pro quo necessary for bringing an activity under s. 2(j)? It has 
been urged before us that though profit motive may not be essential, it is never- 
theless necessary that the person who carries on the activity should receive some 
consideration in return; and it is only if the test of quid pro quo is satisfied that 
an activity should be treated as an undertaking. Though this argument is put 
in a slightly different form, in substance it is really based on the idea that 
profit motive is necessary to make any activity an undertaking analogous to 
trade or business. If the absence of profit motive is immaterial why should an 
activity be excluded from s. 2(j) merely because the person responsible for the 
conduct of the activity expects no consideration, does not want any quid pro 
quo and is actuated by philanthropic or charitable motive? In our opinion, 
in deciding the question as to whether any activity in question is an under- 
taking under s. 2(j) the doctrine of quid pro quo can have no application. 
Therefore, we are satisfied that the High Court was right in coming to the 
conclusion that the conduct and running of the group of Hospitals by the 
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appellant amounted to an undertaking under s. 2(j) and the. relevant provi- 
sions of the Act were applicable. 


In this connection it would be relevant to refer to the fact that in the First 
Schedule to the Act which enumerates industries which may be declared as 
public utility service under s. 2(”) (vi), three entries have been.added by Act 
XXXVI of 1956. They are Defence Establishment, services in hospitals and dis- 
pensaries, and Fire Brigade service. In other words, by the addition of these 
three entries the Legislature has clearly indicated its intention that service in 
hospitals and dispensaries can be declared to be a public utility service- under 
s. 2(n) (vt) ; and there is no doubt that unless the service in hospitals falls under 
s. 2(j) and is treated as an industry it cannot be declared to be a public utility 
service. It is true that this particular entry had not beem included in the First 
Schedule at the time when the present reference was made, but its subsequent 
inclusion can be reasonably taken as evidence of legislative intention, and, if ` 
on a construction of s. 2(j) we have independently reached the conclusion that 
service in hospitals is: service or the conduct of hospitals is an undertaking, we 
may reasonably seek to derive corroboration to our-conelusion by this subsequent 
legislative enactment. After the addition of the relevant entry in the First 
Schedule it would not be open to anybody to suggest that service in hospitals 
does not fall under s. 2(j). - 


It now remains to consider some of the decisions to which our attention was 
invited. In D. N. Banerji v. P. R. Mukherjee, this Court was dealing with 
an industrial dispute raised by the Municipal Workers’ Union of the Budge 
Budge Municipaliy, on behalf of the Sanitary Inspector and Head Clerk’ of the 
said Municipality on the ground that the dismissal of the said two municipal 
employees was unjustified and illegal, and that they were entitled to an order 
of reinstatement. The dispute thus referred to the Industrial Tribunal was 
decided in favour of the Union and an award was made directing the Munici- 
pality to reinstate the said two employees. The Municipality then took the 
matter to the High Court at Calcutta by means of a petition for a writ of 
certiorari under arts. 226 and 227 of the Constitution. It was urged in sup- 
port of the petition that the Act was inapplicable to the dispute in question and 
that there was really no industrial dispute which could be validly referred to 
the Industrial Tribunal. Other contentions were also raised but it is unneces- 
sary to refer to them. The High Court rejected all the pleas raised by the 
Municipality and dismissed the application for a writ. The Municipality then 
brought the dispute to this Court under art. 182(/) of the Constitution. This 
Court dismissed the appeal preferred by the Municipality and confirmed the 
order of the High Court. In dealing with the appeal this'Court. laid down 
certain propositions which are relevant for our purpose in the present, appeal. 
It was observed that ‘‘in determining the meaning of the word ‘industry’ 
and ‘industrial dispute’ ’’ it was necessary to leave aside thé original meaning 
attributed to the words in a simpler state of society; then the contention of the 
Municipality that its activities in question did not amount to an industry were 
dealt with in these words (p. 312) : 

“...The only ground on which one could say that what would amount to the carry- 
ing on of an industry if it is done by a private person ceases to be so if the same work is 
carried on by a local body like the Municipality ig that in the latter there is nothing like 
the investment of any capital or the existence of a profit earning motive as there generally 
is in a business. But neither the one nor the other seems a sine qua non or necessary 
element in the modern conception of industry.” 

It is because of this positive decision that the appellant has fairly conceded in 
the course of the argument before us that the absence of the profit motive or of 
investment of capital would not make a material difference in determining the 
character of any. activity. This Court has also examined the other relevant 
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factors pertaining to the construction of the word ‘‘industry’’ and ‘‘industrial 
dispute” and has declared its decision thus: 

“Having regard to the definitions found in our Act the aim or objective that the 

Legislature had in view and the nature, variety and range of disputes that occur between 
employers and employees, we are forced to the conclusion that the definitions in our Act 
include also disputes that might arise between municipalities and their employees in 
branches of work that can be said to be analogous to the carrying out of a trade or 
business.” 
In the present appeal we have to decide the question as to what attributes or 
features can be said to make ‘an activity in question analogous to trade or busi- 
ness. Incidentally we may add that quite apart from the relevant considera- 
tions which we have already discussed it would be difficult to suggest that 
though the sanitary department of a local body is an undertaking under s. 2( 3) 
a hospital run by a Government is not. 

This decision has been referred to by this Court in Baroda Borough Munici- 
cipality v. Its Workmen,* and it has been observed that it is now finally settled 
that a municipal undertaking of the nature with which the Court was then con- 
cerned is an industry within the meaning of the definition of that word in 
s. 2(j) of the Act, and that the expression ‘‘industrial dispute’? in that Act 
includes disputes between municipalities and their employees in branches of 
work that can be regarded as analogous to the carrying on of a trade or busi- 
ness. In that case this Court was concerned with the claim for bonus made by 
the workmen of the Baroda Borough Municipality and it was rejected; com- 
ment has been made by learned counsel on some of the grounds accepted by this 
Court in support of its final decision, but in the present appeal we are not con- 
cerned with the claim for bonus and it is not necessary for us to refer to the 
said comment or to deal with it. 

So far as the decision of the Industrial Tribunals are concerned it appears 
that the Labour Appellate Tribunal has held as early as 1952 that a hospital is 
an undertaking within the meaning of s. 2(j). In Sr Vishuddhananda Saras- 
wathi Marwari Hospital v. Their Workmen,® the Labour Appellate Tribunal 
considered at length the policy and object of the Act, several judgments cited 
before it and came to the conclusion that the definition of industry in s. 2(j) was 
of wide amplitude and that there was no good reason for cutting down its natu- 
ral meaning so as to limit its operation to profit-making enterprises only. It has 
not been suggested before us that this view has ever been doubted or dissented 
from in any subsequent industrial adjudication. 

In judicial discussions about the scope and character of the concept of 
industry as it has developed in a modern democratic State the decision of the 
High Court of Australia in Federated State School Teachers’ Association of 
Australia v. State of Victoria® is generally cited. In that case, according to 
the majority decision it was held that the educational activities of the State 
carried on under the appropriate statutes and statutory regulations of each 
State relating to education did not constitute an industry within the meaning 
of s. 4 of the Commonwealth Conciliation and Arbitration Act, 1904-1928; that 
the occupation of teachers so employed was not an industrial occupation; and 
that the dispute which existed between the States and the teachers employed 
by them was, therefore, not an industrial dispute within s. 51(xzarv) of the 
Constitution. Issacs J., however, struck an emphatic note of dissent, and the 
principles enunciated in this note of dissent have received approval from indus- 
trial tribunals in this country, and they have been rightly accepted by the 
Bombay High Court as affording valuable assistance in deciding the question 
in the present proceedings. Issacs J. has uttered a note of caution that in deal- 
ing with industrial disputes industrial adjudicators must be conversant with 
the current knowledge on the subject and they should not ignore the constant 
currents of life around them for otherwise it would introduce a serious 
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infirmity in their approach. Dealing with the general characteristics of indus- 
trial enterprises the learned Judge observed that they contribute more or less 
to the general welfare of the community; and he has reiterated his earlier 
observations on the point in these words (p. 580): ` 


“Industrial disputes occur when, in relation to operations in which capital and labour 

are contributed in co-operation for the satisfaction of human wants or desires, those 
engaged in co-operation dispute as to the basis to be observed by the parties engaged, 
respecting either a share of the product or any other terms or conditions of their 
co-operation.” 
According to the learned Judge, the question must always be decided by deter- 
mining the true character of the activity in question. It is these tests which 
the High Court has applied in deciding the present dispute and we are in 
general agreement with the decisions of the High Court. We ought to make it 
clear that in the present appeal we are not expressing any opinion on the ques- 
tion as to whether running an educational institution would be an industry 
under the Act; that question does not arise in the present proceedings. 


There are two more decisions to which reference may by made before we 
part with this appeal. In Bagaria v. Chatterjee,’ the Calcutta High Court 
was dealing with a dispute between an attorney of the Court and some of his 
employees who had been dismissed by him; and it was held that the said dis- ` 
pute was outside the purview of the Act. Sinha J., who heard the petition filed 
by the attorney, observed that (p. 197): 


“.. however extended the meaning be given to the ‘industry’ or ‘industrial dispute’. 
or to the expression ‘undertaking’ or ‘calling’, we cannot include within their concept the 
case of an individual who carries on a profession, dependent upon his own intellectual 
skill” 

The learned Judge has then added that ‘‘every case ‘must be decided upon its 
own facts’’. It appears that, according to the learned Judge, if an attorney or 
a doctor or a lawyer who follows a liberal profession, the pursuit of which 
depends upon his own education, intellectual attainments and special equip- 
ment, engages employees, that would not mean that the employer is engaging 
in an industry under s. 2(j); but, with the question of the attorney or doctor 
or the lawyer we are not directly concerned in the present appeal. We have, 
however, referred to this decision because, in the course of discussion, the learn- 
. ed Judge has expressed his dissent from the view taken by the Bombay High 
Court in regard to hospitals, and we wish to make it clear that, in our opinion, 
the criticism made by the learned Judge against the inclusion of hospitals with- 
in s. 2(j) is not well-founded. Dealing with a similar case of an attorney, the 
Bombay High Court has taken the same view in Nat. Union, Commer. Employees 
v. Meher.® 
‘We would accordingly hold that the High Court was right in holding that 
the dispute between the appellant and the respondents was an industrial dis- 
pute to which s. 25F of the Act applied. The order passed by the High Court 
on the writ petition filed by the respondents is confirmed and the appeal is 
dismissed with costs. 
Appeal dismissed. 


7 [1958] Il L.L.J. 190. 8 (1958) 61 Bom. L.R. 642, 
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Present: Mr. Justice Gajendragadkar and Mr. Justice K. C. Das Gupta. 


THE ASSOCIATED CEMENT COMPANY LTD. v. P. D. VYAS.* 
Industrial Employment (Standing Orders) Act (XX of 1946), Secs. 3, 4, 5, 15(2)(b)— 
Certifying officer whether can inquire that draft standing orders conform to 
prescribed model standing orders—Such enquiry whether involves consideration of 
question as to whether practicable to insist upon conformity with model standing 
orders—Competency of certifying officer to modify draft standing orders. 


It is not only open to the certifying officer under the Industrial Employment 
(Standing Orders) Act, 1946, to enquire whether the draft standing orders submit- 
ted by the employer for certification under s. 3(1) of the Act conform to the relevant 
model standing orders prescribed but it is his duty to do so before holding that the 
draft orders were certifiable under s. 4. Such an enquiry necessarily involves the 
consideration of the question as to whether it would be practicable to insist upon 
conformity with the model standing orders in regard to the matters in dispute. If 
the certifying officer is satisfied that it would be practicable to insist upon such con- 
formity it would be within his competence to make suitable modifications in the draft, 
If, ob the other hand, he takes the view that it would not be practicable to insist 
upon such conformity, he would, despite the disparity between the model and the 
draft, treat the draft as certifiable. 

The requirement under s. 3(2) of the Act that the draft standing order must be 
in conformity with the model standing order does not mean that the draft standing 
order must be in identical words, but it does mean that in substance it must çon- 
form to the model prescribed by the appropriate government. 

It is important to make a distinction between considerations of fairness or reason- 
ableness which are excluded from the purview of the enquiry before the certifying 
officer from considerations of practicability which are necessarily imported into such 
enquiry. The line separating the one from the other may be thin but nevertheless 
it is a firm and existing line which is statutorily recognised in the respective provi- 
sions of the Act. The certifying officer may not modify the draft on the ground 
that its provisions are unfair or unreasonable but he can and must modify the draft 
in matters covered by the model standing order if he is satisfied that conformity 
with such model standing order is practicable in the circumstances of the case. 

Electric Workers’ Union v. U. P. Electric Supply Co.,' disapproved. 

G. K. W. Pr. Lid. v. P. J. Sterling? Jiwan Mal & Co. v. Secy. K. L. M. K. Union’ 

and Mysore Kirloskar Employees’ Assocn. v. I. T.,) referred to. 


R. J. Kolah, X. N. Andley, J. B. Dadachanji, Rameshwar Noth and P. L. 
Vohra, for the appellant. 


Gopal Singh and R. H. Dhebar, for respondent No. 2. 


GAJENDRAGADKAR J. The Associated Cement Companies Ltd., Dwarka 
Cement Works, Dwarka and the Associated Cement Companies Ltd., Sevalia 
Cement Works, -Sevalia (hereinafter called the appellants) own and manage 
several cement works throughout India including inter alia cement manufac- 
turing factories at Dwarka and Sevalia called the Dwarka Cement Works and 
the Sevalia Cement Works respectively. Im 1946 the appellants submitted to 
respondent No. 2, the Commissioner of Labour, Bombay, in his capacity as 
certifying officer, draft standing orders for certification under s. 3(7) of the 
Industrial Employment (Standing Orders) Act, 1946, (XX of 1946) (herein- 
after called the Act). Respondent No. 2 made several alterations in the draft 
submitted by the appellants. The two important alterations which are the sub- 
ject-matter of the present appeal were in respect of items Nos. 8 and 16. Under 
item No. 8 the draft standing orders had required that notice of fourteen days 
shall be given in the event of discontinuance of a shift. Respondent No. 2 has 
modified it by increasing the period of notice from fourteen days to one month. 

*Decided, February 11, 1960, Civil Appeal 2 [1959] ALR. S.C. 1279, [1959] II L.LJ. 406. 
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This modification has been made in accordance with the model standing order 
on this subject. Similarly, item No. 16(2) in the draft standing orders pro- 
vided that striking work either singly or with other workers without giving 
fourteen days’ previous notice would be treated as misconduct; whereas item 
No. 16(3) provided that inciting while on the premises any worker to strike 
work shall be treated as misconduct. These two provisions in the draft have 
been modified by respondent No. 2 and the order thus modified provides that 
striking work illegally either singly or with other workers or abetting, inciting, 
instigating or acting in furtherance of an illegal strike would be treated as 
misconduct. This modification also is consistent with the relevant provision 
in the model standing order. ' 

Feeling aggrieved by the modifications made by respondent No. 2 in the draft 
submitted by them the appellants preferred an appeal to the Industrial Court 
(hereinafter called respondent No. 1). Respondent No. 1 was not impressed 
by the contentions raised by the appellants with the result that the modifica- 
tions made by respondent No. 2 were confirmed and the appeal was dismissed. 

Thereupon the appellants filed a writ petition, being Miscellaneous Appli- 
cation No. 267 of 1954, in the Bombay High Court challenging the validity of 
the action of respondents Nos. 2 and 1. Mr. Justice Coyajee, who heard the 
said application, upheld the contention raised by the appellants and came to 
the conclusion that in making the impugned modifications respondent No. 2 
and respondent No. 1 had acted beyond their jurisdiction. The learned Judge, , 
therefore, set aside the modifications made and allowed the appellants’ petition. 

Against this order respondent No. 2 preferred an appeal, being Appeal 
No. 122 of 1954, before the Court of Appeal in the Bombay High Court. The 
appellate Court reversed the decision of Coyajee J. and held that the action of 
respondents Nos. 2 and 1 in making the modifications in question was justified 
by the provisions of the Act. In the result the petition filéd by the appellants 
was dismissed. It is against this decision that the present appeal has been pre- 
ferred by the appellants; and the short question which it raises for our deci: 
sion is: whether, under the provisions of the Act, it was competent to respon- 
dents Nos. 2 and 1 to make the impugned modifications in the draft standing 
orders submitted by the appellants for certification under the Act? 

The Act has been passed because it was thought 

“expedient to require employers in industrial establishments to define with suffi- 

cient precision the conditions of employment under them and to make the said condi- 
tions known to workmen employed by them.” 
Standing Orders are defined by s. 2(g) of the Act to mean rules relating to 
matters set out in the Schedule. The Schedule sets out 11 matters in respect 
of which standing orders are required to be made by the employers. Mr. Kolah, 
for the appellants, contends that the main object of the Act is to require the 
employers to provide for conditions of service in respect of all the matters 
covered by the Schedule, and, according to him, the jurisdiction of respondent 
No. 2 under the Act as it then stood is confined only to see that standing orders 
are made in respect of all the items specifidd in the Schedule. In this connec- 
tion Mr. Kolah has strongly relied on the provision of s. 4 which then laid 
down sinter alta that 

“it shall not be the function of the certifying officer or the appellate authority to 
adjudicate upon the fairness or reasonableness of the provisions of any standing order.” 
The argument is that the Act expressly prohibits respondent No. 2 or respon- 
dent No. 1 from enquiring whether any of the provisions made in the draft 
standing orders are fair or reasonable, and it is urged that, in making the 
modifications in question, in substance respondent No. 2 has embarked upon an 
enquiry about the reasonableness or fairness of the relevant conditions included 
in the draft. Thus presented the argument is no doubt attractive; but there 
are some other provisions in the Act which show that the argument based on 
the said provision of s. 4 cannot succeed. It is, therefore, necessary to consider 
the other provisions which are material. Before we do so, we would like to add 
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that by a subsequent amendment made in 1956, s. 4 now provides that it shall 
be the function of the certifying officer or the appellate authority to adjudicate 
upon the fairness or reasonableness of the provisions of any standing orders. 
In other words, what was expressly excluded from the jurisdiction of the autho- 
rities under the Act has now been clearly. made their duty, and so the argument 
based upon the provision as it stood in 1946 is, after the amendment of 1956, 
purely academic. 


Section 3 of the Act requires the employer to submit draft standing orders. 
Section 3(2) provides that in the draft thus submitted provision shall be made 
for every matter set out in the Schedule which may be applicable to the indus- 
trial establishment, and where model standing orders have been prescribed, 
shall be, so far as is practicable, in conformity with such model. It is common 
ground that model standing orders have been prescribed in the present case, 
and so it follows that under s. 3, sub-s. (2), the draft submitted by the appel- 
lants had to be in conformity with the model standing orders so far as was 
practicable. In other words, the effect of s. 3, sub-s. (2) is that, unless it is 
shown that it is impracticable to do so, the appellants’ draft had to con- 
form to the model. This position cannot be disputed. Then, the next 
relevant provision of the Act is contained in s. 4 which provides that 
standing order shall be certifiable under this Act if (a) provision is 
made therein for every matter set out in the Schedule which is appli- 
cable to the industrial establishment, and (b) the standing orders are 

‘otherwise in conformity with the provisions of this Act. The rest of 
the provision of s. 4 has already been cited and considered by us. Having 
thus provided for the tests which have to be satisfied before a draft submitted 
by the employer can be treated as certifiable, s. 5 provides for the procedure 
of the proceedings which are taken before the certifying officer. Section 5(2) 
lays down that after notice is given to the parties concerned the certifying 
officer shall decide whether or not any modification of, or addition to, the draft 
submitted by the employer is necessary to render the draft standing orders 
certifiable under the Act, and shall make an order in writing accordingly. Sub- 
section (3) of s. 5 then provides for certifying the draft after making modi- 
fications, if any, under sub-s. (2). There is one more section to which reference 
may be made. Section 15(2)(b) provides that the rules which the appropriate 
governmentymay make under the Act may set out model standing orders for the 
purposes of this Act. The cumulative effect of these provisions is that the 
certifying officer has to be satisfied that the draft standing orders deal with 
every matter set out in the Schedule and are otherwise in conformity with the 
provisions of the Act. This latter requirement necessarily imports the consi- 
deration specified in s. 8, sub-s. (2), that is to say, the draft standing order 
must be in conformity with the model standing order which is provided under 
s. 15(2)(b) for the purposes of the Act, and, as we have already seen, unless 
it is shown that it would be impracticable to do so, the draft standing order 
must be in conformity with the model standing order. It is quite true that 
this requirement does not mean that the draft standing order must be in identi- 
cal words but it does mean that in substance it must conform to the model pre- 
scribed by the appropriate government. 


The question which then arises is: was it or was it not open to respondent 
No. 2 to consider whether the draft submitted by the appellants should not con- 
form to the model standing order in respect of the topics with which we are 
concerned in the present appeal? The answer to this question must obviously 
be in the affirmaive. It was not only open to respondent No. 2 to enquire into 
the matter but it was clearly his duty to do so before holding that the draft 
orders were certifiable under s. 4. Now such an enquiry necessarily involves 
the consideration of the question as to whether it would be practicable to insist 
upon conformity with the model standing order in regard to the matters in 
dispute. If respondent No. 2 was satisfied that it would be practicable to 
insist upon such conformity it would be within his competence to make the 
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suitable modifications in the draft. Lf, on the other hand, he took the view that 
it would not be practicable to insist upon such conformity he would, despite 
the disparity between the model and the draft, treat the draft ag cortifiable. 
In the present case respondent No. 2 as well as respondent No. 1 have held 
that it was practicable to insist upon conformity with the model standing order 
in regard to the matters in dispute; and so they have made suitable modifica- 
tions. Having regard to the relevant provisions which we have just consider- 
ed, it seems difficult to accept the plea that in making the modifications in 
question respondent No. 2 and respondent No. 1 have exceeded their jurisdic- 
tion. It is important to make a distinction between considerations of fairness 
or reasonableness which are excluded from the purview of the enquiry before 
respondent No. 2 and respondent No. 1 from considerations of practicability 
which are necessarily imported in such an enquiry. The line separating the 
one from the other may be thin but, nevertheless, it is a firm and existing line 
which is statutorily recognised in the respective provisions of the Act. Res- 
pondent No. 2 may not modify the draft on the ground that its provisions are 
unfair or unreasonable but he can and must modify the draft in matters cover- 
ed by the model standing order if he is satisfied that conformity with such 
model standing order is practicable in the cireumstances of the case. In our 
opinion, therefore, the High Court was right in holding that the authorities 
under the Act had acted within their jurisdiction in making the impugned 
modifications. 

We may now refer to the decisions to which our attention was invited by 
Mr. Kolah. In @. K. W. Pr. Lid. v. P. J. Sterling,’ this Court had occasion 
to consider the effect of a part of the provision contained in s. 4 of the Act 
as it stood before its amendment in 1956. It is, however, clear that in that 
case the point raised for our decision now did not fall to be considered. In 
E. W. Union v. U. P. Electric Supply Co.,2 Mr. Justice Wanchoo, who was 
acting as the appellate authority under the Act, appears to have held that the 
provision contained in s. 3(2) had nothing to do with the power of the certify- 
ing officer to substitute the model for the draft. According to the learned 
Judge the said provision was intended merely to help and guide the employers 
as to how they should frame their draft standing orders. This decision ap- 
parently supports the argument that the certifying officer cannot make any 
changes in the provisions of the draft where those provisions are clear on the 
ground that they are not reasonable and fair and that other provisions which 
may have been provided in the model standing orders should be substituted for 
them. If, in making these observations, it was intended to decide that, before 
certifying the draft standing orders submitted by the employer, the certifying 
officer cannot enquire and decide whether it would be practicable or not to make 
the provisions in the draft conform to the model standing orders, with respect, 
we would hold that the said “decision is inconsistent with the true effect of the 
relevant provisions of the Act. We may incidentally add that the observations 
made by Wanchoo J. in that case have not been approved by the Allahabad 
High Court in Jiwan Mal & Co. v. Secy. K. L. M. K. Umon.2 In Mysore Kir- 
loskar Employees’ Assocn. v. I. T.,4 the Mysore High Court has considered this 
question and it appears to have concurred more with the view expressed by the 
Bombay High Court which is the subject-matter of the present appeal than with 
the observations of Wanchoo J. 

There is one more point to which reference must be made. Mr. Kolah 
attempted to argue before us that, even if the authorities under the Act had 
jurisdiction to deal with the matter and examine whether or not it was practic- 
able to insist upon conformity with the model standing orders, the modifications 
made by them on the merits-are impracticable. We have not allowed Mr. Kolah 
to urge this contention before us because such a plea was not raised by the ap- 


1 [1959] A.L-R. S.C. 1279; [1959] II L.LJ. 8 [1955] A.I.R. All. 581. 
4 [1959] 1 L.L.J. 631. 


5. 
2 [1949] ALR. All. 504. 
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pellants in their petition for a writ before the Bombay High Court, and it 
would not be open to them to raise it for the first time before us. Besides, in 
a petition for a writ of certioraré it would normally not be open to the appel- 
lants to challenge the merits of the findings made by the authorities under the 
Act. 


The result is the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


COMMISSIONER OF INCOME-TAX, BOMBAY NORTH v. CHANDULAL 
. KESHAVLAL & CO.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2) (xv)—Assessee, managing agent of com- 
pany, getting commission on goods manufactured and sold by company—Assessee 
giving up part of commission received—Appellate Tribunal finding that amount of 
commission given up an expenditure for purpose of assessee’s business and, there- 
fore, an allowable deduction—Such finding whether a finding of fact—Whether con- 
clusion based on such finding that such amount deductible expense under s. 10(2) (xv) 
sustainable—Tests to determine what is deductible allowance. 


It is a question of fact in each case whether the amount which is claimed as a 
deductible allowance under s. 10(2)(xv) of the Indian Income-tax Act, 1922, was 
laid out wholly and exclusively for the purpose of such business, and if the fact- 
finding tribunal comes to the conclusion on evidence which would justify that con- 
clusion it being for them to find the evidence and to give the finding, then it will 
become an admissible deduction. The decision of such questions is for the Income- 
tax Appellate Tribunal and the decision must be sustained if there is evidence upon 
which the Tribunal could have arrived at such a conclusion. ; 

If the expense is incurred for fostering the business of another only or was made 
by way of distribution of profits or was wholly gratuitous or for some improper or 
oblique purpose outside the course of the business then the expense is not deducti- 
ble. In deciding whether a payment of money is deductible expenditure one has to 
take into consideration questions of commercial expediency and the principles of 
ordinary commercial trading. If the payment or expenditure is incurred for the 
purpose of the trade of the assessee, it does not matter that the payment may inure 
to the benefit of a third party. Another test is whether the transaction is properly 
entered into as a part of the assessee’s legitimate commercial undertaking in order 
to facilitate the carrying on of its business; and it is immaterial that the third party 
also benefits thereby. But in every case it is a question of fact whether the expen- 
diture was expended wholly and exclusively for the purpose of trade or business 
of the assessee. i 

The assesgee was the managing agent of a company and under the agency agree- 
ment the assegsee was inter alia getting commission on the sale proceeds of the 
goods manufactured and sold by the company and the amount of the commission. 
was credited in the account of the assessee and interest was paid thereon. The 
commission for the accounting year came to Rs. 3,09,114, but sometime during this 
year at the request of the Board of Directors of the company, ‚the assessee agreed to 
accept a sum of Rs. 1,00,000 only as its commission which amount was credited to 
the account of the assessee in the books of the company. On the question whether 
the amount of Rs. 2,09,114, which was given up by the assessee was an expenditure 
for the purpose of the assessees’ business and, therefore, an allowable expenditure 
within s. 10(2)(xv) of the Indian Income-tax Act, 1922, the Income-tax Appellate 
Tribunal found in favour of the assessee that the amount was expended for reasons 
of commercial expediency, it was not given as a bounty but to strengthen the com- 


*Decided, February 17, 1960. Civil Appeal No. 167 of 1958. 
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pany and if the financial position of the company became strong the assessee would 
benefit thereby:— 

Held, that the finding arrived at by the Tribunal was a finding of fact, and 

that on that finding the Tribunal had rightly come to the conclusion that it was 
a deductible expense under s. 10(2)(xv) of the Act. 

Tata Sons, Ltd. v. Commissioner of Income-taz,! Union Cold Storage Company, 
Ltd. v. Jones,’ Ushers Wiltshire Brewery, Ltd. v. Bruce; Eastern Investments Ltd. 
v. Commissioner of Income-tax, West Bengal’ Odhams Press, Ltd. v. Cook (H. M. 
Inspector of Taxes)! and Atherton v. British Insulated and Helsby Cables Ltd.‘ 
referred to. 


Tre facts are stated in the judgment. 


C. K. Daphtary, Solicitor-General of India, with R. Ganpathi Iyer and D. 
Gupta, for the appellant. 
N. A. Palkhivala and I. N. Shroff, for the respondent. 


Kapur J. This is an appeal by special leave against the judgment and 
order of the High Court of Bombay.’ It arises out of a reference by the Income- 
tax Appellate Tribunal under s. 66(/) of the Indian Income-tax Act (herein- 
after termed the Act). The appellant in this appeal is the Commissioner of 
Income-tax and the respondent is a partnership firm which, by an agréement 
dated September 23, 1935, was appointed the Managing Agent of the Keshav 
Mills Ltd., Petlad. For the sake of convenience the respondent firm will, in 
this Judgment, be termed the Managing Agent and the Keshav Mills Ltd., the 
Managed Company. By cl. 4 of this agreement the Managing Agent was to 
get a commission of 4 per cent. on the sale proceeds of the cloth, yarn or other 
goods manufactured and sold by the company and 15 per cent. on the amount 
of bills for charges of ginning and pressing and dyeing or bleaching and on 
the amount of labour bills and other work done in the running of the factory. 
The commission was exclusive of other charges such as adat, interest, discount, 
brokerage ete. The amount of commission was to be credited in the account 
of the Managing Agent every six months and it was entitled to interest at the 
rate of six per cent. per annum on the amount so credited. There were other 
conditions in the Agency Agreement which are not necessary for the pur- 
poses of this case. The total commission for the accounting year 1950 was a 
sum of Rs. 3,09,114. Sometime during the accounting year, at the oral request 
of the Board of Directors of the managed company, the Managing Agent agreed 
to accept a sum of Rs. 1,00,000 only ag its commission which was credited to 
the account of the Managing Agent in the books of the company at the end 
of the year 1950. The Income-tax Officer and the Appellate Assistant Com- 
missioner held that the amount which accrued as commission to the Manag- 
ing Agent was Rs. 3,09,114 and that amount was taxable. An appeal was taken 
to the Income-tax Appellate Tribunal by the Managing Agent. By an order 
dated February 26, 1953, the Appellate Tribunal held that the amount which 
accrued to the Managing Agent as commission was Rs. 3,09,114 but it accepted 
Rs. 1,00,000 as taxable income and Rs. 2,09,114 was held to be an allowable 
expenditure within s. 10(2)(2v) of the Act and it was therefore allowed. The 
Tribunal in its order said that in the past also the Managing Agent had, in the 
interest of the Managed Company, waived a portion of the commission and then 
made the following observation: 

“The Tribunal has also held that if the Managing Agency Commission or a part 
thereof is foregone in the interest of the Managed Company, it would be allowed as an 
expenditure under Section 10(2)(av) of the Act. We allow the amount foregone under 
Section 10(2)(xv).” 

1 (1950) 52 Bom. L.R. 415. 4 [1981] 8.C.R. 594. 


2 (1924) 8 T.C. 725. 5 (1940) 23 T.O. 233. 
3 (1914) 6 T.C. 889. 6 (1825) 10 T.C. 155. 
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Against this order, at the instance of the appellant, a case was stated to the 
Bombay High Court for its opinion on the following two questions: 


(i) Whether on the facts and in the circumstances of the case, the sum of Rs. 2,089,114 
was assessable in the hands of the assessee as its income. 

(ii) If the answer to question (i) is in the affirmative whether the said sum is an 
allowable deduction from the assessee’s income under Section 10(2)(xv) of the Act. 
The judgment of the High Court shows that it was inclined to decide the 
questions in favour of the appellant, but at the instance of the Managing 
Agent the Appellate Tribunal was directed to submit a supplementary State- 
ment. 

No fresh evidence was led before the Tribunal but it appears that some 
emphasis was laid on a letter of the Managing Agent dated September 18, 1951, 
sent to the Income-tax Officer. In this letter the Managing Agent had stated 
that the only commission which accrued to it was a sum of Rs. 1,00,000 and 
nothing had been foregone from out of the commission or relinquished. It is 
also stated that the amount of Rs. 1,00,000 accrued because of the variation of 
the terms of the Managing Agency Agreement. Reference was also made in 
the letter to the Balance Sheet of the Managed Company ending December 31, 
1950, showing that the paid up capital was rupees 30 lacs, depreciation fund 
rupees 14 lacs, totalling rupees 44 lacs. As against this sum the Block Account 
showed a debit of over rupees 48 lacs and it was with the object of strengthen- 
ing the financial position of the Managed Company and in its interest that the 
Chairman of the Board of Directors had requested and the Managing Agent 
had agreed to accept rupees 1 lac as commission. The Income-tax Appellate 
Tribunal submitted a supplementary Statement of Case dated May 3, 1954, 
in which it said (1) that there was no oblique motive in accepting Rs. 1,00,000 
instead of rupees 3 lacs odd as commission and that the remission was bona fide. 
It was also remarked that it was not even faintly suggested by the Department 
that what was given up by the Managing Agent from the commission was done 
with some dishonest motive; (2) the amount foregone by the Managing Agent 
was an expenditure incurred wholly and exclusively for the purpose of the 
business of the Managing Agent; (3) that when the appeal was decided by 
the Appellate Tribunal it did not have the slightest doubt in its mind that the 
commission was foregone for business considerations; and (4) that the amount 
was given up or expended for reasons of commercial expediency. A very 
significant paragraph in the supplementary Statement of the Case was para. 4 
which stated: 

“It was assumed that what was in the interest of the managed company was in the 
interest of the managing agent. The interests of the managing agent’ and the managed 
company are, so to say, linked up. If the managed company is put on a sounder posi- 
tion, not only the shareholders of the managed company benefit, but also the managing 
agent, inasmuch as the managing agent would get'a larger commission in future.” 

The basic facts which arise out of the Statement of the Case and the documents 
which were produced by the Managing Agent are: (1) the rather unsatisfactory 
financial position of the managed company as shown by the Balance Sheet; 
(2) in the past also the Managing Agent had been remitting a part or whole 
of the commission whenever the profits of the Managed company were unsatis- 
factory; (3) in the year of account the profits of the managed company as per 
profit and loss account were Rs. 5,72,192. This was after paying to the Manag- 
ing Agent a commission of Rs. 1,00,000, and if whole of the accrued commission 
had been deducted then the profits would have been Rs. 3,63,078 which would 
be the lowest amount since 1940 and the amount of commission would have 
been the highest; (4) it was not a bounty by the Managing Agent to the Manag- 
ed Company; (5) the business of the Managing Agent was so linked up with 
the Managed Company that if the latter was put on a sounder position the 
Managing Agent would also get a larger commission in future; and (6) the 
Managing Agent had accepted Rs. 1,00,000 at the instance of the Chairman of 
the Board of Directors of the Managed company. This was the material on 
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which the Tribunal gave a finding in its supplementary Statement ‘that what 
was given up by the assessee was an expenditure for the purpose of the as- 
gessee’s business’. On this statement the High Court by its judgment dated 
omy 15, 1955, held the finding of the Appellate Tribunal to be one of fact. 
t said: i 
“Now this is a finding of fact and unless it can be suggested that there was no 
evidence to support the finding of fact we are concluded by tbis finding of fact.” 
Therefore, the question in regard to s. 10(2) (zv) was answered in favour of the 
Managing Agent. It is against this judgment and order that the appellant has 
come in appeal to this Court by special leave. 


For the appellant it was argued that there was no evidence in support of 
the finding that the amount of about rupees 2 lacs which was foregone by the 
Managing Agent was wholly and exclusively laid out for the purpose of the 
Managing Agent’s business and emphasis was laid on the finding of the Appel- 
late Tribunal in its order dated February 26, 1953, that in the past the com- 
mission had been given up by the Managing Agent in the interest of the managed 
company and that if the Managing Agent’s commission or part thereof was 
foregone in the interest of the managed company it was not an allowable ex- 
penditure under s. 10(2)(xv). It was dlso argued that there was no evidence 
in support of the finding that the amount was expended for the benefit of the 
Managing Agent and that even if as a result of the amount being foregone the 
Managing Agent was helped because it benefited the managed company, then 
s. 10(2) (zv) would not be attracted; in other words the question had to be 
looked at from the point of view of the direct concern of the Managing Agent 
and not of remoter or indirect result which may flow as a result of the benefit 
to the managed company and in each case the question on each set of facts is 
whether the benefit is to the assessee i.e., the Managing Agent or to some one 
else. 

In his argument the learned Solicitor-General referred to the following cases: 

Tata Sons, Ltd. v. Commissioner of Income-tax'. There the assessee was the 
Managing Agent of another company and was entitled to receive commission 
on the net profits of the managed company. During the relevant year the 
assessee voluntarily paid a sum of money towards the bonus which the managed 
company paid to some of its officers and claimed it as a deductible expenditure 
under s. 10(2)(av) of the Act. This deduction was allowed on the ground 
that the object of the payment from the point of view of commercial princi- 
ples was to increase the profits of the managed company and thereby the com- 
mission of the Managing Agent. It was argued there also that the payment 
was entirely gratuitous but that contention was repelled, because the object of 
the payment from the point of view of commercial principles was to increase 
the efficiency of the managed company and thereby to increase the profits of 
the managed company and the commission of the Managing Agent. And thus 
there was an important nexus between the managed company and the Manag- 
ing Agent. It was also held that the question whether money was wholly ex- 
pended or laid out for the purpose of the business of the assessee company 
must be determined upon principles of ordinary commercial trading. 


The second case was Union Cold Storage Company, Lid. v. Jones.2 There 
a British company transferred its foreign cold storage business carried on by 
it directly or through subsidiary companies to an American company for a 
term of years in consideration of certain annual payments to the subsidiary 
companies and of a guarantee of any sum necessary to meet its fixed charges 
and maintain its dividends. The property remained the property of the Bri- 
tish company, but it was placed under the sole control of and was used by the 
American company for its own business. There was no demise or lease to the 
American company and no rent was payable but the American company was 
to keep it in proper repair and working order. The British company paid fire 


1 (1950) 52 Bom. L.R. 416. 2 (1924) 8 T.C. 725. 


1960. ] COMMR. INC,-TAK V. OHANDULAL (8.c.)—Kapur J. 571 


insurance premiums in respect of the premises—machinery etc, and claimed 
deductions for the sums so paid out of its profits and for wear and tear of the 
machinery and plant of the transferred business. It was held that the insu- 
rance premiums did not represent money wholly and exclusively laid out for 
the purpose of trade of the assessee company as the machinery and plant were 
not used for those purposes and the deductions claimed were, therefore, not 
admissible. It was argued in that case that by the agreement the assessee 
company had secured not only the right to receive upto the sum specified but 
also that the American company would have an incentive to send business to 
the assessee company in order that its profits should reach that specified figure 
and therefore the expenditure was deductible. But it was held that in order 
to be so deductible it had to be for the benefit of the trade which immediately 
concerned the assessee company. It was also held that if it was of such a 
nature then the deduction was prima facte a proper one even though it might 
inure to the benefit of a third party and the matter had to be tested from the 
point of view of the assessee company. 


The learned Solicitor-General relied upon a passage in the judgment at p. 
741: 

“they (the Commissioners) find that there was a reflex result of this Agreement 
which inured to the benefit of the Appellant Company but I think in terms they indi- 
cate that that result was not a direct result but a reflex result. In their reasons in 
which they came to their conclusion they say the arrangements with regard to the 
stores and machinery and plant were not of an ordinary nature and they did not extend 
the Appellant Company’s market. They also say that the machinery and plant in ques- 
tion is used primarily for the purposes of the trade of the National Company. With 
those findings before us I think it is quite clear as a matter of fact that the facts so 
found differentiate this case wholly from Usher’s case.” 


From this it was sought to be argued that what one is to look at is the direct 
result to the assessee and not remoter or indirect results. What the Court 
found in that case was that insurance premiums were paid by the British 
company as owners and not in the course of business and that the assets were 
used not for its business but for the business of another. The real test laid 
down after reference to Usher’s Wiltshire Brewery, Lid. v. Bruce? was that 
deduction may be allowed in eases where the payment or expenditure is incur- 
red for the purpose of the trade of the subject making the return and it does 
not matter that this payment may inure to the benefit of a third party. 


Another case relied on was Eastern Investments Ltd. v. Commissioner of 
Income-tax, West Bengal+, where a private limited company had a share capital 
of rupees 250 lacs of which shares of the. value of rupees 50 lacs were held by 
A and the remaining by his nominees. The company was in need of money 
and with the consent of A it resolved to reduce the share capital by rupees 50 
lacs by the company taking over rupees 50 lacs worth of shares and issuing 
to A debentures of the face value of rupees 50 lacs carrying interest at 5 per 
cent. The Income-tax Appellate Tribunal and the High Court held that the 
interest on debentures was not an allowable expenditure under s. 12(2) of the 
Act. This Court, on appeal, was of the opinion that the transaction was of a 
commercial nature from the point of view of the assessee company and on a 
review of all the facts it came to the conclusion that the transaction was volun- 
tarily entered into in order indirectly to facilitate the carrying on of the busi- 
ness of the company and so made on the ground of commercial expediency. The 
argument that the debentures were held by the shareholder was rejected on 
the ground that it made no difference whether the debentures were held by the 
shareholder or by an outsider. The test laid down by this case, therefore, was 
that in the absence of fraud or an oblique motive and if a transaction is of a 
nature which is entered into in the course of business of the assessee and is 
commercially expedient then it does become a deductible allowance. If as a re- 


3 (1914) 6 T.C. 399. 4 [1951] S.0.R. 594. 
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sult of the transaction the assessee benefits it is immaterial that a third party 
also benefits thereby. “At p. 599, Bose J., observed: 

“In the absence of a suggestion of a fraud this is not relevant at all for giving effect 

to the provisions of section 12(2) of the Income-tax Act. Most commercial transactions 
are entered into for the mutual benefit of both sides, or at any rate each side hopes 
to gain something for itself. The test for present purposes is not whether the other 
party benefited, nor indeed whether this was a prudent transaction which resulted in 
ultimate gain to the appellant, but whether it was properly entered into as a part of 
the appellant’s legitimate commercial undertaking in order indirectly to facilitate the 
carrying on of its business.” 
In Odhams Press, Lid. v. Cook (H. M. Inspector of Taxes)® the assessee com- 
pany had acquired all the shares in a subsidiary company and printed and 
published a periodical for the subsidiary company. The subsidiary company 
made a loss during the accounting year and the assessee company wrote off 
that amount of loss from the amounts due to it from the subsidiary company 
and claimed a deduction of that loss from its profits on trading account or as 
money laid out or expended for the purpose of its trade. The Special Commis- 
sioners found that the sum was not written off wholly or exclusively for the 
purpose of their trade or business and, therefore , it was an inadmissible de- 
duction. This question was held to be one of fact and that there was evidence 
to justify that conclusion. Viscount Caldecote, L.C., said that the trade or the 
business of one company even though it may affect very closely the trade or 
business of another was not the same thing as that other’s trade or business. 
In computing the profits and gains of the assessee, it is his trade that is to be 
regarded. At p. 257, Viscount Maugham observed: 

“My Lords, the question thus put answers itself. There were, beyond dispute, the 

two relationship, between the Company and the Coming Fashions, Ltd., already referred 
to. The allowance of the £ 2,927 5s. 8d. to Coming Fashions, Ltd., might have been ‘laid 
out or expended for the purposes of the trade’ of the Company or for the purposes of 
the trade of Coming Fashions, Ltd., or to some extent for both purposes, and it is plain 
that these facts alone were sufficient to show that there was evidence to justify the con- 
clusion of the Commissioner that the sum written off was not written off wholly and 
exclusively for the purpose of the trade or business of the Appellants.” 
The connection between the assessee company and the subsidiary company, 
apart from the holding of shares, was that the assessee company did printing 
for the subsidiary company. The effect of the transaction was debiting of 
another entity’s loss to the assessee company but there was no direct connection 
between the profits of the assessee company with that of the amount claimed. 
The real point in that case was that the amount was not wholly and exclusively 
written off for the purpose of the assessee company. Viscount Maugham said 
(p. 257) : 

“Is there any real ground for contending on the evidence that one reason for 
writing off the sum was not to enable Coming Fashions, Ltd., to continue to carry on 
its business as compiler and vendor of ‘Every-woman’s’?” 

The cases we have discussed above show that it is a question of fact in each case 
whether the amount which is claimed as a deductible allowance under s. 10(2)- 
(av) of the Income-tax Act was laid out wholly and exclusively for the pur- 
pose of such business, and'if the fact-finding tribunal comes to the conclusion 
on evidence which would justify that conclusion it being for them to find the 
evidence and to give the finding, then it will become an admissible deduction. 
The decision of such questions is for the Income-tax Appellate Tribunal and 
the decision must be sustained if there is evidence upon which the Tribunal 
could have arrived at such a conclusion. 

Another fact that emerges from these cases is that if the expense is incurred 
for fostering the business of another only or was made by way of distribu. 
tion of profits or was wholly gratuitous or for some improper or oblique pur- 


5 (1940) 23 T.C. 233. 


1960. ] COMME, INO.-TAX U. CHANDULAL (8.0.)—Kapur J. 573 


pose outside the course of business then the expense is not deductible. In de- 
ciding whether a payment of money is a deductible expenditure one has to 
take into consideration questions of commercial expediency and the principles 
of ordinary commercial trading. If the payment or expenditure is incurred 
for the purpose of the trade of the assessee’ it does not matter that the payment. 
may. inure to the benefit of a third party (Usher’s Wiltshire Brewery Ltd. v. 
Bruce, supra). Another test is whether the transaction is properly entered in- 
to as a part of the assessee’s legitimate commercial undertaking in order to 
facilitate the carrying on of its business; and it is immaterial that a third 
party also benefits thereby (Eastern Investments Ltd. v. The Commissioner of 
Income-tax, West Bengal, supra). But in every case it is a question of fact 
whether the expenditure was expended wholly and exclusively for the purpose 
of trade or business of the assessee. In the present case the finding is that it 
was laid out for the purpose of the assessee’s business and there is evidence 
to support this finding. Mr. Palkhivala referred in this connection to Ather- 
ton v. British Insulated and Helsby Cables Ltd.© where, ‘at p. 191, Viscount 
Cave L. C., observed: 

«It was made clear in the above cited cases of Usher's Wiltshire Brewery Litd. v. 
Bruce and J. W. Smith v. The Incorporated Council of Law Reporting for England 
and Wales’ that a sum of money expended, not of necessity and with a view to a direct 
and immediate benefit to the trade, but voluntarily and on the grounds of commercial 
expediency, and in order indirectly to facilitate the carrying on of the business, may 
yet be expended wholly and exclusively for the purpose of the trade; and it appears 
to me that the findings of the Commissioners in the present case bring the payment in 
question within that description. They found (in words which I have already quoted) 
that the payment was made for the sound commercial purpose of enabling the Company 
to retain the services of existing and future members of their staff and of increasing 
the efficiency of the staff; and after referring to the contention of the Crown that the 
sum of £ 31,784 was not money wholly and exclusively laid out for the purposes of the 
trade under the Rule above referred to, they found that the deduction was admissible 
—thus in effect, although not in terms, negativing the Crown’s contention. I think that 
there was ample material to support the findings of the Commissioners, and accordingly 
that this prohibition does not apply.” ` 
Thus in cases like the present one in order to justify deduction the sum must 
be given up for reasons of commercial expediency; it may be voluntary, but 
so long as it is incurred for the assessee’s benefit the deduction would be claim- 
able. 

The Income-tax Appellate Tribunal has found in favour of the Managing 
Agent that the amount was expended for reasons of commercial expediency, 
it was not given as a bounty but to strengthen the managed company and if 
the financial position of the managed company became strong the Managing 
Agent would benefit thereby. That finding is one of fact. On that finding 
the Income-tax Appellate Tribunal rightly came to the conclusion that it was 
a deductible expense under s. 10(2) (æv). 

In our opinion the judgment of the High Court was right and we would 
dismiss this appeal with costs. 

Appeal dismissed. 


6 (1925) 10 Tax Cas. 155. ' 7 (1914) 6 Tax Cas. 477. 
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APPELLATE CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


BHIM RAO EKNATH-v. PATILBUA RAMKISAN.* 
Constitution of India, Arts. 19(1)(f), 13, 372(1) & (2)—Law of pre-emption arising out 
of custom and acquiring force of lex loci whether void under art. 13 read with art. 
19 (1) (f)—Customary law whether can be struck down under art. 13(1) if violative 
of fundamental rights—Scope and ambit of art. 19(1) (£). 


The law of pre-emption arising out of custom and acquiring the force of lex loci 
in particular territories does not offend the provisions of art. 19(1) (f) of the Consti- 
tution of India and is, therefore, not void under art. 13 of the Constitution. - 

Under art. 13(1) of the Constitution even a customary law can be struck down if 
it is violative of any of the provisions of Part II of the Constitution. 

Article 19(1) (f) of the Constitution does not give a citizen a larger right to hold or 
dispose of property than what the citizen possessed in that property before the Con- 
stitution came into force. What art. 19(1)(f) guarantees is a right to hold the pro- 
perty in the right in which that property was acquired or owned by the individual 
and to dispose of that property. If, therefore, at the commencement of the Constitu. 
tion, a person held a right, which was subject to a burden, it is that right and that 
right alone, which he is entitled to enforce and the mere fact that the: burden 
to which that right is subject has originated from a custom, which is not looked 
upon with favour by the Courts, would not entitle that person to have that right 
enforced free from the custom. 

Sheikh Kudratulla v. Mahinit Mohan Shaha: Sayama Kumar Roy v. Jan Mahomed: 
Farman Khan v. Bharatchandra Shaha Chowdhury,’ Gobinda Dayal v. Inayatulla,* 
Dashrathlal Chhaganlal v. Bat Dhondubai,?’ Shri Audh Behari Singh v. Gajadhar Jat- 
puria’ Bishan Singh v. Khazan Singh,’ Ramchandra v. Janardan’ Moti Bai v. Kand 
Kari Channaya,’ Rangnath v. Babu Rao,’ Panch Gujar Gaur Brahmans v. Amarstngh,! 
Siremal v. Kantilal” and Kesar Devi v. Nanak Singh", referred to. 


S.A. No. 1743 of 1957. 


V. S. Deshpande, for appellant No. 1. 
8. J. Deshpande, for M. H. Madhekar, for respondents Nos. 1 and 2. 


C.R. No. 14 of 1959. 


H. R. Gokhale, Y. 8. Chitale, N. B. Kotak and B. V. Bhatt, for the petitioners. 
R. A. Jahagirdar, with R. R. Jahagirdar, for the opponents. 


MUDHOLKAR J. Two questions bearing on the law of pre-emption have been 
referred to us by the learned Chief Justice on the recommendation of Mr. Jus- 
tice Miabhoy. These questions are: i , 

(1) Has the right of pre-emption become void under art. 13 read with art. 
19 of the Constitution of India? and 

(2) Did the law of pre-emption prevailing in the former Hyderabad State 

require that the right should subsist on the date of the decree also? 
In Civil Reference No. 14 of 1959 the Civil Judge, (Junior Division), Pardi, 
has referred one question to the High Court. That question is whether the 
custom of preemption is inconsistent and void under the Indian Constitution 
of 1950. The learned Chief Justice has referred the question to us. 


*Decided, December 3, 1959. Second Appeal 4 [1955] 1 8.C.R. 70. 

No. 1743 of 1957 (with Civil Reference No. 14 5 [1958] A.I.R. 8.C. 888. 
of 1959), against the decision of B. A. Patil, 6 [1955] Nag. 378, F.B. 
District and Sessions Judge, at Bhir, in Appeal 7 [1954] ALR. Hyd. 161, F.B. 
No. 914 of 1951, from the decision of Munsif 8 [1956] A.I.R. Hyd. 120. 
at Bhir, in Suit No. 153 of 1950. 9 [1954] A.I.R. Raj. 100, F.B. 

1 (1869) 4 Beng. L. R. 134, F.B. 10 [1954] A.I.R. Raj. 195. 
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We heard both the matters together and at considerable length. My learned 
brother proposes to examine in detail the arguments advanced before us as well 
as the various decisions, which were cited at the bar. Since the main question, 
that i is, whether the law of pre-emption has been rendered void by the Consti- 
tution is of considerable importance, I wish to express, though very briefly, my 
opinion thereon. 

_ It was urged on behalf of the appellants in Second Appeal No. 1748 of 1957 

and the defendants in the Civil Reference No. 14 of 1959, that the law of pre- 
emption imposes undue and unwholesome restrictions on the right to hold and 
dispose of property; that it operates as a clog on the right of transfer of pro- 
perty and that the law is not in accordance with the principles of justice, equity 
and good conscience and, therefore, it is violative of the provisions of art. 19(/) (f) 
of the Constitution. . Since according to them, it is violative of those provisions, 
it has been rendered void by the provisions of cl. (J) of art. 13 of the Consti- 
tution. 

Mr. V. S. Deshpande, who appeared for the appellants, and Mr. R. A. Jaha- 
girdar, who appeared for the defendants, contended that an unbridled right to 
pre-empt a sale conferred by the Mohammedan law, which has been applied 
in certain parts of India as customary law is an unreasonable restriction on 
the right to dispose of property and that, where such a right is based merely 
on vicinage, there is nothing therein to commend it. In support of their con- 
tentions that a right of pre-emption conferred by the Mohammedan law has 
been rendered void by the Constitution, they relied upon the decisions in Moti 
Bas v. Kand Kari Channaya,’ Rangnath v. Babu Rao,2 Panch Gujar Gaur 
Brahmans v. Amarsingh,®? Stremal v. Kantilal,4 Kesar Devi v. Nanak Singh® 
and Babulal v. Gowardhandas.® I will leave it to my learned brother to exam- 
ine these decisions in detail, but the sum and substance of all these decisions 
is that the right of pre-emption imposes an unreasonable restriction on the 
right of a citizen to dispose of property and the law permitting the exercise 
of such a right is, therefore, unconstitutional. 

On behalf of the other side, that is the respondent in the appeal and the 
plaintiff in the reference, Messrs. S. J. Deshpande and H. R. Gokhale, respect- 
ively, contended that art. 18(7) does not render a customary law void even if 
that law is found to be in conflict with any of provisions of Part III of the 
Constitution. They further contended that the custom, which permits pre- 
emption, is not an unreasonable restriction on the right to hold or dispose of 
property, but, on the other hand, the right of pre-emption has been recognised 
in various countries and has many reasons to commend it. They further con- 
tended that the law of pre-emption is not in conflict with the provisions of 
art. 19(1) (f) of the Constitution and that, therefore, it has not been rendered 
void. 

I shall briefly dispose of Mr. Gokhale’s contention that art. 13(/) of the 
Constitution does not touch a customary law at all, and that it is limited in 
its application only to statute law. Article 13(/) reads thus: 

“AJl laws in force in the territory of India immediately before the commencement of 
this Constitution, in so far as they are inconsistent with the provisions of this part, shall, 
to the extent of such inconsistency, be void.” 

It is thus clear that this provision in the Constitution is intended to affect 
all laws, which were in force at the commencement of the Constitution. ‘‘Law’’ 
has been defined in sub-cl. (a) of cl. (3) thus: 

(a) “‘law’ includes any Ordinance, order, bye-law, rule, regulation, notification, 
custom or usage having in the territory of India the force of law.” 

It will thus be clear that this definition does include a custom, and, therefore, 
includes also a customary law. Mr. Gokhale’s argument, however, is that this 


1 [1954] A.LR. Hyd. 161, ¥.B. 4 [1954] A.LR. Raj. 195. 
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definition is really intended for the purpose of interpreting the provisions of 
cl. (2) of art. 18, which prevents the State from making a law, which takes 
away or abridges the rights conferred by Part III of the Constitution. Accord- 
ing to him, the expression, which we have to construe while interpreting cl. (Z) 
of art. 13, is ‘‘laws in force”. This expression has also been defined in sub- 
el. (b) of cl. (3) of art. 13. The definition runs thus: 

(b) “ ‘laws in force’ includes laws passed or made by a Legislature or other com- 

petent authority in the territory of India before the commencement of this Constitu- 
tion and not previously repealed, notwithstanding that any such law or any part there- 
of may not be then in operation either at all or in particular areas.” 
According to him, the opening words of art. 13 are ‘‘all laws in force’? in the 
territory of India and, therefore, those words have to be given the meaning 
which is accorded to them in the definition. He says further that though this 
definition is an inclusive one, it should be understood to be really a complete 
definition and not merely an inclusive one. If, therefore, it is a complete defi- 
nition, then it would follow that the expression ‘‘laws in force’’ used in el. (/) 
of art. 13 relates to statute law and nothing else. A similar argument was 
advanced before this Court in State v. Narasu Appa Mali,’ but was repelled by 
Chagla C.J. It may be pointed out that the word ‘‘law’’ occurs at three places 
in art. 13. It ig to be found in el. (Z), then in cl. (2) and then in sub-cl. (b) 
of cl. (3). The Constitution has defined this word and, therefore, unless there 
is a repugnancy in the context, this word shall have to be given the meaning 
accorded to it in the definition. Even the expression ‘‘laws in force’’ does in- 
clude the word ‘‘law’’ and, therefore, in sub-cl. (b) of cl. (3) that word must 
be given the meaning, which is accorded to it by the definition. The only 
object with which the expression ‘‘laws in force’’ has been separately defined 
is to make it clear that a law shall be regarded as being in force even though 
such law or a part thereof may not be in operation at all or may not be in 
operation in a particular area. This seems to be the only object with which 
the expression has been defined and it was not the. intention of the Constitu- 
tion in defining this expression to cut down the meaning of the word ‘law’ 
given in the definition in sub-cl. (a) of cl. (3) of art. 13. We respectfully 
agree with the view expressed by Chagla C.J. that the definition of ‘‘law’’ 
contained in sub-cl. (a) of cl. (3) was intended to apply to that word occur- 
ring in el. (2) of art. 18 only. As has been pointed out by the learned Chief 
Justice, it would make no sense if the Constitution were understood as prohi- 
biting the State from ‘‘making any custom or usage’’ because-a custom or usage 
is not capable of being made by a Legislature. I am, therefore, clear that 
under art. 13(1) even a customary law can be struck down if it was violative 
of any of the provisions of Part III of the Constitution. 

Even though that is my. view and it is also the view of my learned brother, 
it is difficult to say, extensive though the right of pre-emption conferred by 
the Mohammedan law and by the customary law may be, it violates the pro- 
visions of art. 19(7)(f) of the Constitution, as is contended for on behalf of 
the appellants. No doubt, this law has not found favour with the Courts and 
even the Supreme Court in a recent decision has said that it operates as a 
clog on the right of free transfer of property. Even so, that would hardly 
be a ground for striking it down. Before a law can be struck down, it has 
to be established that that law violates the provisions contained in Part IIT of 
the Constitution or those in any other part of the Constitution. 

Now, merely because a right has not found favour with the Court, it would 
not be rendered void under art. 19. Article 19(7)(f) of the Constitution 
merely guarantees to the individual the right to acquire, hold and dispose of 
property. But it does not give a citizen a larger right to hold or dispose of 
property than what the citizen possessed in that property before the Consti- 
tution came into force. Thus, where prior to the commencement of the Con- 
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stitution, a person holding certain property had restricted rights to the enjoy- 
ment thereof because of the personal law governing the person or because the 
property was inalienable by custom, he would not get the property freed from 
those restrictions merely as a consequence. of the coming into operation of the 
Constitution. Similarly, where a property was subject to any easement or any 
other burdens, those burdens would not evaporate merely beeause the Consti- 
tution has come into force. What art. 19(7) (f) guarantees is a right to hold 
the property in the right in which that property was acquired or owned by the 
individual and to dispose of that property. Now, it is not disputed that the 
right to dispose of property has not been taken away by, the custom of pre- 
emption. This custom has merely placed restrictions on the right to sell pro- 
perty, and certain person or persons have been given a preferential right to 
purchase the property from the owner thereof. 

The Supreme Court, while considering the incidence of this right in SAri 
Audh Behari Singh v. Gajadhar Jaspurta,? has laid down in clear and un- 
ambiguous terms that where the right of pre-emption rests upon custom, it 
becomes the lex loci or the law of the place and the right of pre-emption attaches 
to the properties situated in that place. Thus, the liability of a property to 
be pre-empted is a burden attaching to that property. Since, that is the posi- 
tion, it would follow that wherever the custom of pre-emption prevails, the 
properties were subject to the burden of pre-emption before the commencement 
of the Constitution. This burden was not in any way removed or taken away 
by art. 19(7) (f) of the Constitution. 

Mr. Jabagirdar’s argument is that where this burden is imposed by custom, 
which is violative of the provisions of art. 19(/)(f), the burden must disappear 
because the law imposing the burden has been rendered'void. This argument, 
if we may say without disrespect, merely begs the question. The whole ques- 
‘tion is whether the custom has been rendered void by art. 19(/)(f), and this 
has to be shown with reference to the provisions of the article. As already ' 
pointed out, art. 19(/) has nothing whatsoever to do with the quality or ex- 
tent of the rights dealt with by it. If, therefore, at the commencement of the 
Constitution, a person held a right, which was subject to a burden, it is that 
right and that right alone, which he is entitled to enforce and the mere fact 
that the burden to which that right is subject has originated from a custom, 
which is not looked upon with favour by the Courts, would not entitle that 
person to have that right enforced free from the custom. It would thus fol- 
low that art. 19(7) (f) does not in terms or even by implication affect the cus- 
tomary law or the Mohammedan law of pre-emption. Since that is the posi- 
tion, it is difficult to see how that law has been rendered void. 

My answer to the first question is thus in the negative. In the light of this 
answer, there is no occasion to give any answer on the second point. 


Nar J. I am broadly in agreement with the views expressed by my learned 
Brother. The importance of the points involved merits a fuller and more de- 
tailed discussion and that task has been left over to me by my learned Brother. 

It will not be out of place to state the facts of the two cases referred to us. 
The facts underlying the Reference made by Mr. Justice Miabhoy may be out- 
lined as follows :— 

Defendant No. 3 was the original owner of the suit land. He sold the land 
to defendants Nos. 1 and 2 on May 18, 1949. The plaintiffs claimed a right to 
pre-empt the suit property on the ground that they were the owners of the 
adjacent land. They claimed to have performed the necessary demands or 
Talabs. They brought this suit on January 15, 1950, for enforcing their right 
of pre-emption. The trial Court decreed the suit on December 27, 1950. De- 
fendants Nos. 1 and 2 went in appeal to the District Court and the District. 
Court confirmed the decree on December 9, 1952. Both the lower Courts re- 
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corded a finding that the plaintiffs had performed the necessary Talabs. The 
second appeal came up before Mr. Justice Miabhoy, and Mr. V. S. Deshpande, 
who appeared on behalf of defendant No. 1, stated that he proposed to raise 
- @ point of constitutional law in this appeal. His contention was that the right 
of pre-emption claimed by the plaintiffs became void under art. 13 read with 
art. 19 of the Constitution of India. Mr. S. J. Deshpande, who appeared on 
behalf of the plaintiffs, submitted that the further question, namely, whether 
the law of pre-emption prevailing in the Hyderabad State required that the 
right should subsist till the date of the decree also should also be referred to 
the Division Bench, It is for that reason that Mr. Justice Miabhoy referred 
the following points for decision by a Division Bench; 

(1) Has the right of pre-emption become void under art. 13 read with art. 
19 of the Constitution of India? and 

(2) Did the law of pre-emption prevailing in the former Hyderabad State 
require that the right should subsist on the date of the decree also? 

The facts underlying the second case stand as follows :— 

One Dayalji Fakirbhai wag the original owner of the suit property. He had 
three sons: Gulabbhai, Ranchhodji and Kunverji. The suit property, which is 
a fraction of the original property, fell to the share of Ranchhodji. The heirs 
of Ranchhodji sold the same to the defendants. Plaintiffs Nos. 1 and 2 aro 
the sons of Kunverji and they filed the suit for pre-emption against the defend- 
ants on the ground that they, as the adjoining owners, are entitled to claim 
to be the preferential purchasers. 

On behalf of the defendants the suit was resisted on the ground that the right 
of pre-emption was opposed to the fundamental right to hold and dispose of 
property, guaranteed under art. 19(7)(f) of the Constitution. That is why 
= Civil Judge, who heard the suit, thought it fit to refer the matter to this, 

ourt. 

It will thus be noticed that the first question arising in the Marathwada 
Reference is common to both these matters. So far as the second question is 
concerned, it is relevant only to the Reference made by Mr. Justice Miabhoy. 

I will deal first with the common question that arises in these two Refer- 
ences. i 


The argument advanced by Mr. Jahagirdar and Mr. Deshpande on behalf 
of the defendants is very simple and may be set out as follows: Article 19 of 
the Constitution guarantees to every citizen the right to acquire, hold and 
dispose of property. Any law already existing or to come into existence in 
future would be void if it infringes or whittles down the right to hold the 
property, unless the same can be justified on the basis of cl. (5) of art. 19. 
In other words, the law will become invalid unless it can be supported on the 
ground that it imposes reasonable restrictions on the exercise of the said right 
in the interest of the general publie. Article 13(Z) provides that all laws in 
force in the territory of India immediately before the commencement of the 
Constitution, in so far as they are inconsistent with the provisions of Part III, 
shall to the extent of such inconsistency be void. The argument is that the 
right of pre-emption creates a clog on the right to dispose of the property. 
This right is the creature of custom having the force of law. So, the custom 
having the force of law, which has created the said right is violative of the 
fundamental right to hold and dispose of the property. The law of pre-emption, 
therefore, is invalid and must be struck down. 

As against this, Mr. H. R. Gokhale and Mr. S. J. Deshpande, for the plain- 
tiffs, submitted firstly, that the right which is based on custom does not attract 
the provisions of art. 13 of the Constitution. Secondly, it was contended that 
the fundamental rights guaranteed under Chap. III are intended for the pro- 
tection of the citizens from infringement or interference of. those rights at the 
hands of the State, and they are not intended to Operate against any action 
taken by individuals. Thirdly, it wag argued that the right of pre-emption 
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is itself a reasonable right and that it has come into operation because it sup- 
plied certain felt needs of the society. 

Before examining the rival contentions and considering the various authori- 
ties, to which we have been referred to, it will be necessary to have a clear 
idea regarding the nature of the right of pre-emption that is claimed in these 
two cases. So far as the right of pre-emption claimed in Civil Reference No. 
14 of 1959 is concerned, the right of pre-emption is a right, which is recog- 
nised by custom among Hindus. Sir Dinshah Mulla at p. 210, s. 229 of his 
Mahomedan Law says: 

“The right of pre-emption is recognized by custom among Hindus who are either 

natives of, or are domiciled in, Berar, Sylhet and certain parts of Gujarat, such as Surat, 
Broach and Godhra, and it is governed by the rules of the Mahomedan law of pre- 
emption except:in so far as such rules are modified by such custom.” 
It is common ground that the parties come from that part to which the above 
statement of law will be applicable. So far as the law of pre-emption prevail- 
ing in the former Hyderabad State is concerned, the position may be summed 
up in the words of Mr. Justice Kumarayya, in Rangnath v. Babu Rao’ as 
follows (p. 121) :— 

“In the State of Hyderabad which was never directly brought under the sway of 
the British rulers, the Muhammadan law of pre-emption prevailed. It was the general 
law of the land and was applicable to all alike, no distinction being made between per- 
sons of different races or creeds. : 

In these parts the law of pre-emption was administered as the customary law. This 

customary law was ordinarily co-extensive with the Muhammadan Law.” 
In this background let us turn to the argument advanced by Mr. Gokhale on 
the question as to whether art. 18 is applicable to the law of pre-emption, which 
is a creature of custom. Article 13 falls in two parts. Part I, which deals 
with existing laws, provides: — 

“All laws in force in the territory of India immediately before the commencement 

of this Constitution, in so far as they are inconsistent with the provisions of this Part, 
shall, to the extent of such inconsistency, be void.” 
The plural word ‘‘laws’’ is important. It obviously connotes laws of differ- 
ent kinds arising out of different sources, such as statute law, customary law 
or any other kind of law. Part II relates to a law, which the State may make 
after the coming into operation of the Constitution and it provides that 

“The State shall not make any law which takes away or abridges the rights con- 
ferred by this Part and any law made in contravention of this clause shall, to the extent 
of the contravention, be void.” 

Clause (3) contains definitions of two key-terms in (a) and (b). Sub-clause 
(a) defines ‘‘law’’ and sub-cl. (b) defines the expression ‘‘laws in force’’. The 
word ‘‘law’’ is defined thus: 

“Jaw includes any Ordinance, order, bye-law, rule, regulation, notification, custom 
or usage having in the territory of India the force of law.” ` 
It will thus be seen that the definition of the word ‘‘law’’ is inclusive and it 
covers a variety of laws arising ‘from different sources. Even so, it is note- 
worthy, that statute law has not been included in the aforesaid inclusive defi- 
nition. The reason for the omission may perhaps be that it was not felt neces- 
sary to expressly include statute law. The expression ‘‘laws in force’’ occurs 
in cl. (J) of art. 13, and sub-cl. (b) of cl. (3) defines that expression to mean 
laws passed or made by Legislature or other competent authority in the terri- 
tory of India before the commencement of this Constitution. 

Mr. Gokhale’s argument was that the expression ‘‘laws in force’’ used in 
el. (J) of art. 13 must be interpreted in the same sense in which the expression 
“laws in force’? has been defined in sub-cl. (b) of cl. (3). I am unable to 
accept this argument. Having defined the general word ‘‘law’’ it was really 
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not necessary to specifically define the expression ‘‘laws in force”. The defi- 
nition, however, of that expression was felt necessary with a view to make it 
clear that ‘‘laws in force” do not necessarily mean laws that are in operation 
and are enforceable in Courts of law. Ordinarily, ‘‘laws in force’? mean laws, 
which can be enforced in a Court of law, but sub-cl. (b) covers laws passed by 
the Legislature or other competent authority notwithstanding that such law 
or any part thereof has not been in operation at all or in particular areas. 
Even though the laws have not been brought into operation, they are included 
in the definition ‘‘laws in force’ and such laws will also become void under 
el. (J) of art. 13. This view is in consonance with the view expressed by the 
learned Chief Justice Chagla in State v. Narasu Appa Mali? and I am in res- 
pectful agreement with the same. f 

In support of the above argument Mr. Gokhale referred to the provisions 
of art. 372(7) of the Constitution. Article 3872(J) relates to the continuance 
in force of existing laws and their adaptation. Article 372(/) in substance 
provides that all the law in force in the territory of India immediately before 
the commencement of the Constitution shall continue in force therein until 
altered or repealed or amended by a competent Legislature or other competent 
authority. Clause (2) says that the President may by order make such adap- 
tation and modification of such law, whether by way of repeal or by amend- 
ment, ete. It is clear from the wording of these two clauses that the expression 
‘law in force” in this Article stands for laws made or passed by the Legisla- 
ture or other competent authority. The expression would obviously be in- 
applicable to the case of customary law. No adaptation can possibly be made in 
regard to the customary law. So, even on the plain interpretation of the words 
used in cls. (J) and (2), it is clear that the words ‘‘law in force” stand for 
laws passed or made by the Legislature or other competent authority. But the 
matter does not rest there. There is an explanation in which the expression 
“law in force’’ has been defined and it says that ‘‘law in force’’ includes a 
law passed or made by a Legislature or other competent authority in the terri- 
tory of India. Mr. Gokhale, therefore, argued that the meaning that is given 
to the expression ‘‘law in force’’ in art. 872 should also be given to the same 
or similar expression used in art. 18. I am not prepared to accept this argu- 
ment. The explanation itself makes it clear that the meaning given therein 
to the expression ‘‘law in foree’’ is restricted for the purpose of that Article, 
that is, 372. This meaning, therefore, cannot be extended by analogy to 
other provisions of the Constitution. I must, therefore, hold that if there is 
any custom or usage, which has the force of law and which is inconsistent with 
the fundamental right, that custom or usage will become void. 

The second line of argument adopted by Mr. Gokhale can be set out as fol- 
lows: That argument is based on cl. (5) of art. 19, which runs thus: 

“Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the opera- 

tion of any existing law in so far as it imposes, or prevents the State from making 
any law imposing, reasonable restrictions on the exercise of any of the rights conferred 
by the said sub-clauses either in the interests of the general public or for the pro- 
tection of the interests of any Scheduled Tribe.” 
The expression ‘‘existing law’’ has been defined in the interpretation clause 
art. 366(/0) to mean any law, Ordinance, order, bye-law, rule or regulation 
passed or made before the commencement of this Constitution by any Legisla- 
ture, authority or person having power to make such a law, Ordinance, order, 
bye-law, rule or regulation. It is clear from this interpretation that the ex- 
pression ‘‘existing law” does not include a law based on custom. Mr. Gokhale, 
therefore, argued that so far as the statute law is concerned, it is open to the 
State or any other interested party to plead that if the restrictions imposed 
in the statute are reasonable restrictions and are restrictions imposed in the 
interest of the general public, then the law imposing those restrictions would 
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not be invalid. But whenever the law is based on custom, such a plea is not 
open to the aggrieved party. He, therefore, argued that in view of cl. (5) 
of art. 19, it will be more appropriate to restrict the meaning of the expression 
‘laws in force’’ in art. 18 to laws made by the State. There is undoubtedly 
some force in this line of reasoning, but no such argument can prevail over the 
plain meaning of the words used in art. 18, to which reference has already 
been made above. i 

Mr. Gokhale also suggested that the rights guaranteed in Chap. III of the 
Constitution of India, and in particular the rights under art. 19, are rights 
which are intended to be protected from invasion or infringement at the hands 
of the State. In this connection he referred to certain passages in the judg- 
ment of Mr. Justice Gajendragadkar in State v. Narasu Appa Mali. Mr. Jus- 
tice Gajendragadkar agreed with the view of Chief Justice Chagla, but in ar- 
riving at the conclusion he pursued a somewhat different line of approach. 
As a matter of fact, the actual decision in State v. Narasu Appa Mals, confines 
itself to the status of personal law and all that was decided in that case was 
that personal law is not included in the expression ‘‘laws in force” used in 
art. 13 of the Constitution. Mr. Gokhale pointed out that according to Chief 
Justice Chagla, customary law is governed by the meaning of ‘‘law’? in cl. (a) 
of art. 13(3). Mr. Justice Gajendragadkar observed that he felt considerable 
difficulty in accepting the argument, namely, that custom or usage having 
the force of law is also included in the expression ‘‘laws in force”. He said 
that if that was the intention, then it was not necessary to provide for the 
abolition of untouchability expressly and specifically by art. 17. At the same 
time, although he indicated the difficulty, he did not lay down any particular 
proposition in that respect. The observations on which reliance is placed by 
Mr. Gokhale are to be found at pp. 786 and 787 as follows :— 

“...There is no doubt that laws which are included in this expression must have 
been passed or made by a Legislature or other competent authority, and unless this 
test is satisfied it would not be legitimate to include in this expression the personal laws 
merely on the ground that they are administered by Courts in India.” (p. 786) 

“.,. Article 13(2) is clearly prospective and the effect of its provisions is that if any 
law is.made hereafter by the State on the ground that it is based on custom or usage 
having the force of law, the law would not be valid if it takes away or abridges the 
fundamental rights. The Constitution has thus made it clear that no custom or usage 
having the force of law can validly be made the basis of any law in future if such cus- 
tom or usage offends against the fundamental rights.” (p. 787) 

In my view, these observations in no way support the position which Mr. Go- 
khale is trying to take up on this point. All that is emphasised is that the 
State is not competent to undertake a legislation on the basis of a prevailing 
custom, if that custom offends any of the fundamental rights. The wording 
of art. 19 is general and the opening words are ‘‘all citizens shall have the 
right...” A citizen can claim protection of his fundamental rights against 
customary law in the same way as against the law of the State. He can ward 
off the threat of invasion against these rights, whatever the source from which 


~ the threat emanates. 


The more important question, however, to be considered is whether as a 
matter of fact the law of pre-emption arising out of custom and acquiring the 
force of lex loct in particular territories really offends the provisions of art. 
19(1)(f) of the Constitution. In order to consider this question, it is neces- 
sary to be clear about the nature of the right of preemption. On this ques- 
tion two rival views were in vogue, one view propounded by the Full 
Bench of the Caleutta High Court in Sheikh Kudratulla v. Mahini Mohan 
Shaha: Sayama Kumar Roy v: Jan Mahomed: Farman Khan v. Bharat Chandra 
Shaha Chowdhry® and the other view propounded by the Full Bench of the 
Allahabad High Court in Gobind Dayal v. Inayatullah.4 Mr. Justice Mitter, who 
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delivered the leading judgment of the Calcutta High Court in Sheikh Kudra- 
tulla v. Mohini Mohan, expounded the law in these words (p. 140) : 

«If that right is founded on an antecedent defect in the title of the vendor, that 
is to say on a legal disability on his part to sell his property to a stranger, without 
giving an opportunity to his co-parceners and neighbours to purchase it in the first 
instance, those co-parceners and neighbours are fully entitled to ask the Hindu pur- 
chaser to surrender the property, for although as a Hindu, he is not necessarily bound 
by the Mahomedan law, he was at any rate bound by the rule of justice, equity, and 
good conscience to inquire into the title of his vendor; and that very rule also requires 
that we should not permit him to retain a property which his vendor had no power 
to sell. If, on the contrary, it can be shown, that there was no such defect in the 
title of the vendor, or in other words that he was under no such disability, even under 
the Mahomedan law itself, it would follow as a matter of course, that there was no 
defect in the title of the purchaser, at the time of its creation...Now, so far as I can 
judge of the Mahomedan law of pre-emption from the materials within my reach, it 
appears to me to be perfectly clear that a right of pre-emption is nothing more than 
n mere right of re-purchase, not from the vendor but from the vendee, who is treated, 
for all intents and purposes, as the full legal owner of the property which is the subject- 
matter of that right.” i 
Justice Mahmood, in Gobind Dayal v. Inayatullah, took a different view. In 
his judgment, which bears the impress of a painstaking research, he referred to 
the original texts of the Prophet and other Muslim law givers and pointed out 
that the decision of the Caleutta Full Bench was based upon a mis-translation 
of the Arabic word ‘‘Tajibo’’ in Hamilton’s Hedaya. Hamilton translated the 
word as meaning ‘‘established’’, but it really means ‘‘becomes obligatory, 
necessary or enforceable’. Mr. Justice Mahmood then proceeded to set out the 
law in the following terms (p. 809) :— 

“the right of pre-emption is not a right of re-purchase either from the vendor 
or from the vendee, involving any new contract of sale; but it is simply a right of 
substitution, entitling the pre-emptor, by reason of a legal incident to which the sale 
itself was subject, to stand in the shoes of the vendee in respect of all the rights and 
obligations arising from the sale under which he has derived his title.” 


“pre-emption is a right which the owner of certain immoveable property pos- 
gesses, as such, for the quiet enjoyment of that immoveable property, to obtain, in 
substitution for the buyer, proprietary possession of certain other immoveable pro- 
perty, not his own, on such terms as those on which such latter immoveable property is 
sold to another person....I may, however, observe that the nature of the right, as 
appears from the definition which I have given, partakes strongly of the nature of an 
easement,—the ‘dominant tenement’ and the ‘servient tenement’ of the law of easement 
being terms extremely analogous to what I may respectively call the ‘pre-emptive tene- 
ment’ and ‘pre-emptional tenement’ of the Muhammadan lew of pre-emption.” (p. 799). 

“The right of pre-emption is the incident of the proprietary tenure.’ Moreover, the 

right, though it no doubt operates as a restriction of the principle of free sale, and thus 
tends to diminish the market~value of property, must have enough to recommend it- 
self, for even in some of the most civilized parts of Germany, a similar right is still 
maintained, either as a custom or as a rule of law.” 
This question was considered by a Full Bench of the Bombay High Court in 
Dashrathlal Chhaganlal v. Bai Dhondubai® Sir John Beaumont, who deli- 
vered the judgment of the Court, accepted the view expressed by Mr. Justice 
Mahmood in preference to the view expressed by-Mr. Justice Mitter. He ob- 
served (p. 591) :— 

“there is considerable doubt as to...whether the rights and burden of pre- 
emption are incidents annexed to the land, like an easement, or whether they are per- 
sonal to the owners of the lands affected.” i 
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He then referred to Mr. Justice Mahmood’s view and said (p. 592): 


“...I agree with the view expressed by Mr. Justice Mahmood that this right of pre- 
emption was originally under Mahomedan law a right attached to the land.” 


He then referred to a decision of the Privy Council in Sheobaran Singh v. 
Kulsum-un-Nissa® and said (p. 592): 


“...They were dealing there with a case in which the parties were Hindus, and the 
owner of the land in respect of which the right of pre-emption was sought to be exer- 
cised had become insolvent, and the land had vested in the Official Assignee. It was 
held by the Privy Council that the Official Assignee took the land with all its benefits 
and all its burdens, including the obligation of having this right of pre-emption exer- 
cised against him. It seems to me to follow from that decision that the Privy Council 
regarded this right, where it exists by custom, as a right annexed to the land, because 
if it were a mere personal right, depending on the religious persuasion of the parties 
concerned, it could hardly pass to an Official Assignee.” 

This question came up recently before the Supreme Court in Shri Audh 
Behari Singh v. Gajadhar Jaipuria.’ Mr. Justice Mukherjea, who delivered 
the judgment of the Court, referred to the two rival views: one propounded 
by Mr. Justice Mitter and the other propounded by Mr. Justice Mahmood and 
accepted the view propounded by the latter. He observed as follows (p. 85): 


“...when a right of pre-emption rests upon custom it becomes the lex loci or the’ 
law of the place and affects all lands situated in that place irrespective of the religion 
or nationality or domicile of the owners of the lands except where such incidents are 
proved to be a part of the custom itself.” f . ' 

“The right of pre-emption. ..is an incident of property and attaches to the land 

itself.” (p. 84). 
He fully approved of the formulation of the law of pre-emption as made by 
Mr. Justice Mahmood except in one particular. Mr. Justice Mahmood had 
tried to compare the right. of'pre-emption to an easementary right. In that 
respect Mr. Justice Mukherjea observed (p. 79): 


“,..Analogies are not always helpful and even if there is resemblance between the 
two rights, the differences between them are no less material, The correct legal position 
seems to be that the law of pre-emption imposes a limitation or disability upon the 
ownership of a property to the extent that it restricts the owner’s unfettered right 
of sale and compels him to sell the property to his co-sharer or neighbour as the case 
may be. - The person who is a co-sharer in the land or owns lands in the vicinity con- 
sequently gets an advantage or benefit corresponding to the burden with which the 
owner of the property is saddled; even though it does not amount to an actual inte- 
rest in the property sold. The crux of the whole thing is that the benefit as well as 
the burden of the right of pre-emption run with the land and can be enforced by or 
against the owner of the land for the time being although the right of the pre-emptor 
does not amount to an interest in the land itself.” 


Mr. Jahagirdhar referred to a still more recent decision of the Supreme 
Court in Bishan Singh v. Khazan Singh® and contended that the view taken 
_in Shri Audh Behari Singh v. Gajadhar Jaipuria has been modified or whit- 
tled down by the observations contained in the later case. The question before 
the Supreme Court in Bishan Singh v. Khazan Singh was one, which related 
to rival claims put forward on behalf of two adjoining owners. One of the 
adjoining owners brought the suit for pre-emption after a decree was passed 
in the suit brought earlier by the other. The Supreme Court held that the 
plaintiff in the second suit is bound fo show not only that his right is as good 
as that of the vendee, but that it was superior to that of the vendee and that 
this superior right subsisted at the time the pre-emptor exercises his right 
and that that right iş lost, if by that time another person with equal right has 
been substituted in place of the original vendee. For resolving the competing 
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claims, their Lordships laid down the following propositions (p. 841): 


“To summarize: 

(1) The right of pre-emption is not a right to the thing sold but a right to the 
offer of a thing about to be sold. This right is called the primary or inherent right. 

(2) The pre-emptor has a secondary right or a remedial right to follow the thing 
sold. ‘ 

(3) It is a right of substitution but not of repurchase i.e., the pre-emptor takes the 
entire bargain and steps into the shoes of the original vendee. 

(4) It is a right to acquire the whole of the property sold... 

(5) Preference being the essence of the right, the plaintiff must have a superior 
right to that of the vendee or the person substituted in his place. 

(6) The right being a very weak right, it can be defeated ‘by all legitimate me- 

thods, such as the vendee allowing the claimant of a superior or equal right being 
substituted in his place.” 
Mr. Jahagirdar contended. that the first proposition whittles down the catego- 
rical proposition contained in Shri Audh Behari Singh v. Gajadhar Jaipuria, 
namely, that the right of pre-emption is an incident of property. I am unable 
to accept this contention for the following reasons: The first proposition as 
also the other five must be read in the context of the facts of that case and’ 
all that their Lordships wanted to point out was that the right of pre-emption 
is not a fixed or crystallized right; but is liable to be defeated or circumvented 
in certain circumstances. In other words, the right of pre-emption is not a 
right or interest in the property. If the Supreme Court wanted to lay down a 
proposition different from the one laid down in Shri Audh Behari Singh v. Gaja- 
dhar Jaipuria, they would not have failed to refer to the same and discuss the 
view taken therein and also give reasons for their dissent. It is significant that 
no reference has been made to Shri Audh Behari Singh v. Gajadhar Jaspuria 
at all. Nowhere has it been said that the right of pre-emption is not a burden 
attached to the property, nor that it is not a right annexed to the land. 


If this is then the true position of the law of pre-emption, then it is clear that 
the right to property, which is subject to the burden of pre-emption is itself 
. a restricted right. The object of art. 19 of the Constitution was to conserve 
the rights to property and not to enlarge them. By conserving these rights 
and placing them on the pedestal of fundamental rights, the Constituent As- 
sembly laid down that these rights could not be violated by the ordinary Legis- 
lature. That does not mean that the existing rights were augmented or en- 
larged to any extent. For instance, if at the commencement of the Constitu- 
tion, the property held was a lease-hold property, it would continue to be a 
lease-hold property and the right under art. 19(/)(f) will be a right to hold 
the property as such. Similarly, the right to dispose of that property will be 
subject to all the incidents of lease-hold property. The analogy of a tene- 
ment burdened with an easement may also lead to the same result. There 
are certain covenants, which are known in English law as covenants running 
with the land. If any such covenants are attached to property, the right in 
such property is in itself from the very nature, a limited right. Therefore, the 
property, which is subject to the burden of pre-emption is to be held under 
art. 19 as it is and it can be disposed of in the way in which any property 
subject to that burden can be disposed of. The right of pre-emption, being an 
incident of property, will run with the property itself. If this view is cor- 
rect, then it is clear that the provisions of art. 19(7)(f) will in no way be 
violated by the custom, which recognizes the right of pre-emption. If it does 
not violate the right under art. 19(7)(f), then the law, which enshrines that 
customary right cannot be regarded as void under art. 13 of the Constitution. 
In this connection, I may refer to a decision of the Full Bench of the Nagpur 
High Court in Ramchandra v. Janardan.® The questior that was raised in 
that case was whether the provisions of Chap. XIV of the Berar Land Reve- 


9 [1955] Neg. 378, F.B. 


1959.] || BRIM RAO 0. PATILBUA (A.0.3.)—Natk J. 585 


nue Code, 1928, are void by reason of art. 18(/) either ‘as infringing art. 
19(1) (f) or art. 14 of the Constitution of India. Chapter XIV of the Berar 
Land Revenue Code has engrafted the rules of pre-emption on the land tenures 
in Berar covered by that chapter. The position obtaining in Berar was set 
out at p. 899 in the judgment of Justice Kaushalendra Rao in the words of 
Batten A.J.C. as follows :— 

“It (pre-emption) is the territorial law in Berar under the Land Revenue Code, but 
the principles on which it is based are the same under the territorial law of Berar 
ag under the personal law of Muhammadans. “The right of shufa or pre-emption owes 
ita origin to motives of expediency and a desire to prevent the introduction of a stranger 
among co-sharers and neighbours likely to cause inconvenience or vexation’.” 

“It may be more appropriate to regard the right of pre-emption in Berar as a con- 
dition or an incident of the occupancy tenure rather than as the law of the territory.” 
On this basis it was held that the property covered by the Berar Land Revenue 
Code is a peculiar kind of land tenure, which has been created by the State. 
Such a tenure with its peculiar limitations is property capable of being held 
and disposed of like any other property with its own limitations. Such a 
property does not infringe the provisions of art. 19(/)(f) of the Constitution. 


“It is true that in Berar, the law of pre-emption was a statute made law, and 
under the provisions of the statute the incidents of preemption were en- 
grafted upon the land tenures in Berar. In my view, it would not make 
any difference in principle whether the obligations are imposed by statute or 
by custom. If these obligations are incidents of the property and run with 
the land, then the holder of the property takes it with the limitations in. ` 
herent in it. 


I will now examine some of the decisions on which reliance was placed by 
Mr. Jahagirdar and Mr. Deshpande. Two cases decided by the Hyderabad 
High Court were relied upon: (1) Moti Bai v Kand Kari Channaya"° and (2): 
Rangnath v. Babu Rao''. It was held by the Full Bench in the first case 
that the customary law of pre-emption as enforced by the Courts in Hyderabad 
State prior to the Constitution violates the fundamental right under 
art. 19(7) (f) of the Constitution and, therefore, has become void and unen. 
forceable under art. 13(1) after the coming into force of the Constitution of 
India. The right of pre-emption was expounded by the Hyderabad High Court 
in the following terms (p. 163) : j 

“...the right of pre-emption is a right to acquire by compulsory purchase in certain 

cases the immovable property of another in preference to other persons, and as such 
it is a clog on the right to dispose property.” 
Reference was made to the rival views propounded by Mr. Justice Mitter on 
the one side and Justice Mahmood on the other and it was stated that they 
preferred to accept the view of Mr. Justice Mitter. Now, the Supreme Court 
has adopted the view propounded by Mr. Justice Mahmood. That being the case, 
the decision of the Hyderabad High Court, based as it is on the principle 
enunciated by Mitter J., can no longer hold good. 


The second decision relied upon is reported in Rangnath v. Babu Rao. In 
that case also the formulation of the law of pre-emption by Mr. Justice Mahmood 
was not accepted in all its implications, as laying down the correct position 
of law. Stress was laid on the consideration that the right of pre-emption 
does not create any interest in property. It was on that ground that it was 
held that the law of pre-emption which allows the owner of the adjoining 
property to ‘claim possession merely on the ground that he is the owner of 

the adjacent land is void under art. 13 of the Indian Constitution being con- 
* trary to the provisions of art. 19(/)(f). His Lordship. Mr. Justice Kumarayya 
further proceeded to observe that the right is not saved by cl. (5) of art. 19 
of the Constitution. On the view that I have expressed above, the question 
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of the application of cl. (5) does not fall to be considered ao far as custo- 
mary law is concerned. : 


Mr. Jahagirdar and Mr. Deshpande also relied upon two decisions of the 
Rajasthan High Court: one reported in Panch Gujar Gaur Brahmans v. Amar- 
singh'® and the other in Siremal v. Kantilal.19 In the first case, which was 
a Hull Bench decision, the view adopted regarding the nature of the right 
of pre-emption was the same as propounded by Mitter J. in Sheikh Kudratulla 
v. Mohini Mohan. Reference was made to Gobinda Dayal v. Inayatullah, 
but the view of Mahmood J. did not find favour with their Lordships of the- 
Rajasthan High Court. The Rajasthan High Court also referred to the 
Bombay decision reported in Hamedmiya v. Benjamin'+ It is, however, 
noteworthy that this decision was over-ruled by the Full Bench decision in 
Dashrathlal Chhaganlal v. Bai Dhondubai so far as the nature of the- right 
of pre-emption is concerned. The second case merely followed the Full’ Bench 
decision. 


The last case, to which a reference was made, was Kesar Devi v. Nanak 
Singh'®. The decision in that case turned upon the provisions of the Punjab 
Pre-emption Act and it was held that one of the clauses of s. 16 did not fall . 
. within the exception of reasonable restrictions embodied in cl. (5) of art. 19 
of the Constitution. This decision is not of any assistance in deciding the 
question at issue. ` 


There was some argument at the bar over the question as to whether the 
right of pre-emption is suitable in modern conditions or whether it has out- 
lived its utility. ‘ 

Generally speaking, it may be conceded that the right of pre-emption operated 
as a clog on the right to dispose of property. Nor is there any particular equity 
in favour of the adjoining owner merely on the ground of vicinage to claim 
a preferential right to purchase the property. Historically speaking, the right 
of pre-emption was extended to non-Muslims on the ground of justice, equity 
and good conscience. The Madras High Court in Ibrahim Saib v. Muni Mir- 
Udin Saib'® held that pre-emption is not consistent with equity and good 
conscience. Similar view was expressed in an earlier Bombay case also (see 
Mahamood Beg Amin v. Narayan Meghaji'’). But the main question con- 
sidered in these cases was whether the right of pre-emption should be extended 
to non-Muslims on the grounds of justice, equity and good conscience. To that 
general question the answer was in the negative. The question, however, which 
we are considering is altogether a different one. Here the right of pre-emption 
forms part of lez loci and every property is impressed with the obligation of 
being pre-empted. Pre-emption, therefore, is an incident of property. The 
question, therefore, as to whether there should or should not be pre-emption 
in the abstract is not strictly relevant for the purpose of the present discussion. 
The property is saddled with that obligation and every one must take it sub- 
ject to that obligation. : 


For the reasons set out above, I agree with the view of ‘my learned Brother 
and answer the first point in the same way. I also agree that it is not neces- 
sary to express any opinion on the second point. 


12 [1954] A.I.R. Raj. 100, P.B. 16 (1870) 6 M. H.C. R. 26. i 
13 [1954] A.I.R. Raj. 195. 17 (1915) I.L.R. 40 Bom. 358, 8.0. 18 Bom, 
14 (1928) 31 Bom. L.R. 374. L. R. 81. 


15 [1958] A.LR. Punj. 44. , m i 
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Before Mr. Justice Mudholkar. 


WAMANRAO TRIMBAKRAO v. BHAURAO MAHADU.* 
Hyderabad Tenancy and Agricultural Lands Act, 1950, Secs. 38(7)(c), 38-E—Protected 
tenants entitled to purchase lands held by them on notified date—Whether such 
tenants can purchase lands in excess of double family holding of all lands held by 
landholder in other parts of territory to which Act applicable. 


Under the Hyderabad Tenancy and Agricultural Lands Act, 1950, what a protected 
tenant is entitled to purchase is the land which is in excess of double the family 
holding fixed for the particular local area and not that which is in excess of the 
total holding of the Jandholder in the area to which the Act applies, that is in 
Marathwada. Section 38(7)(c) of the Act indicates that regard must be had only to, 
the extent of the landholder’s holding in a particular area and not to the totality of 
his holdings in other parts of the territory to which the Act applies. 


Tue facts appear in the judgment. 


R. G. Bhadekar, for the applicant. 
M. P. Kanade, for the opponent. 


MUDHOLKAR J. This is an application for revision under s. 91 of the 
Hyderabad Tenancy and Agricultural Lands Act, 1950. The relevant facts 
are as follows: The petitioner before me is admittedly the landholder of sur- 
vey Nos. 34 and 36 in Khuldabad taluga of Aurangabad dis- 
trict having, according to the tribunal below, a total area of 46 acres and 39 
gunthas. In addition to this, the petitioner is the landholder of survey Nos. 
9/1, 18/1, 16/1 and 119/1 and 32 situate in Kannad taluqa having a total area 
of 56 acres and 5 gunthas. The opponent is a protected tenant of survey No. 
34 having an area of 22 acres 37 gunthas situate in Khuldabad taluga. Sec- 
tion 88-E of the Act provides that the ownership of lands held by protected 
tenants on the notifled date, and which they are entitled to purchase from 
their landholders, should stand transferred to them. It is common ground 
that January 26, 1956, was the date notified under this section. This section, 
however, provides that the provisions thereof will be subject to those of s. 38, 
sub-s. (7), of the Act. The Tehsildar granted a declaration to the opponent 
that he had become the owner of survey No. 34 on January 26, 1956, under the 
provisions of the Act. The petitioner preferred an objection in which ghe con- 
tended that the opponent was not entitled to such a declaration on the ground 
that the petitioner did not own more than two family holdings in Khuldabad 
taluga. Now, it may be mentioned that cl. (c) of sub-s. (7) of s. 38 provides 
that the rights of a protected tenant to purchase the land from his landholder 
would not be exercisable if the extent of the land remaining with the land- 
holder after the purchase of the land by the protected tenant would be less 
than two times the area of the family holding for the local area concerned. 
It is not disputed before me that Khuldabad taluqa has been constituted a 
local area under s. 3 of the Act and under s. 4 the size of the family holding 
therein has been fixed at 36 acres. The petitioner’s contention is that since 
his total holdings in Khuldabad taluga are less than 72 acres, i.e., double the 
family holding fixed for that taluga, the opponent had no Tight to purchase 
survey No. 34/1 and consequently he is not entitled to be declared its owner 
under s. 38-E of the Act. f 

On behalf of the opponent Mr. Kanade contends that we cannot ignore the 
extent of land which the petitioner owns in Kannad taluga in considering the 
question whether the tenant, i.e., the opponent, has a right to purchase survey 
No. 34. Looking, however, to the relevant provisions of the law, I have no 
doubt whatsoever that this contention is wholly untenable. Sub-section (J) 
of s. 38 confers a right upon a protected tenant to purchase land from a land- 


“Decided, January 7, 1960. Civil Revision Application No. 2225 of 1967. 
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holder. Sub-section (7), however, expressly provides that the right given to 
the protected tenant shall be subject to the conditions laid down in that sub- 
section.’ Three conditions are laid down therein and one of those is that the 
extent of the land remaining with the landholder after the purchase of the 
land by the protected tenant shall not be less than two times the area of the 
family holding for the local area concerned. It follows from this that a pro- 
tected tenant has a right to purchase the land which is in his possession pro- 
vided that it is in excess of the land which the law permits the landholder to 
retain with him as owner in the particular local area. In other words, what a 
protected tenant is entitled to purchase is the land which is in excess of double 
the family holding fixed for the particular local area and not that which is 
in excess of the total holdings of the landholder in the area to which the Act 
applies, that is in Marathwada. Here, the total holding of the landholder in 
Khuldabad local area is less than two times the area of a family holding. 
Therefore, the opponent has no right whatsoever to purchase the holding in his 
possession. Since he has no right to purchase the holding he is not entitled to 
be declared under s. 38-E an owner thereof. The reason why the lands be- 
longing to the landholder in other local areas cannot be taken into account 
is that cl. (c) of s. 38(7) clearly indicates that regard must be had only to 
the extent of the landholder’s holding in a particular local area and not to the 
totality of his holdings in other parts of the territory to which the Act applies. 
That being the position I hold that the declaration that was granted to the 
opponent cannot be allowed to stand. Accordingly, I revoke it, allow the ap- 
plication for revision and make the rule absolute. Costs of the proceedings 
will be borne by the opponent. 

Application allowed. 


Before Mr. Justice Mudholkar. 


GHANASHYAM SHANKAR KIRAD v. THE POONA MUNICIPAL 
CORPORATION.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 129, 13X1) (c), 
139(1), Sch. Chap. VIII, r. 7(1)—Lessee of land from corporation whether liable to 
property tax imposed by Corporation—Rateable value of such land whether the an- 
nual rent fixed by Corporation. 

Under ss. 129, 182 and 139 of the Bombay Provincial Municipal Corporations Act, 
1949, a lessee from a Corporation, of land belonging to and vesting in the Corporation, 
is liable to pay the property taxes. 

Under s. 7(1) of the Bombay Provincial Municipal Corporations Act, 1949, Sch., 
Chap. VII, for determining the rateable value the annual rent at which the land 
might reasonably be expected to be let from year to year is to be the criterion. 
Therefore, where the Corporation has leased out the land to the lessee at a certain 
amount per annum, the annual rent so fixed would be the reasonable letting value 
thereof and such rateable value cannot be determined with reference to any profit 
from the land which the lessee is entitled to make. 


Tue facts appear in the judgment. 
L. P. Pendse, for the petitioner. 
H. R. Gokhale, for the opponent. 


MUDHOLKAR J. This is an application for revision under s. 115 of the Code 
of Civil Procedure. ‘ 


The petitioner is a lessee of a plot of land belonging to the Poona Municipal 
Corporation. Under a lease-deed he has taken the plot on lease for the pur- 


*Decided, January 7, 1960. Civil Revision Application No. 2347 of 1957. 
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pose of using it for his timber business and has agreed to pay rent to the 
Corporation at the rate of Rs. 440 per annum. The Corporation determined 
the rateable value of this plot of land for the purpose of municipal taxation at 
Rs. 440 and has levied a tax of Rs. 51 or so thereon. The petitioner challeng- 
ed his liability to pay the tax and also the amount of the tax and sought re- 
dress from the various tribunals indicated in the Act. He has, therefore, come 
up to this Court in revision. 

Mr. Pendse contended that since the land in question is vested in the Cor- 
poration and belongs to it, it has no liability to pay any municipal tax what- 
soever because the Corporation cannot tax its own property. The ordinary 
conception undoubtedly is that a person cannot tax himself but where a tax 
is imposed by a statute then it is the duty of the Court to give effect to that 
statute in preference to any conception of jurisprudence. Section 129 of the 
Bombay Provincial Municipal Corporations Act Provides that. subject to the 
exceptions, limitations and conditions provided in subsequent sections, pro- 
perty taxes set out under s. 127 of the Act will be levied on all buildings and 
lands in the city. Now, s. 129 provides for three kinds of property taxes :—(1) 
water tax, (2) conservancy tax and (8) general tax. It is, therefore, clear 
from this section taken by itself that buildings and lands belonging to the 
Corporation are also liable to pay property taxes. Section 132 of the Act, 
however, provides for certain exceptions. The relevant one is contained in 
cl. (e) of sub-s. (7). The opening words of sub-s. (1) and the terms of cl. (c) 
are as follows :— 

“132. (1) The general tax shall be leyied in respect of all buildings and lands in 
the City except— 

(a) & (b) ... 

(c) buildings and lands vesting in the Government used solely for public purposes 

and not used or intended to be used for purposes of trade or profit or vesting in the 
Corporation, in respect of which the said tax, if levied, would under the provisions here- 
inafter contained be primarily leviable from the Government or the Corporation, res- 
pectively.” 
Thus, this provision makes it clear that though property taxes are levied in 
respect of lands and buildings belonging to the Corporation they cannot be 
levied where the primary liability to pay them would fall upon the Corpora- 
tion. Section 139 deals with the primary liability for the payment: of pro- 
perty taxes. The relevant portion of that section (s. 139(7)) runs thus :— 

“139. (1) Subject to the provisions of sub-section (2) property taxes assessed upon 
any premises shall be primarily leviable as follows, namely:— 

(a) if the premises are held immediately from the Government or from the Cor- 
poration, from the actual occupier thereof:” f 
We are not concerned here with sub-s. (2) because it deals with lands which 
have been built upon and the land in question has not been built upon. Under 
sub-s. (Z) the primary liability to pay tax held by a lessee from the Corpora- 
tion is clearly upon that lessee where, as here, he is himself in occupation of 
the demised land. Reading ss. 129, 132 and 139 together it is thus clear that 
a lessee from a Corporation of land belonging to and vesting in the Corpora- 
tion is liable to pay the property taxes. 

Mr. Pendse’s next contention was that the rateable value of the property 
in his hand is nil because he has to pay to the Corporation Rs. 440 per annum 
as lease-money and if he were to let out this land to some one else at Rs. 440 
per annum he would make no profit thereupon. This argument assumes that 
the rateable value of property is to be determined with reference to any pro- 
fit from the land which the lessee is entitled to make. The relevant rule bear- 
ing on the question of determination of reteable value is r. 7 of the Rules 
in Chap. VIII. These Rules are statutory rules. Sub-rule (/) of r. 7, which 
is relevant for the purpose, reads thus :— 


“7. (1) In order to fix the rateable value of any building or land assessable to a pro~- 
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perty-tax there shall be deducted from the.amount of the annual rent for which such 
land or building might reasonably be expected to let from year to year a sum equal to 
ten per cent. of the said annual rent, and the said deduction shall be in lieu of all allow- 
ance for repairs or on any other account. whatever.” 

It is thus clear from this provision that for determine the rateable valie the 
annual rent at which the land might reasonably be expected to be let from year 
to year is to be the criterion. Since the Oorporation has leased out the land 
to the petitioner at Rs. 440 per annum it has fixed the annual rent as the 
reasonable letting value thereof. What the Corporation has done is tbus per- 
fectly in accordance with the rules and no objection can be taken’ thereto. - 
Had the rules said that the rateable value was to be determined by taking into 
consideration the profit which a person may make on the land leased out to 
him the matter would have been different. That, is not the case here. 


There is thus no substance in this application. It is accordingly dismissed 


and the rule discharged with costs. ` 
Application dismissed. 


Before Mr. Justice Mudholkar. 


THE UNION OF INDIA v. BAI SARASWATIBAI NATWARLAL DESAI.* 


Civil Procedure Code (Act V of 1908), O. XLVII, r. 1; Sec. 34(2)—Sutt for damages con- 
taining no averment in plaint regarding interest but interest claimed in prayer clause 
—Court decreeing damages but not awarding interest to plaintiff—Application by 
plaintiff under O. XLVI, r. 1 for review of decree after lapse of four years after its 
passing—Court granting review and awarding interest—Validity of such order— 
Whether refusal or omission by Court to grant interest “an error apparent on the 
face of the record”—Prayer clause whether sufficient to enable plaintiff to obtain 
relief in absence of specific averment in plaint. 


In a suit for damages filed by the plaintiff there was no specific averment in 
the plaint regarding interest, but in the prayer clause the plaintiff claimed interest 
from the defendant. The defendant denied the entire claim of the plaintiff. The 
trial Court did not frame any issue regarding the liability of the defendant to pay 
interest, and though it decreed the plaintiffs claim, it did not award interest to the 
plaintiff. Four years after the decision of the suit, the plaintiff made an application 
under O. XLVI, r. 1, of the Civil Procedure Code, 1908, for review of the decree 
alleging inter alia that there was an error apparent on the face of the record. The ` 
Court granted a review. On the question whether the Court was in error in review. 
ing its judgment and decree and granting interest to the plaintiff:— 

Held, that as there is a conflict of judicial opinion on the question whether inte- 
rest on damages should be granted or not, it would be incorrect to say that the Court 
in refusing or omitting to grant interest had committed an error apparent on the 
face of the record: - 
Chhajju Ram v. Neki'’, referred to; 

that as there was no specific averment in the plaint with regard to the claim of 
interest, the prayer clause was insufficient to enable the plaintiff to obtain the appre: 
priate relief; 

that under s. 34(2) of the Civil Procedure Code, the Court must be deemed to have 
refused interest, and as the plaintiff had failed to file a review petition for a long 
time, that fact suggested that he had not consciously claimed interest on the amount 
of damages, and 

that if ‘the grant of interest was in the discretion of the Court and the Court in 


* Decided, Siting, 11, 1960. First Appeal neous Civil Applications Nos. 27 and 28 of 1954. 
No. 278 of 1957 (with A.O. No. 279 of 1957), 1 (1922) L.R. 49 I.A. 144, 8.0. 24 Bom. L.R. 
against the order passed by 8. M. Rizvi, Civil 1238. E 
Judge, Senior Division, at Godhra, in Miscella- 
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its exercise had not awarded it to the plaintiff, a was not appropriate for the Court 
to review its preyious decision; and 
that, therefore, the order of the Court oe review should be set aside. 


. Tue facts appear in the judgment. 


B. N. Singh, for the appellants. a 
H. M. Chokst, with J. C. Sheth, for the respondents. 


’  MupHouxar J. These are appeals by the State from orders passed in two 
- suits in favour of the respective plaintiffs granting review of decrees passed 
in favour of the plaintiffs. 

The two suits were instituted by the legal representatives of certain persons, 
who it would appear, died in a collision between a truck and a railway train 
’ in the year 1949 between Godhra and Dohad on the Western Railway. In each 
of those cases, decrees for substantial sums of money were passed in favour 
of the plaintiffs. There were no specific averments in the plaints regarding 
interest, but in the prayer clause the plaintiffs claimed interest from the Union 
of India. The entire claim of the plaintiffs was denied in each of those two 
suits ‘by the Union of India. 

The Court, however, did not frame any issue regarding the liability of the 

Union of India to pay interest. Thus though the plaintiffs’ claims were de- 
creed in those suits, no interest was awarded to them. 
. Four years after the decision of the two suits the plaintiffs made applica- 
tions under O. XLVII, r. 1, Civil Procedure Code, asking for review of the two 
decrees alleging, among other things, that those errors were apparent on the 
face of the record. The applications were opposed on behalf of the Union 
of India and it is contended that there was no error apparent on the face of 
the record; that since interest was not granted in the decrees, it must be 
deemed. to have been refused and that the cases were not fit for the grant of 
interest. It is also contended that interest was not payable by the Union of 
India because the claims made by the plaintiffs were for damages only and 
not for any ascertained sums. The contentions of the appellant, that is, the 
Union of India, were over-ruled and a review was granted in each of those 
cases. 

It seems to me that the Court below was in error in reviewing its judg- 
ments and decrees and granting interest to the plaintiffs. Under O. XLVII, 
r. 1, Civil Procedure Code, a Court has power to review its judgment if there 
is an error apparent on the face of the record; or for discovery of new or addi- 
tional evidence which was not available to the parties when the litigation was 
going on or for any other substantial cause. Now, it was laid down by the 
Privy Council long ago in Chhajju Ram v. Neki! that an error of law is not 
a sufficient ground for the grant of review. It is no doubt true that where a 
Court has not applied the apposite law to the facts of the case or where it 
over-looks any provision of law, a review lies. Now, here the question is whe- 
ther the plaintiffs are entitled to interest on damages. On this question ad- 
mittedly there is a conflict of opinion. Some High Courts including tha 
Nagpur High Court have held that interest on damages cannot be granted. 
Some other High Courts including this, in one case, have held that the grant - 
of interest in such circumstances is in the discretion of the Court. Therefore, 
at best what can be said is that the question is a debatable one. Now, if this 
is the position it would be incorrect to say that a Court which refused to grant 
or omitted to grant interest has committed an error apparent on the face of 
the record: 

There is a further difficulty also in the way of the payment. That is, that 
there-are no specific averments in the plaint with regard to the claim for inte- 
rest. It was necessary for the plaintiffs to show how and why they were 


1 (1922) L.R. 49 LA. 144, B.o. 24 Bom. L.R. 1238. 
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entitled to claim interest: In ‘the absence of such averments the defendant 
cannot be said to have had notice-of the. plaintiffs’ claim. , For, unless the de- 

fendant knew the ground on which the plaintiffs claimed interest, it was not 
possible to rebut the plaintiffs’ claim in a satisfactory manner. It is no doubt 
true that in the prayer clause the plaintiffs have asked for a decree for thé 
amount claimed as well as interest but that is not enough. A prayer must be- 
necessarily dependent upon substantial allegations made in the plaint. Where 
there are no such allegations then the prayer is insufficient to enable the plain- 
tiffs to obtain the appropriate relief. 

Furthermore, I would like. to point out that for a long time the plaintiffs took 
no action whatsoever. If they had consciously claimed interest on the amount 
of damages they would have filed review petitions or preferred appeals imme- 
diately after the Judgments were delivered by the trial Court but they did 
nothing for four years. ‘It is well to remember that sub-s. (2) of s. 34 lays 
down that where a decree of a Court does not specifically award interest to a 
party the Court must be deemed to have refused it.. This is, therefore, a case 
where the Court must be deemed to have refused interest. That being so, the 
proper remedy for the plaintiffs would have been to prefer appeals from the `. 
decrees. The very fact that they did not avail themselves of this remedy would’ - 
suggest that they had not consciously claimed interest and that the prayers ; 
were cast in the particular form in a mechanical’ way. 

Lastly, I would like to point out that if the grant of interest is ‘in the discre- 
tion of the Court, and the discretion has been exercised by a Court in a 
particular way or must be deemed to have been exercised in a particular way, 
it would not be appropriate for the Court to review its previous decision. 

For these reasons I allow both the appeals and set aside the orders of the 
Court below granting review. Costs here and the Court below will be borne 


by the respondents. , ; 
x ; Appeals allowed, 


Before Mr. Justice Mudholkar. 


WAMAN VASUDEO WAGH v. MESSRS. PRATAPMAL DIPAJI AND CO.* 


Summary suit—Defendant granted leave to defend suit upon condition of depositing 
certain amount of money in Court—Reasons for making 3uch order not given by Court 
—Whether order lable to be set aside. 


Where in a summary suit a Court deals with the question whether the defendant 
should be granted an unconditional ‘leave to defend or whether the leave should be’ 
made conditionally upon his depositing a certain amount of money in Court, it is 
desirable that it should set out in its order the substance of the defence made by 
the defendant and then give its reasons which led it to exercise its discretion in a 
particular way. Therefore, where the order of the Court does not disclose any rea- 
sons in support of the discretion exercised by it, it is not possible for the superior 


Court to say whether in making it, it exercised its SASS UO judicially, and he: l 


order is liable to be set aside. 
Rawalpindi Theatres v. Film Group,’ referred to. 
` j 


Tue facts appear in the judgment. TE no 


M. A. Sakhardande, for the petitioner (defendant). 
Rustomji & Jinwala, for the respondents (plaintiffs). 


MUDHOLKAR J. This is an application for revision of the order of the City 2 
Civil Court granting leave to the petitioner to defend the suit for the recovery 
of Rs. 18,725 with costs upon the conden of depositing Rs. 7,500 (as secu- 


*Decided, January 11, 1960. Civil Revision 1 (1958) 60 Bom. L.R. 1373. 
Application No. 1228 of 1959. : 


> 
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rity). This application was made to this Court on July 30, 1959, and was 
admitted by Mr. Justice Gokhale on July 31, 1959. After the rule was served 
on the respondents, Messrs. Rustomji and Jinwala put in an appearance, made 
an ‘application for expediting the hearing and for fixing a date for the hear- 
ing. That application was granted and the matter was directed to be placed 
for hearing before the Court today. . Inspite of this no one has appeared be- 
fore me on behalf of the respondents. ; 


It is no doubt true that the point raised here by Mr. Sakhardande is an im- 
portant one as it deals with the practice which ought to have been followed 
by the City Civil Court in matters of this kind and I would have liked to 
hear the other side. However, as the other side has not chosen to appear 
before me, I am: constrained to proceed in their absence. 


‘The point which Mr. Sakhardande raised is this: It is that where a subordi- 
naté Court makes an order which is open to appeal or revision it should give 
some reasons in support of that order. Here the question was whether the 
petitioner should be granted an unconditional leave to defend or whether the 
leave should be made conditionally upon his depositing a certaixi amount of | 
money in Court. The matter is undoubtedly in the discretion of the Court, 
“but the order of the Court is open to revision by this Court. Im order to ` 
enable this Court to consider whether the Court below had applied its mind . 
to the various matters raised before it while making an order of this kind, it 
is essential that the order, on the face of it, must show that the Court had 
done so. This is only possible if the Court gives its reasons for passing the 
particular order. This Court has laid down in Rawalpindi Theatres v. Film 
. Group,’ that in a summary suit the Court must grant leave to the defendant 
to.defend the suit unconditionally if the ‘affidavit filed by the defendant dis- 
closes a triable issue. From the order of the learned Judge it is not possible 
to ascertain whether he had at all considered the question as to whether the 
affidavit filed by the petitioner discloses a triable issue. Where a Court deals 
with a matter of this kind it is desirable that it should set out in its order the 
substance of the defence made by the defendant and then give its reasons for 
its conclusion that the defence discloses a triable issue or that it does not dis- 

, Close one. It is undoubtedly true that the Court has been given discretion 
to-grant or not to grant leave to defend a summary suit and that the revi- 
sional Court or the appellate Court will not lightly interfere with it. But in 
order'to enable the superior Court to discharge its duty it must know the 
reasons which led the subordinate Court to exercise its discretion in a parti- 
cular way. Unquestionably the discretion conferred on the Court is a judicial 
discretion, and ought to be exercised on sound judicial principles. It cannot 

_ be exercised in an arbitrary manner. Where a Court exercises its discretion 
arbitrarily this Court will certainly interfere in revision. 

. Since the order of the learned Judge does not disclose any reasons in support 
of his diseretion it is not possible to say whether in making it, he exercised his 

-.diseretion judicially. I, therefore, set it aside and remit the matter to him for 
“passing a fresh order with advertance to the above remarks. 


Costs of this petition will be costs in the suit. 


1 (1958) 60 Bom. L.R: 1873. 
L.R.— 38. Ome 
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Before Mr. Justice Mudholkar. 


THE GENDALAL COTTON MILLS LTD. v. BASANT KUMARIBAI 
SURAJMAL GENDALAL BADJATIA.* ` 
Civil Procedure Code (Act V of 1908), O. XXXIII, r. 1—The Companies (Court) Rules, 
1959, Rule 292—Indian Companies Act (VII of 1913), Sec. 280—Whether Corporation 
can sue in forma pauperis—Official Liquidator of limited liability company whether 
can file suit in forma pauperis to obtain possession of company’s property. 

A Corporation is entitled to sue in forma pauperis, and, therefore, the Official 
Liquidator of a limited liability company can, under O. XXXII, r. 1, of the Civil Pro- 
cedure Code, 1908, institute a suit in forma pauperis for obtaining possession of the 
property belonging to the company. . 

Perumal Goundan v. Thirumalarayapuram Jananukoola Dhanasekhara Sangha 
Nidhi; Swaminathan v. Official Receiver, Ramnad’ and Syed Ali v. Deccin Commer- 
cial Bank’, agreed with. : 

£ B. A. Cotton Mills Ltd. v. Kameshwar Singh, differed from. 
Manaji Rajuji (Rao Saheb) v. Khandoo Baloo, distinguished. 

Mitra v. Corp. of Royal Exchange Assce.' Charles P. Kinnell & Co. v. Harding, 
Wace & Co.,’ Associated Pictures Ltd. v. The National Studios Ltd.’ Hukum Chand 
Boid v. Kamalanand Singh? Sripal Singh v. U.P. Cinetone, Ltd,” D. K. Cassim & 
Sons v. Abdul Rahman,” In the matter of the Will of Dawubai” and Nemichand v. 
Kevalchand,” referred to. 


H. R. Gokhale, for the petitioners. 
M. H. Chhatrapati, with Bachubhai Kikabhai, for opponents Nos. 1 to 6. 
A. G. Kotwal, for opponents Nos. 7 to 11. l 


MUDHOLKAR J. This is an application for revision under s. 115 of the Code 
of Civil Procedure of the order of the Court below holding that the Offcial 
Liquidators of a limited liability company have no right to institute a suit 
in forma pauperis for obtaining possession of the property belonging to the 
company. 

Às has been pointed out by the Court below there is a conflict of judicial 
opinion on this question. There is a group of cases in which it has been held 
that a corporation cannot be allowed to sue in forma pauperis, while there is 
another group of cases in which it is said that it can be so allowed. The 
learned Judge of the Court below accepted the view of the High Courts of 
Calcutta, Rangoon and Punjab which is to the effect that a corporation can- 
not be allowed to institute a suit as a pauper and dismissed the application 
made before it by Official Liquidators for being permitted to institute a suit 
on behalf of the petitioners, the Gendalal Cotton Mills Ltd. 

Mr. H. R. Gokhale, who appears for the petitioners, relied strongly upon 
the view taken by the High Court of Madras in Swaminathan v. Official Ra 
ceiver, Ramnad’ and Perumal Goundan v. Thirumalarayapuram Jananukoola 
Dhanasekhara Sangha Nidhi? as well as the view taken by the Hyderabad 
High Court in Syed Ali v. Deccan Commercial Bank® and contended that a 
corporation being a person in the eye of the law is’ entitled to the benefit of 
the provisions of O. XX XIII, r. 1, Civil Procedure Code, and to institute a suit 
én forma pauperis. He also referred to three other decisions which support 


*Decided, January 14, 1960. Civil Revision 8 [1951] A.I.R. Punjab 447. 
Application No. 1252 of 1959. 9 (1905) I.L.R. 33 Cal. 927. 
1 (1917) I.L.R. 41 Mad. 624. 10 [1944] A.I.R. Oudh 248. 
2 [1937] Mad. 784, ¥.B. , 11 [1930] A.I.R. Rang. 272. 
3 [1951] A.L.R. Hyd. 124. 12 ligas) I.L.R. 18 Bom. 237. 
4 [1938] A.I.R. Cal. 745. 13 (1924) 26 Bom. L.R. 380. 
5 (1911) I.L.R. 36 Bom. 279, 3.0. 13 Bom. 1 [1937] Mad. 784, F.B. 
L.R. 577. 2 (1917) I.L.R. 41 Mad. 624. 
6 [1930] A.I.R. Rang. 259. k 3 [1951] AI.R. Hyd. 124. 


7 [1918] 1&K.B.t405. 
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the aforesaid contention. Two of those cases are Sripal Singh v. U.P. Cine- 
tone, Lid.* and D.-K.:Cassim & Sons v. Abdul Rehman. Before examining 
the decisions upon which Mr. Gokhale relies, I think it would be better to 
consider those decisions which have found favour with the Court below. 

In B. A. Cotton Mills Ltd. v. Kameshwar Singh® the learned Judges ob- 
served that :— | 

“In order to decide whether in a particular instance the word ‘person’ includes an 
artificial person or a corporation or a company, regard must be had to the setting in 
which the word ‘person’ is placed, to the circumstances in which it is used, and above 
all to the context in which it stands. The scope and meaning of the word depends 
essentially on the connexion and circumstances in which it is used. If there is any 
presumption that the word ‘person’ includes a corporation, the presumption is no more 
than of a slight nature and therefore, easily displaced. One has to consider the subject- 
matter of the particular enactment in which the word ‘person’ appears and especially 
the immediate context in which it is used in order to decide whether that presumption 
will apply or whether it will not.” 

The ultimate decision reached by the learned Judges was that— 

“The word ‘person’ in O. 33, Rule 1 and so the word ‘person’ in O. 44, Rule 1 does 

not include a limited company incorporated under the Companies Act and it is not 
possible for and competent to such a company to sue as pauper or to prefer an appeal. 
as pauper under the provisions of O. 44, R. 1.” 
In coming to this conclusion the learned Judges relied upon two English deci- ` 
sions, Pharmaceutical Society v. London and Provincial Supply Association? 
and Charles P. Kinnell & Co. v. Harding, Wace & Co.8 The learned Judges 
also relied upon the decision of the Rangoon High Court in Mitra v. Corpn. of 
Royal Exchange Assce.2 In Pharmaceutical Soctety v. London and Provin- 
cial Supply Association, Lord Blackburn observed that (p. 869): 

“...I do not think that the presumption that it (the word ‘person’) does include an 
artificial person, a corporation, if that is the the presumption, is at all a strong one.” 
This view of Lord Blackburn found favour with the learned Judges of the 
Caleutta High Court. The learned Judges, however, pointed out that the 
definition of ‘person’ contained in cl. 39 of s. 3 of the General Clauses Act, 
1897, is much wider than that of the same word contained in s. 2, sub-s. (/) of 
the Interpretation Act, 1889, which is the English law on the subject. That 
being the position it seems to me that Lord Blackburn’s observations about 
the flimsiness of the presumption cannot be imported for considering how the 
word ‘person’ occurring in the Indian statute is to be interpreted. According 
to the definition contained in the General Clauses Act, the word ‘person’ 
wherever occurring in an Indian statute, shall, subject to the context, include 
any company or association or body of individuals whether incorporated or 
not. According to the English definition contained in the Interpretation Act 
that word shall, unless the contrary intention appears, include a body cor- 
porate. It will thus be seen that the inclusion of a body corporate within 
the expression ‘person’ is to be presumed under the English statute, unless a 
contrary intention appears. Whereas under the General Clauses Act the ex- 
pression shall include any company or association or body of individuals whe- 
ther incorporate or not. The language used in the General Clauses Act is much 
stronger than that used in the Interpretation Act and, therefore, a strong case 
has to be made out for not according to the word ‘person’ the full meaning 
which is given to it in the definition. 

In the other English decision, Charles P. Kinnell & Co. v. Harding, Wace & 
Co. on which reliance was placed by the learned Judges of the Calcutta High 
Court, it was pointed out that from its nature a company cannot appear in 
person, not having as a legal entity any visible person. Relying upon this 

4 [1944] A.I.R. Oudh 248. 7 (1880) 5 A.C. 857. 


5 [1930] A.LR. Rang. 272. 8 [1918] 1 K.B. 405. 
6 [1938] A.I.R. Cal. 745, 9 [1980] A.I.R. Rang. 259. 
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observation the learned Judges held that this circumstance is also material 
for considering whether a Corporation can be allowed. to sue as a pauper 
under O. XXXIII, r. 1, because under that O. XX XIII, r. 1, a person who 
wants to sue as a pauper has to present his application for leave to sue as a 
pauper in person. This obviously is not possible where the.corporation does 
not have a legal entity as that of a visible person. This aspect of the matter 
was considered in Perumal Goundan v. Thirumalarayapuram Jananukoola 
Dhanasekhara Sangha Nidhti—the learned Judges have observed as follows (pp. 
626, 627) :— 

“As regards Rule 3 which requires personal presentation of the epplication to sue 
in forma pauperis, it seems to us that where the law in consequence of personal appear- 
ance in Courts being impossible either by reason of the party being a company or an 
infant or lunatic, allows appearance by somebody else appearance by such person would 
be sufficient. For example, Order XXXII of the Civil Procedure Code which relates 
to minors and persons of unsound mind authorizes appearance by the next friend and 
guardian ad litem and it cannot be said that where the minor or lunatic is a pauper, 
the presentation of a petition to sue in forma pauperis by the next friend would be 
invalid or contravening the provision of Order XXXII, Rule 3. So far as companies are 
concerned, the Companies Act provides for the mode in which the company is to be 
represented. Under section 179 of the Indian Companies Act the liquidator may insti- 
tute any suit or other legal proceedings in the name and on behalf of the company 
and under Order XXIX of the Civil Procedure Code the principal officer of the com- 
pany may act in legal proceedings on behalf of the company and may be required to 
appear when personal appearance is necessary., The liquidator can therefore fulfil all the 
obligations required of a pauper petitioner under Order XXXII. Rule 3 of Order 
XXXII of the Civil Procedure Code, in our opinion, only prohibits a pauper who is 
competent in law to appear in person from taking advantage of Order It of the Civil 
Procedure Code and appearing by a pleader or recognized agent instead of being pre- 
sent personally, It does not cover cases where from the nature of the case physical pre~ 
sence is impossible or where the law, owing to any disability, directs that all acts re- 
quired by the Code should be performed by a next friend. We are of opinion that there 
is nothing in Rule 3 to prevent an official liquidator from appearing and presenting the 
petition.” A 
Though this decision was cited before the learned Judges of the Caleutta High 
Court they have not considered the aforesaid observations of the Madras High 
Court. In my opinion these observations of the Madras High Court are a good 
and sufficient answer to the argument which was advanced both before that 
High Court and the Calcutta High Court to the effect that the impossibility 
of a corporation presenting an application before the Court in person is not 
a circumstance to justify the inference that the Legislature did not intend to 
extend the provisions of O. XXXIII, r. 1, to corporations. 


As already stated the learned Judges of the Calcutta High Court have re- 
lied upon the decision in 'Mitra v. Corpn. of Royal Exchange Assce. In that case 
it was held by Heald Ag. C.J. that the word ‘person’ as used in O. XXXIII, 
r. 8, was intended to mean nothing but @ natural person and was not intended 
to include a juridical or an artificial person. He further held that the provi- 
sions of rr. 4 and 7 regarding the examination of the applicant and the refer. 
ence to ‘wearing apparel’ in the explanation to r. 1 tend in the same direction 
and that consequently the word ‘person’ wherever it occurs in O. XX XIII 
means a natural person, that is, a human being, and does not include a juridi- 
eal person such as a ‘receiver’. I may mention that the learned Ag. C.J. had 
based his decision on the observations of Lord Blackburn to which I have 
already referred. Otter J., who delivered the concurring judgment in the 
Rangoon case, observed (p. 262) :— 

“...We agree that the word ‘person’ in the provision under review must be consi- 
dered in its ordinary and plain meaning, and we see nothing in the context in which it 
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stands to indicate that the Legislature meant that the word ‘person’ should or might 
have the meaning of a juridical person.” 


It will thus be seen that apart from the observations of Lord Blackburn, the 
Rangoon decision is based upon the circumstance that there would be a diffi- 
culty in complying with rr. 3, 4 and 7 of O. XXXIII if the word ‘person’ oc- 
curring in O. XXXIII were deemed to include a juridical person such as a 
Receiver or an Official Receiver or a corporation. The observations of the 
Madras High Court, which I have already quoted, partly answer the points 
raised by the learned Judges of the Rangoon High Court. In addition I may 
quote the further observations of the Madras High Court at pp. 625 and 626 :— 

“...The explanation to Rule (1) no doubt states that where no court-fee is pres- 
cribed the petitioner should not be entitled to property more than Rs. 100 ‘other than 
his necessary wearing apparel’. The explanation simply allows deduction of the value 
of wearing apparel and can only mean that if the applicant has necessary wearing 
apparel he can deduct its value. We do not think it can be construed to mean that only 
persons who in law can possess wearing apparel, can sue as paupers... Where the 
applicant is a company, which, ex hypothesi, can have no wearing apparel, then it will 
not be entitled to deduct anything „on account of wearing apparel and will not be a 
pauper if it has property worth Rs. 100 and the suit is one for which no fee is prescribed.” 


The third and last decision upon which the Court below relies is that of 
Associated Pictures Lid. v. The National Studios Ltd.1° This decision is based 
upon the two decisions referred to above and does not contain anything new 
on the point. 


It seems to me that the view taken’ by the Madras High Court in Perumal 
Goundan v. Thirumalarayapuram Jananukoola Dhanasekhara Sqngha Nidhi, 
_ which also was a case where an application under O. XX XIII, r. 1, was made 
on behalf of an incorporated company by an Official Liquidator is the correct 
one. This decision as well as the decision in Mitra v. Corpn. of Royal Exchange 
Assce. and several other decisions were considered by the Full Bench of the 
Madras High Court in Swaminathan v. Oficial Recewer, Ramnad and it was 
held that the word ‘person’ occurring in the Explanation to O. XXXIII, r. 1, 
would include both natural and legal persons, and, therefore, an Official Re- 
eeiver is a person within the meaning of the above Explanation. I may point 
out that the view taken in Perumal Goundan v. Thirumalarayapuram Jananu- 
koola Dhanasekhara Sangha Nidhi was not only fully endorsed by the Full 
Bench but the reasons given in the earlier decision were also endorsed fully 
by the Full Bench. In Syed Ali v. Deccan Commercial Bank, the learned 
Judges have taken the same view as that taken in the two Madras cases and, 
after quoting at considerable length from Salmond’s Jurisprudence, they came 
to the conclusion that the word ‘ person’ includes not only a natural person 
. but also a juristic person and there is nothing in the Code to prevent a juris- 
tic person from filing a suit. They further held that if such a person has no 
sufficient means to pay the court-fee, O. XX XIII will apply as its object is to 
facilitate the filing of a pauper suit and on principle that facility should be 
given to all litigants entitled to it. The learned Judges further pointed out 
that even if it is assumed that there was no provision in the Code laying down 
a procedure for a corporation to file a suit in forma pauperis, on general prin- 
ciples of justice, equity and good conscience, the provisions of the Code appli- 
cable to natural persons suing as paupers will apply to such corporations or 
juristic persons subject to the circumstances of the case 
I entirely concur with this view. As pointed out in Hykum Chand Boid v. 
Kamalanand Singh, 11 the Civil Procedure Code is not exhaustive and, there. 
fore, where there is no specific provision in the Code it is the duty of the 
Courts to act according to justice, equity and good conscience and that pur. 
pose is served by applying analogous provisions as far as circumstances per- 


10 [1951] A.I.R. Punjab 447. 11 (1905) I.L.R. 33 Cal. 927, 
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mit. While dealing with the ease the learned Judges further observed :— 


“In interpreting a statute the principle has to be borne in mind that the Legislature 
is not capricious but that when it confers a right, it should be presumed that the 
right is cdnferred not only on a few persons entitled to that right, but that the right 
is conferred on all persons entitled to it. The right to sue in forma pauperis is a pri- 
vilege given to a litigant provided certain conditions are fulfilled. Hence it should be 
presumed that every litigant coming within those conditions is entitled to the benefit of 
the privilege and the Legislature does not make any distinction between one litigant 
and another provided those conditions are fulfilled.” 

These observations have my respectful concurrence. 

Two more cases referred to by Mr. H. R. Gokhale, that is, Sripal Singh v. 
U.P. Cinetone, Lid.'? and D. K. Cassim & Sons v. Abdul Rahman proceed 
more or less on the same reasoning as the other Madras and Hyderabad cases 
referred to above. 

The learned Judge of the Court below has referred to a decision of this 
Court in Manaji Rajuji (Rao Saheb) v. Khandoo Baloo.13 That was a deci- 
sion of a single Judge of this Court on the Original Side. In that case the 
learned Judge has expressed the view that— 3 

“The privilege of maintaining a pauper suit is a personal privilege granted to people 

who have no means of carrying on or continuing litigation, and there seems to be no 
authority whatever for holding that the representative of a pauper is entitled to con- 
tinue the suit of his testator or testatrix in forma pauperis, even though admittedly he is 
not a pauper, simply because his testator or testatrix was a pauper.” 
This case is distinguishable on the simple ground that here the real applicant 
before the Court is the Corporation, that is, the Gendalal Cotton Mills Ltd., 
and the Official Liquidators have made the application merely on behalf of the 
corporation because the corporation must of necessity act through someone. 

In the above case a reference is made to In the matter of the will of Dawu- 
bai.'4 In that case Starling J. has taken the view that where an executor is 
not in possession of the property of his testator and cannot get possession of 
it, and where he has not himself the means of paying the necessary fees, he 
may be allowed to petition for, and, if entitled thereto, to obtain probate in 
forma pauperis. That decision was distinguished by Davar J. upon the ground 
that the petitioner before Starling J. was himself a pauper. However, as 
pointed out, the decision of Davar J. is not quite in point here and, therefore, 
it is not necessary to consider the decision of Starling J. either. 

I omitted to mention that Mr. Gokhale placed reliance upon the decision in 
Nemichand v. Kevalchand,'® which supports him to some extent. In that case 
it was held that under the provisions of the Civil Procedure Code, it is suffi- 
cient to show that the party who applies to sue in forma pauperis is a pauper. 
In the case of a minor applicant who is a pauper, his pauperism is not affected 
by the resources of his best friend in the suit. Though the decision does help 
Mr. Gokhale to this extent that what has to be ascertained is the financial 
capacity of the actual applicant, it does not touch the main point which has 
been raised before me and, that is, whether a corporation is entitled to make 
an application under O. XXXTII, r. 1. : 

Having considered all the authorities I have no doubt that the view taken 
by the Court below is wrong. 

Mr. Chattrapati, who appears for the opponents, however, says that r. 292 
of the Rules framed under the Companies Act would indicate that the inten- 
tion of the Legislature was not to allow a corporation to institute a suit as a 
pauper. That Rre is as follows :— 

“292. Where the company has no available assets:—Where a company against which 
a winding-up order has been made has no available assets, the Official Liquidator may, 

12 [1944] A.I.R. Oudh 248. 14 (1893) L.L.R. 18 Bom. 237. 


13 (1911) I.L.R. 36 Bom. 279, 8.0. 18 Bom. 15 (1924) 26 Bom. L.R. 380. 
L.R. 577. 
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with the leave of the Court, incur any necessary expenses in connection with the 
winding-up out of any permanent advance or other fund provided by the Central 
Government, and the expenses so incurred shall be recouped out of the assets of the 
company in priority to the debts of the company.” (Proviso is omitted as it is not 
material.) 

It is sufficient to say that this is merely an enabling rule and it does not in any 
way affect the rights which the corporation may have under the Code of Civil 
Procedure. to institute a suit. 

Then Mr. Chattrapati contended that under s. 280 of the Old Companies 
Act a defendant is entitled to move the Court for requiring a limited liability 
company to furnish security for costs and that it will not be possible to 
secure compliance with such a rule if the company were allowed to sue as a 
pauper. All that I need say about this argument is that the provisions of 
s. 280 do not either expressly or by implication take away the right conferred 
by O. XXXII, r. 1, Civil Procedure Code. It may be that a party may not 
be able to obtain security for costs under s. 280 from a company which had 
been permitted to sue as a pauper but those provisions merely confer a power 
upon a Court to require security to be given in appropriate cases and do not 
make it obligatory upon it to order security to be given in every case. 

For the reasons which I have stated above I make the rule absolute and 
allow the application for revision. The matter will now go back to the lower 
Court for being determined on merits. At that stage it will be open to the 
opponents to raise such contentions on merits as are open to them under 
O. XXXIII, Code of Civil Procedure. 

As regards costs of this Court they will abide the result of the application 
by the petitioner for leave to sue as pauper. 


Application allowed. 





Before Mr. Justice Mudholkar. 


MADHUSUDAN PRABHAKAR CHITALE v. TRIMBAK VYANKATESH 
JOSHI.* 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 37, 40; Sec. 51—Whether judgment- 
debtor can absent himself and appear through his counsel in atiswer to notice under 
O. XXI, r. 37(1)—Judgment-debtor present in Court in answer to such notice but at 
adjourned hearing remaining absent and appearing through counsel—Whether Court 
has jurisdiction to issue warrant for arrest of judgment-debtor 

In answer to a notice issued under O. XXI, r. 37(1), of the Civil Procedure Code, 
1908, the judgment-debtor must appear in Court in person and his appearance through 
a counsel is not enough. ; . ; 

Where a judgment-debtor was present in Court on the date originally mentioned 
in the notice issued under O. XXI, r. 37(1), of the Code, and the matter was ad- 
journed to a subsequent date, but on that date he remained absent and his counsel 
put in his appearance on his behalf on the adjourned date, 

Held, that this was not a sufficient compliance with the requirements of the 
notice and of the law, and Í A 7 

that the Court could under O. XXI, r. 37 (2), of the Code order the issue of a war- 
rant for the arrest of the judgment-debtor. 

The provisions of O. XXI, r. 40, of the Code, apply after the judgment-debtor ap- 
pears in Court in pursuance of either of a notice or a warrant under O. XXL r. 37. 


THe facts appear in the judgment. 


L. P. Pendse, for the petitioner. 
8. G. Mandrekar, for the opponent. 


*Deotded, January 20, 1960. Civil Revision Application No. 46 of 1958. 
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MUDHOLKAR J. This is an application by the petitioner for the revision 
of an order passed in execution by the Small Causes Court at Poona, directing 
the arrest of the petitioner under O. XXI, r. 37, sub-r. (2), Civil Procedure 
Code. f 

The opponent obtained a decree for Rs. 417-8-0 against the petitioner on . 
August 4, 1955. As the petitioner did not pay the decretal amount the opponent 
filed an application for execution of the decree. By that application the oppo- 
nent sought the arrest and detention of the petitioner in a civil jail. After 
the application was made the Court issued a notice to’ the petitioner under 
O. XXI, r. 37, sub-r. (Z), Civil Procedure Code. The petitioner attended the 
Court» in obedience to the notice and filed his written statement. The matter 
was then adjourned and the petitioner failed to attend on the date of the 
adjourncd hearing. According to Mr. Pendse, the petitioner’s counsel put in 
his appearance on his behalf in Court on the date of the adjourned hearing., 
As the petitioner was not present in person the Court ordered the issue of a 
warrant against him under O. XXI, r. 37, sub-r. (2). Mr. Pendse contends 
that the Court had no jurisdiction to make an order of this kind for two reasons. 
In the first place, according to him, the petitioner was not bound to be pre- 
sent in person, and the appearance on his behalf by his counsel was sufficient 
compliance with the requirements of law. The second ground urged by him 
is that under the law as it stands today the burden is upon the decree-holder 
to satisfy the Court that it is necessary to commit the judgment-debtor to 
prison and that, therefore, it is not necessary for the judgment-debtor to show 
cause why he should not be committed to prison, until and unless the decree- 
holder makes out a prima facte case for the committal of the judgment-debtor 
to prison. : ; 

It is true that s. 51 of the Civil Procedure Code as well as O. XXI, r. 40, 
have been amended in the year 1936, but the question here is not whether the 
petitioner can be committed to prison or not but whether Court has jurisdic- 
tion under sub-r. (2), r. 87, O. XXI, to order the issue of a warrant for his 
arrest because he was not present in Court on the adjourned date of hearing. 
No doubt under O. III, r. 1, Civil Procedure Code, a party, who is required to 
appear before the Court, may either appear in person or through a recognised 
agent or a pleader. But that rule itself lays down that where it is expressly 
provided otherwise by any law, a party will have to appear in person. Now, 
if one reads the provisions of sub-r. (1), r. 87; of O. XXI, it will be clear that 
the Code contemplates the personal presence of the judgment-debtor because 
under that sub-rule the Court has also a power to issue a warrant for the ar- 
rest of the person against whom the execution is sought. In lieu of issue of 
such a warrant the Court has power to direct the issue of a notice. But even 
in answer to such a notice the judgment-debtor must appear in Court in per- 
son and his appearance through a counsel is not enough. This is made fur- 
ther clear by the form of notice which is used in a case of this kind. Form 
No. 12 in Appendix E of the First Schedule to the Civil Procedure Code con- 
tains these words, 

“you are hereby required to appear before this Court on the day of 

19 , to show cause why you should not be committed to the civil prison in execution 
of the said decree.” ; 
This form has not been amended consequent on the amendment of O. XXI, 
r. 40, and of s. 51, Civil Procedure Code. If we compare the language used 
_ here and that used in Form No. 1 in Appendix B to the First Schedule, Civil 
Procedure Code, it will be further clear that where a notice is issued in Form 
No. 12 the person against whom such a notice is issued has to appear in person. 
Now, in Form No. 1 of Appendix B the language used is, 

“you are hereby summoned to appear in this Court in person or by a pleader duly 
instructed, and able to answer all material questions relating to the suit,...” 
Therefore, when the intention of the Legislature was to give an option to the 
person to whom a summons is issued whether to appear in person or through 
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some one else, it specified the option in the notice itself. I am, therefore, un- 
able to accept Mr. Pendse’s contention that the appearance through counsel 
on the adjourned date was a sufficient compliance with the requirements of the 
notice and of the law. It may be that the petitioner was present on the date 
originally mentioned in the notice and actually filed his written statement on 
that day but the matter was not taken up by the Court on that day but on a 
subsequent day. Therefore, it was obligatory upon the petitioner fo remain 
present on that date. By his failure to do so he brought upon himself the 
consequences provided by sub-r. (2) of r. 37 of O. XXI. Now, under this sub- 
rule the Court has the power to issue a warrant of arrest against the judgment- 
debtor who, despite service of notice under sub-r. (J), does not appear in Court 
or is not present in Court on the date for which the matter is fixed for hear- 
ing. Where a Court issues a warrant either under sub-r. (J) or under sub- 
r. (2) it does not do so with the intention of committing the person against 
whom a warrant is issued to prison. It only issues such a warrant to secure 
the presence of such a person in Court. For these reasons the provisions of 
s. 51 or of O. XXI, r. 40, are not applicable. The provisions of the latter rule 
would apply at a later stage, that is, after the judgment-debtor appears in 
Court in pursuance either of a notice or a warrant. 

For these reasons I am satisfied that the order sought to be revised is correct. 
The application for revision is dismissed. Rule is discharged with costs. 


Application dismissed. 


Before Mr. Justice Mudholkar. 
GUNAVANTIBAT NANIKRAM v. THE OFFICIAL ASSIGNEE.* 


Arbitration Act (X of 1940), Sec. 33—Agreement referring dispute concerning partition 
of property to arbitration—Agreement entered into between father in joint family and 
mother and mother representing minor sons—Award made and filed in Court—Whe- 
ther a valid reference of dispute to arbitration—Procedure to be followed by Court 
where award filed in Court and Court invited to pass decree in terma thereof. 


Where an award is filed in a Court and the Court is invited to pass a decree in 
terms of the ayard the position, where the award affects the interestg of the minors 
also, is this: If the minor is shown in the proceedings as being represented by some 
one as a guardian, the Court gets jurisdiction to pass a decree with respect to the 
interests of the minors in terms of the award; where such a person is not the legal 
guardian of the minor the Court has to make an order appointing such a person as 
a guardian ad litem of the minor; but if the Court omits to do so the decree ulti- 
mately passed by it does not become a nullity but is merely voidable at the instance 
of the minor. 

Where no decree has been passed, any person who on the face of it appears to be 
a party to a reference to arbitration, is entitled to show to the Court that the refer- 
ence to arbitration of a dispute was itself bad because there was no agreement in 
law between the parties to refer such a dispute to arbitration. This applies not only 
to a case where on the one side there is a major and on the other side there is a 
minor, who is not properly represented, but also to a case where on the one side there 
is a major and on the other side, apart from an improperly represented minor, there 
is a major. 

The father in a joint Hindu family on the one hand and the mother and the minor 
sons as represented by the mother on the other entered into an agreement for refer- 
ring a dispute between them concerning the partition of certain property to arbitra- 
tion. The arbitrator made his award and it was filed in Court. In an application 
to set aside the award, the Court inter alia held that there was no valid reference of 
the dispute to arbitration because the so-called agreement between the father on the 


*Decided, February 10, 1960. Appeal No. Divan, Judge, City Civil Court, in Award No. 
188 of 1957, against the order passed by B. J. 95 of 1951. 
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one hand and the mother on-the other acting for herself as well as representing her 
sons was no agreement at all:— 

Held, that the mother could not in any way represent the minors when she pur- 
ported to enter into an agreement on their behalf with her husband to refer the 
dispute to arbitration, 

that, therefore, there was no agreement in law to refer the dispute to arbitration, 
and 

that the reference, therefore, was not a valid reference and the award made there- 
on was vitiated. : 

Sir Chinubhat Madhavlal v. Udyam Girjaprasad,! referred to. 
Shantilal Mewaram v. Munshilal Kewalram,' distinguished. 

It is the duty of the Court, which is called upon to pass a decree in terms of the 
award, to be satisfied that there was a real dispute between the parties and that it 
is not being made merely an instrument for perpetrating fraud. 

Velchand Chhaganlal v. Lieut. Liston, referred to. 


D. 8. Parikh, with C. T. Gandhi, for the appellants. 
Miss H. P. Shamdasani, for the respondent. 


MuDHOLKAR J. This is an appeal from an order of the City Civil Court, 
Bombay, setting aside the award passed by the Arbitrator upon a reference 
made to him by the parties. ; 

The facts as alleged by the opponent are as follows: One Nanikram, who 
is now dead, and his wife Gunavantibai on behalf of herself and her two sons, 
Pahlajraj, appellant No. 2, and Pribhdas, appellant No. 3, entered into an 
agreement on June 29, 1951, for referring a dispute between them concerning 
the partition of certain moveable and immoveable properties to arbitration by 
one Rughnath on June 29, 1951. The arbitrator made an award on July 5, 
1951, after hearing the parties and considering the evidence adduced by them. 
This award was filed in the City Civil Court immediately thereafter. On Octo- 
ber 8, 1951, Nanikram filed a petition in that Court, which was No. 95 of 1951 
for setting aside the award on various grounds. His counsel, however, with- 
drew that petition sometime thereafter with the result that the Court passed a 
decree in terms of the award. Upon an application made to him by the Official 
Assignee the decree passed in terms of the award was set aside by Mr. Honavar, 
the then Principal Judge of the City Civil Court, on the ground that at the 
date of the withdrawal of the application No. 95 of 1951 Nanikram had been 
adjudicated an insolvent. After the decree was set aside the learned Judge 
enquired into that application made by Nanikram. It may be mentioned that 
on the adjudication of Nanikram as an insolvent, the Official Assignee was 
substituted in his place and that is how he came to make an application for 
setting aside the decree. Mr. Honavar, eventually, set aside the award on the 
ground that there was no real dispute between the parties, that the award was 
collusive and that the reference itself was made for perpetrating a fraud on 
' the creditors of Nanikram. An appeal was preferred from the decision of 
Mr. Honavar, which was heard by Chagla C.J. and Dixit J., who by their 
judgment dated July 22, 1955, set aside the decision of Mr. Honavar and re- 
manded the matter to the City Civil Court with certain directions. Thereafter 
the Official Assignee amended the original application made by Nanikram and 
the application as amended was enquired into by Mr. Divan, a Judge of the 
City Civil Court. 

After the amendment of the petition before the City Civil Court, the appel- 
lants filed a further affidavit denying what was stated by the Official Assignee, 
The learned Judge of the City Civil Court then framed a number of issues 
and came to the conclusion that the reference and the award were bogus and 

1 (1948) O.C.J. Suit No. 2176 of 1948, L.R. 862. 
decided by M. V. Desai J., on September 28, cs ve) I.L.R. 38 Bom. 638, s.o. 16 Bom. 


1948 (Unrep.). 
2 (1932) I.L.R. 66 Bom. 595, 8.0. 34 Bom. 
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colourable and further came to the conclusion that there was no valid refer- 
ence of the dispute to arbitration. These findings of the learned Judge are 
challenged before me by Mr. Parikh on behalf of the appellants. 


Dealing with the question of the validity of the reference, the learned Judge 
observed that if there is a joint family and there is an agreement to refer dis- 
putes to arbitration to which dispute the father on the one hand and the 
mother representing herself and the minor sons on the other are parties, such 
a reference is not a valid reference at all. He relied upon an unreported deci- 
sion of Mr. Justice M. V. Desai in Sir Chinubhai Madhavlal v. Udyan Girja- 
prasad! in support of this conclusion. In that case an application for stay of 
proceedings in a suit was made under s. 34 of the Arbitration Act upon the 
ground that there was an agreement between the parties to refer the dispute 
to arbitration.. There also the dispute was between the father on the one hand 
and his sons and wife on the other and related to the partition of the family 
property. The sons were minors and the reference to arbitration was signed 
on their behalf by their mother. The learned Judge referred to a number of 
decisions on the point and came to the conclusion that in circumstances like 
these the reference is not competent at all because where a mother is also a 
party to the agreement in her individual capacity she cannot at the same time 
act as a guardian of her two minor children. In the course of his judgment 
the Tened Judge observed :— 

..In the case of a joint Hindu family where there is an agreement: to refer to 
E the agreement is between all members of the coparcenery and each member 
must agree with the other member to refer to arbitration. It is clear that the mother 
acting as the natural guardian of minor defendants Nos. 2 and 3 could not enter into 
an agreement with herself. Further so long as the plaintiff continued to be the natural 
guardian of minor defendants Nos. 2 and 3, the mother had no right to bind the minors 
by an agreement of reference to arbitration and there was no order of the Court autho- 
Tising her to enter into such an agreement....” 


Before the learned Judge reliance was placed upon a.decision of a Division 
Bench of this Court of Beaumont C.J. and Mirza J. in Shantilal Mewaram v. 
Munshilal Kewalram® and in particular upon the following passage therein 
(p. 605) :— 

“Then the next point taken by Mr. Desai is that there was no legal reference, inas- 
much as the mother had no power on behalf of her minor son to refer the matter to 
arbitration. The learned Judge dealt with that point, as I understand him, by saying 
that if the mother had gone to the Court and asked to be appointed as guardian of her 
minor son with liberty to file a suit for partition, that liberty would no doubt have 
been granted, and although she did not actually go to the Court nevertheless she is en- 
titled to be put into the same position as though she had taken that step I doubt 
myself whether that reasoning is right; Generally speaking, the only way to bind an in- 
fant by a contract is to get the approval of the Court to the contract on behalf of the 
infant, and if in fact the approval of the Court is not asked for, it seems tp me irrelevant 
to consider what view the Court would have taken had an application in the matter 
been made to it. To bind an infant, an order of the Court is vital. As there was no 
order of the Court here, I am disposed to think that the mother could not bind the 
infant by the reference to arbitration. But in my view of the matter that is really ir- 
relevant, because I think the father, as the manager of the joint property, had power 
to refer the matter to Kunwersen and at any rate to bind his owh interest.” 

The learned Judge, however, distinguished this case from the one before him 
on the ground that in the case before him the so-called agreement was between 
the father on the one hand and the mother on the other acting for herself as 
well as representing her sons and was thus no agreement at all in law. 

It seems to me, however, that the decision in the aforesaid case can be dis- 


1 (1948) O.C.J. Suit No. 2176 of 1948, 2 (1932) I.L.R. 56 Bom. 595, 5.0. 34 Bom. 


decided by M. V. Desai J., on September 28, L.R. 862. 
1948 (Unrep.). 
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tinguished on another ground also. There a partition had already been effect- 
ed by an arbitrator in pursuance of a reference made to him by the father in 
which reference the mother had also joined in her capacity as the guardian of 
her minor children. As has been rightly pointed out by Beaumont C.J. the 
father has an undoubted power under the Hindu law to effect a partition be- 
tween himself and his sons and, therefore, where a partition is effected by the 
father, it is ordinarily binding on the sons. Further, according to the learned 
Chief Justice such a partition cannot be permitted to be questioned by the 
father himself though it would be open to the minor sons, on attaining majo- 
rity, to question it on the ground that it is unfair. Since in that case the par- 
tition had already been effected and had been acted upon, the Court held that 
the creditors of the father could not reach in execution the property allotted 
to the sons at the partition. In the present case the partition has not been 
acted upon at all. The arbitrator has made an award whereunder he has 
allotted certain property to the father, some to the mother, and some to the 
minor sons. It does not appear that the members of the family have taken pos- 
session of the property respectively allotted to them in pursuance of the 
partition effected by the award. On the other hand the mother and the sons 
wanted the help of the Court for establishing their rights under the award 
and, therefore, they made an application to the Court for passing a decree in 
terms of the award. Such being the position, the Court has undoubted juris- 
diction to satisfy itself whether there was a valid reference to arbitration and 
whether there was really any dispute between the parties. Now, where the 
matter stands at a stage like the one in this case it is competent to the Court, 
nay, even necessary, to satisfy itself that there was a valid agreement to refer 
the dispute between the parties to arbitration. The essential condition for an 
agreement is that there must be two parties to it. Here, it is said, the parties 
are the father on the one hand and the mother and the minor sons as repre- 
sented by the mother on the other. But the position in law is that so long 
as the father is alive and has not abandoned his rights of guardianship over 
his children, he alone is their legal guardian. The mother, therefore, cannot 
arrogate to herself the capacity of the legal guardian of her children nor 
indeed can she regard herself even as their natural guardian during the life- 
time of her husband, unless, of course, the husband has abandoned all his 
rights of guardianship. That is not the position here. The mother cannot be 
said to be a de facto guardian either because admittedly all the parties were, 
at the relevant time, living together and continued to live together even after 
the so-called award was made by the arbitrator. It would follow from this 
that the mother could not in any way represent the minors when she purport- 
ed to enter into an agreement on their behalf with her husband to refer the 
dispute to arbitration. 


As already pointed out, in the aforesaid, case Beaumont C.J. did take the 
view, and with respect rightly, that inasmuch as there was no order of the 
Court entitling the mother of the minors to make a reference to arbitration, 
she could not bind the sons by the reference made by her. The further ques- 
tion, whether the reference being invalid the award itself is vitiated, did not 
arise for consideration in that case, for there, the assistance of the Court was 
not sought for passing a decree in terms of the award. It would follow, there- 
fore, that had no decree been passed in that case upon the basis of the award 
made by the arbitrator and an objection been raised to the award on the 
ground that the reference itself was invalid, the objection would have been 
upheld. Where no objection is taken to the passing of a decree in terms of 
an award, the decree cannot be said to be a nullity but is merely voidable at 
the instance of the person who contends that he was not represented at all or 
was not properly represented in the arbitration proceedings. In other words, 
the decree being voidable and not void ab initio, is good until .it is set aside. 
Where a decree has yet to come into existence it is, in my judgment, open to 
every party connected with the arbitration proceedings to allege and prove 
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that those proceedings are ill-founded because there were in fact no two oppos- 
ing parties to the reference to arbitration or because no real dispute was in- 
volved in the so-called reference. In this connection I may refer to s. 33 of 
the Arbitration Act, which runs thus :— 


“33. Any party to an arbitration agreement or any person claiming under him 
desiring to challenge the existence or validity of an arbitration agreement or an award 
or to have the effect of either determined shall apply to the Court and the Court shall 
decide the question on affidavits: i 

Provided that where the Court deem it just and expedient, it may set down the 

application for hearing on other evidence also, and it may pass such orders for discovery 
and particulars as it may do in a suit.” 
This section plainly relates to a stage prior to the passing of a decree in terms 
of an award. Under this provision a party to the arbitration agreement is 
permitted to challenge the existence of the arbitration agreement. Such a 
challenge may be based on various grounds and one of those grounds could be 
that there were really no two parties to the so-called agreement and consequent- 
ly what is styled as an agreement is not an agreement at all in law. The 
considerations, which may well weigh with the Court, when the question be- 
fore it is whether the decree passed upon an award is to be set aside or not 
would not necessarily be relevant when the Court has to deal with an objection 
under s. 33. Where an award is filed in a Court and the Court is invited to 
pass a decree in terms of the award the position, where the award affects the 
interests of the minors also, is this: If the minor is shown in the proceedings 
as being represented by some one as a guardian, the Court gets jurisdiction 
to pass a decree with respect to the interests of the minors in terms of the 
award; where such a' person is not the legal guardian of the minor the Court 
has to make an order appointing such a person as a guardian ad litem of the 
minor; but if the Court omits to do so the decree ultimately passed by it does 
not become a nullity but is merely voidable at the instance of the minor. 
Strictly speaking the provisions of O. XXXII, r. 7, would not apply to that 
stage, but even where the provisions of this rule apply but are not complied 
with, it has been held in a number of decisions that the eventual decree is void- 
able at the option of the minor and is not void ab initio. Where no decree 
has been passed different considerations would have to be borne in mind. It 
is for this reason that any person who on the face of it appears to be a party 
to a reference to arbitration, is entitled to show to the Court that the refer- 
ence to arbitration of a dispute was itself bad because there was no agreement 
in law between the parties to refer such a dispute to arbitration. What I 
have said above would apply not only to a case where on the one side there is 
a major and on the other side there is a minor, who is not properly represented, 
but also to a case where on the one side there is a major and on the other side, 
apart from an improperly represented minor, there is a major. The reason is 
that the parties must be deemed to intend that the agreement is one and indi- 
visible, that is, it is one to which each of the persons named is legally a party. 
Therefore, if in law there is no effective agreement as between a major party. 
and a minor, no obligation is created and the position is not altered because 
along with an unrepresented or improperly represented minor person is also 
ranged a major party. 

It was next contended by Mr. Parikh for the appellants that the father, that 
is, Nanikram, being himself a party to the alleged fraud could not be permit- 
ted to plead his own fraud and have the award set aside under that fraud. 
This question would really not arise for consideration upon the view which I 
have taken that there was no agreement in law to refer the dispute to arbitra- 
tion. However, as the point has been argued at very considerable length, I 
must deal with it. It is no doubt a well settled principle of law that in pari 
delicto potior est conditio defendentis. But this principle would come into 
play when the object of the fraud has been carried out. Here the fraud was 
in the process of being completed. No doubt an award was made in pursuance 
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of an alleged fraudulent reference, but that award had yet to be made a rule 
of the Court. I agree with the learned Judge Mr. Divan that in such circum- 
stances a party has locus penitentiae for retracing his steps and setting out 
the true nature of the transaction before the Court whose aid is being enlisted 
for completing the fraud. Mr. Parikh, however, says that Nanikram had ac- 
quiesced in the fraud and was thus precluded from seeking the assistance of 
the Court for having the award set aside. Mr. Parikh points out that within 
a few days of the making of the award, that is, on July 17, 1951, Nanikram, 
relying upon the award, objected to the levy of attachment against certain 
properties. Again, on August 9, 1951, he filed an affidavit in which also he 
relied upon the award. This conduct, according to him, amounts to acquie- 
scence. Whether it does or does not amount to acquiescence is immaterial 
because the award had not, by then, become a rule of the Court and was thus 
not enforceable at law. I, therefore, reject the contention of Mr. Parikh. 


Two more grounds were raised on behalf of the respondent, and though it 
is not necessary for me to decide them in the light of what I have said regard- 
ing the main contention, I think it is desirable to deal with them briefly as it 
is possible that a further appeal may be preferred against my judgment. One 
of those contentions was that there were no real disputes between the parties 
for being referred to arbitration and the other contention was that the arbitra- 
tion proceedings were merely a farce and that actually nothing was done by 
the arbitrator. Looking merely at the agreement executed by Nanikram and 
purported to be executed by the mother of the minors, on their behalf, and on 
behalf of herself, it does appear that there was a dispute on the question as 
to whether certain properties in the hands of Nanikram were joint family pro- 
perties or his self-acquired properties. According to the respondent, Nanik- 
ram was in financial difficulties about the end of June 1951 and in order to 
screen his properties he wanted to bring into existence a ‘‘pocket instrument?’ 
and that is why a reference was made to an arbitrator. There is no doubt 
left whatsoever from the evidence which has been adduced and which has not 
been challenged before me that in the beginning of July 1951, or even earlier, 
that is roundabout June 30, 1951, Nanikram was carrying on negotiations for 
the mortgage of one of his properties and he in fact mortgaged it on July 4. 
It is significant that the so-called agreement to refer the dispute to arbitration 
was entered into just at about that time. In the mortgage itself the property 
was described as the self-acquired property of Nanikram and as is clear from 
the uncontradicted evidence of Ranchhoddas the bulk of the consideration of 
the mortgage was paid to Gunavantibai, the wife of Nanikram, at the instance 
of Nanikram. Ranchhoddas has clearly stated in the evidence that he told her 
that this amount was obtained by Nanikram by mortgaging his property at 
Chunim near Bandra to his client Hansraj. There is no reason to disbelieve 
the evidence of Ranchhoddas, particularly so because the learned Judge before 
whom he made it, accepted it. It would, therefore, follow that Gunavantibai, 
the mother of the minors, accepted the position that the property was the 
self-acquired property of Nanikram. Inspite of that, we find it stated in the 
arbitration agreement that there was a dispute between the parties as regards 
the nature of Nanikram’s interest in the property. This statement is clearly 
false and had deliberately been made to give a colour of reality to the refer- 
ence. Agreeing with the Court below I accept the contention of the respond- 
ent that there was no real dispute between the parties, which had to be settled 
by a reference to arbitration. 

As regards the proceedings before the arbitrator a bare look at the three 
sheets, which were submitted by him to the Court, would show that those pro- 
ceedings were also a farce. The arbitrator was one Rughnath Hiranand and 
the reference was made on June 29, 1951. Rughnath says that he never knew 
the parties before. He is admittedly a relative of Parasram, who is a friend 
of the father of Gunavantibai. It is Nanikram’s case that the entire farce of 
arbitration was arranged by his father-in-law and this statement of his was not 
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without any basis. Rughnath, immediately after the agreement was executed, 
wrote out some notices calling upon the parties to appear before him on 
July 1, and obtained their signatures on them. It would appear that these 
notices were also drafted by the same pleader, who drafted the arbitration 
agreement. The matter was to be heard the next day but it is said to have 
been heard on July 4, 1951. On that day the arbitrator has recorded the fol- 
lowing statements of the parties :— 
“The Arbitrator has heard the parties and their evidence. We close our case and 
we have no further evidence to adduce. 
I have got no other evidence and I close my side. 
(Sd.) Nanikram, C.H. 
Date 4-7-1951.” 
“I have placed all my evidence to the Arbitrator. I have no further evidence to 
produce. 
Le. Gunvanti Nanikram. 
Date 4-7-1951.” 
“I know Gunvanti. She is my daughter. She has written above and signed the 
same in my presence with her free will and in full senses. 
(Sd.) Jiwanmal Keshavdas. 
Date 4-7-1951.” 
How long the proceedings went on, what was the evidence, what documents 
were produced before the arbitrator, cannot at all be ascertained from the 
papers filed by him. f 

Apart from the three sheets of paper and the arbitration agreement nothing 
else was forwarded by the arbitrator to the Court along with the award. The 
arbitration agreement as well as the award appear to have been typed on the 
same typewriter. The award itself was drafted by Mr. Punjabi, who had 
drawn up the deed of reference to arbitration. No doubt he says that he 
drafted this award on the basis of some ‘‘slip’’ and the notes made by the 
arbitrator. That slip is not forthcoming. He has also deposed that at the 
time of drafting the deed of reference he was told that he would also have to 
draft the award. From this one can infer that the arbitrator himself was to 
play only a nominal role in the so-called arbitration proceedings. On the 
basis of all these materials, I have no hesitation is concluding that the arbitra- 
tion proceedings were a farce and the award was merely a make-believe docu- 
ment. 

I must notice one point which was very strenuously urged by Mr. Parikh 
and it is this: The ground that the award was brought about by collusion 
was not raised at all by Nanikram in his application nor was it raised by the 
Official Assignee within 30 days of the filing of the award and that consequent- 
ly the Official Assignee cannot urge it here. It is sufficient to say that such 
a contention was not raised on behalf of the appellant before this Court when 
the matter was remanded by it. Apart from that it is the duty of the Court, 
which is called upon to pass a decree in terms of the award, to be satisfied that 
there was a real dispute between the parties and that it is not being made 
merely an instrument for perpetrating fraud. In this connection it would be 
proper to refer to a decision of this Court in Velchand Chhaganlal v. Lieut. 
Liston? in which it is laid down that it is the duty of the Court to scrutinise 
an award filed before it and that it is open to the Court, in exercise of its in- 
herent powers, to set aside an award, if it is satisfied that there has been an 
abuse of judicial process. The learned Judges there referred to a Circular 
issued by this Court and which was incorporated in the Civil Manual then in 
force. Similar instructions have been incorporated by this Court in the Re- 
vised Manual and they are to be found in paras. 2 and 3 of Chap. VI. It will 
thus be clear that the Court must exercise due diligence, particularly when 
they are faced with awards of this kind. It is the bounden duty of the Courts 
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to see that their machinery is not availed of by unscrupulous litigants to per- 
petrate fraud on others. Therefore, quite apart from the question whether 
Nanikram or the Official Assignee would be entitled to raise the contention 
that the award was collusive the Court can suo motu consider it. 


For all these reasons I uphold the order of the Court below and dismiss 
the appeal with costs. 
Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desat. 


MORLAYS (B’HAM) LTD. v. ROSHANLAL RAMSAHT* , 
Civil Procedure Code (Act V of 1908), Secs. 13, 44A (1), O. XXI—Meaning of words “ad 
if? in s. 44A (1). 

The words “as if” are used in s. 44A (1) of the Civil Procedure Code, 1908, to make 
the whole scheme of O. XXI of the Code applicable in respect of execution of decrees 
of foreign Courts mentioned in s. 44A (1). The words “as if’ do not mean that the 
decree sought to be executed in India must be treated as having been passed by 
a Court of competent jurisdiction. The executing Court must refuse execution of 
any such decree if it falls within any of the exceptions specified in cls. (a) to (f) of 
s. 13 of the Code. 


On or about February 14, 1957, Morlays Ltd. (plaintiffs) had consigned from 
United Kingdom to Bombay 36 bundles of mixed quality bar ends, hexagons, 
rounds and squares, rusty, of the weight of tons 50-9-2-0 under a bill of lading, 
dated February 14, 1957. From the contents of the bill of lading it appeared 
that the plaintiffs intended these goods to’ be notified for delivery to Messrs. 
Munilal Roshanlal and the title on labels was to be ‘‘ Orient 1653, Bombay XXX”. 
These goods were originally not intended to be delivered to Roshanlal and 
another (defendants). The plaintiffs’ arrangement for delivery of these goods 
to or through Messrs. Munilal Roshanlal failed. The goods arrived at Bombay 
on March 31, 1957. The defendants had prior transactions with the plaintiffs 
and by April 1957, the plaintiffs had negotiated with the defendants to clear. 
and receive delivery of these goods under the defendants’ import licence for 
import of goods of the quality consigned. By their letter dated April 10, 1957, 
the plaintiffs forwarded a contract No. 1728 showing the price of £34 per long 
ton x.i.f. Bombay including freight, surcharge etc. for the sale of these goods to 
the defendants and for clearance thereof under the defendants’ import licence. 
Though this contract was forwarded along with the letter dated April 10, 1957, 
it was dated March 5, 1957, for obvious reasons. At the foot of this contract 
a slip being an ‘‘acknowledgment note’’ to be signed by the defendants as 
purchasers was affixed. That ‘‘acknowledgment note’’ was however not signed 
and returned by the defendants to the plaintiffs. The defendants ultimately 
cleared and received delivery of these goods. Claim arose regarding short-deli- 
very, and expenses of survey and wharfage and demurrage. By their letter 
dated September 17, 1957, the defendants furnished to the plaintiffs evidence 
in support of their contentions and admitted £ 1,288-18-0 as payable but claim- 
ed credit for £594. The plaintiffs disregarded the claim for £594 and filed 
this suit to recover £1,288-18-0 and obtained a decree from the High Court 
of Justice, Queen’s Bench Division, in England. 


The plaintiffs applied to the High Court at Bombay for execution of the 
decree and in pursuance of that execution notice dated April: 24, 1958, under 
O. XXI, r. 22, of the Civil Procedure Code, was served on the defendants. The 
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main contention of the defendants was that the decree in question was a nullity 
and should not be allowed to be executed against the defendants as the decree 
was a foreign judgment pronounced by a Court without jurisdiction. 


M. R. Parpia, for the plaintiffs. ` 
R. J. Joshi, with M. P. Laud, for the defendants. 3 

K. K. Dzsar [His Lordship after stating the facts and dealing with points 
not material to this report proceeded.]. Mr. Parpia also argued that on a true 
construction of the provisions of s. 44A of the Code I should hold that the 
decree in question is not nullity and the defendants’ contention was incorrect. 
The relevant part of s. 44A provides as follows :— 

“44A. (1) Where a certified copy of a decree of any of the superior Courts of the 
United Kingdom or any reciprocating territory has been filed in a District Court, the 
decree may be executed in India as if it had been passed by the District Court. 

(3) ...the District Court shall refuse execution of any such decree, if it is shown 
to the satisfaction of the Court that the decree falls within any of the exceptions speci- 
fied in clauses (a) to (f) of section 13.” 

_ Mr, Parpia’s contention is that the true meaning of the words ‘‘as if” as 

used in sub-s. (7) is that the decree in favour of the plaintiffs must be treated 
as having been passed by this Court and consequently it must be held to have 
been passed by a Court of competent jurisdiction. In my view that conten- 
tion is contrary to and impossible having regard to the provision in sub-s. (3) 
which provides that this, Court as executing Court shall refuse execution of 
the plaintiffs’ decree if it falls within any of the exceptions specified in cls. 
(a) to (f) of s. 13. As I have already held, the decree in question falls with- 
in exception (a) of s. 13 and is a decree not of a Court of competent jurisdic- 
tion. The words ‘‘as if” are used in sub-s. (7) to make the whole scheme of 
O. XXI applicable in respect of execution ofe decrees of foreign Courts men- 
tioned in sub-s. (7). The words ‘‘as if” have no wider meaning as is suggested 
by Mr. Parpia. 

[The rest of the judgment is not material to this report.] 

Application dismissed. 

Solicitors for the plaintiffs: Mulla & Mulla & Craigie Blunt & Caroe. 

Solicitors for the defendants: Vachha & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Patel. 


MAGANBHAI HARIBHAI PATEL v. MANGALDAS 
HARGOVINDAS SHAH.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 22—Creditor’s ap- 
plication for adjustment of debts—First transaction between debtor and creditor in 
1938—Subsequent transactions between parties after January 1, 1940—Whether 
s. 22(3) applicable to entire dealings between parties—Construction. 


` Under g. 22 of the Bombay Agricultural Debtors Relief Act, 1947, which provides 
for the mode of taking accounts, all those transactions which commenced before 
January 1, 1931, must be made up in accordance with r. (1) following s. 22, and after 
making a 40 per cent. cut in the amount due in respect of principal and interest the 
amount due must be brought to the date of the institution of the application for ad- 
justment of debts. Similarly, those transactions which commenced between January 


*Decided, February 8, 1960. Civil Revision of 1956, from the Order passed by J. J. Sheth, 
Application No. 699 of 1958, against the 2nd Joint Civil Judge, Junior Division, at 
decision of M. B. Desai, Extra Assistant Vaijapur, in B.A.D.R. C.C. No. 4766 of 1950. 
Judge at Mehsana, in B.A.D.R. Appeal No. 10 


L. R.—39. 
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1, 1931, and January 1, 1940, must be dealt with, the reduction in this case being 30 
per cent. both in principal and interest, and the amount due has then to be brought 
to the date of institution of the application. In the case of transactions which com- 
menced on or after January 1, 1940, only the interest could be reduced. Thereafter 
subject to the other provisions of the Act, the entire amount due at the date of the 
institution of the application must be determined and an award made. 


Tue facts appear in the judgment. 


S. N. Patel, for the applicant. 
8. H. Sheth and M. P. Shah, for the opponent. 


PATEL J. This revisional application raises a very interesting question re- 
garding the interpretation of s. 22 of the Bombay Agricultural Debtors Re- 
lief Act, 1947, and it arises under the following circumstances. The petitioner 
is a debtor under the Bombay Agricultural Debtors Relief Act and the oppo- 
nent is the creditor. The creditor had made an application for adjustment 
of the debts of the debtor. It appears that the first transaction between the 
parties had taken place sometime about the year 1938, and from June 1938 to 
December 31, 1939, the total advances made to the debtor amounted to a sum 
of Rs. 65. Substantial transactions, involving thousands of rupees, have taken ` 
place between the parties after January 1, 1940. The trial Court held that 
since the first transaction between the parties commenced before January 1, 
1940, i.e., in 1938, s. 22(3) of the Bombay Agricultural Debtors Relief Act 
applied and, therefore, a 30 per cent. cut must be applied to the amount due 
in respect of the entire dealings between the parties. The creditor appealed 
to the District Court and the District Court held that the 30 per cent. cut 
would apply only to those transactions which took place before January 1, 
1940, while, so far as the transactions after January 1, 1940, were concerned, 
only the interest could be reducgd. The question which now falls to be consi- 
dered is, which of the views is the correct one. It is the debtor who has 
come tô this Court in revision. 

Mr. Patel has argued on behalf of the petitioner that a plain reading of s. 22 
leaves no room for doubt that the decision of the trial Court is correct. Now, 
s. 22, so far as relevant, says: 

“Notwithstanding any agreement between the parties or the persons (if any) through 
whom they claim, as to allowing compound interest or setting off the profits of mort- 
gaged property without an account in lieu of interest, or otherwise determining the man- 
ner of taking the account, and notwithstanding any statement or settlement of account, 
or any contract purporting to close previous dealings and create a new obligation, the 
Court shall inquire into the history and merits of the case and take account between 
the parties from the commencement of the transactions subsisting between the parties 
and the persons (if any) through whom they claim, out of which the claim has arisen 
and determine the amount due to each of the’ creditors at the date of the application 
made under section 4, according to the following rules...” 

Then follow the rules. Rule 1 provides: 

“{a) Separate accounts of principal and interest shall be taken; 

(b) In the account of principal there shall be debited to the debtor only such 
money as may from time to time have been actually received by him or on his account 
from the creditor, and the price of goods, if any, sold to him by the creditor; 

(c) In the accounts of principal and interest there shall also be debited the amounts, 
if any, respectively due for principal (including costs) and imterest under any decree 
or order passed by a competent Court in respect of any debt:” 

Then there is a proviso with regard to apportionment towards principal and 
interest of the amount due under the decree where no specific mention is made 
about each of the items. We are not here concerned with that proviso. Then 
come rr. 2 and 3 on which great reliance is placed. Rule 2 provides as follows: 

“In the case of transactions which commenced before the 1st January 1931 the Court 

shall take the account up to the date of the institution of the application and in the 
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account of interest there shall be debited to the debtor, simple interest on the balance 
of principal for the time being outstanding at the rate agreed upon between the parties 
or at the rate allowed under any decree passed between the parties, or at a rate not 
exceeding 12 per cent. per annum, whichever is the lowest. The amount found due in 
Tespect of principal as well as in respect of interest shall, each separately, be reduced 
by 40 per cent. notwithstanding that a decree or order of a civil Court was passed in 
respe@t of any such amount or portion thereof. The amounts so reduced shall be taken 
to represent the amounts due im respect of principal and interest on the date of the 
institution of the application.” 9 

To the similar effect is r. 3 which provides as follows :— 

“In the case of transactions which commenced on or after the 1st January 1931 but 
before the 1st January 1940 in the account of interest there shall be debited to the debtor, 
simple interest on the balance of principal for the time being outstanding at the rate 
agreed upon between the parties, or at the rate allowed under any decree passed between 
the parties, or at a rate not exceeding 9 per cent. per annum, whichever is the lowest. 
The amount found due on the date of the institution of the application in respect of 
principal as well as interest shall each separately be reduced by 30 per cent. notwith- 
standing that a decree or order of a civil Court was passed in respect of any such 
amount or portion thereof. The amounts so reduced shall be taken to represent the 
amounts due in respect of principal and interest on the date of the institution of the 
application.” 

Rule 4 says: 


“In the case of transactions which commenced on or after the Ist Samidry 1940 in the 
account of interest there shall be debited to the debtor simple interest on the balance 
of principal for the time being outstanding at the rate agreed upon between the parties, 
or at the rate allowed under any decree passed between the parties, or at rate not ex- 
ceeding 6 per cent. per annum, whichever is the lowest.” 

Mr. Patel has laid a great deal of emphasis on the words ‘‘transactions which 
commenced’’ appearing in the beginning of each of these rules. He argues 
that since the transactions between the parties in this case commenced, i.e., the 
first transaction took place, after January 1, 1931, but before January 1, 1940, 
r. (3) of s. 22 applied to the case and, therefore, the view taken by the trial 
Court is correct. He also relies on the last sentence in each of these rules 
which reads as follows: 


“The amounts so reduced shall be taken to represent the amounts due in respect 
of principal and interest on the date of the institution of the application.” 
On the other hand, Mr. Sheth argues that in this argument what is overlooked 
is that each transaction has a commencement and an end, inasmuch as regard- 
ing each transaction there are bound to be payments. He, therefore, argues 
that if this is borne in mind, then the construction for which he argues is 
neither improper nor impossible. If this test is applied, then it is clear that 
in respect of each transaction which commenced before January 1, 1931, a cut 
of 40 per cent. must apply, while in respect of each transaction that com- 
menced on or after January 1, 1931, but before January 1, 1940, a cut of 30 
per cent. must be applied, and in the case of each transaction which commenced 
on or after J: anuary 1, 1940, only the interest could be reduced. He says that 
this construction is consistent with rules of justice. z 


It seems that while giving relief to debtors a somewhat arbitrary rule, which 
could not be avoided, has been adopted. It would appear that the Legislature 
had in view the fact that a creditor who has had a transaction for a long time 
would have been sufficiently paid and if a certain reduction is made in the 
amount due to him, he would not suffer any injustice. With that view possibly 
the Legislature enacted that in respect of transactions which commenced be- 
fore January 1, 1931, a reduction of 40 per cent. must be applied and in the’ 
ease of those transactions which commenced on or after January 1, 1931, but 
before January 1, 1940, a reduction of 30 per cent. must be applied, and in 
respect of recent transactions, which commenced after January 1, 1940, be- 
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cause not much advantage would have been gained by the creditor, only the 
rate of interest be reduced. 

Now, it is an accepted rule of construction of statutes that where the words 
of a statutory provision are clear and unambiguous, effect must be given to 
those words, whatever may be the inconvenience or hardship to the parties 
concerned. It is also an accepted rule that normally the presumption is that 
the Legislature did not intend to cause greater hardship and injustice thén was 
absolutely necessary. It is also an accepted rule of construction that where 
two constructions are possible, the Court should adopt the one, which causes 
the least injustice to any of the parties, consistent with the object with which 
the statute was enacted. Now, applying these tests, I have no hesitation in 
accepting the contention of Mr. Sheth. Having regard to the fact that every 
transaction must have a beginning and an end, this construction is equally 
possible as the first one suggested by Mr. Patel. Adoption of this construction 
would lead to the least injustice to any one of the parties, and there is no 
reason why this construction should not be accepted. 

My attention has, however, been invited by Mr. Patel to the provisions of 
s. 42 as it stood under the Act of 1939. Section 42, sub-s. (2), provided: 


“The Board shall take the account under sub-section (1) according to the follow- 
ing rules, namely:—... : 

(e) (i) In the case of transactions which were commenced before the Ist January 
1931, the Board shall take accounts in accordance with the provisions of this section up to 
Ist January 1931, provided that in the account of interest there shall be debited to the 
debtor yearly interest on the balance of the principal for the time being at 12 per cent. 
per annum or at the agreed rate whichever is lower. On taking such accounts, the 
amounts found due on January Ist 1931 in respect of the principal as well as in respect 
of the interest shall, each separately, be reduced by 40 per cent. notwithstanding that 
a decree or order of a civil court has been passed in respect of any such amount or 
portion thereof, provided that if such transactions had commenced on or after 1st January 
1930, the reduction in both the amount of the principal and interest found due shall 
be by 30 per cent. The amount so reduced shall be taken to represerit the amount due 
in respect of the principal and interest on 1st January 1931. Separate accounts shall 
thereafter be taken of the principal and interest up to the date of the application pro- 
vided that the interest shall be calculated at the rate agreed to between the parties or 
9 per cent. per annum whichever is lower; 

(e) (ii) In the case of transactions which commenced on or after 1st January 1931, 
in the account of the interest there shall be debited to the debtor yearly interest on 
the balance of principal for the time being outstanding at 9 per cent. per annum or at 
the agreed rate whichever is lower...” i ` 
It is argued that the Legislature has changed the words in the present section 
and it must be with a definite intent and that could only be to reduce the debt, 
as mentioned in rr. (2) and (3) of s. 22, irrespective of the slab system. It 
is not possible to accept this contention. The new sections which are framed 
under the Act of-1947 are more compact, but they do not show any intention 
on the part of the Legislature to so alter the provisions as to arbitrarily re- 
duce the outstandings of creditors. Moreover, the present form has, it seems, 
become necessary because the period of the debts is divided into three parts 
with different reductions. The change of language has been adopted to suit 
the new scheme. As stated earlier. if this construction is adopted, then the 
whole scheme of s. 22 is obvious. The first part of the section says that the 
account of the dealings between the parties shall be taken according to the 
rules following the section. Rule (7) is a general rule which says that on the 
one hand you will take the principal and on the other the interest, and the 
amounts shall be made up in a particular manner. Rule (2) provides for tran- 

' sactions which commenced before January 1, 1931. All those transactions must 
be made up in accordance with r. (1), and after making a 40 per cent. cut in 
the amount due in respect of principal and interest the amount due must be 
brought to the date of the institution of the application. Similarly, under 
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r. (3), those transactions which commenced between January 1, 1931, and 
January 1, 1940, must be dealt with, the reduction in this case being 30 per 
cent. both in principal and interest, and the amount due has then to be brought 
to the date of institution of the application. Rule (4) applies to those tran- 
sactions which commenced on or after January 1, 1940, and it provides for 
reduction in the amount of interest alone. Thereafter subject to the other 
provisions the entire amount due at the date of the institution of the applica- 
tion must be determined and an award made. Since this construction causes 
the least injustice to the parties, this seems to be the proper construction which 
should be adopted in this case. 7 
The result is, the rule is discharged. Under the circumstances of the case, 
there will be no order as to costs in this application. 
Rule discharged. 


CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Raju. 
STATE v. PREMDAS SUKRITADAS.* 
Criminal Procedure Code (Act V of 1898), Secs. 476, 479A—Applicability of ss. 479A and 


476—Whether recourse can be had to s. 476 when no action taken against alleged 
perjurer under s. 479A. 


Tn cases of false evidence, s. 476 of the Criminal Procedure Code, 1898, can be re- 
sorted to where the Judge has not acted under s. 479A of the Code. 

Section 479A of the Criminal Procedure Code, 1898, applies where the Court acts 
suo motu at the time of declaring its judgment, and records a finding that a person 
appearing before it as a witness had intentionally given false evidence or has inten- 
tionally fabricated false evidence. Section 476 of the Code deals with cases where 
the Court can act on an application made to it in this behalf or even when no appli- 
cation is made to it. Section 479A, therefore, applies only to certain cases of false 
evidence, namely, serious, flagrant and patent cases of perjury where the Judge acts 
under s. 479A(1), and s. 476 applies to all other cases of false evidence where the 
Judge has not recorded a finding under s. 479A(1). 

The expression “if in respect of such a person proceedings may be taken under 
this section” contained in s. 479A(6) of the Criminal Procedure Code, 1898, means 
“if in respect of such a person a finding has been recorded in the judgment as 
referred to in sub-section (1) of s. 479A.” 
` Quaere: Whether when the Judge takes action against a person under s. 479A in 
respect of a statement, an application can be made under s. 476 against the same 
person in respect of a different statement. 

Jai Bir Singh v. Malkhan Singh,’ Narajappa v. Chikkaramiah,’ Mannalal v. Ram- 
kishan’ and Parshotam Lal v. Madan Lal, differed from. 

Durga Prasad v. State of U.P.’ Kasi Thevar v. Chinniah Konar* and Dr. Pal Chau- 
dhry v. State of Assam,’ referred to. 


Tue facts appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, for the State. 
B. V. Gaikwad, for opponents Nos. 1 and 2. 

Nisarali, for opponent No. 3. ‘ 

V. W. Badwe, for opponent No. 2. 


*Decided, February 26, 1960. Criminal 
Reference No. 100 of 1959. 

1 [1958] A.LR. All. 364. 

2 [1959] ALR. Mysore 117. 

3 [1959] A.I.R. M.P. 264. 


[1959] A.I.R. Punjab 145. 
[1959] A.LR. Al 744, 
[1960] A.I.R. Mad. 77. 
[1960] A.I.R. 8.C. 133. 


ATR OO 
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Rasu J. This is a reference by the Additional Sessions Judge, Nag- 
pur, recommending that proceedings under s. 476, Criminal Procedure Code, 
pending before Magistrate, Third Class, Nagpur, upon an application made 
by one Jivtya requesting that Court to file a eomplaint against two persons 
Premdas and Ramchandra under ss. 193 and 211, Indian Penal Code, be quash- 
ed. The learned Magistrate overruled the objection taken before him that 
no proceedings under s. 476, Criminal Procedure Code, could be taken because 
the Magistrate who tried the case had not taken proceedings under s. 479A, 
Criminal Procedure Code (which will hereinafter be referred to as the Code). 
The learned Additional Sessions Judge recommends that proceedings under 
s. 476 should be quashed as he is of the opinion that as.the Magistrate had 
not taken any action under s. 479A of the Code, it was not open to take pro- 
ceedings under s. 476 of the Code. The learned Judge has relied on Jas Bir 
Singh v. Malkhan Singh,’ Narajappa v. Chikkaramiah,? Mannalal v. Ram- 
kishan® and Parshotam Lal v. Madan Lal+ in support of his view that no 
recourse can be had to the provisions of s. 476 of the Code when no action has 
been taken against the alleged perjurer under s. 479A. The reference, there- 
fore, raises an important question as to the scope of ss. 476 to 479A of the Code. 

These sections are in Chapter XX XV of the Code which refers to proceedings 
in cases of certain offences affecting administration of justice. Section 476 
provides the procedure of inquiry and.complaint by any civil, revenue or crimi- 
nal Court on an application made to it or otherwise in regard to offences refer- 
red to ins. 195(1), cl. (b) or cl. (c), which appear to have been committed in, 
or in relation to, a proceeding in that Court. Other procedural matters are 
also dealt with in this section. Section 476B then provides.for an appeal 
against the order of the Magistrate under s. 476, either making a complaint 
or refusing to make a complaint. For the purposes of this reference it is un- 
necessary to refer to ss. 476A, 478 and 479. The next important section is sec- 
tion 479A which prescribes the procedure in certain cases of false evidence. 
For the purposes of this reference sub-s. (/), sub-s. (3) and sub-s. (6) of this 
section are important and they are as follows :— 

“(1) Notwithstanding anything contained in sections 476 to 479 inclusive, when 
any Civil, Revenue or Criminal Court is of opinion that any person appearing before 
it as a witness has intentionally given false evidence in any stage of the judicial pro- 
ceeding, or has intentionally fabricated false evidence for the purpose of being used in 
any stage of the judicial proceeding, and that, for the eradication of the evils of per- 
jury and fabrication of false evidence and in the interests of justice, it is expedient 
that such witness should be prosecuted for the offence which appears to have been 
committed by him, the Court shall, at the time of the delivery of the judgment or final 
order disposing of such proceeding, record a finding to that effect stating its reasons 
therefor, and may, if it so thinks fit, after giving the witness an opportunity of being 
heard, make a complaint thereof in writing signed by the presiding officer of the Court 
setting forth the evidence which, in the opinion of the Court, is false or fabricated and 
forward the same to a Magistrate of the First Class having jurisdiction, and may, if 
the accused is present before the Court, take sufficient security for his appearance before 
such Magistrate and may bind over any person to appear and give evidence before such 
Magistrate: 

(3) No appeal shall lie from any finding recorded and complaint made under sub- 
section (1). 

(6) No proceedings shall be taken under sections 476 to 479 inclusive for the pro- 
secution of a person for giving or fabricating false evidence, if in respect of such a 
person proceedings may be taken under this section.” ° R 
Some High Courts have taken the view that the intention of sub-s. (6) of 
s. 479A is to exclude cases of perjury from the operation of ss. 476 to 479. For 
instance see Jai Bir Singh v. Malkhan Singh, Narajappa v. Chikkaramiah and 
Mannalal v. Ramkishan. 


1 [1968] A.I.R. All. 364. 3 3 [1959] A.I.R. M.P. 264. 
2 [1359] AI.R. Mysore 117. 4 [1959] A.I.R. Punjab 145. 
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But, with great respect, the effect of ss. 476 to 479A is different. Section 476 
provides for an inquiry on an application made to a Civil, Revenue, or Crimi- 
nal Court or otherwise in respect of an offence referred to in s. 195(J), cl. (b) 
or cl. (c). Section 476B also makes a provision for appeals against an order 
refusing to make a complaint under s. 476 or making a complaint under s. 476. 
But s. 479A deals with the procedure in certain cases of false evidence, cases 
where a Civil, Revenue, or Criminal Court in its judgment expressed the 
opinion that any person appearing before it as a witness has intentionally given 
false evidence in any stage of the judicial proceeding, or has intentionally 
fabricated false evidence for the purpose of being used in any stage of the judi- 
cial proceeding, and that, for the eradication of the evils of perjury and fabri- 
cation of false evidence and in the interests of justice, it is expedient that such 
witness should be prosecuted for the offence which appears to have been com- 
mitted by him. The section provides that in such cases where the Court at the 
time of delivery of the judgment or final order disposing of such proceedings, 
records a finding to that effect, stating its reasons therefor the Court may, if 
it so thinks fit, after giving the witness an opportunity of being heard, make a 
complaint thereof setting forth the evidence which in its opinion is false or 
fabricated. Sub-section (3) of s. 479A provides that there shall be no appeal 
against such a finding and complaint made under sub-s. (1). 


It is clear from sub-s. (1) of s. 479A and also from the marginal note of the 
section that it deals with certain cases of false evidence, namely, serious, fla- 
grant and patent cases of perjury discovered by the Court itself during the 
course of proceedings and in respect of which the Court at the time of its 
judgment records a finding of the type mentioned in s. 479A. For such 
serious, flagrant and patent case of perjury the procedure of inquiry and of 
appeal from the order making the complaint is eliminated in view of the serious- 
ness of the perjury involved. Sub-section (6) of s. 479A then provides that 
no proceedings shall be taken under ss. 476 to 479 inclusive for the prosecution 
of a person for giving or fabricating false evidence, if in respect of such a 
person proceedings may be taken under this section. In other words, after 
the Court has given a finding in its judgment of the type mentioned in s. 479A, 
it is not open to take proceedings under ss. 476 to 479 for the prosecution of 
such a person for giving or fabricating false evidence. After the judgment 
is declared giving a finding of the type referred to in s. 479A, the Court may, 
if it so thinks fit, give the witness an opportunity of being heard and may 
make a complaint in writing setting forth the evidence which, in its opinion, 
is false or fabricated. The expression ‘‘if in respect of such a person pro- 
ceedings may be taken under this section’’ contained in sub-s. (6) of s. 479A 
means ‘‘if in respect of such a person a finding has been recorded in the 
judgment as referred to in sub-section (J) of section 479A.’’ In this reference 
it ig not necessary to discuss the question whether, when the Judge takes action 
against a person under s. 479A in respect of a statement, an application can 
be made under s. 476 against the same person in respect of a different state- 
ment. 

The Legislature could never have contemplated that the procedure contain- 
ed in s. 479A should be the only procedure applicable to cases where a witness 
has intentionally given false evidence in any stage of a judicial proceeding 
or has intentionally fabricated false evidence for the purpose of being used 
in any stage of judicial proceedings, because there may be many cases where 
it would be impossible for the Judge to discover at the time of his judgment 
that an offence of giving false evidence or fabricating false evidence had been 
committed in the proceedings before him. For instance, a witness may have 
given a particular type of deposition and there may be a contradictory depo- 
sition of his which may be discovered only after the Court hag delivered its 
judgment. There may also be cases where there are contradictions in the 
evidence of a witness which may have gone unnoticed by the Judge. There 
may also be cases where a statement made by a witness in Court, even if false, 
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may not be liable to be contradicted in the same proceedings because under 
8. 153 of the Evidence Act when a witness has been asked and has answered 
- any question which is relevant to the inquiry only in so far as it tends to 
shake his credit by injuring his character, no evidence shall be given to con- 
tradict him; but, if he answers falsely, he may afterwards be charged with 
giving false evidence. It cannot, therefore, be argued that s. 479A of the 
Code contains an exhaustive and self-contained procedure relating to all classes 
of perjury. This is clear from the wording of s. 476 and s. 479A and the 
marginal note of s. 479A. With great respect, I differ from the view taken 
in Jai Bir Singh v. Malkhan Singh, Narajappa v. Chikkaramiah, Mannalal 
v. kamkishan and Parshotam Lal v. Madan Lal. The view taken in Jai Bir 
Singh v. Malkhan Singh was subsequently dissented from in Durga Prasad v. 
State of U.P.© and also in Kasi Thevar v. Chinniah Konar.6 The Madras 
decision, however, related to a case where the necessary documents to establish 
the falsity of the evidence of a witness were obtained and brought to the notice 
of the Court after it had delivered the judgment. A case decided by their 
Lordships of the Supreme Court, namely, Dr. Pal Chaudhry v. State of Assam? 
has been referred to, but that case merely laid down that if a complaint by a 
Civil, Revenue or Criminal Court was to be lodged under sub-s. (J ) of s..479A 
of the Code or by the appellate Court under sub-s. (5) of that section, the 
procedure contained in sub-s. (J) of that section must be complied with and 
the Court intending to make a complaint must record a finding of the type 
referred to in sub-s. (J). Questions as to the scope of sub-s. (6) of s. 479A 
and the scope of s. 476 were not considered or discussed by their Lordships 
of the Supreme Court. Their Lordships observed that they think it unneces- 
sary to consider ss. 476 to 479 because l 

“thé learned Advocates appearing for the parties agreed that sub-s. (6) of S. 479A 
makes Ss. 476 to 479 inapplicable to it.” (p. 135). 
Their Lordships of the Supreme Court, therefore, only dealt with a case of a 
complaint lodged under sub-s. (5) of s. 479A by an appellate Court and their 
Lordships did not explain the scope of sub-s. (6) of s. 479 of the Code or of 
s. 476. j 


The learned Additional Sessions Judge was, therefore, not correct in hold- 
ing that no proceeding could be taken under s. 476 in the present case. It is 
true that in the application before the Magistrate for filing a complaint under 
ss. 193 and 211, Indian Penal Code, it was alleged that the applicant had made 
contradictory statements in the same proceedings. But whether the alleged 
falsity of the evidence depends on the evidence in the-same proceedings or 
on evidence discovered subsequent to the judgment, in cases of false evidence 
s. 476 can be resorted to, where the Judge has not acted under s. 479A of the 
Code. 


Section 479A applies where the Court acts suo matu at the time of declar- 
ing its Judgment, and records a finding that a person appearing before it as 
a witness had intentionally given false evidence or has intentionally fabricated 
false evidence. Section 476 deals with cases where the Court can act on an 
application made to it in this behalf or otherwise. Under s. 476, the Court 
can act even when no application is made to it. It is, therefore, clear that 
s. 479A of the Code applies only to certain cases of false evidence, namely 
serious, flagrant and patent cases of perjury where the Judge acts under, 
s. 479A(J), and that s. 476 applies to all other cases of false evidence where 
the Judge has not recorded a finding under s. 479A (1). i 

For another reason also the view taken by the learned Additional Sessions 
Judge is wrong because in the application made the applicant wanted two per- 
sons, Premdas and Ramchandra, to be prosecuted not only under s. 193 but 
also under s. 211, Indian Penal Code. Cases under s. 211, Indian Penal Code, 
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- do not come within the scope of s. 479A of the Criminal Procedure Code but 
come under ss. 476 to 479 of the Code. Similarly, cases under ss. 205, 206, 207, 
208 and 463, Indian Penal Code, come only under ss. 476 to 479 and not under 
s. 479A of the Criminal Procedure Code. As an offence under s. 211, Indian 
Penal Code, does not fall within the scope of s. 479A, a preliminary inquiry 
must be made in-respect of such an offence as provided in s. 476, Criminal 
Procedure Code. 


For these reasons the view taken by the learned Additional Sessions Judge 
is wrong and I reject the reference. 
Reference rejected. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Patwardhan. 


HASAN NURANI MALAK v. THE STATE OF BOMBAY.* 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated Lands) 
Act (I of 1951), Secs. 5(h), 15(3)—United Provinces Tenancy Act (XVII of 1939), 
Sec. 3(6)—Meaning of word ‘grove’ in s. 5(h) of Act I of 1951. 


The word ‘grove’ in clause (h) of s. 5 of the Madhya Pradesh Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienated Lands) Act, 1951, means an area covered 
by a cluster of trees specially planted by human agency, and not large enough to 
constitute a forest. 


THe facts appear in the judgment. 


B. Rk. Kanhai, for the petitioners. 
G. R! Mudholkar, Assistant Special Government Pleader, for respondents 
Nos. 1 and 3. 


Tamsz J. By this petition under art. 226 of the Constitution of India, the 
four petitioners, who claim to be the legal representatives of late Khan Baha- 
dur M. E. R. Malak, pray for a writ of certiorari quashing the order dated 
July 18, 1959, made by the Additional Commissioner, Nagpur, respondent No. 
2 hereto, and the order dated August 24, 1955, made by the Additional Deputy 
Commissioner/Nistar Officer, Umrer, respondent No. 3 hereto. They further 
pray that the original order made by the Compensation Officer on October 5,’ 
1951, be maintained. Late K. B. M. E. R. Malak was the recorded proprietor 
of mouza Umrer in Umrer tahsil of Nagpur district. It is well-known that 
proprietary rights of the proprietors in the malguzari villages were abolished 
and those became vested in the State Government by virtue of the Madhya 
Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated Lands) 
Act, 1950, Act 1 of 1951, hereinafter referred to as the Abolition of Proprie- 
tary Rights Act. : 
` This Act came into force and the proprietors in Nagpur district were di- 
vested of their proprietary rights as and from March 31, 1951. Section 4 of 
this Act enumerates various items of properties and prorprietary rights that 
vest in the State Government and consequences of the vesting of those rights 
in the Government on deprivation of the proprietors of those rights. Sub- 
section (2). of s. 4 and s. 5, however, save certain items of property to the 
proprietors as well as persons in possession. Section 6 renders certain trans- 
fers made by proprietors after March 16, 1950, void as and from the date of 
vesting save and except where these transfers are subsequently declared other- 
wise by the Deputy Commissioner. Section 7 empowers: a Deputy Commis- 
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sioner to take possession of the property vesting in the State. Chapter III 
deals with assessment and determination of compensation that is to be paid to 
an ex-proprietor by the Compensation Officer, and also provides for prepara- 
tion of record in the prescribed form giving certain details. 

Now, s. 5 provides that certain items of properties are to continue in pos- 
session of the proprietor or other persons and cl. (h) thereof provides: 

“all groves wherever situate and recorded in village papers in the name of the out- 
going proprietor or any other person shall continue to belōng to or be held by such 
proprietor or such other person and the land under such groves shall be settled with such 
proprietor or such other person by the State Government on such terms and conditions 
as it may determine.” 

The case relating to village Umrer was dealt with by Mr. Telang, Compensa- 
tion Officer, Umrer. He passed an order on October 5, 1951, determining that 
Khan Bahadur M. E. R. Malak (since deceased) was the proprietor of the 
village and the compensation to which he was entitled was Rs. 5,286-12-9. He 
further passed an order directing that 167.53 acres of land in this village was 
under. mango grove and should be settled with Khan Bahadur Malak. These 
167.53 acres consisted of the following eight khasra numbers : 








Khasra No. Area in acres. Revenue. i 
153 9.34 Rs. 4/- i 
403/1 111.39 Rs. 148/8/- 

439 1.79 Rs. 4/- 
452 27.10 Rs. 63/4/- \ 
467/1 3.54 Ras. 24/- 
467/4 6.56 Rs. 15/4/- 
471/1 3.80 Rs. 8/12/- 
471/4 4.01 Rs. 8/6/- 
8 167.53 Rs. 277/6/- 


We are in this case concerned with these lands. 


As a result of this order of the Compensation Officer the case ultimately 
came up before the Additional Deputy Commissioner and Nistar Officer, Umrer, 
for the purpose of settling the aforesaid lands with Khan Bahadur Malak, the 
then ex-proprietor. He then called for the report from the Patwari as to 
whether the entire mango grove belonged to the ex-proprietor or whether only 
certain number of trees therein belonged to him and if so its extent. He also 
directed that notice be issued to Khan Bahadur Malak to show cause why 
the aforesaid lands should not vest-in the State. In response to the notice 
appearance was put in before the Nistar Officer on behalf of Khan Bahadur 
Malak and a statement was filed on his behalf showing cause why the lands 
should not vest in the State but must be settled with him. In the statement 
it has been averred on behalf of Khan Bahadur Malak that the aforesaid khasra 
numbers constituted a grove within the meaning of s. 5(h) of the Abolition of 
Proprietary Rights Act, it contained sitafal and mango trees which belonged 
to him; sttafal trees are scattered over the entire area. It was admitted that 
some other persons were also allowed by him to plant mango trees in between 
the sitafal trees, but they were allowed to do so only as licensees and had ac- 
quired no right in the land underneath the trees; they had only the right to 
enjoy the usufruct of the trees, it was further averred that the entire area 
was in his possession. On these grounds it was urged that the order made by 
the Compensation Officer on October 5, 1951, was a perfectly valid order and 
should not be interfered with. 

The Nistar Officer did not accept this contention of Khan Bahadur Malak. 
He held that though the land was recorded as amrai there were very few mango 
trees standing in these khasra numbers. The mango trees also did not exclu- 
sively belong to the ex-proprietor but some of them were also owned by other 
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persons. There were no doubt a large number of sttafal trees, but in the opi- 
nion of the Nistar Officer that was only a wild growth. The sitafal trees were 
not planted by the proprietor. He took the view that a grove must consist of 
planted trees. He, therefore, on reviewing the order of the Compensation 
Ofticer, ordered that the aforesaid khasra numbers should vest in the State and 
that he would settle the lands under the mango trees owned by different per- 
sons when these different persons would apply to him for getting the lands 
under those trees settled with them. Feeling aggrieved by this order Khan 
Bahadur Malak preferred appeal-cum-revision before the Bombay Revenue Tri- 
bunal; the jurisdiction to deal with this case was subsequently transferred to 
the Court of the Commissioner and this revision was dismissed by the Addi- 
tional Commissioner, Nagpur Division, who dealt with this case. 

It is to be noted that in the meanwhile Khan Bahadur Malak had expired and 
the proceedings were continued by the four petitioners before us. Before the 
Additional Commissioner it was contended on behalf of the pétitioners that the 
word ‘grove’ had not been defined in the abolition of Proprietary Rights Act 
and, therefore, to that word dictionary meaning should be given and the dic- 
tionary meaning was ‘‘a cluster of small trees’. It was urged that ‘‘cluster of 
small trees’’ may consist of planted trees as well as self-grown trees. On the 
facts found by the Nistar Officer the area did constitute a cluster of trees and, 
therefore, the Nistar Officer was in error in holding that it was not a grove. 
This contention of the petitioners was not accepted by the Additional Commis- 
sioner, who agreed with the view of the Nistar Officer that self-grown trees 
would not constitute a grove, a grove would consist of planted trees over which 
the proprietor had expended labour and money. He also agreed with the con- 
clusion of the Nistar Officer that there were only 25 mango trees and the peti- 
tioners had ownership rights in very few of them. There were no doubt a large 
number of sttafal and tamarind trees but that was a wild growth. Thus in his 
opinion, in view of the fact that a substantial area comprised of wildly grown 
trees, it could not be called a grove and the petitioners were, therefore, not en- 
titled to get these lands settled. In this view of the matter he dismissed the 
application of the petitioners. The petitioners, therefore, have preferred this 
petition under art. 226 of the Constitution praying the aforesaid reliefs. 

Mr. Kanhai, learned counsel for the petitioners, in the first instance, con- 
tends that the Nistar Officer was in error in reviewing the order of the Compen- 
sation Officer dated October 5, 1951. According to him, under the provisions 
of the Abolition of Proprietary Rights Act the Nistar Officer had no jurisdic- 
tion to review the order of the Compensation Officer. The order thus being 
without jurisdiction is bad in law. It is not possible for us to accept this con- 
tention of Mr. Kanhai in view of the notification dated June 25, 19538, issued by 
the State of Madhya Pradesh and published in the Madhya Pradesh "Gazette of 
date July 3, 1953. This notification was issued in exercise of the powers con- 
ferred on the State of Madhya Pradesh by s. 11 of the Abolition of Proprietory 
Rights Act. Under this notification, the State Government appointed Mr. A. K. 
Roy, as Compensation Officer for Umrer tahsil area to deal with cases falling 
under the aforesaid Act. It is not in dispute before us that s. 11 of the Act 
empowers the State Government to appoint for any specified area one or more 
Revenue Officers, as Compensation Officers. It is also not in dispute that Mr. A. 
K. Roy was a Revenue Officer. By virtue of this appointment Mr. A. K. Roy 
was invested with all the powers of a Compensation Officer as and from July 3, 
1953. 

Sub-section (3) of s. 15 of the Act provides that the Compensation Officer, 
the Deputy Commissioner or the Settlement Commissioner, may either on his 
own motion or on the application filed within the prescribed period by any party 
interested, review an order passed by himself or his predecessors in office and 
pass such order in reference thereto as he thinks fit. On the language of this 
sub-section it is clear that Mr. A. K. Roy, who was clothed with the powers of 
the Compensation Officer, could review the order of his predecessor in office and 
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make such order in reference thereto as- he tongi fit. This contention of 
Mr. Kanhai, therefore, must fail. 


It is, therefore, next to be seen whether the order made by the Compensation 
Officer and affirmed by the Additional Commissioner is vitiated on account of 
any error of law in exercise of that power. It is clear on the language of the 
aforesaid sub-section that there are no limitations on these powers and no. con- 
ditions are imposed on the exercise of the powers of review. Dealing with cer- 
tain other provisions conferring powers of review in similar terms a Full Bench 
of the Nagpur High Court observed in Vyankatesh v. Narhar’: 

“In case where conditions are imposed on exercise of power of review, the condi- 

tions must doubtless be established but where the legislature has not thought fit to 
impose any conditions it would not be permissible to read any restrictions into it by 
analogy and the only condition that can be implied is that there must be an error in 
the decision requiring correction.” 
Now, as already stated, there are no conditions imposed in sub-s. (3) of s. 15 
on the exercise of the power of review. There is no period of limitation pre- 
scribed for enabling the officer to review of his own accord his own order or the 
order of his predecessor. Mr. A. K. Roy, therefore, had unrestricted power to 
review the order of his predecessor provided there was any error in the decision 
of the Compensation Officer requiring correction. 


It is next to be seen whether it has been established that there was any ertor 
in the order of the Compensation Officer made on October 5, 1951, wherein he 
held that the aforesaid area comprising of ‘amrai’ should be settled with the 
ex-proprietor Khan Bahadur Malak. This brings us to the construction of el 
(h) of s. 5 of the Abolition of Proprietary Rights Act, which we have already 
reproduced above, by ascertaining the true meaning of the word ‘grove’ used in 
that section. The word ‘grove’ has not been defined in the Act. In the Oxford 
English Dictionary (Vol. IV), ‘grove’ is defined: as a small wood, a group of 
trees affording shade or forming avenues or walks, occurring naturally or plant- 
ed for a special purpose. In the book ‘Words and Phrases’ ‘grove’ is defined 
as a group of trees of indefinite extent but not large enough to constitute a 
forest. In Corpus Juris Secundum, Vol. 94, p. 688, ‘grove’ is defined as a 
cluster of trees not sufficiently extensive to be called a wood; a group of trees 
of indefinite extent but not large enough to constitute a forest. Normally 
then, according to the dictionary meaning, a grove need not necessarily con- 
sist of specially planted trees. It is the contention of the petitioners that the 
word ‘grove’ be so understood. The contrary view taken by the Revenue 
Officer appears to have been based on the instructions issued by the Govern- 
ment on October 19, 1953, to the Revenue Officers which in substance are to 
the effect that the meaning to be given to the word ‘grove’ in the Abolition 
of Proprietary Rights Act should be the same as that given to it in the U.P. 
Tenancy Act. ‘Grove land’ is defined in the U.P. Tenancy Act as follows: 

“ ‘grove land’ means any specified piece of land in a mahal or mahals having trees 
planted therein in such numbers that they preclude or where full grown will preclude 
the land or any considerable portion thereof being used primarily for any other purpose 
arid the trees on such land constitute a grove.” (Italics are ours). 

Having regard to the subject of the enactment and the context in which it is 
used the meaning of the word ‘‘grove’’ used in the said clause will have to 
be ascertained. The dominant object of the enactment is to acquire the rights 
of the proprietors in estates, mahals, alienated villages and alienated lands in 
former Madhya Pradesh. The word ‘ grove’ occurs in cl. (h) of s. 5, which 
enumerates the properties which, even after acquisition of proprietary rights, 
are to continue in possession of ‘the ex-proprietor or other persons and are to 
be settled with them by the State Government. Section 4 enumerates certain 
rights and items of properties that vest in the Government. The list of various 
k 
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items of properties that vest in the Government contained ‘in this section in- 
cludes grassland and scrub jungle and forest. It indicates that the intention 
of the Legislature is to divest the ex-proprietors of their proprietary rights in, 
as well as their possession over, areas covered by natural or wild growth and 
forest. Now, the various items of properties enumerated in cls. (a) to (g) of 
s. 5 are such on which the ex-proprietor or some other person must have ex- 
pended some money and/or labour. Having regard to this context, in our opi- 
nion, it would be reasonable to hold that the word ‘grove’ occurring in cl. (A) 
of s. 5 of the Act means an area covered by a cluster of trees specially planted 
by human agency, and not large enough to constitute a forest. We do not, 
therefore, consider that the view taken by the authorities as regards the mean- 
ing of the word ‘grove’ is erroneous. This, however, is not sufficient to sustain 
the order made by respondents Nos. 2 and 3. 


As already stated, the Compensation Officer had held these lands to be groves 
and had directed that the lands should be settled with the proprietor. It 
raises a presumption that the Compensation Officer was satisfied that the trees 
therein were planted by the then proprietor. The records show that the lands 
have been described as a grove (amrai). It is true that the primary meaning 
of the word ‘amrai’ is a mango grove, but that term is also loosely used to 
describe an area substantially covered by fruit yielding trees. The order of the 
Compensation Officer stands reviewed by the Nistar Officer clothed with the 
powers of a Compensation Officer. As already stated, the prior order of the Com- 
pensation Officer could be reviewed by him only when it had been established 
that there was an error in that order requiring correction. The reasons which 
have weighed with the Nistar Officer appear to be (1) the S. Nos. are recorded 
as ‘amrat’ but only very few mango trees, about twenty-five, stand thereon. 
The ex-proprietor owns very few of them, (2) there are a large number of 
sitafal trees but that is a natural or wild growth. As stated above, the term 
‘amrai’ is loosely used to describe an area covered with fruit yielding trees. 
It cannot be disputed that sttafal trees yield fruit, which is a marketable com- 
modity. It is not possible to accept the ipse dixit of the revenue officers and 
hold that a cluster of sitafal trees is invariably a natural or wild growth. It 
is the case of the petitioners that these trees had been planted. We asked 
Mr. Mudholkar, who appears for the respondents, to show us any evidence on 
record to sustain the finding of the Nistar Officer that sttafal trees in this 
area are naturally or wildly grown trees. He has been unable to do so. On 
the other hand, he frankly concedes that there is not an iota of evidence on 
record to that effect. That being the position, in our opinion, the Nistar Officer 
has committed an error of law in interfering with the order of his predecessor 
without bringing on record requisite material to hold that the prior order of 
the Compensation Officer required correction. This error is apparent on the 
face of the record. For the same reason, the Additional Commissioner also 
was in error in affirming the order of the Nistar Officer. 


` In the result, the orders both of respondents Nos. 2 and 8 are set aside and 

the case is sent back to the Nistar Officer for a fresh decision in accordance 
with law after due inquiry and after giving the petitioners an opportunity to 
lead evidence on the relevant issues if they so desire. ; 

Before parting with the case, we may state that Mr. Kanhai urged before 
us that petitioner No. 1 alone was the exclusive owner of this area in question 
inasmuch as this area was gifted to him by late Khan Bahadur Malak on March 
7, 1950, by a registered gift-deed. We do not propose to express ourselves on 
this contention. This contention was not raised by petitioner No. 1 before 
any of the revenue authorities at any stage prior to this. The record shows 
that Khan Bahadur Malak expired during the pendency of proceedings before 
the Additional Commissioner. Petitioner No. 1 had applied that his name along 
with the names of other petitioners be substituted in place of late Khan Baha- 
dur Malak. If really petitioner No. 1 wanted to Jay an exclusive claim to this 
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property he had art opportunity of doing so before the Additional Commissioner. 
He not having chosen to do so, in our opinion, he should not be allowed to 
raise this question for the first time before us at this stage. 


Costs of this petition shall abide the result. : 
Order accordingly. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 
NAVNITLAL RANCHHODLAL v. STATE OF BOMBAY.* 
Land Acquisition Act (I of 1894), Sec. 17(4)—Whether direction dropping enquiry can 
be given under s. 17(4) in all cases of urgent acquisition—Opinion to be formed by 
Government under s. 17(4) whether relates both to urgency as well as nature and condi- 


tion of land—Correctness of such opinion whether a justiciable issue—Arable a 
waste land, what are. i 


When s. 17(4) of the Land Acquisition Act, 1894, refers to the case of any land to 
which the provisions of s. 17(1) of the Act apply, it refers to only waste or arable 
land which is urgently required. Therefore, under s. 17(4) the direction dropping the 
enquiry under s. 5A of the Act cannot be given in all cases of urgent acquisition but 
is restricted to waste or arable lands which are urgently required. 

Under s. 17(4) of the Land Acquisition Act, 1894, the opinion which the Govern- 
ment has to form relates both to the urgency as well as to the nature and condition 
of the land. Both these matters are left to the opinion of the Government and, there- 
fore, are matters which are required to be subjectively determined by the Govern- 
ment and the correctness of the opinion formed cannot raise a justiciable issue. 

The Government must form the necessary opinion with regard to the objective fact 
whether the land is waste or arable on consideration of reasons which are relevant 
to its determination. If the Government forms such opinion, the correctness of the 
opinion cannot be challenged and the sufficiency of the reasons on which the opinion 
is based cannot be questioned and the direction issued in pursuance of the opinion 
cannot be assailed. If, however, the Government has formed no opinion at all or 
the opinion formed is based on reasons which are not relevant to the determination 
of the objective fact regarding which the opinion is formed, in either of these two 
cases the direction issued can be successfully challenged as not being in accordance 
with law. ae 

The land which is a building site within the municipal limits and situated in the 
developed part of the city cannot be regarded as arable land. 

A building site which is quite suitable to be built upon cannot be regarded as a 
waste land simply because it is not put to any present use. It is its unfitness for 
use and not the mere fact that it is not put to any present use that must determine 
whether the land is waste or not. . 


Tue facts appear in the judgment. 


I. M. Nanavati, with Hemendra K. Shah, for the petitioner. 
M. A. Rane, Assistant Government Pleader, for opponent No. 1. 


V. S. Desar J. This is a Special Civil Application challenging a notification 
issued by the Commissioner, Ahmedabad Division, under s. 4 of the Land Ac- 
quisition Act, 1894, notifying for acquisition final Plots 160 and 163 of the, 
Town Planning Scheme Ahmedabad No. 3 (Ellis Bridge) from the area of the 
village Shekhpur-Kanpur comprised in the Ahmedabad City. The petitioner 
owned both these final plots, but he disposed of final plot No. 160 by donating 
it to a Public Trust on May 5, 1959. Both these final plots of land, according 
to the petitioner, are situate within the limits of the Ahmedabad Municipal 
Corporation and are valuable pieces of land in the Town Planning Scheme. 
They have an excellent situation commanding the meeting of four different 
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roads and are on the bank of the river Sabarmati. The public purpose for 
which they have been notified for acquisition is the construction of the office 
building of the Executive Engineer of the Ahmedabad Irrigation Division. 

By el. 3 of the said notification, the Commissioner has directed under sub- 
s. (4) of s. 17 of the Land Acquisition Act that as the acquisition of the lands 
notified is urgently necessary, the provisions of s. 5A of the said Act shall not 
apply in respect of the said lands. 

The petitioner’s challenge is directed against this clause of the notification. 
Several grounds are set up in the petition challenging this clause, but the only 
ground which is pressed before us is that the larids in the present case are not 
such as would come within the provisions of s. 17(4) of the Land Acquisition 
Act, and it is not, therefore, competent for the Commissioner to apply the 
provisions of s. 17(4) and direct that the proceedings under s. 5A of the Act 
shall be dropped in the present acquisition. It is contended by the petitioner 
that the notification in so far as it directs that the provisions of s. 5A shall 
not apply to the present acquisition proceedings deprives the petitioner of his 
valuable right to object tothe, acquisition of the land, of being heard in the 
enquiry under s. 5A and of satisfying the acquiring authority that for a 
variety of reasons which he can adduce before the said authority, the propo- 
sed acquisition should be dropped. The ‘petitioner’s argument in support of 
the contention which he has raised in the present application shortly stated is 
as follows: s. 17(4) of the Land Acquisition Act applies only in the case of a 
land to which the provisions of s. 17(/) or s. 17(2) are applicable. We are 
not concerned with s. 17(2) which deals with cases where possession of land is 
immediately required by a Railway Administration under circumstances as 
mentioned in the said sub-section and for purposes as specified therein. Sec- 
tion 17(1), according to the petitioner, applies to waste or arable lands only 
in urgent cases of acquisition. In other words, the petitioner has urged that 
in order that s. 17(1) may apply, two conditions must be satisfied. Firstly, 
there must be urgency of acquisition and, secondly, the land proposed to be 
acquired must be either waste or arable land. It is only when these two condi- 
tions are satisfied that the acquiring authority is competent to direct under 
s. 17(4) that the provisions of s. 5A may be dropped in the case of the pro- 
posed acquisition of the land. The petitioner says that his land is neither waste 
nor arable. He has urged that the land is situated within the limits of the 
Municipal Corporation of Ahmedabad, has an excellent situation commanding 
the meeting of four public roads and is on the bank of the river Sabarmati. 
It abuts on a main 80 ft. road leading to Wadaj Gandhi Ashram and is situated 
just opposite the Income-tax Office and the All India Radio House. According to 
the petitioner, it is an excellent and valuable building site and the land ad- 
joining it has been only recently sold at a price of Rs. 24.75 nP. per square 
yard. The petitioner has further stated that he is desirous of building a bunga- 
low on the site and has for that purpose already submitted plans for construc- 
tion for sanction and approval to the appropriate authorities. The petitioner 
has contended that the land proposed to be acquired could by no stretch of 
imagination be said to be waste or arable and, therefore, one of the conditions 
necessary for enabling the acquiring authority to drop the enquiry under 
s. 5A of the Act is not satisfied in the present case. As to the other condition, 
namely, that there must be urgency of acquisition, the petitioner has urged in 
the petition that there is no such urgency because the Executive Engineer, 
Irrigation Division, Ahmedabad, for the construction of whose building the 
land is proposed to be acquired, has already got his office in another building 
near Lal Darwaja, Ahmedabad. It is, however, fairly conceded by Mr. Nana- 
vati, learned counsel appearing for the petitioner, that the existence and ex- 
tent of urgency at the stage of issuing a direction under s. 17(4) would be a 
matter for the subjective determination of the acquiring authority and will, 
therefore, not raise a justiciable issue. He has, accordingly conceded that it 
will not be possible for him to agitate in the present Special Civil Application 
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that the condition as to urgency of acquisition also has not been satisfied in the 
present case. 

In the affidavit in reply which has been filed by respondent No. 2, the Com- 
missioner, Ahmedabad Division, the allegations of the petitioner with regard 
to the situation, suitability and value of the land have not been specifically 
traversed. It is, however, stated that at the time of the submission of the pro- 
posals under s. 4 under urgency clause in form ‘E’, the land was inspected and 
it was found that it was waste, arable and containing no structure on it. It 
is stated that although the petitioner was granted permission to build a com- 
pound wall by the Municipal Authorities, he has not constructed the wall and 
the land has continued to remain waste and arable. It is further stated that 
the Government decided to notify the lands under s. 4 on November 19, 1959, 
although the notification appeared in the Bombay Government Gazette on De- 
cember 3, 1959, and the petitioner’s application for permission to construct 
a building was after the date on which the Government had decided to notify 
the lands for acquisition. From the affidavit in reply filed by the Commis- 
sioner, it does appear that the only ground on which the Commissioner has 
regarded the land as waste and arable is that it was not put to any present 
use and had no structure standing on it. An arable land is a land which is fit 
for tillage and the expression is usually used to mean lands which are ploughed 
for raising ordinary annual crops such as rice, jowar, ete. The land which is 
a building site within the municipal limits and situated.in the developed part 
of the city cannot, in our opinion, be regarded as an arable land. The ex- 
pression ‘‘waste land’’, in our opinion, would apply to lands which are deso- 
late, deserted, uninhabitated and uncultivated as a result of natural barren- 
ness or rendered unfit for cultivation by reason of natural ravages ete. The 
expression ‘‘waste land” as contrasted with ‘‘arable land” would mean land 
which is unfit for cultivation by being marshy, stony, full of pits, ditches 
etc., and so far as lands in the urban area are concerned, the expression ‘‘ waste 
lands’’ may possibly be used with reference to pieces of land which are deso- 
late, abandoned and not fit ordinarily for any use as building sites ete. A 
building site which is quite suitable to be built upon cannot be regarded as a 
waste land simply because it is not put to any present use. It is its unfitness 
for use and not the mere fact that it is not put to any present use that must 
determine whether the land is waste or not. We are, therefore, inclined to 
agree with the petitioner that the land in the present case cannot come within 
the expression ‘‘waste or arable’’ land. If the determination of this question 
only was sufficient to dispose of the matter, we would have had no difficulty in 
holding that the challenge of the petitioner agdinst the Notification must be 
upheld. In view of certain legal submissions, however, which have been ad- 
vanced before us by Mr. Rane, the learned Assistant Government Pleader, we 
have to consider the matter further. 1 

It has been urged by Mr. Rane in the first place that in order to direct 
under s. 17(4) that the provisions of s. 5A shall not apply to the proposed ac- 
quisition of any land, it is not necessary that the land must be waste or arable. 
According to Mr. Rane, such a direction can be given under s. 17(4) in all 
eases where, in the opinion of the acquiring authority, there is an urgency of 
acquisition. In support of this argument Mr. Rane has invited our attention 
to some of the relevant provisions of the Land Acquisition Act. In the case 
of acquisition of lands under the Act, there is a notification in the first place 
under s. 4 notifying that certain lands are required for a public purpose. After 
this notification is issued there is an enquiry under s. 5A in which persons in- 
terested in the lands proposed to be acquired are given an opportunity to 
object to the proposed acquisition. After a report of the inquiry is submitted 
to the Government by the Collector, the Government decides whether to pro- 
ceed with the acquisition or to drop it and when it decides to proceed further 
with the acquisition, it issues a final notification under s. 6 notifying that the 
lands specified in the notification are required for a public purpose. After this 
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notification, the next stage in the acquisition proceeding relates to the making 
of an award determining the true area of the land, the compensation to be al- 
lowed for the lands and the apportionment of the compensation between all 
persons known or believed to be interested in the lands. The provisions relat- 
ing to the making of the award are contained in ss. 9 to 11 of the Act. Section 
9 provides for notice to be given to the persons interested. Section 10 em- 
powers the Land Acquisition Officer to enforce the making of statements as 
to name and interest and s. 11 provides for the inquiry to be held and the 
matters to be determined and included in the award and the making of the 
award. Under s. 12 the award made under s. 11 becomes final on the same 
being filed in the Collector’s office. After an award has been made under these 
provisions and the compensation has been determined, we come to the further 
provisions which relate to the taking possession of the land acquired. Section 
16 provides that when the award has been made under g. 11, the Collector can 
take possession of the land, and on such possession being taken, the land vests 
absolutely in the Government free from all encumbrances. Normally, there- 
fore, possession of the land under acquisition can only be taken after an award 
has been made determining the compensation to be paid in respect thereof. 
Section 17 provides for cases by way of exception to this normal procedure 
and makes provision for cases where possession can be taken even before the 
award is made and the effect of taking such possession. Section 17(/) pro- 
vides that 

“In cases of urgency, whenever the appropriate Government so directs, the Collector, 

though no such award has been made, may, on the expiration of fifteen days from the 
publication of the notice mentioned in section 9, sub-section (1), take possession of any 
waste or arable land needed for public purposes or for a company. Such land shall 
thereupon vest absolutely in the Government free from all encumbrances.” 
Section 17(2) provides for the taking of possession of certain lands as speci- 
fied in the sub-section immediately after the notice under s. 9(/) is issued when 
the land is required under the circumstances mentioned in the section and for 
the purposes as stated therein by any Railway Administration. Sub-section (3) 
of s. 17 does not concern us for the purposes of the present application. Then 
comes 8. 17(4) which states: 

“In the case of any land to which, in the opinion of the appropriate Government, 
the provisions of sub-section (1) or sub-section (2) are applicable, the appropriate Gov- 
ernment may direct that the provisions of section 5A shall not apply, and, if it does so 
direct, a declaration may be made under section 6 in respect of the Jand at any time 
after the publication of the notification under section 4, sub-section (1).” 

It may be noted that sub-s. (4) of s. 17 was added to the Land Acquisition Act 
in the year 1923 by Act XXXVIII of 1928. It may also be noted that by the 
same amending Act XXXVIII of 1923 s. 5A has also been added. Mr. Rane’s 
argument is that s. 17 (7), which is by way of an exception to s. 16, provides for a 
case of urgency. Ordinarily, taking of possession of the land acquired has to be 
deferred till after the making of the award. In cases of urgency, however, pos- 
session is permitted to be taken before the making of the award, although the 
taking of possession is restricted only to waste or arable lands. Mr. Rane, there- 
fore, argues that there are two things which are contemplated under s. 17(1)— 
urgency of acquisition and the taking of possession of certain lands when the 
urgency exists. When s. 17(4) refers to cases of lands to which the provisions 
of sub-s. (7) of s. 17 are applicable, it refers to cases of urgency. It may be, 
says Mr. Rane, that when it comes to taking possession of the lands, the Gov- 
ernment can take possession only of waste or arable lands. But, although the 
taking of possession is so confined to waste or arable lands, dropping of the 
enquiry under s. 5A will be available in all cases where urgency exists. He 
has tried to support this interpretation of s. 17(4) by inviting our attention to 
the standard form of the notification under s. 4 containing a direction under 
s. 17(4) which is adopted by the Government. The notification issued in the 
present case is in this standard form which is Form E. Clause (3) in this notifi- 
L. R.—40. 
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cation in the Standard Form E refers only to the land being urgently required 
and does not further state that the lands proposed to be acquired are waste 
or arable. He has also invited our attention to the Standard Form F which 
is used for the final notification under s. 6 in cases where the enquiry under 
s. 5A is dropped and the notification under s. 4 is issued in Standard Form E. 
This notification under s. 6 refers to the notification under s. 4 and thereafter 
makes a declaration under s. 6 that the land is needed for a publie purpose for 
the purposes of a company. It then proceeds on to name the person who is 
appointed to perform the functions of a Colector in all further proceedings 
and then after having stated that the acquisition of the land or lands was ur- 
gently required directs that under s. 17(/) the Collector shall, on the expira- 
tion of fifteen days from the publication of the notice mentioned in s. 9, sub- 
8. (Z), take possession of the waste or arable lands specified in the notification. 
According to Mr. Rane, the effect of the provisions of s. 17(1) and (4) is that 
whereas the direction dropping the enquiry under s. 5A can be given in all 
cases of urgent acquisition, the taking of possession is only restricted to waste 
or arable lands. Mr. Rane has, therefore, argued that it may be that at the 
stage of taking possession of the land the petitioner may be entitled to con- 
tend that the possession should not be taken on the ground that the lands are 
neither waste nor arable; but at the present stage when we are only concerned 
with the direction relating to the dropping of the proceedings under s. 5A, the 
petitioner cannot complain because the Commissioner having been satisfied that 
the case is one of urgent acquisition is entitled to direct that the enquiry 
under s. 5A should be dropped. 

We have carefully considered the argument advanced by Mr. Rane, but we 
do not think that it is sustainable on the language of s. 17(4). Sub-section (4) 
of s. 17 refers to the case of any land to which the provisions of sub-s. (J) are 
applicable. The land to which the provisions of sub-s. (J) are applicable is a 
waste or arable land in cases of urgent acquisition. In order to interpret 
sub-s. (4) in the way in which Mr. Rane wants us to interpret it, we think that 
the language of sub-s. (4) will have to be different. Since sub-s. (4) of 
s. 17 in terms refers to land to which the provisions of sub-s. (/) are appli- 
cable and since the land to which sub-s. (J) applies is only waste or arable 
land which is urgently required, we do not think that that argument urged 
by Mr. Rane can be accepted as correct. 


Mr. Rane has then raised another contention. He has argued that at the 
stage when the direction under s. 17(4) is required to be issued, the fact 
whether the provisions of sub-s. (J) are applicable to the land proposed to be 
acquired is a matter which is left entirely to the opinion of the Government. 
In other words, it is a matter left to the subjective determination of the Gov- 
ernment. Says Mr. Rane that in order to see whether sub-s. (J) of s. 17 is 
applicable or not, the Government may have to consider whether in the first 
place there is the existence of urgency and secondly whether the lands involv- 
ed in the acquisition are waste or arable but both these matters are to be 
determined subjectively by the Government at that stage. Mr. Rane has, 
therefore, argued that whether the lands are or are not waste or arable would 
not be a justiciable issue in the present Special Civil Application. If the Gov- 
ernment has formed its opinion, the opinion of the Government is as much 
incapable of being questioned with regard to the existence or extent of urgency 
as with regard to the lands proposed to be acquired being waste or arable. 
Mr. Rane has, therefore, argued that the petitioner is not entitled to complain 
that the direction contained in the notification is bad because he is not in a 
position to raise a justiciable issue with regard to what has been left to the 
subjective determination of the competent authority. 


In reply to this argument of Mr. Rane, Mr. Nanavati has argued that what 
has been left to the subjective deermination of the competent authority under 
g. 17(4) is only the matter relating to the existence or extent of urgency. The 
determination of the question as to whether the lands involved are waste or 
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arable is a matter which is capable of being objectively determined by certain 
well-known standards and cannot, therefore, be left to the subjective determi- 
nation of the acquiring authority and has not in fact been so left under the 
provisions of that section. Mr. Nanavati has further argued that even if it be 
assumed that both the conditions viz., that the case must be one of urgent ac- 
quisition and secondly that the lands involved must be waste or arable are 
left to the subjective determination of the competent authority, he is entitled 
to urge in the present case that on the face of the record, the authority has not 
applied its mind and has not determined even subjectively that the lands in 
the present case are waste or arable. Mr. Nanavati has argued that before the 
Government issues a direction under s. 17(4) dropping the inquiry under s. 5A 
it must form an opinion that the case of the proposed acquisition is one to 
which the provisions of s. 17(7) are applicable. Thè necessity of forming this 
opinion as a condition precedent to the exercise of its power to issue the said 
direction must be present in the mind of the Government, it must apply its 
mind to it and must come to the conclusion that the condition is satisfied. It 
is only then that the direction issued will be in accordance with law and will 
not be capable of being challenged on the ground that the opinion formed is 
not correct. If, however, it can be shown that the Government in issuing the 
direction has ignored this condition and has not formed the necessary opinion 
the direction issued can be challenged as not being in accordance with law. 
Mr. Nanavati argues that it is clear on the face of cl. (3) of the notifica- 
tion that the Government has not formed the necessary opinion before issuing 
the direction in the present case. 


Now, on a proper interpretation of the provisions of s. 17(4) of the Act we 
have no doubt that the opinion which the Government has to form relates both 
to the urgency as well as to the nature and condition of the land. In our opi- 
nion, both these matters are left to the opinion of the Government and, there- 
fore, are matters which are required to be subjectively determined by the Gov- 
ernment and the correctness of the opinion formed cannot raise a justiciable 
issue. We are also not inclined to agree with Mr. Nanavati that the question 
as to the nature and condition of the land i.e., whether the land is waste or 
arable cannot be left to the subjective determination of the Government since 
that question is capable of being objectively determined by certain well-known 
standards or tests. We have, however, not thought it necessary to deal with 
this argument of Mr. Nanavati in any detail because we feel that the last part 
of his argument that the direction in the present case has been issued without 
forming the opinion which was necessary to be formed as a condition prece- 
dent appears to be well founded and must be accepted. 

Clause (3) of the Notification is as follows :— 

“The Commissioner, Ahmedabad division, is further pleased to direct under sub- 
section (4) of section 17 of the said Act, that, as the acquisition of the said lands is 
urgently necessary the provisions of section 5A of the said Act shall not apply in res- 
pect of the said lands.” 

As can be seen from this clause, it gives no indication at all that the authority 
in issuing this direction has formed the opinion or satisfied itself that the land 
proposed to be acquired is a land to which the provisions of s. 17(1) are appli- 
cable. As we have already pointed out, s. 17(7) applies to a land which is 
urgently required and which is waste or arable. Clause (3) in the Notification 
only refers to the urgency of the acquisition and does not refer to the nature 
or condition of the land i.e., whether the land is waste or arable. On the face 
of the Notification, therefore, Mr. Nanavati is entitled to argue that the only 
condition which appears to be present in the mind of the Government and to 
which it has applied its mind and regarding which it has formed its opinion 
is the urgency of the acquisition: Mr. Nanavati has argued that if the other 
condition had been present in the mind of the Government and it had applied 
its mind to that condition, it could never have formed the opinion that the land 
of the petitioner was either waste or arable. In our opinion, there is consider- 
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able force in the argument of Mr. Nanavati that the Government in issuing 
the direction appears to have taken the view that it can issue such direction 
in all cases of urgent acquisition and not in such cases of urgent acquisition 
only where the lands involved are either waste or arable. 

. Rane for the Government has argued that we should not reach the con- 
clusion that the opinion as is required to be formed under the provisions of 
s. 17(4) has not been formed by the Government in the present case merely 
because of the language used in cl. (3) of the Notification. He has argued 
that if as a matter of fact the Government was aware of the conditions regard- 
ing which it had to form its opinion, had applied its mind to those conditions 
and thereafter formed its opinion, the mere omission to refer to one of the 
conditions in the Notification issued will not be fatal to the Notification. 
Mr. Rane says that the Commissioner, Ahmedabad Division, who has issued 
the Notification has filed an affidavit in the present case and that affidavit 
shows that he had applied his mind with regard to the nature and condition 
of the land proposed to be acquired and had formed his opinion with regard 
to the same before issuing the Notification. In view of the affidavit of the Com- 
missioner, Mr. Rane has urged that we should hold that the opinion as was 
necessary was formed in the present case and the direction issued, therefore, 
is good and valid. Unfortunately for Mr. Rane the affidavit of the Commis. 
sioner on which he seeks to place reliance is thoroughly unsatisfactory and 
incapable of supporting the submission which he has made. As we have seen, 
cl. (3) of the Notification raises a serious doubt as to whether the Govern- 
ment had formed the necessary opinion which was a condition precedent to 
the validity of the direction issued by it in the said clause. Assuming that this 
doubt can be dispelled and the direction justified by the affidavit put in by 
the Commissioner, the affidavit must be such as would clearly show that although 
the language of the Notification was defective the Government was as a mat- 
ter of fact aware of the conditions which were necessary to be satisfied and 
had applied its mind to those conditions and had formed its opinion relating to 
the said conditions before issuing the direction. The Commissioner’s affidavit 
in the present case falls very much short of this requirement. In para. 3 of 
the affidavit the Commissioner has stated: 


“I may submit that at the time of submission of proposal under Section 4 under ur- 
gency clause in form ‘F’, the suit land was inspected and it was found that the land 
was waste arable and containing no structure on the suit land. Though the petitioner 
was granted permission by the Municipal Authorities, Ahmedabad for construction of 
compound wall, he has not upto this date carried out work for that purpose. Thus the 
suit land is lying waste and arable.” 

Further on the affidavit states: 


“The contention made by the petitioner that it does not appear to be a case for the 
Respondents that the petitioner’s land is waste or arable land is baseless, as the land is 
open and contains no structures and the ulterior object of the petitioner appears to be 
to save the land from compulsory acquisition on the ground of his personal require- 
ments which are always affected where lands are acquired for public purpose.” 

The affidavit does not state that the Government had formed the opinion that 
the provisions of s. 17(/) were applicable to the land in the present case nor 
does it state facts from which we can conclude that such an opinion was formed 
by the Government. The affidavit has stated that before issuing the Notifica- 
tion the land was inspected and was found to be waste and arable and having 
no structure on it. It seems to us difficult to understand how the land in the 
present case which possesses such excellent and advantageous features as a 
valuable building site as is alleged by the petitioner and which is situated in 
the municipal area and included in the Town Planning Scheme was found to 
be waste and arable. The further statements in the affidavit indicate that the 
only facts on which this conclusion was based were firstly that the petitioner 
had not utilised the permission which he had secured for building a compound 
wall and secondly the land was open and contained no structure on it. In 
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our opinion, these facts can hardly have any relevance in forming the opinion 
that the land in the present case was either waste or arable or both waste 
and arable as stated in the affidavit of the Commissioner. Whether the land 
is waste or arable is an objective fact. Under s. 17(4) Government is required 
to form an opinion with regard to this objective fact as a preliminary step to 
the exercise of its power to issue a direction dropping the inquiry under s. 5A. 
The Government must form the necessary opinion with regard to this objective 
fact on considerations of reasons which are relevant to its determination. If 
the Government forms such opinion, the correctness of the opinion cannot be 
challenged and the sufficiency of the reasons on which the opinion is based 
cannot be questioned and the direction issued in pursuance of the opinion 
cannot be assailed.” If, however, the Government has formed no opinion at all 
or the opinion formed is based on reasons which are not relevant to the deter- 
mination of the objective fact regarding which the opinion is formed, in either 
of these two cases the direction issued can be successfully challenged as not 
being in aceordance with law. 

In the present case el. (3) of the Notification does not indicate that the 
necessary opinion was formed by the Government. Nor do we find anything 
in the affidavit of the Commissioner—assuming we should look at it—from 
which we can conclude that such opinion was formed by the Government on 
a consideration of reasons which could be regarded as relevant for the forma- 
tion of the opinion. We must, therefore, hold that the direction issued by the 
Government in cl. (3) of the Notification under s. 4 of the Land Acquisition 
Act in the present case is not in accordance with law and must be set aside. 
Since the Notification issued in the present case by cl. (3) thereof has deprived 
the petitioner of his valuable right to object to the acquisition in proceedings 
under s. 5A by filing objections within thirty days of the issue of the Notifica- 
tion, we must direct that the whole of the Notification be set aside as prayed for 
` by the petitioner. 

We, accordingly, order that the opponents be directed to cancel or withdraw 
the Notification No. L.A.Q. 1725, dated November 19, 1959, issued by the Com- 
missioner, Ahmedabad Division, under s. 4 of the Land Acquisition Act and 
published in the Bombay Government Gazette on December 3, 1959, and they 
be further directed not to give any effect to the said Notification. 

The Rule is made absolute. Petitioner to get his costs from the respondent. 


Rule made absolute. 


Before Mr. Justice Raju. 


JANKIBAI TUKARAM v. NAGPUR IMPROVEMENT TRUST, NAGPUR.* 
Land Acquisition Act (I of 1894), Secs. 18, 45—Nagpur Improvement Trust Act (XXXVI 
of 1936), Sec. 60—Indian Limitation Act (IX of 1908), Secs. 29, 12—Tribunal consti- 
tuted under Act XXXVI of 1936 whether competent to hear revisional application 
under s. 18(3) of Land Acquisition Act—Whether Collector a necessary party to revi- 
sional application under s. 18(3)—Notice referred to in cl. (b) of proviso to 83. 18 sufi- 
cient if served by affixing it to door of house of person named therein—Expression 
. “cannot be found” in s. 45(8) whether equivalent to “not found’—Time required to 
obtain copy of award made under Land Acquisition Act whether can be excluded for 
computing period of limitation under proviso to s. 18. ` 


A Tribunal constituted under s. 60 of the Nagpur Improvement Trust Act, 1936, is 
not competent to hear revision applications made under s. 18(3) of the Land Aequi- 
sition Act, 1894. ; 

In a revision application to the High Court against an order made by the Collector 
on an application under s. 18(3) of the Land Acquisition Act, 1894, it is not necessary 
that the Collector should be made a party to the revision application. 


*Decided, March 9, 1960. Civil Revision Application No. 71 of 1959. 
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For the purposes of cl, (b) of the proviso to s. 18 of the Land Acquisition Act, 
1894, the notice must be received by the person concerned. A service of the notice 
as contemplated in s. 45 of the Act would not necessarily amount to a receipt of the 
notice within cl. (b) of the proviso to s. 18. 

The expression “cannot: be found” in s. 45(3) of the Land Acquisition Act, 1894, 
is not equivalent to “not found”. A person may not be found at his house at a 
particular time, but that does not mean that such a person could not be found at his 
house. 

Hardayal v. Pir Sant Das,’ referred to. 

The time required to obtain a copy of the award made under the Land Acquisition 
Act cannot be excluded for the purposes of computing the period of limitation of six 
weeks prescribed by the proviso to s. 18 of the Act. 

Secretary of State v. Karim Bux,’ agreed with. 
Burjorjee v. Special Collector, Rangoon,’ dissented from. 
Surty v. V. Chettyar; referred to. 


Ts facts appear in the judgment. 


J. N. Chandurkar and M. N. Chandurkar, for the applicant. 
R. R. Dandige, for the opponent. 


RaJu J. In this Civil Revision Application by one Jankibai, the order pass- 
ed by the Land Acquisition Officer, Nagpur, rejecting her application to make 
a reference under s. 18 of the Land Acquisition Act, which will hereinafter be 
referred to as the Act, on the ground that it was time-barred is being challenged. 
The award was passed on June 25, 1958, and the application under s. 18 of the 
Act to the Collector praying that the matter be referred under that section for 
the determination of the Court was made on August 19, 1958. The application 
was rejected on the ground that the notice required by sub-s. (2) of s. 12 of the 
Act was served on July 3, 1958, by affixture on the house of Janakibai, that, 
therefore, under the proviso to s. 18 the application which was made on August 
19, 1958, was made more than six weeks from the date of service of notice, 
namely, July’ 3, 1958, and that the application could not, therefore, be enter- 
tained. 

A preliminary objection has been taken by the learned counsel for the oppo- 
nent on the ground that this revision application does not lie, that even if it 
lies it should have been made to the Tribunal under the Nagpur Improvement 
Trust Act, and that the Collector not having been made a party to the present 
application, the application is not maintainable. 

Before referring to the merits of the application, this preliminary objection 
will be first disposed of. There is no merit in the contention that the revision | 
application does not lie because sub-s. (3) of s. 18 of the Act in terms provides: 


“Any order made by the Collector on an application under this section shall be sub- 
ject to revision by the High Court, as if the Collector were a Court subordinate to the 
High Court within the meaning of section 115 of the Code of Civil Procedure, 1908.” 
There is no substance in the argument that the application should be made to 
the Tribunal appointed under the Nagpur Improvement Trust Act. When a 
reference is made under s. 18 of the Act to the Court, the Nagpur Improvement 
Trust Act, 1936, provides in s. 60: 

“A Tribunal shall be constituted, as provided in section 62, for the purpose of per- 
forming the functions of the Court in reference to the acquisition of land for the Trust 
under the Land Acquisition Act, 1894.” 

The Tribunal so constituted hears references made under s. 18 of the Act and 
is not competent to hear revision applications made under s. 18(3) of the Act 
which lie to the High Court. The third contention in support of the preliminary 


1 (1911) 10 I.C. 242. 4 (1928) L.R. 55 LA. 161, s.o. 80 Bom. 
2 [1939] A.I.R. All. 130. L.R. 842. 
3 [1926] A.L.R. Rang. 135. 
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objection is also bereft of any substance and that contention is that either the 
Collector or the State Government should have been made a party; and that as 
neither the Collector nor the State has been made a party to the revision appli- 
cation, it is not maintainable. It is clear from sub-s. (3) of s. 18 of the Act that 
an order made by the Collector on an application made under s. 18 of the Act 
is subject to revision by the High Court as if the Collector were a Court sub- 
ordinate to the High Court. When the High Court is hearing a revision appli- 
cation against an order passed by a subordinate Court, the latter is never made 
a party to the revision application. I, therefore, reject the preliminary objec- 
tion and hold that this revision application does lie to the High Court. 

Now, to turn to the merits of the application. It is contended that the notice 
required to be given under s. 12(2) of the Act was not given to the applicant 
but was affixed on the door of her house and was seen by her only on July 13, 
1958. It is contended that for the purposes of proviso to s. 18 of the Act the 
notice must be received by the person concerned and it is not sufficient that it 
is served by affixing it to the door of his house. It is also contended that the 
Collector was wrong in applying s. 45(3) of the Act to justify the affixing of 
the copy of the notice on the outer door of the applicant’s house and in cal- 
culating the time from the date it was so affixed. It is contended that the limi- 
tation starts from the date when the notice is actually received and not from 
the date when it might have been served under s. 45(3) of the Act. It is also 
urged that there is nothing to show that the applicant could not be found 
on July 3, 1958, when the notice was affixed on the outer door of her house and 
that there is also nothing to show that there was no adult male member of the 
family in the house at the time. It is urged that temporary absence for a few 
days would not justify the finding that the applicant could not be found. 
Lastly, it is contended that the time taken by the applicant in applying and 
getting a copy of the award should be excluded from the period of limitation 
under s. 29 and s. 12 of the Limitation Act. 

To appreciate these contentions it is necessary to refer to the relevant provi- 
sions of the Act. Sub-section (7) of s. 18 of the Act provides that any person 
interested who has not accepted the award may, by written application to the 
Collector, require that the matter be referred by the Collector for the deter- 
mination of the Court. Sub-section (2) provides that the application should 
state the grounds on which objection to the award is taken. The proviso to 
this section provides: ` 

“Provided that every such application shall be made, — 

(a) if the person making it was present or represented before the Collector at the 
time when he made his award, within six weeks from the date of the Collector’s award; 

(b) in other cases, within six weeks of the receipt of the notice from the Collector 
under section 12, sub-section (2), or within six months from the date of the Collector’s 
award, whichever period shall first expire.” 

It is conceded in this case that cl. (a) of the proviso has no application in 
the instant case because the applicant was not present or represented before 
the Collector at the time when he made his award. It is only cl. (b) of the 
proviso that requires consideration. This clause refers to the notice from the 
Collector under s. 12, sub-s. (2) which provides that after filing the award the 
Collector shall give immediate notice of his award to such of the persons inte- 
rested as are not present personally or by their representatives when the 
award is made. ' 

Section 45 of the Act deals with service of notices. Sub-section (7) provides 
that service of notice under the Act shall be made by delivering or tendering a 
copy thereof. Sub-section (2) of this section provides that whenever it may 
be practicable, the service of the notice shall be made on the person therein 
named. Sub-section (3) provides: 

“When such person cannot be found, the service may be made on any adult male 
member of his family residing with him; and if no such adult male member can be found, 
the notice may be served by fixing the copy on the outer door of the house in which 
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the person therein named ordinarily dwells or carries on business, or by fixing a copy 
thereof in some conspicuous place in the office of the officer aforesaid or of the Collector 
or in the court-house, and also in some conspicuous part of the land to be acquired.” 

In his order the Collector observed that the award under s. 11 of the Act was 
passed by the Land Acquisition Officer on June 25, 1958, and that 

“On the same day, ie. 25-6-58, the L.A.O. ordered that the party be informed 

u/s. 12(2) L.A. Act and that the acknowledgments be put up. The notice issued to 
Jankibai u/s. 12(2) L.A. Act informing her of the award was affixed to her house, as 
she was not found at home; and the second copy was returned with an endorsement to 
this effect. It is dated 3-7-58, which shows that the notice was affixed to her resi- 
dence on that date.” 
The Collector, therefore, held that the notice was served as per the mode laid 
down in sub-s. (3) of s. 45 of the Act. He then considered the question whether 
the period of limitation should be computed from July 3, 1958, or from July 18, 
1958, which is the date on which the applicant returned to Nagpur. The Col- 
lector observed that there was no reason to disbelieve the report of the serving 
agency that the notice was affixed to Jankibai’s residence on July 3, 1958, and 
therefore, computing the period of limitation from that date the Collector held 
that the application under s. 18 of the Act was clearly time-barred. He, there- 
fore, rejected the application. 

It is clear from cl. (b) of the proviso to s. 18 of the Act that in cases to which 
that clause applies the limitation is six weeks from the date of receipt of the 
notice or six months from the date of the Collector’s award, whichever period 
first expires. This clause refers to the receipt of the notice whereas s. 20 of the 
Act refers to service of the notice. Section 45 also refers to the mode of ser- 
vice of notices. It is clear from the proviso to s. 18 that the person interested 
in the award should get six weeks from the date of receipt of the notice of the 
award and that even if he does not get such a receipt of the notice, in any case 
the limitation would expire after six months from the date of the award. The 
intention of the Legislature was to give six weeks’ time to the person interest- 
ed from the date of the award if he was present at the time of the award, and 
otherwise from the date of the receipt of the notice. But in order to avoid long 
delay it was also provided that no application should be made after six months 
from the date of the Collector’s award. The Act uses two different expressions, 
namely, ‘‘receipt of the notice’’ and ‘‘service of the notice’’ and this distinc- 
tion cannot be without significance and cannot be ignored. A service of the 
notice as contemplated in s. 45 would not, therefore, necessarily amount to a 
receipt of the notice. The Collector, in my opinion, was, therefore, wrong in 
holding that limitation started from the date of the service of the notice by 
affixture on the door of the house of the applicant. It is an admitted fact that 
the notice was not served personally on Jankibai on July 3, 1958. According 
to the Collector, she was not found at home on that date and, therefore, the 
serving officer affixed the notice on the outer door of the house and made an 
endorsement to that effect. It is clear, therefore, that limitation cannot run 
from July 3, 1958, and that the Collector erred in rejecting the application on 
the ground that limitation started from July 3, 1958. 

Even if we turn to s. 45(3) of the Act, it provides that when the person can- 
not be found service may be made on any adult male member of his family 
residing with him. A copy can be affixed on the outer door of his house only 
when two conditions are fulfilled: (i) the person on whom the notice is to be 
served cannot be found; and (ii) no adult male member of the family residing 
with the person also can be found. According to the report of the serving 
officer there is no reference to the second requirement. This is conceded by the 
learned counsel for the opponent. Service of the notice on the outer door of 
the house of Jankibai does not, therefore, fulfil the requirements of s. 45, sub- 
s. (3), of the Act and is, therefore, not a proper mode of service under that 
section. Moreover, the serving officer did not report that Jankibai could not 
be found. The Collector in his order has observed that the notice was affixed 
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to the house of Jankibai as she was not found at home. The expression ‘‘cannot 
be found”’ is not equivalent to ‘‘not found’’. A person may not be found at 
his house at a particular time, but that does not mean that such a person could 
not be found at his house. Learned counsel for the applicant relies on Har- 
dyal v. Pir Sant Das’ where it was observed that it cannot be said that a person 
could not be found when no attempt whatsoever has been made to find him and 
there was nothing to show that he was deliberately keeping out of the way to 
avoid service but he was merely temporarily absent from his house. 

It is also contended by the learned counsel for the applicant that the time 
required by the applicant to obtain a copy of the award should be excluded 
from the period of limitation. He relies on s. 29 and s. 12 of the Limitation 
Act. Sub-section (2) of s. 29 of the Limitation Act provides :— 

“Where any special or local law prescribes for any suit, appeal or application a 
period of limitation different from the period prescribed therefor by the first schedule, 
the provisions of section 3 shall apply, as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any special or local law— 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expressly excluded by such 
special or local law; and 

(b) the remaining provisions of this Act shall not apply.” 

The Land Acquisition Act, which is a special law, prescribes for an applica- 
tion under s. 18. a special period of limitation different from the period pre- 
scribed therefor by the First Schedule to the Limitation Act, and therefore in 
determining any such period of limitation the provisions contained in s. 4, 
ss. 9 to 18 and s. 22 shall apply. One of these sections is s. 12 of the Limitation 
Act, sub-s. (2) of which reads as follows :— 

“In computing the period of limitation prescribed for an appeal, an application for 
leave to appeal and an application for a review of judgment, the day on which the 
judgment complained of was pronounced, and the time requisite for obtaining a copy 
of the decree, sentence or order appealed from or sought to be reviewed, shall be 
excluded.” 

Reliance is also placed on Surty v. Chettyar®, where it was held: 

“Section 12, sub-s. 2, of the Indian Limitation Act, 1908, which excludes from the 

period of limitation for appealing from a decree the time ‘requisite’ for obtaining a copy 
of it, applies even when by a rule of the High Court a memorandum of appeal need 
not be accompanied by a copy of the decree.” 
But, in my opinion, sub-s. (2) of s. 12 refers to an appeal, an application for 
leave to appeal and an application for review of judgment. An application 
for reference under s. 18 of the Land Acquisition Act does not, therefore, attract 
the application of sub-s. (2) of s. 12 of the Limitation Act. 

Reliance is also placed on sub-s. (4) of s. 12 of the Limitation Act which 
reads as follows :— 

“In computing the period of limitation prescribed for an application to set aside an 
award, the time requisite for obtaining a copy of the award shall be excluded”, 
and on Burjorjee v. Special Collector, Rangoon? where it was held that s. 12(4) 
of the Limitation Act applies to an application to the Collector to refer a 
matter to the Court and the applicant is entitled to exclude the time requisite 
for obtaining the copy of the Collector’s award. With great respect, I dissent 
from this view because sub-s. (4) of s. 12 refers to applications to set aside an 
award such as an award in arbitration proceedings and an application for refer- 
ence under s. 18 of the Land Acquisition Act can never be treated as an applica- 
tion to set aside an award. Even if the reference is accepted the award may be 
only modified. An application for reference under s. 18 of the Act cannot, 
therefore, be treated as an application to set aside an award. Learned counsel 


1 (1911) 10 I.C. 242. L.R. 842. 
2 (1928) L.R. 65 LA. 161, 3.0. 30 Bom. 3 [1926] A.I.R. Rang. 135. 
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for the non-applicant has cited Secretary of State v. Karim Bust in support 
of his contention that time taken to obtain copies of an order under the Land 
Acquisition Act cannot be excluded for the purposes of computing the period 
of six weeks prescribed by the proviso to s. 18 of the Act. For the reasons 
already given and, with respect, I agree with the view taken in this Allahabad 
case. 

However, for the reasons already given, the Collector was wrong in the view 
that the period of six weeks started from July 3, 1958. The Collector 
observed :— . 

“The question which, therefore, arises is whether the period for purposes of the 
present application should be computed from 3-7-1958, which was the date of its 
actual affixing on the house, or from some subsequent date on which the N.A. returned 
to Nagpur.” 

The Collector did not observe that it was not proved that Jankibai had return- 
ed to Nagpur on July 13, 1958. If the notice was received on July 18, 1958, 
her application under s. 18 would be clearly in time. I, therefore, hold that 
the Collector erred in holding that the application was barred by limitation 
and direct that he should make a reference under s. 18 of the Act to the Court. 

The application for revision is allowed. There will be no order for costs as 

the learned counsel for the applicant does not press for costs. 


Application allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. T. Desai. 


MESSRS. VALIMAHOMED GULAMHUSAIN SONAVALA & CO. 
v. 
C. T. A. PILLAI.® 


Sea Customs Act (VIII of 1878), Secs. 167(8), 168—Words “such goods” in s. 167(8) 
whether mean similar goods—Smuggled gold melted and mixed up with unsmuygled 
gold—Whether such resulting mixed gold Uable to be confiscated by Customs officera 
—Package”, meaning of word in s. 168—Applicability of rules of natural justice to 
proceedings under s. 167(8). 


The right to confiscate smuggled goods under s. 167(8) of the Sea Customs Act, 
1878, does not carry with it the right to confiscate unsmuggled goods. The words 
“such goods” appearing in s. 167(8) of the Act cannot be interpreted to mean similar 
goods. It is not open to the Customs authorities to confiscate similar goods even 
though they may be of the same quality, bulk and value. The words “such goods” 
mean the very goods which have been smuggled. If the smuggled goods lose their 
identity, it would not be open to the Customs officers to confiscate any part of those 
goods. Where, therefore, gold that has been smuggled has in the melting process 
got so mixed up with gold that is unsmuggled that it is impossible to separate the 
smuggled gold from the unsmuggled one, the right to confiscate smuggled gold ceases 
when the two get inextricably mixed up. i 

The word “package” in s. 168 of the Sea Customs Act, 1878, refers to the outer 
cover in which the goods may be wrapped or the container in which the goods may 
be found. 

Studebaker Distributors, Ltd. v. Charlton Steam Shipping Co.’ and Chunilal Ghella- 
bhai v. R. N. Shukla’ referred to. 


4 [1939] A.I.R. All. 130. 2 (1957) Special Civil Application No. 1304 
*Decided, December 18, 1959. O.C.J. Mis- of 1957, decided by Dixit and Shelat JJ., on 
cellaneous Application No. 214 of 1959, August 1, 1957 (Unrep.). 


1 [1938] 1 K. B. 459. 
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In proceedings under s. 167(8) of the Sea Customs Act, 1878, which are quasi- 
judicial proceedings, the rules’of natural justice require that an opportunity should 
be furnished to a person of cross-examining those who have made statements which 
are to be used against him. 

Pukhraj v. D. R. Kohli; followed. 

Union of India v. T. R. Varma, Phulberi Tea Estate v. Its Workmen; Fidahussein 
Ghadially v. C. T. A. Pillai’ Jal Hormusji Khajotia v. T. C. Sheth,’ Mahadev v. 
Secretary of State,’ S. Venkatesan, Dy. Collector of Customs, Bombay v. Shah Tri- 
kamdas Damji’ A. K. Gopalan v. The State” and N. P. T. Co. Ltd. v. N. S. T. Co. Ltd,” 
referred to. 


Tae facts are stated in the judgment. 


H. M. Seervat, Advocate General, with S. J. Sorabjee, for the petitioners. 
A, A. Peerbhoy, with Anil B. Diwan, for the respondents. 


K. T. Desa J. The petitioners carry on business in bullion and are licensed 
to refine precious metals. They have filed the petition for the issue of a writ 
of certiorari or other appropriate writ, direction or order under art. 226 of the 
Constitution against the Additional Collector of Customs and the Union of 
India for quashing and setting aside the order, dated June 18, 1959, passed by 
the Additional Collector of Customs confiscating certain quantity of gold and 
imposing fines in lieu of such confiscation. They have also prayed for a writ 
of mandamus or other appropriate writ, direction or order under art. 226 of 
the Constitution against the Additional Collector of Customs for restor- 
ing possession of the gold weighing 452 tolas and 174 vals belonging to the peti- 
tioners which ‘has been seized. 

The facts giving rise to the petition, briefly stated, are as follows: On Sep- 
tember 9, 1957, 100 tolas of smuggled gold was seized from one Dina Mangtu, 
a sweeper employed by the Pakistan International Airways. He was interro- 
gated. Whilst referring to previous transactions in which he was concerned, 
he admitted that he had brought a similar consignment containing gold from a 
Pakistan International Airways plane which had arrived from Pakistan on 
September 7, 1957, and that he had handed it over to one Julio Lobo. Julio 
Lobo when questioned admitted having received the said consignment. Julio 
Lobo stated that it consisted of 100 tolas of gold. He further stated that this 
gold was sold by him to a goldsmith by name Bansilal Sagarmal Porwal. 
Bansilal Sagarmal Porwal in his turn admitted having purchased this gold. 
Bansilal Sagarmal Porwal stated that he got the said gold melted adding base 
metal to it and converted it into a ‘patla’ or bar bearing No. M-1565, which 
weighed 103 tolas and 29 vals. He sold this bar‘of gold to one Choksi Chiman- 
lal Purshottom. Choksi Chimanlal Purshottam admitted the purchase of 
this gold and stated that he had sold the same to the petitioners. The 
petitioners admitted having purchased the said gold bar bearing 
No. M-1565 on September 11, 1957. It is the case of the petitioners 
that they were the purchasers for value of this gold without notice of the 
fact that the gold was smuggled, and that they purchased this gold in 
the ordinary course of business. The petitioners carry on business on a large 
scale. They state that their purchase of gold for the year 1957 aggregated to 
nearly Rs. two crores. On the same day the petitioners had purchased two 
other gold bars from the said Choksi Chimanlal Purshottam weighing 101 tolas 
and 17 vals and 42 tolas and 13 vals respectively. On that day they had also 


3 (1959) 61 Bom. L. R. 1230. October 8, 1959 (Unrep.). 
4 [1988] 8.C.R. 499. 8 (1921) 24 Bom. L.R. 245 
5 [1959] A.LR. S.C. 1111. 9 (1966) O.C.J. Appeal No. 75 of 1956 (Misc. 


6 (1959) O.C.J. Miscellaneous Petition No. Application No. 184 of 1956), decided by 
152 of 1959, decided by K. K. Desai J., on Chagla C. J. and Tendolkar J., on October 5, 
November 6, 1959 (Unrep.). 1956 (Unrep.). 

7 (1959) O.C.J. Miscellaneous Application 10 [1950] 8.C.R. 88. 

No. 1 of 1959, decided by K. K. Desai J., on 11 [1957] A.I.R. S.C. 232. 
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purchased one gold bar weighing 250 tolas and 31} vals from one Vithaldas 
Nanji. The petitioners received on that day from their customers Measrs. 
Gokuldas Mohanlal and Co. one gold bar’ bearing No. B/M 1646 weighing 
103 toloas and 38 vals of about 90 fineness for the purpose of refining. They 
had also received on that very day from their customers Messrs. Mohanlal 
Bhagwandas Choksi and Co. one gold bar bearing No. B/M 1584 weighing 144 
tolas and 6 vals of 94.23 fineness for the purpose of refining. The petitioners 
state that for the purpose of refining gold the minimum quantity of gold that 
is required for the crucible in their refinery is 600 tolas. The petitioners sent 
to their refinery all the aforesaid bars of gold including the bar of gold which 
they had purchased from Choksi Chimanlal Purshottam which contained the 
smuggled gold. The total quantity of gold thus sent to the refinery was 746 
tolas and 13} vals. During the process of refining 67 tolas and 164 vals were 
found to consist of impurities. Consequently the net weight of the refined gold 
was 678 tolas and 37 vals. On September 11, 1957, the petitioners sent the bar 
weighing 678 tolas and 37 vals to the refinery of the Bombay Bullion Associa- 
tion for assaying and marking. The said Association after assaying and mark- 
ing handed over to the petitioners bars of gold weighing in the aggregate 678 
tolas and 4 vals as some gold was taken out for sampling and some was return- 
ed in ‘rawali’. Out of the aforesaid bars, the petitioners on the same day 
returned to Messrs. Gokuldas Mohanlal and Co. one bar bearing No. B.M. 1678 
weighing 92 tolas and 8 vals and to Messrs. Mohanlal Bhagwandas Choksi and 
Co. one bar bearing No. B.M. 1678 weighing 133 tolas and 134 vals. There- 
after two bars of gold weighing 452 tolas and 174 vals remained with the peti- 
tioners. 


On September 12, 1957, the officers of the Central Excise Department car- 
ried out a raid in the petitioners’ Pedhi and seized the aforesaid two bars of 
gold weighing 452 tolas and 174 vals. They also seized the aforesaid bar of 
gold weighing 133 tolas and 134 vals from Messrs. Mohanlal Bhagwandas 
Choksi and Co. They seized a bar of gold weighing 109 tolas and 32 vals from 
Messrs. Gokuldas Mohanlal & Co. the same being the bar into which the afore- 
said bar weighing 92 tolas and 8 vals was converted. 


On November 21, 1957, the petitioners, the said Messrs. Gokuldas Mohanlal 
and Co. and the said Messrs. Mohanlal Bhagwandas Choksi and Co. were call- 
ed upon by the Collector of Central Excise, Bombay, to show cause why the 
aforesaid gold bullion should not be confiscated under s. 167(8) of the Sea 
Customs Act. On November 26, 1957, the petitioners’ attorneys requested the 
Collector of Central Excise, Bombay, to furnish to them certified copies 
of the statements of witnesses which were proposed to be relied upon by 
the Collector of Central Excise, Bombay. On January 7, 1958, a reminder was 
sent in this connection to the Collector of Central Excise, Bombay. On 
March 10, 1958, the Collector of Central Excise sent three statements, dated 
September 11, 1957, September 13, 1957, and October 14, 1957, of the said 
Bansilal Sagarmal Porwal along with other statements. On April 30, 1958, 
the petitioners’ attorneys addressed a letter to the Collector of Central Excise, 
Bombay, complaining that the statements of Dina Mangtu and Julio Lobo 
had not been furnished. By that letter they requested the Collector of Central 
Excise to keep the said Bansilal Sagarmal Porwal and the said Choksi Chiman- 
lal Purshottam present for cross-examination at the hearing of the matter to 
enable the petitioners to test the veracity or otherwise of the statements de- 
posed to by them. On May 12, 1958, the Collector of Central Excise wrote 
to the petitioners’ attorneys stating that their request for cross-examination 
of witnesses could not be granted and that the same was ‘‘in keeping with the 
practice followed in departmental adjudication of Customs cases’’. The peti- 
tioners, the said Messrs. Mohanlal Bhagwandas and Co. and the said Messrs. 
Gokuldas Mohanlal and Co. sent their written explanations and their repre- 
sentatives were given a personal hearing. As the gold was smuggled through 
the air port which was within the jurisdiction of the Additional Collector of 
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An the case papers were transferred to him for adjudication according 
to law. 

The Additional Collector of Customs gave a personal hearing to the parties. 
At the time of the personal hearing before respondent No. 1, it was represented 
to him that the statements of Dina Mangtu and Julio Lobo had not been fur- 
. nished to the parties concerned and that the same seriously prejudiced the in- 
terest of the owners of gold. By his letter dated May 25/26, 1959, respondent 
No. 1 sent the relevant extracts of those statements in so far as they referred 
to the gold under seizure. By that letter the petitioners, Messrs. Mohanlal 
Bhagwandas and Co. and Messrs. Gokuldas Mohanlal and Co. were informed 
that their further submissions should be made within one week from the date 
of the issue of that letter, failing which the case would be adjudicated without 
any further reference. On June 13, 1959, the Additional Collector of Customs 
passed an order as follows :— 

“I accordingly order that the smuggled gold bullion viz. 103 tolas 29 vals out of 
the seized bars of gold shall be confiscated under section 167(8). However, having regard 
to the circumstances of the case, I give the owners of the bars the option under sec- 
tion 183 ibid to pay the following fines in lieu of such confiscation: 


(a) 2 bars seized from M/s. Valimohamed Gulamhussain Sonavala 8,000/~ 
(b) 1 bar seized from M/s. Mohanlal Bhagwandas Choksi and Co. 2,350/- 
(c) 1 bar seized from M/s. Gokuldas Mohanlal and Co. 1,650/-.” 


It is the validity of this order which has been challenged by the petitioners in 
the present petition. 


There are various grounds advanced in support of the petition. It is com- 
plained that the statements made by Bansilal Sagarmal Porwal, Dina Mangtu 
and Julio Lobo have been relied upon by respondent No. 1 without any oppor- 
tunity being given to the petitioners to cross-examine them. It is admitted 
that the statements of these three persons, viz. Bansilal Sagarmal Porwal, Dina 
Mangtu and Julio Lobo were taken prior to the seizure of gold from the ‘hands 
of the petitioners. At the date when these statements were made, no inquiry 
had been instituted against the petitioners. The petitioners claim that if these 
statements are to be used against them, they must have an opportunity of cross- 
examining the persons who made these statements and that as such oppor- 
tunity was denied to them, the order is liable to be set aside as being an order 
passed without the observance of the rules of natural justice. 


It is well-settled, and it is not disputed, that proceedings under the provi- 
sions of s. 167(8) of the Sea Customs Act are quasi-judicial proceedings. 
There are two decisions of the Supreme Court which have been relied upon 
for the purpose of showing that the rules of natural justice in quasi-judicial 
proceedings require that an opportunity should be furnished to a person of : 
cross-examining those who have made statements which are to be used against 
him. In the case of Union of India v. T. R. Varma,’ it has been observed at 
p. 507 as follows :— 

“Now, it is no doubt true that the evidence of the respondent and his witnesses was 
not taken in the mode prescribed in the Evidence Act; byt that Act has no application 
to enquiries conducted by tribunals, even though they may be judicial in character. 
The law requires that such tribunals should observe rules of natural justice in the con- 
duct of the enquiry, and if they do so, their decision is not liable to be impeached on 
the ground that the procedure followed was not in accordance with that, which obtains 
in a Court of Law. Stating it broadly and without intending it to be exhaustive, it may 
be observed that rules of natural justice require that a party should have the opportunity 
of adducing all relevant evidence on which he relies, that the evidence of the opponent 
should be taken in his presence, and that he should be given the opportunity of cross- 
examining the witnesses examined by that party, and that no materials should be relied 
on against him without his being given an opportunity of explaining them. If these rules 
are satisfied, the enquiry is not open to attack on the ground that the procedure laid 
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down in the Evidence Act for taking evidence was not strictly followed. Vide the recent 
decision of this Court in New Prakash Transport Co. v. New Suwarna Transport Co., 
where this question is discussed.” 

In the case of the Phulbari Tea Estate v. Its Workmen?, the question arose 
whether the principles of natural justice had been observed in the case of the 
dismissal of a workman. The case of the workman was taken up by the Assam 
Chah Karmachari Sangh, a registered trade union, and a reference was made 
by the Government of Assam to the Industrial Tribunal on the question whe- 
ther the dismissal of the workman was justified. One of the reasons given 
by the Tribunal for holding that the dismissal was not justified was that 
proper procedure had not been followed. In the course of his judgment, 
Wanchoo J., who delivered the judgment of the Supreme Court, observes as 
follows (p. 1113) :— 


“ ..The manager’s testimony shows that the witnesses who were present at the 
enquiry were not examined in the presence of Das. It also does not show that copies 
of the statements made by the witnesses were supplied to Das before he was asked to 
question them. Further his evidence does not show that the statements which had been 
recorded were read over to Das at the enquiry before he was asked to question the 
witnesses. It is true that the statements which were recorded were produced on behalf 
of the company before the Tribunal; but the witnesses were not produced so that they 
might be cross-examined even at that stage on bebalf of Das. The question is ‘whether 
in these circumstances it can be said that an enquiry as required by principles of natural 
justice was made in this case. 

We may in this connection refer to Union of India v. T. R. Varma. That was a case* 
relating to the dismissal of a public servant and the question was whether the enquiry 
held under Art. 311 of the Constitution of India was in accordance with the prin- 
ciples of natural justice. This Court, speaking through Venkatarama Ayyar J., observed 
as follows in that connection at p. 507:...” 

Then follow some of the remarks which I have quoted earlier. The learned 
Judge thereafter proceeds to state as follows (p. 1113) :— 

“Tt will be immediately clear that these principles were not followed in the enquiry 
which took place on March 12, inasmuch as the witnesses on which the company relied 
were not examined in the presence of Das. It is true that the principles laid down in 
that case are not meant to be exhaustive.” 

In connection with the application of the principles laid down by the Supreme 
Court to an inquiry in respect of an offence under s. 167(8) of the Sea Cus- 
toms Act, there is a decision of a Division Bench of this Court, consisting of 
Mr. Justice Tambe and Mr. Justice Badkas, reported in Pukhraj v. D. R. 
Kohli?. At p. 1248 of the report, it has been observed as follows :— 

“|| .The inquiry held under s. 167(8) is a quasi-judicial inquiry: Sewpujanrai I. Ltd, 
v. Collector of Customs'* and respondent No. 1 was bound to follow the principles of 
natural justice in holding the inquiry. These priciples are in the words of their Lord- 
ships of the Supreme Court in Union of India v. T. R. Varma (p. 507): 

‘|. Stating it broadly etc.” 

The words commencing with the words ‘‘Stating it broadly’’ to which I have 
already made a reference have been quoted. 

My attention was also drawn to a very recent unreported decision of Mr. Jus- 
tice K. K. Desai: Fidahussein Ghadially v. C. T. A. Ptllai*. That was a case 
also under s. 167(8) of the Sea Customs Act. In that case, the Sea Customs 
authorities sought to rely upon a report given by an expert in respect of the 
goods which were the subject-matter of the inquiry in that case and which 
had been ultimately confiscated. The petitioner in that case desired to cross- 
examine the expert in connection with the report which the expert had made, 
but that opportunity was not given to him. The learned Judge after quoting 


2 [1969] A.LR. 8.C. 1111. 4 (1959) 0.C.J. Miscellaneous Petition No. 
3 (1959) 61 Bom. L. R. 1230. 152 of 1959, decided by K. K. Desai J., on 
3a [1958] A.I.R. S.C. 845, 849. November 6, 1959 (Unrep.). 
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the observations of the Supreme Court in Varma’s case referred to above held 
that the rules of natural justice had not been observed atd the impugned 
order was set aside. 

My attention was also called to another unreported decision of the same 
. Judge delivered in Jal Hormusji Khajotia v. T. C. Sheth®. That was also a 
ease under the Sea Customs Act, the inquiry being held in respect of an offence 
under the provisions of s. 167(8) of that Act. In that case, however, the 
statements in respect whereof a complaint was made by the petitioners that they 
had no opportunity of cross-examining the persons who made them, were state- 
ments of persons to whom a reference had been made by the petitioners them- 
selves so that the investigating officer may inquire of them about the case. In 
the words of the learned Judge, 


“the persons who’ made the statements were indicated by the petitioners as persons 
from whom the department should gather information which would prove truth of the 
case of the petitioners.” 

- The learned Judge held that they were not the witnesses of the department 

and that they were going to be, if at all, the witnesses of the petitioners in 
that case. The learned Judge did not in that case think it right to set aside 
the order not because he did not affirm the principle that under the rules of 
natural justice opportunity should be given to a person to cross-examine the 
persons who have made statements against him, but on the ground that that 
principle was not applicable to the facts of that case. The learned Judge in 
that case was seeking to affirm the principle underlying s. 20 of the Evidence 
Act which lays down that statements made by a person to whom a party to 
the suit has expressly referred for information in reference to a matter in 
dispute are admissions. 

In the light of these authorities, the matter, so far as I am concerned, would 
not have admitted of any doubt, but I am referred by the learned counsel for 
the respondents to two decisions of this very Court where observations have 
been made having a different effect. The first decision is the one reported in 
Mahadev v. Secretary of State®. It is a decision of the then Chief Justice Sir 
Norman Macleod and Mr. Justice Shah. It was a case under the Sea Customs 
Act. The case related to the confiscation of the goods under the provisions of 
that Act. -In the course of his judgment the learned Chief Justice observes at 
p. 247 as under :— 

“,..It is admitted that the Sea Customs Act contains no provisions with regard to 
the adjudication of confiscation and penalties which can be made by the Customs Officers 
under s. 182. Therefore, the Customs Officers must proceed .according to general princi- 
ples, which are not necessarily legal principles, for the purpose’ of arriving at a con- 
clusion when such inquiries, as the present one, are instituted. It appears to me, after 
perusing the papers, which were before the Collector of Customs, and which I presume 
were taken in accordance with the ordinary procedure, that various statements were 
recorded by the Sarkarkun, including the statement of Ganesh, there is also a long 
application on behalf of Ganesh which has been placed before us, but which does not appear 
in the paper book, and I have no doubt that the Collector, who is bound to adjudge 
on confiscation and penalty as if the matter was proceeding in a Court of law according to 
the provisions of the Civil or Criminal ‘Procedure Code, dealt with the various statements 
before him in a careful and judicial manner. 

The learned Judge has referred to the case of the Local Government Board v. 
‘Arlidge," in which the Court said ‘that the judiciary should’ presume to impose its own 
methods on administrative or executive officers is a usurpation’; and again in the Board 
of Education v. Rice,’ the Court said: ‘They have no power to administer an oath, and 
need not examine witnesses. They can obtain information in any way they think best, 
always giving a fair opportunity to those who are parties in the controversy for correct- 
ing or contradicting any relevant statement prejudicial to their view.’ 


5 (1959) 0.0.J. Miscellaneous Application 6 (1921) 24 Bom. L. R. 245. 
No. 1 of 1959, decided by K. K. Desai J., on 6a [1915] A. C. 120,7138. 
October 8, 1959 (Unrep.). 7 [1911] A.C. 179, 182. 
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It is obvious from the record in this case that plaintiff had ample opportunity to 
correct or contradict any statement prejudicial to his view which had been recorded...” 
The Court upheld the order of the Court below which had held that the plain- 
tiff could not legitimately urge that witnesses were not examined in his pre- 
sence or that he was not allowed to examine them and consequently the pro- 
ceedings were illegal. 


The second judgment is an unreported judgment of ‘a Division Bench of 
this Court in 8. Venkatesan, Dy. Collector of Customs, Bombay v. Shah Tri- 
kamdas Damji®. That was also a case under s. 167(8) of the Sea Customs Act. 
In that case, Mr. Justice S. T. Desai, who dealt with the matter in the first 
instance, had set aside the order of the Deputy Collector of Customs confiscat- 
ing the goods of the petitioners on the ground that the order was passed by 
the Deputy Collector of Customs without hearing the petitioners. In the course 
of his judgment, Chagla C.J. observes as follows :— 

“Now, when one talks of rules of natural justice, one does not refer to procedure 
or to technicalities of procedure. The rule of natural justice which has got to be observ- 
ed by all judicial and quasi-judicial bodies is that a party should not be condemned 
unheard, that he should know what the charge against him is, that he should be heard 
in his defence, that he should be given an opportunity to lead evidence and he should 
also be given an opportunity to test the materials which are before the adjudicating 
authority. If there is a departure from any of these requirements, then undoubtedly the 
Court would say that a proper opportunity was not given to the party to defend himself 
or to show cause against the charge made. 

Applying that test to the facts of this case, can it be said that the petitioner was 
condemned unheard, that the order of confiscation was passed against him without the 
authority passing that order knowing what the defence of the petitioner was and what 
he had to say in respect of the charge levelled against him? Now, a written represen- 
tation, as already pointed out, was submitted to the Assistant Collector and this written 
representation was before the Deputy Collector... ; 

Therefore, the order of the Deputy Collector was passed after taking into considera- 
tion the written representation of the petitioner and also the letter of the 14th of April 
which sets out what transpired at the interview between the petitioner and the Assistant 
Collector... 

Now, in the first place, as this Court has often laid down, the rule of natural justice 
which confers upon a party the right to be heard does not confer upon him the wider 
right of being heard orally. A written representation submitted by a party gives full 
opportunity to that party to be heard in his defence. Whether the party should be 
orally heard or not is a matter of procedure. In a Court of law undoubtedly a party 
has a right to be orally heard. The law may require that a certain tribunal should 
hear parties orally or a tribunal may e its own rules of procedure which would 
give a right to a party to be orally heard. But in this case it is not suggested that 
there is any provision of law which entitles the petitioner to be heard orally. The 
section under which the order is made is s. 182 of the Sea Customs Act which talks 
of adjudication by the Excise officer and by reason of that section undoubtedly the order 
passed by the Deputy Collector becomes a quasi judicial order. Therefore there is an 
obligation upon the Deputy Collector to act judicially and by reason of that obligation 
he is bound to hear the petitioner...” 

This decision has been very strongly relied upon for the purpose of showing 
that even the right to be heard orally was not available to a person where 
the inquiry was being held under the provisions of the Sea Customs Act which 
may result in the confiscation of goods. It is urged that if there is no right 
to a personal hearing, there could not possibly be a right to have the evi- 
dence of witnesses recorded in the presence of the party concerned and to 
cross-examine persons who have made statements in the course of the inquiry. 


The learned counsel for the respondents also relies upon some of the obser- 


8 (1956) O.C.J. Appeal No. 75 ‘of 1956 by la C. J. and Tendolkar J., on Ootober 
(Miso. Application No. 184 of 1956), decided 5, 1956 (Unrep.). 
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vations in A. K. Gopalan v. The State®. That was a case under the Preventive 
Detention Act and there was a constitutional challenge to some of the provi- 
sions contained in that Act. The learned counsel for the respondents relied 
upon the observations of Kania C.J. in that case appearing at p. 124, where 
the learned Judge observes as follows :— 


“Again, I am not prepared to accept the contention that a right to be heard orally 
is an essential right of procedure even according to the rules of natural justlee. The 
right to make a defence may be admitted, but there is nothing to support the contention 
that an oral interview is compulsory. In the Local Government Board v. Arlidge, the 
respondents applied to the Board constituted under the Housing Act to state a special 
case for the épinion of the High Court, contending that the order was invalid because 
(1) the report of the Inspector had been treated as a confidential document and had 
not been disclosed to the respondent, and (2) because the Board had declined to give 
the respondent an opportunity of being heard orally by the person or persons by whom 
the appeal was finally decided. The Board rejected the application. Both the points 
were urged before the House of Lords on appeal. Viscount Haldane L. C. in his speech 
rejected the contention about the necessity of an oral hearing by observing ‘But it does 
not follow that the procedure of every tribunal must be the same. In the case of a 
Court of law tradition in this country has prescribed certain principles to which, in the 
main, the procedure must conform. But what that procedure is to be in detail must 
depend on the nature of a tribunal” In rejecting the contention about the disclosure of 
the report of the Inspector, the Lord Chancellor stated: ‘It might or might not have 
been useful to disclose this report, but I do not think that the Board was bound to do 
so any more than it would have been bound to disclose all the minutes made on the 
papers in the office before a decision was come to...I do not think the Board was bound 
to hear the respondent orally provided it gave him the opportunities he actually had...’” 
That being a case under the provisions of the Preventive Detention Act, 1950, 
the learned Chief Justice of India thereafter proceeds to observe as follows 

. 125) — 
(p SA UT to lead evidence against facts suspected to exist is not essential in the case 
of preventive detention. Article. 22(6) permits the non-disclosure of facts. That is one 
of the clauses of the Constitution dealing with fundamental rights. If even the non- 
disclosure of facts is permitted, I fail to see how there can exist a right to contest facts 
by evidence and the non-inclusion of such procedural right could make this Act invalid.” 

In the case of N.P.T. Co. Lid. v. N.S.T. Co. Ltd’, it has been observed by 
the Supreme Court at p. 236 as follows :— 

“...it has got to be observed that the question whether the rules of natural justice 
have been observed in a particular case must itself be judged in the light of the consti- 
tution of the statutory body which has to function in accordance with the rules laid 
down by the legislature and in that sense the rules themselves must vary.” 

In that case, a question had arisen in connection with a police report which 
had been furnished to the Appellate Authority under the Motor Vehicles Act 
im connection with applications for the issue of a stage carriage permit to run 
transport buses on certain routes. The appellate authority had read out the 
report to the parties. The order of the Appellate Authority was challenged 
on the gound that the report had not been shown to the petitioner and ‘‘no 
real and effective opportunity to deal with the report had been afforded to the 
petitioner”. In dealing with the matter, Sinha J. observes as follows (p. 236) : 

“Thus the Motor Vehicles Act and the rules framed thereunder with particular 
reference to the Regional Transport Authority and the Appellate Authority do not con- 
template anything like a regular hearing in a court of justice. No elaborate procedure 
has been prescribed as to how the parties interested have. to be heard in connection with 
the question, who is to be granted a stage carriage permit...” 

The learned Judge thereafter observes as follows (p. 237) :— 


“,..Hence, in our opinion, there was nothing in the rules requiring a copy of the 
police report to be furnished to any of the parties, nor was there any circumstance 


9 [1950] 5.C.R. 88. 10 [1957] A.I.R. 8.0. 232. 
L.R.—41. 
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necessitating the adjournment of the hearing of the appeal, particularly when no request 
for such an adjournment had been made either by the first respondent or by any other 
party...” 


Having regard to the decisions referred to above, I have to consider by 
which of these decisions I should feel myself bound. The decision in Gopa- 
lan’s case was given in the context of the Preventive Detention Act, 1950, where 
the authorities concerned were entitled to act on facts suspected to exist. I 
have to consider the principles of natural justice as applicable to quasi-judicial 
proceedings in connection wherewith the observations of the Supreme Court 
in the two later decisions of the Supreme Court reported in Varma’s case 
and Phulbert Tea Estate v. Its Workmen are more pertinent. The decision 
reported in Mahadev v. Secretary of State and the unreported judgment in 
8. Venkatesan, Dy. Collector of Customs, Bombay v. Shah Trikamdas Damji, 
were given before the aforesaid two decisions of the Supreme Court. There is 
the later judgment of a Division Bench of this Court reported in Pukhraj v. 
D. R. Kohli after the decision in Varma’s case was given by the Supreme Court 
and I feel myself, in the midst of the conflict of authorities, bound by this judg- 
ment. That is a judgment which is later in date and is a judgment delivered 
after the Supreme Court had expressed itself in connection with the principles 
of natural justice liable to be observed by quasi-judicial tribunals. 


In this view of the matter, I must hold that in the case before me, the 
principles of natural justice have not been observed inasmuch as the state- 
ments of the three witnesses Bansilal Sagarmal Porwal, Dina Mangtu and 
Julio Lobo taken in the absence of the petitioners were relied upon without 
producing the witnesses for cross-examination and the right of cross-examina- 
tion has been in terms denied. 


It is next urged by the learned Advocate General, who appears for the 
petitioners, that the principles of natural justice have not been observed in 
this case, inasmuch as the well-settled rule of prudence, which has now become 
a rule of law, that evidence of an accomplice cannot be relied upon against 
an accused unless corroborated in material particulars had not been observed. 
It has been strenuously urged on behalf of the respondents that this principle 
has no application to proceedings before a quasi-judicial tribunal. In the 
case before me, the petitioners are innocent purchasers for value of gold with- 
out notice that the gold was tainted with the vice of smuggling. Proceedings 
under the Sea Customs Act in connection with an article resulting in the 
confiscation of that article are proceedings in rem. If gold is smuggled and 
it is traced in the hands of any party, however innocent, the same is liable 
to be seized and confiscated. In my view, the petitioners are in no sense liable 
to be regarded as persons who are accused of an offence and even if it was 
obligatory on a quasi-judicial tribunal to observe the rule referred to by the 
learned Advocate General, that rule has no application to the facts of this 
cage. In this view of the matter, it is not necessary for me to determine whe- 
ther this rule of prudence is liable to be observed by quasi judicial tribunals 
in deciding matters according to the rules of natural justice. 

The next point to be considered is in connection with the order actually 
passed. Four bars of gold have been seized and are still in the possession of 
the Additional Collector of Customs. Two out of the four bars belong to the 
petitioners, the third bar belongs to Messrs. Mohanlal Bhagwandas Choksi and 
Co. and the fourth bar belongs to Messrs. Gokaldas Mohanlal and Co. The 
two bars of the petitioners weigh 452 tolas and 174 vals, the bar belonging 
to Messrs. Mohanlal Bhagwandas Choksi and Co. weighs 133 tolas and 184 vals 
and the bar belonging to Messrs. Gokaldas Mohanlal and Co. which once 
weighed 92 tolas and 8 vals now with the subsequent addition of base metal 
weighs 109 tolas and 32 vals. Out of these four bars, the Additional Collector 
of Customs has sought to confiscate 103 tolas and 29 vals of gold, holding that 
the same is smuggled gold. He has not set out in the order how much quan- 
tity of gold he has confiscated from each bar. In his affidavit in reply to the 
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petition, he states in para. 19 as follows :— 

“I submit that the ist respondent having held that out of the total quantity of 
about 694 tolas of gold which was seized, 103 tolas and 29 vals were smuggled gold, it 
was not possible for the 1st respondent to hold which part of the seized gold was smug- 
gled as the whole quantity was mixed up together and separate identification of the 
smuggled gold was physically impossible. I submit that if the gold had changed its form 
on account of the action of the petitioners themselves, the adjudicating authority could 
hardly be blamed therefor nor does it alter the fact that the gold is smuggled gold. I 
submit that if the 103 tolas and 29 vals of gold was smuggled gold, the responsibility 
of mixing the same with the other gold was that of the petitioners and they cannot take 
advantage of their own wrong.” 

Respondent No. 1 has sought to confiscate the gold under the provisions con- 
tained in s. 167(8) of the Sea Customs Act. That section provides as under :— 

“If any goods, the importation or exportation of which is for the time being prohibit- 

ed or restricted by or under Chapter IV of this Act, be imported into or exported from 
India contrary to such prohibition or restriction;... such goods shall be liable to con- 
fiscation,...” 
Acting under this provision respondent No. 1 has purported to confiscate 103 
tolas and 29 vals of gold out of a total quantity of about 694 tolas of gold. 
Having seized a much larger quantity of gold, it would be his duty to sepa- 
rate the smuggled gold which he had confiscated from the unsmuggled gold 
and to return to the lawful owners the unsmuggled gold. Having realised 
the impossibility of separating the smuggled gold from the unsmuggled one, 
he has retained all the quantity of gold and has given the option of payment 
of fine, which he was under an obligation to give under s. 183 of the Sea 
Customs Act, 1878, to all the three owners of the seized bars of gold and seems 
to have equitably distributed such fine. Section 183 of the Sea Customs Act 
provides as under :— 

“Whenever confiscation is authorized by this Act, the officer adjudicating it shall 

give the owner of the goods an option to pay in lieu of confiscation such fine as the officer 
thinks fit.” 
The effect of the order passed by respondent No. 1 appears to be that if Rs. 8,000 
were paid by the petitioners, then the smuggled gold which may have found 
its way in the two bars belonging to them would be released; if Rs. 2,850 were 
paid by Messrs. Mohanlal Bhagwandas Choksi and Co. the smuggled gold which 
may have found its way in the bar belonging to them would be released and 
if Rs. 1,650 were paid by, Messrs. Gokuldas Mohanlal and Co. the smuggled 
gold which may have found its way in the bar belonging to them would be 
released. It looks as if respondent No. 1 has traced the smuggled gold in 
some proportion in the various bars which have been seized. This order is 
being challenged as being one which is beyond the powers of respondent No. 1. 
Under s. 167(8) the power of confiscation exists in respect of smuggled gold. 
As has been observed by the Supreme Court in its judgment in the case of 
Sewpujanras I. Ltd. v. Collector of Customs1 

“...s0 far as the confiscation of the goods is concerned, it is a proceeding in rem 
and the penalty is enforced against the goods whether the offender is known or not 
known; the order of confiscation under section 182, Sea Customs Act, operates directly 
upon the status of the property, and under S. 184 transfers an absolute title to 
Government.” 

The right to confiscate smuggled goods under s. 167(8) does not carry with 
it the right to confiscate unsmuggled goods. The. words ‘‘such goods’? appear- 
ing in s. 167(8) cannot be interpreted to mean similar goods. It is not open 

‘to the Customs authorities to confiscate similar goods even though they may 
be of the same quality, bulk and value. The words ‘‘such goods’? mean the 
very goods which have been smuggled. If the smuggled goods have been fused 
with other goods so that the smuggled goods lose their identity, it would not 
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be open to the Customs officers to confiscate any part of those goods. The 
learned counsel for the respondents has sought to rely on the provisions of 
s. 168 of the Sea Customs Act, 1878, in support of the order. That section 
runs as follows :— . ` ' 


“168. The confiscation of any goods under the Act includes any package in which 

they are found and all the other contents thereof.” 
It is urged that when smuggled gold is mixed in the crucible with unsmuggled 
gold and the two are fused so as to constitute a bar, the whole should be 
treated as a package within the meaning of s. 168 and that as that package 
contains smuggled gold, that package is liable to be confiscated. The word 
‘‘package’’ has’ been used at several places in the Act. The word ‘‘package’’ 
finds its place in s. 167(37). The provisions in that connection are as 
follows :— . ' 

“167(37). If it be found, when any goods are entered at, or brought to be passed 
through, a custom-house, either for importation or exportation, that 

(a) the packages in which they are contained differ widely from the description 
given in the bill of entry or application for passing them; or... 

(c) the contents of such packages have been mis-stated in regard to sort, quality, 
quantity or value; or 

(d) goods not stated in the bill of entry or application have been concealed in, or 
mixed with, the articles specified therein, or have apparently been packed so as to deceive 
the officers of Custgms, and such circumstance is not accounted for to the satisfaction 
of the Customs Collector, such packages, together with the whole of the goods contain- 
ed therein, shall be liable to confiscation, and every person concerned in any such 
offence shall be liable to a penalty not exceeding one thousand rupees.” 

Section 167(68) is another section where reference to package appears. That 
section is as under :— 

“167(68). If, upon examination any package entered in the cargo-book required 
by section 165, as containing dutiable goods is found not to contain such goods; or 

if any package is found to contam dutiable goods not entered, or not entered as 
such, in such book, such package, with its contents, shall be liable to confiscation.” 
Section 194 is another section containing such reference. That section runs 
as follows :— 

“194. Any officer of Customs may open any package, and examine any goods brought 

by sea to, or shipped or brought for shipment at, any customs port.” 
The use of the word ‘‘package’’ as appearing in the various provisions of the 
Act indicates that the word ‘package’ in s. 168 refers to the outer cover in 
which the goods may be wrapped or the container in which the goods may 
be found. 

The word ‘‘package’’ has come up for judicial determination. In the case 
reported in Studebaker Distributors, Ld. v. Charlton Steam Shipping Co.'®, 
the Court had to consider the meaning of the word ‘‘package’’ as appearing 
in a bill of lading. The words therein used were as follows :— 

«it is agreed and understood that the value of each package shipped hereunder 
does not exceed the sum of two hundred and fifty dollars, or its equivalent in the cur- 
rency of the country where the vessel discharges...” 

Goddard J. in the course of his judgment observes as follows (p. 466) :— 

“|. Apart, however, from the Harter Act, the plaintiffs say, firstly, that there is a 
short answer to this clause—namely, that it applies only to a package, and here, there 
was no package. The goods are expressly stated to'be unboxed, and the case was argued 
before me by both parties, who doubtless want a decision on what are known to be the 
actual facts, on the footing that the cars were put on board without any covering, or, to 
state it in another way, just as they came from the works. I confess I do not see how 
I can hold that there is any package to which the clause can refer. ‘Package’ must indi- 
cate something packed. It is obvious that this clause cannot refer to all cargoes that 
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may be shipped under the bill of lading; for instance, on a shipment of grain it could 
apply to grain shipped in sacks, but could not, in my opinion; possibly apply to a ship- 
ment in bulk... While I hope I am not giving an unduly narrow construction to the 
clause, I do not feel that I can hold that a motor-car put on a ship without a box, crate 
or any form of covering is a package, without doing violence to the English language.” 

Mr. Justice Dixit and Mr. Justice Shelat of this Court had occasion to con- 
sider the meaning of the word “package” in Chunilal Ghellabhai v. R. N. 
Shukla.13 In the course òf his judgment Mr. Justice Shelat observes as 
follows :— 

“The word ‘package’ has not been defined in the Sea Customs Act and, therefore, 

it cannot be said that the word ‘package’ has any peculiar or unusual meaning attached 
by the legislature. We must, therefore, treat the word ‘package’ in its literal and ordi- 
nary meaning. Murray's dictionary, Vol. VI, page 362 defines a ‘package’ as a bundle 
of things packed up and contained in a receptacle. This definition which was indeed 
pointed out to us by Mr. Mehta would seem to make each of the cloth bags contained in 
the safe or the box as a separate and distinct package. We do not find any force in the 
contention of Mr. Mehta that, merely because the various articles as also the currency 
notes of Rs. 42,900/- were kept in the safe or box, all those goods could be said to be 
in a single ‘package’ as mentioned in s. 168 of the Sea Customs Act.” 
In that case, the article smuggled was found in a steel box which also contained 
ornaments and currency notes and the ornaments and currency notes were 
sought to be siezed along with the smuggled article. The learned J udges held 
that the siezure of the ornaments and of the currency notes of Rs. 42,900 could 
not be considered as a valid seizure. 


It is not possible to consider the bars of gold which contain within it grains 
of smuggled gold along with unsmuggled gold as packages liable to be con- 
fiseated under s. 167 read with s. 168 of the Sea Customs Act. In fact, res- 
pondent No. 1 has never claimed to confiscate all the bars. He has only con- 
fiscated 103 tolas and 29 vals of gold out of the total quantity of gold seized. 
In my view, the gold that has been smuggled has got so mixed up with gold 
that was unsmuggled that it is impossible to separate the smuggled gold from 
the unsmuggled one and the right to confiscate smuggled gold ceased when 
the two got inextricably mixed up. In my view, the order passed by the Col- 
lector of Customs is not warranted by the provisions of the Sea Customs: Act, 
1878. 

While making the order, dated June 18, 1959, respondent No. 1 has in terms 
stated that he did not rely on the presumption which arises under s. 178A of 
the Sea Customs Act for the purpose of the adjudication in question. As res- 
pondent No. 1 has not relied upon the provisions contained in s. 178A, it is 
not necessary for the purpose of this case to consider the question of the con- 
stitutional validity of that section. So far as I am eoncerned, I am bound by 
the decision of the Division Bench of this Court reported in Pukhraj v. D. R. 
Kohli, where it has been held that the said section is valid in law. I have re- 
ferred to this fact inasmuch as it has been urged by the learned Advocate 
General that if the respondents were permitted to rely upon the provisions of 
s. 178A of the Sea Customs Act, he would rejoin by saying that s. 178A itself 
was invalid having regard to the fundamental right guaranteed under art. 
19(1) (f) and (g) of the Constitution. 


In view of what I have stated above, the petitioners are entitled to a writ 
of certiorari setting aside the order of respondent No. 1 dated June 18, 1959, 
and I order accordingly. 


Mr. Peerbhoy having stated that the gold in question is in the possession of 
respondent No. ‘3, a writ of mandamus will issue against respondent No. 3 for 
restoring possession of the seized gold weighing 452 tolas and 174 vals to the 
petitioners. 


13 (1957) Special Civil Application No. 1304 on August 1, 1957 (Unrep.). 
of 1957, decided by Dixit and Shelat JJ, 
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One month’s time is given to respondent No. 3 to restore possession of 
the gold. , 

So far as the Union of India is concerned, the petitioners have not pressed 
their petition against the Union of India. The petition against the Union of 
India will stand dismissed. 

The matter was of considerable importance and has gone on before me for 
nearly 17 hours and the fair order to make as regards costs is that res- 
pondents Nos. 1 and 8 should pay to the petitioners the taxed costs of the peti- 
tion and I order accordingly. 


Solicitors for the petitioners: Gagrat & Co. 
Solicitor for the respondents: G. M. Divekar. 


SUPREME COURT. 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


JAMES ANDERSON v. THE COMMISSIONER OF INCOME-TAX, 
i BOMBAY CITY.” 

Indian Income-tax Act (XI of 1922), Secs. 12B, 24B—Administrator selling shares and 
securities belonging to deceased testator for distributing assets amongst legatees and 
realising more than their cost price—Whether such sale comes within purview of third 
proviso to 8. 12B(1)—Expression “distribution of capital assets” in proviso whether 
means distribution of sale proceeds of capital assets—Whether liability of administrator 
limited to cases referred to in s. 24B. 

The expression “distribution of capital assets” in the third proviso to the old 
s. 12B (1) of the Indian Income-tax Act, 1922, means distribution in specie and not 
distribution of the sale proceeds of the capital assets. 

The purpose of the proviso is that as long as there is distribution of the capital 
assets in specie and no sale, there is no transfer for the purposes of s. 12B of the 
Act; but as soon as there is a sale of the capital assets and profits or gains arise 
therefrom, the liability to tax arises, whether the sale be by the administrator or 
the legatee. 

- Sri Kannan Rice Mills Ltd. v. Commr. of Inc.-tax,’ Commr. of Inc.-tax, Bombay 
North v. Walji Damji’ and Gowri Tile Works v. Commissioner of Income-tax, Madras’, 
referred to. 

Section 24B of the Indian Income-tax Act, 1922, does not limit the liability of the 
Administrator or Executor to the cases referred to under that section; the Adminis- 
trator, or Executor is as much an assessee under the Act as any other individual, 
and if-he makes capital gains, he is as much liable to pay tax as any other individual. 


The facts appear at 57 Bombay Law Reporter 68. 


N. A. Palkhivala, X. N. Andley, and J. B. Dadachanjt, for the appellant. 
K. N. Rajagopal Sastri, with D. Gupta, for the respondent. 


S. K. Das J. This apeal by special leave is from the decision of the Bombay 
High Court dated August 25, 1954, in Income-tax Reference No. 1 of 1954. 
The only question which falls for decision in the appeal is the true scope and 
effect of the third proviso to old s. 12B (J) of the Indian Income-tax Act, 
hereinafter referred to as the Act. 

The facts relevant to the appeal are these: one Henry Gannon was a resident 
of British India, who used to be assessed to income-tax under the Income-tax 
law of this country. He left India in 1944 for the United Kingdom where he 
died on May 13, 1945. He left a will dated November 18, 1942, by which the 

* Decided, March 4, 1960. Civil Appeal No. 2 Heer 28 I.T.R. 914. 


335 of 1956. 3 (1957) 31 I.T.R. 250. 
1 (1954) 26 I.T.R. 351. 
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National Bank of India Ltd. in London was appointed executor of his estate. 
On October 1, 1945, probate of the will was granted to the said Bank by a 
Court of competent jurisdiction in the United Kingdom. On October 25, 1945, 
a power-of-attorney was given by the Bank to James Anderson, who is now 
the appellant before us. He made an application to the High Court of Bom- 
bay under s. 241 of the Indian Succession Act and on that application obtained 
Letters of Administration with a copy of the will annexed. In the course 
of administration of the estate of Henry Gannon, the appellant sold certain 
shares and securities belonging to the deceased for the purpose of distributing 
the assets amongst the legatees. The sale of these shares and securities realised 
more than their cost price. The excess of the sale price over the cost price was 
treated by the Income-tax Officer as capital gain under s. 12B of the Income- 
tax Act. For the assessment year 1947-48 the capital gain was computed by the 
Income-tax Officer at Rs. 20,183,738 and for the assessment year 1948-49 at 
Rs. 1,51,968. These amounts of capital gain were brought to tax for the assess- 
ment years 1947-48 and 1948-49 along with certain dividend and interest in- 
come which had accrued or had been received in the relevant years of account. 
Not satisfied with these assessments, the appellant preferred two appeals to 
the Appellate Triubnal, Bombay. These two appeals were consolidated. The 
appellant urged three points in support of his contention that the assessments 
were invalid: firstly, that s. 12B imposing a tax on capital gains was ultra 
vires the Government of India Act, 1935; secondly, that under s. 24B of the 
Act, the appellant was only liable to pay tax which the testator would have 
been liable to pay and as these capital assets were not sold by the testator, 
there was no liability upon the appellant; and thirdly, that the sale of the 
shares and the securities by the appellant under the will of Henry Gannon 
came within the purview of the third proviso to s. 12B (1) and, therefore, was 
not to be treated as a sale of capital assets under s. 12B(/). The Appellate 
Tribunal repelled the first two contentions, but accepted the third as correct 
and in that view allowed the two appeals in part. It directed the Income-tax 
Officer to delete from the assessed income the capital gains made by the sale 
of shares and securities. The Commissioner of Income-tax, Bombay City, then 
moved the Appellate Tribunal to refer to the High Court of Bombay the ques- 
tion which arose out of the third contention, namely, the true scope and effect 
of the third proviso to old s. 12B(J) of the Act. The Appellate Tribunal there- 
upon referred the following question of law to the Bombay High Court: 

“Whether the sale of the shares and securities by the administrator of the estate 
of late Mr. Gannon is not a sale for the purpose of Section 12B (1) in view of the third 
proviso to section 12B (1) of the Indian Income Tax Act.” 

At the instance of the assessee the other two questions which were decided 
against him were also referred to the High Court. The High Court of Bombay 
considered all the three questions in Income-tax Reference No. 1 of 1954 and by 
its decision appealed from answered all the three questions against the assessee. 
The appellant then moved this Court for special leave which was granted on 
October 7, 1955. 

The question whether the levy of capital gains under s. 12B is ultra vires 
no longer survives by reason of the decision of this Court in Navinchandra 
Mafatlal v. Comr. I.-T.1. This question was not, therefore, pressed before us. 
The question under s. 24B was also not seriously pressed. The view of the 
Bombay High Court that s, 24B does not limit the liability of the Administra- 
tor or Executor to the cases referred to under that section is correct; because 
the appellant is as much an assessee under the Act as any other individual and 
if he makes capital gains, he is as much liable to pay tax as any other indivi- 
dual. This position has not been seriously contested before us. 

We are, therefore, left only with the question which turns on the true scope 
and effect of the third proviso to old s. 12B(/) of the Act. Capital gains were 
charged for the first time by the Income-tax and Excess Profits Tax (Amend- 


1 (1954) 57 Bom. L.R. 628, S.C. 
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ment) Act, 1947, which inserted s. 12B in the Act. It taxed capital gains 
arising after March 81, 1946. The levy was virtually abolished by the Indian 
Finance Act, 1949, which confined the operation of the section to capital gains 
arising before April 1, 1948; but it was revived with effect from April 1, 
1957, by the Finance (No. 8) Act, 1956, which substituted the present section. 
We are concerned in this appeal with the old section. That section, leaving 
out those parts which are not relevant for our purposes, ran as follows :— 

“S. 12B. Capital gains—(1) The tax shall be payable by an assessee under the 
head ‘capital gains’ in respect of any profits or gains arising from the sale, exchange or 
transfer of a capital asset effected after the 31st day of March, 1946, and before the 
1st day of April, 1948; and such profits and gains shall be deemed to be income of the 
previous year in which the sale, exchange or transfer took place: ... 

Provided further that any transfer of capital assets by reason of the compulsory 
acquisition thereof under any law for the time being in force relating to the compul- 
sory acquisition of property for public purposes or any distribution of capital assets, on 
the total or partial partition of a Hindu undivided family, or on the dissolution of a 
firm or other association of persons, or on the liquidation of a company, or under a’ 
deed of gift, bequest, will or transfer on irrevocable trust shall not, for the purposes 
of this section, be treated as sale, exchange or transfer of the capital assets: ... 

(2) The amount of a capital gain shall be computed after making the following 
deductions from the full values of the consideration for which the sale, exchange or 
transfer of the capital asset is made, namely:— 

(i) expenditure incurred solely in connection with such sale, exchange or transfer; 

(ii) the actual cost to the assessee of the capital asset, including any expenditure 
of a capital nature incurred’ and borne by him in making any additions or alterations 
thereto but excluding any expenditure in respect of which any allowance is admissible 
under any provisions of sections 8, 9, 10 and 12.... 

(3) Where any capital asset became the property of the assessee by succession, in- 
heritance or devolution or under any of the circumstances referred to in the third 
proviso to sub-section (1), its actual-cost allowable to him for the purposes of this 
section shall be its actual cost to the previous owner thereof and the provisions of 
sub-section (2) shall apply accordingly; and where the actual cost to the previous owner 
cannot be ascertained, the fair market value at the date on which the capital asset 
became the property of the previous owner shall be deemed to be the actual cost 
thereof.” 


‘‘Capital asset’’ is defined in s. 2(4A) of the Act, and it was not disputed 
before us that the shares and securities which the appellant sold constituted . 
capital asset within the meaning of that definition. We may shortly state here 
the scheme of sub-ss. (J), (2) and (3) of s. 12B of the Act. Sub-section (Z) 
is the substantive provision which levies a tax in respect of profits or gains 
arising from the sale, exchange or transfer of a capital asset effected during 
a specified period. The admitted position in this case is that the appellant 
sold the shares and securities, which constituted capital asset, within that 
period and thus clearly came within sub-s. (J) of s. 12B. Sub-section (2) 
states how the amount of capital gain shall be computed, and it allows certain - 
deductions from the full value of the consideration for which the sale, ‘ex- 
change or transfer of capital assets is made. As nothing turns upon the de- 
ductions allowed under sub-s. (2), we need not refer to them. Sub-section (3) 
refers to a capital asset which became the property of the assessee by suc- 
cession, inheritance or devolution or under any of the circumstances referred 
to in the third proviso to sub-s. (J), and states what deductions the assessee 
is then entitled to. In one case, the assessee may be the administrator or exe- 
ecutor who has himself sold the capital assets; in another case the assessee may 
be the person who has got the capital assets by succession ete. or under any 
of the circumstances referred to in the third proviso to sub-s. (7), and if in 
the latter case the assessee sells the capital assets, he brings himself within 
sub-s. (J) but is entitled to a deduction of the actual cost to the previous 
owner in accordance with the provisions of sub-s. (2); where, however, the 
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actual cost to the previous owner cannot be determined, he is entitled to a de- 
. duction of the fair market value at the date on which the capital assets became 
the property of the previous owner. This in effect is the scheme of the three 
sub-sections. Manifestly, the intention of the Legislature is to tax the profits 
made by the sale, exchange or transfer of capital assets and the incidence of 
the taxation falls at the time of the transfer. If the sale is made by the ad- 
ministrator or executor, the liability under sub-s. (/) falls on him; if, how- 
ever, the sale is made by a person who got the capital assets inter alia in any 
of the ways mentioned in sub-s. (3), he becomes liable to tax as and when 
he sells the capital assets and makes profits therefrom. Now, the question is 
what bearing the third proviso to sub-s. (/) has on the aforesaid scheme. This 
proviso states in effect that under ‘certain circumstances mentioned therein a 
transfer of capital assets shall not be treated as a transfer for the purposes of 
the section. The circumstances enumerated are: (a) compulsory acquisition 
of property for public purposes, (b) distribution of capital assets on the total 
or partial partition of a Hindu undivided family, (c) distribution of capital 
assets on the dissolution of a firm or other association of persons, or on the 
liquidation of a company, and (d) distribution of capital assets under a deed 
of gift, bequest, will or transfer on irrevocable trust. In the present case we 
are concerned with the question whether there has been a distribution of capi- 
tal assets by the appellant under a will so as to bring him within the ambit of 
the third proviso. If the appellant comes within that ambit, then the sales 
which he made of the shares and securities will not be treated as transfer with- 
in the meaning of sub-s. (1). The contention of the appellant is that there has 
been a distribution of capital assets by him under the Will of Henry Gannon 
and, therefore, he comes under the protection of the third proviso. The High 
Court took the view that the expression ‘‘distribution of capital assets’’ in the 
third proviso can only mean such distribution in specie; it cannot and does 
not mean distribution of the sale proceeds of the capital assets. The High 
Court, therefore, held that the appellant did not come within the protection 
of the third proviso, as he did not distribute the capital assets in specie. 


On behalf of the appellant it has been contended before us that the High 
Court came to an erroneous conclusion with regard to the scope and effect of 
the third proviso. Mr. N. A. Palkhivala, who has argued the case on behalf of 
the appellant, has put his argument in the following way. He has submitted 
that normally the purpose of a proviso is to carve out an exception from the 
substantive provision. Sub-section (J) of s. 12B, which is the substantive pro- 
vision, imposes the liability to tax on an assessee in respect of profits or gains 
arising from the sale, exchange or transfer of a capital asset. Leaving out the 
case of compulsory acquisition of property for publie purposes which may re- 
sult in capital gains, Mr. Palkhivala has submitted that the other cases earlier 
enumerated as (b), (c) and (d) in the proviso cannot result in any capital 
gains by a mere distribution in specie; because on a distribution in specie upon 
a partition or upon a testamentary gift or gift inter vivos, no capital gain can 
possibly be made by the person who owned the assets before the distribution 
and who alone can be liable to tax under the section. If, therefore, the correct 
interpretation of the third proviso is distribution of capital assets in specie, 
the proviso does not serve any purpose. Therefore, Mr. Palkhivala has argued 
that the expression ‘‘distribution of capital assets’? must be given a meaning 
which will fulfil a purpose and correlate the proviso to the substantive provi- 
sion in sub-s. (7). That meaning, according to him, is distribution of sale 
proceeds of capital assets. 


We are unable to accept the argument as correct. Firstly, having regard to 
‘the definition of the expression ‘‘capital assets’, it would be wrong to read 
‘‘distribution of capital assets’? as meaning ‘‘distribution of sale proceeds of 
capital assets”. Obviously, there is a clear and vital distinction between ‘‘capi- 
tal assets’’ and their ‘‘sale proceeds’’. If capital assets are sold first and a 
distribution of the sale proceeds is made afterwards, then the sale precedes 
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distribution and what is distributed is not capital assets but the sale proceeds 
thereof. Secondly, we do not agree that the third proviso serves nd purpose if 
the expression ‘‘distribution of capital assets’’ is given its natural and plain 
meaning, viz. distribution in specie. The High Court expressed the view that 
by the proviso the Legislature might have intended to protect an assessee from 
a possible argument by the Revenue that when (to take an example appro- 
priate to the case) an executor or administrator transferred the estate or part 
of the estate to the person entitled to it, there was a transfer within the mean- 
ing of sub-s. (J) of s. 12B. To us it seems that the purpose of the proviso is 
abundantly clear if the scheme of sub-ss. (7), (2) and (3) is kept in mind. 
Assume that there is a distribution of capital assets in specie amongst the 
legatees, and one of the legatees sells the capital assets which he got in one of 
the ways mentioned in the third proviso; he at once becomes liable to tax on 
the profits made on the sale. Sub-section (3) makes that position clear and if 
the proviso is read in the context of the substantive provisions of s. 12B its 
purpose is quite clear. The purpose is this: as long as there is distribution 
of the capital assets in specie and no sale, there is no transfer for the purposes 
of the section; but as soon as there is a sale of the capital assets and profits 
or gains arise therefrom, the liability to tax arises, whether the sale be by 
the administrator or the legatee. It is significant that the proviso uses the 
words ‘‘for the purposes of this section” and not merely sub-s. (7). Indeed, 
Mr. Palkhivala was forced to concede that in view of the provisions of sub- 
s: (3) of s. 12B, the expression ‘‘distribution of capital assets’’ must also mean 
distribution in specie because under sub-s. (3) it is the capital asset which 
becomes the property of the assessee under any of the circumstances men- 
tioned in the third proviso. He then contended that the expression meant both 
distribution in specie and distribution of sale proceeds. We do not see why 
an unnatural or forced meaning should be given to the expression, when by 
giving the expression its plain and natural meaning the third proviso fits in 
with the scheme of sub-ss. (1), (2) and (3) of s. 12B of the Act. It is neces- 
sary to point out here that on the interpretation sought to be placed on the 
third proviso on behalf of the appellant, the administrator will escape paying 
tax if he sells the capital assets; but the legatee will not escape if he sells 
the capital assets after having received them in specie from the administrator. 
This is an anomaly which is against the scheme of s. 12B of the Act. We are 
accordingly of the view that the High Court rightly held that the expression 
“distribution of capital assets’’ in the third proviso to sub-s. (/) of s. 12B 
of the Act means distribution in specie and not distribution of sale proceeds. 

In the High Court an alternative argument was also presented on behalf 
of the asgessee to the effect that the third proviso contemplated involuntary 
transfers. This argument was based on the use of the expression ‘by reason 
of’ in the proviso, and the proviso was sought to be read as follows (omitting 
words not relevant to the case) : 

“Provided further that any transfer of capital assets by reason of any distribution 
of capital assets under a...will...shall not for the purposes of this section be treated 
as sale, exchange or transfer of the capital assets.” 

The argument was that inasmuch as the administrator sold the shares and secu- 
rities for the purpose of distributing the sale proceeds to the legatees, the sale 
was involuntary and was necessitated ‘by reason of’ the terms of the will; 
therefore, he was protected under the third proviso. The High Court repelled 
this argument and for good reasons. Firstly, the question whether the sale 
was voluntary or involuntary is not germane to the scheme of s. 12B. Second- 
ly, on a proper reading of the proviso, the expression ‘by reason of’ goes with 
the clause relating to compulsory acquisition of property and not with the 
distribution of capital assets. ; 

The position seems to us to be so clear that it is unnecessary to labour it or 
to refer to ‘decided cases. Such decisions of the High Courts as have been 
brought to our notice are all one way and they take the same view as was 
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taken by the High Court in the decision under appeal (see Sri Kannan Rice 
Mulls Lid. v. Commr. of Inc.-taz?; Commr. of Inc.-tax, Bombay North v. Walji 
Damji; and Gowri Tile Works v. Commr. of Inc.-tar*.) 


_ For the reasons given above, we see no merit in the appeal and we dismiss 
it with costs. 


Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Shelat. 


EARDLEY DUDLEY BAXTER v. T. L. BHAGTIANI.* 

Displaced Persons (Compensation and Rehabilitation) Act (XLIV of 1954), Secs. 19, 27— 
Displaced Persons (Compensation and Rehabilitation) Rules, 1955, Rule 117—Person 
in unauthorised possession of evacuee property—Managing officer not taking action 
under s. 19(1)—Whether Managing officer has jurisdiction to evict person under 
s. 19(2)(b) and (3)—Order made under Act evicting occupant whether justiciable 
—Rule 117 whether mandatory. 


Section 19(2) of the Displaced Persons (Compensation and Rehabilitation) Act, 
1954, can come into operation irrespective of the fact whether any action is taken by 
the managing officer under s. 19(1) of the Act. 

Once an order is made by an officer or authority under the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954, evicting an occupant, it cannot be 
challenged in any Court of law except where its legality is challenged on the ground 
such as want of or excess of jurisdiction. j 

Rule 117 of the Displaced Persons (Compensation and Rehabilitation) Rules, 1955, 
is of a directory or procedural nature. Therefore, the mere fact that a show cause 
notice issued or made under the Act was not a proper notice cannot render an order 
passed under the Act as either illegal or bad in law. 

Jethanand Moorjimal Metha v. N. S.:Varma' and State of Bombay v. Morarji," 
referred to. 

Merely because a provision of law or rule contains mandatory language, it does 
not necessarily mean that such a rule or condition therein contained becomes a 
condition precedent to the acquisition of jurisdiction in taking action. 


Onz E. D. Baxter (petitioner) claimed to be an occupant of flat No. 22 in a 
building known as ‘Haji Mahomed Court’, Clare Road, Byculla, where he 
alleged he had been residing since 1950. The building ‘Haji Mahomed Court’ 
was owned by one Haji Mahomed, who was declared an evacuee under the 
Administration of Evacuee Property Act and, thereupon, the property became 
vested in the Custodian of Evacuee Property. On or about June 10, 1955, 
by virtue of a notification issued under s. 12 of the Displaced Persons (Com- 
‘pensation and Rehabilitation) Act of 1954 the property became acquired pro- 
perty, whereupon the said property became vested absolutely in the Central 
Government free from all encumbrances. Thereafter, the property was sold 
by publie auction to one Hardasmal Hemrajmal of Bhandara. At the mate- 
rial time, however, no certificate of sale was issued in favour of the said Har- 
dasmal with the result that there was no transfer of ownership in the property 
in favour of the auction-purchaser and all rights to ownership in that property 
remained and continued to remain vested in the Central Government. By a 
letter dated July 7, 1958, the Regional Settlement Commissioner, Bombay, 
wrote to the said Hardasmal that although possession of the property had been 
handed over to him by Government, transfer of possession was on a provisional 


2 (1964) 26 LT.R. 351. 1 (1956) O. O. J. Miscellaneous Petition 
8 (1955) 28 I.T.R. 914. No. 216 of 1956, decided by Tendolkar J., on 
4 (1987) 31 I.T.R. 250. October 10, 1956 (Unrep.). 


*Decided, July 24, 1959. O. C. J. Miscella- 2 (1958) 61 Bom. L. R. 318. 
neous Petition No. 265 of 1958. 
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basis and therefore no sale, mortgage or lease of the property by the auction- 
purchaser would be permissible until full and final rights of ownership were 
transferred to him and a certificate of sale was issued in his favour. 

The case of the petitioner, as set out in the petition, was that flat No. 22 was 
originally let out by the said evacuee to one Miss B. I. Mullan. Sometime prior 
to 1947 the said Miss Mullan took one Robert as her sub-tenant. In or about 
1949 the said Miss Mullan left the flat, whereupon the said Robert sub-let the 
flat in question to the petitioner as from the middle of 1950. It was the peti- 
tioner’s case that since the middle of 1950 he had been residing and occupying 
this flat. The said Robert died on March 10, 1955, as a result of a motor-cycle 
accident and since then the petitioner had been in occupation of the entire flat. 

In or about the middle of March 1958, the petitioner received a show cause 
notice dated March 11, 1958, from T. L. Bhagtiani, Managing Officer, Office 
of the Regional Settlement Commissioner (respondent No. 1). On March 31, 
1958, the petitioner replied to the said show cause notice alleging that respon- 
dent No. 1 was not entitled to terminate his tenancy and asked respondent No. 1 
to discharge the said notice. On May 1, 1958, the petitioner filed a written 
statement before respondent No. 1 which contained certain other contentions, 
viz., that the said show cause notice was mala fide-as the flat in question was 
not required for a displaced person but for one C. P. Shah, a subordinate of 
respondent No. 1, at whose instance, it was alleged, this inquiry was set up. 
After hearing the petitioner and considering the various written statements. 
which the petitioner had filed from time to time in the course of the inquiry, 
respondent No. 1 came to the conclusion that the petitioner was an unauthoris- 
ed occupant of the flat and ordered him to be evicted directing that possession 
of the flat should be taken from him at once. An order to this effect was pass- 
ed by respondent No. 1 on May 10, 1958. 
ane petitioner challenged the order under art. 226 of the Constitution of 

dia. 


The petition was heard. 


I. C. Dalal, with 8. M. Bengali, for the petitioner. 
S. J. Sorabjee, for the respondents. 


SELAT J. [His Lordship after stating the facts, proceeded.] Mr. Dalal 
for the petitioner has challenged the order mainly on two grounds; (1) that 
respondent No. 1 had no jurisdiction to pass the order against the petitioner 
and the order was bad and (2) that the show cause notice dated March 10, 
1958, was vague and unintelligible and that, therefore, the petitioner had not 
been given a reasonable opportunity as is required to be done under sub-s. (2) 
of s. 19 of the Displaced Persons (Compensation and Rehabilitation) Act, 1954. 
Section 19(1) of the Act provides :— . 

“Notwithstanding anything contained in any contract or any other law for the time 
‘being in force...the managing officer. ..may cancel any allotment or terminate any lease 
or amend the terms of any lease or allotment under which any evacuee property acquir- 
ed under this Act is held or occupied by a person, whether such allotment or lease was 
granted before or after the commencement of this Act.” 
Sub-section (2) then provides :— 
. “Where any person,— . 

(a) has ceased to be entitled to the possession of any evacuee property by reason 
of any action taken under sub-section (1), or. 

(b) is otherwise in unauthorised possession of any evacuee property or any other 
immovable property forming part of the compensation pool; 
he shall, after he has been given a reasonable opportunity of showing cause against his 
eviction from such property, surrender possession of the property on demand being made 
in this behalf by the managing officer...” 
Sub-section (3) then provides that if any person were to fail.to surrender pos- 
session of any property on demand made under sub-s. (2), the managing officer 
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may evict such person and take possession of such property and may, for such 
purpose, use or cause to be used such force as may be necessary. 

On the facts of this case, as set out in the petition and the affidavit in reply, 
it is clear that it would be sub-s. (2)(b) of s. 19 of this Act which would be 
applicable to the case of the petitioner. The question, therefore, that falls for 
consideration is whether the petitioner was an unauthorised occupant of the 
flat in question at the material time. 

In his reply to the show cause notice dated March 31, 1958, the petitioner’s 
ease was that he was a lawful and protected tenant in respect of the flat and, 
therefore, was not an unauthorised occupant liable to be evicted under 
s. 19(2)(b). That case was subsequently changed, for in his statement before 
respondent No. 1 made on the May 1, 1958 (exh. C to the petition) his case 
was that he was taken by the said Robert as a co-tenant and that Robert was 
held to be an authorised occupant by the Assistant Custodian in a previous in- 
quiry made by that officer. In para. 4 of the petition the petitioner comes out with 
yet another version, for it is there said that he was taken up by the said Robert 
as a sub-tenant from about the middle of 1950. It appears from the order dated 
May 10, 1958, that although the petitioner claimed to be residing in these pre- 
mises since the middle of 1950, he was not able to produce any documentary 
evidence for his having lived continuously in the flat since 1950 and respondent 
No. 1, therefore, held that the petitioner went in unauthorised occupation after 
the death of the said Robert. 

But assuming that the case now put up by the petitioner in his petition were 
to be correct and assuming further that the said Robert was a lawful sub-tenant 
of Miss Mullan, Robert in 1950 had no right to create a sub-tenancy of the pre- 
mises in favour of the petitioner. In 1950, by virtue of the provisions of the 
Rent Act of 1947 Robert was prohibited from creating any such sub-tenancy 
in favour of the petitioner and, as has been recently held by the Supreme 
Court, such a contract of sub-tenancy would be against publie policy having 
been expressly barred by the statute. Therefore, the petitioner in any event 
could not claim any right or title to the flat in question on the basis of a sub- 
tenancy having been created in his favour by the said Robert. 

It was, however, contended by Mr. Dalal that s. 4 of the Rent Act of 1947 
would not apply to this property owing to the fact that the property on its 
having been declared as evacuee property absolutely vested in the Central 
Government, and that if the Rent Act did not apply for that reason to this 
property, there would be no bar against sub-tenancy. That proposition, how- 
ever, is not sound. Merely because the property was declared to be an evacuee 
property and the owner thereof was also adjudicated an evacuee, the property 
did not entirely vest in the Central Government. The only effect of the pro- 
perty having been declared to be an evacuee property as laid down in Abdul 
Majid v. Nayak’ was that the evacuee would be prevented from exercising any 
rights as an owner in respect of his property and the property would vest in 
the Custodian for the purposes of custody, management and administration of 
that property. But the property, by reason of its having been declared as an 
evacuee property, would not vest in the Custodian as an owner with the rights 
of an owner; it would vest in him only for the purposes set out in the Adminis- 
tration of Evacuee Property Act. The contention of Mr. Dalal, therefore, that 
the property absolutely vested in the Central Government, that the property 
therefore belonged to the Government and therefore was exempt from the Rent 
Act cannot hold good. As I have pointed out, the property was, however, 
acquired under s. 12 of the Displaced Persons (Compensation and Rehabilita- 
tion) Act by a notification dated June 10, 1955, and it would seem that on 
publication of that notification under that section the right, title and interest 
of the evacuee in this property as from the date of the publication of the noti- 
fication was extinguished and the evacuee property became vested absolutely 
in the Central Government free from all eneumbrances. As from June 10, 
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1955, therefore, it would appear that the property belonging, as it would be, 
to the Central Government would be exempt by virtue of s. 4 of the Rent Act 
from the operation of that Act. But the fact that the property was so acquired 
by the Government by the notification dated June 10, 1955, would not seem to 
make the slightest of difference to the fact that the said Robert had no right 
to create a lawful sub-tenancy in favour of the petitioner in 1950, the Rent 
Act being at that time clearly applicable to the property in question. 


Mr. Dalal, however, contended that although the petitioner may be an un- 
authorised occupant, in other words, a trespasser by reason of the bar against 
sub-tenancy in the Rent Act of 1947, as soon as the property became an acquir- 
ed property under s. 12 of the Displaced Persons (Compensation and Rehabi- 
litation) Act, that bar would disappear and therefore on and after June 10, 
1955, the petitioner, who was then in occupation of the flat in question would 
have a lawful title to the premises in question. I am afraid I have not been 
able to appreciate this contention raised by Mr. Dalal, for if, as I have said, 
he had no right, title or interest in the flat in question upto June 10, 1955, and 
was in fact a mere trespasser, it is difficult to see how on the property having 
absolutely vested in the Central Government the petitioner, who had so far no 
right or title in the flat in question, would become thereupon either a lawful 
tenant or an authorised occupant. It is not in dispute that no rent bill has 
ever been issued either by respondent No. 1 or anyone from the Evacuee 
Departmtnt in favour of the petitioner so as to legalise his occupation in the 
flat in question. It is also nobody’s case that on and after June 10, 1955, or 
prior thereto the occupation by the petitioner was at any time recognised by 
or on behalf of respondent No. 1 or the Custodian of the Evacuee Property. 
That being the position, the fact that the property became an acquired pro- 
perty on and after June 10, 1955, does not make any difference so far as the 
unauthorised character of the occupation of the petitioner of the flat in ques- 
tion is concerned. 


But Mr. Dalal contended that since the tenancy in favour of Miss Mullan 
and thereafter of Robert was prior to, the date when the property was declared 
to be an evacuee property, respondent No. 1 had no jurisdiction or authority. 
to take possession of the premises or cancel those lettings as the tenancies in 
favour of Miss Mullan and Robert were neither cancelled by the owner nor 
were otherwise terminated. He argued that s. 19 empowers respondent No. 1 
to cancel the leases granted in respect of a property declared to be an evacuee 
property and that sub-s. (2) of s. 19 comes into operation only when respondent 
No. 1 takes action under sub-s. (7) and not otherwise. He, therefore, contend- 
ed that inasmuch as respondent No. 1 had not taken any action of cancelling 
the tenancy of the flat in question under sub-s. (J) of s. 19, respondent No. 1 
had neither the jurisdiction to issue the show cause notice nor to pass the order 
under the provisions of s. 19(2). In my view, these contentions also are not 
correct. As I have said, s. 19(/) confers power on the Custodian to cancel any 
lease or alter the terms of such a lease in respect of an evacuee pro- 
perty. Under s. 19(2) (a) when a person has ceased to be entitled to the pos- 
session of any evacuee property by reason of cancellation of such a lease under 
sub-s. (J), he has to surrender the property on demand being made in that 
behalf by the managing officer after a reasonable opportunity of showing cause 
against his eviction from such property had been given to him. So far as sub- 
s. (1) and sub-s. (2)(a@) of s. 19 are concerned, Mr. Dalal would be right that 
a person in occupation of a given property can be evicted only upon action 
having been taken under sub-s. (7), such as cancellation of his lease. But sub- 
s. (2)(6) makes it clear that if a person is ‘‘otherwise in unauthorised pos- 
session of any evacuee property’’, he shall on demand made therefor surrender 
possession, and if he fails to do so, the managing officer under sub-s. (3) has the 
authority to evict him. Mr. Dalal’s contention, therefore, that sub-s. (2) of s. 19 
would come into operation only upon an action taken under s. 19(7) cannot be 
sustained. 
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Section 27 of the Act confers finality to an order made by an officer or autho- 
rity under this Act inasmuch as it provides that an order made by an officer 
or authority under this Act shall be final and 

< “shall not be called in question in ‘any court by way of an appeal or revision or -in 
any original suit, application or execution proceeding.” . 
Once, therefore, an order is made evicting an occupant, it would seem that it 
cannot be challenged in any Court of law except of course where its legality is 
challenged on the ground such as want of or excess of jurisdiction. As I have 
said, the petitioner was clearly an unauthorised occupant and being so, res- 
` pondent No. Í had jurisdiction to evict him under the provisions of s. 19(2) (b) 
and (3) of the Act. vi 

Mr. Dalal then urged that s. 19(2) makes it obligatory upon respondent No. 1 
_ to give reasonable opportunity to the petitioner to show cause against an action 

of eviction. He urged that the expression ‘‘reasonable opportunity’’ used in 
s. 19(2) would include a proper show cause notice which would set out how 
the petitioner was in unauthorised occupation, and why it was proposed to 
evict him from the premises in question. Mr. Dalal pointed out that the show 
cause notice was a cyclostyled, stereotyped document, entirely vague and did 
not precisely state how and why the petitioner was liable to be evicted. There 
can be no doubt, (and Mr. Sorabjee who appears for the respondents has not 
even attempted to justify the show cause notice) that that document is clearly 
a stereotyped document and the person who has signed that document and des- 
patched it to the petitioner obviously had not taken even the trouble to cancel 
out portions in that show cause notice which are not applicable to the case 
. against the petitioner. It no doubt sets out a ground for eviction viz. sublet- 
‘ting, but the premises there described are a shop whereas the premises in 
question are not a shop but residential premises. It is, therefore, clear that 
the officer, who signed the show cause notice, had not applied his mind nor 
had he exercised the slightest of care or caution required in serving such a 
process. But after all this is granted in favour of the petitioner, the question 
would be whether the fact that a proper show cause notice was not served upon 
the petitioner, would invalidate the ultimate order passed by respondent No. 1. 
-In my view, it cannot be said that the indefiniteness or the vagueness of the 
show cause notice in any way caused prejudice to the petitioner. From the 
reply dated March 31, 1958, which the petitioner gave to the show cause notice, 
it is clear that the petitioner knew full well what he had to answer. The sub- 
sequent statements, which the petitioner made from time to time, both oral 
and in writing, would also show that he was fully aware of the case he had to 
meet. There is no dispute that the petitioner was heard on several occasions 
by respondent No. 1 and it was only after considering both his oral and written 
. statements that respondent No. 1 passed his ultimate order. Therefore it can- 
not be urged that respondent No. 1 did not give to the petitioner a reasonable 
‘opportunity as required under s. 19(2). 

Mr. Dalal urged that r. 117 of the Displaced Persons (Compensation and 
Rehabilitation) Rules, 1955, framed under the powers reserved to Government 
under this Act makes it mandatory for respondent No. 1 to serve a notice as 
well as an order passed, that a notice has to be served upon the petitioner by 
registered post and that such a notice has to be of at least 15 days. It may he 
observed that although r. 117 provides for the service of such a notice, the 
notice and the order contemplated by that rule are the ones issued or made 
under the Act. I do not find any provision in the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, which makes it incumbent upon res- 
pondent No. 1 to issue a show cause notice. The mere fact, however, that such 
a notice was given does not and cannot render an order passed under the Act 
as either illegal or bad in law merely because the notice so served was not a 
proper notice. Even assuming that r. 117 were to apply, the rule is clearly of 
a directory or procedural nature. It is no doubt true that this rule does con- 
tain mandatory language, for it provides that every order or notice made or 
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issued under the Act or iss rules shall b served. by registered post acknow- : 
ledgment due and furthermore that “ordinarily a notice of at least fifteen days . 
shall be given’’. But merely because a provision of law or rule contains man- 
datory language, it does not necessarily mean that such a rule or condition 
therein contdined becomes a condition precedent to the acquisition of jurisdic- 
‘ tion in taking action. It is also true that the order itself was never served 


' upon the petitioner, but instead a‘letter containing the terms of the order. was 


_ Served upon the petitioner. The petitioner, therefore, knew what the” çon- 
' tents ofthe order were from that’ letter, so that he was in a position to know. 
the contents of the order, if he chose ‘to challenge it. So far,as the show - 
cause notice is concerned, 'the same Teasoning would apply, for the statement ° 
which hæ made on March 31, 1958, in answer to the show cause notice clearly 
indicates that the petitioner was aware às to what case he had to meet although 
the show cause notice did not precisely state such a case. From the mere fact 
that the order was not served upon the petitioner and the show cause notice 
was not in precise terms, indicating . definitely as to what case he had to meét,: 
it is not possible in the circumstances of this case to come to the conclusion’ - 
that any prejudice was thereby caused to the petitioner. This fact coupled `. 
with the fact that r. 117, even if it were to be applicable, is merely of a direc- 
tory nature,.the order passed by respondent No. 1 cannot be said to be 
affected by either of these two defects. “In Jethanand Moorjimal Metha v. 
N. 8. Varma,® Mr. Justice Tendolkar observed with reference to this very: rule 
that although it required that an order shall be served by: registered post, it 
did not necessarily follow therefrom that if it were not served it did not take 
effect, and that though the word ‘‘shall’’ is undoubtedly a word of compulsion 
or obligation, it did not follow therefrom alone that the rule was mandatory 
and not procedural only. The view taken by Mr. Justice Tendolkar of r. 117 
. being of a directory nature was approved of by a Division Bench of this Court 
in State of Bombay v. Morarji8 

That being the position, the mere fact that respondent No. 1 had not carried 
out the terms of r. 117 cannot adversely affect the ultimate order passed by 
him. The two contentions, therefore, raised by Mr. Dalal cannot be upheld. 

In the petition the petitioner has also challenged the order as well as the ` 
show cause notice on the ground of their having been made or issued mala fide 
and various allegations are set out in the petition to show how the notice and 
the order were issued and/ or made mala fide. Mr. Dalal, however, stated before 
me that he was not pressing the question as to mala fide and, therefore, it does 
not become necessary for me to go into that question. In view of the fact: that 
I have decided this petition on the only two contentions raised by Mr. Dalal, 
it also does not become necessary for me to go into certain preliminary ques- 
tions raised by the respondents. in the affidavit in reply. oad 

The petition, therefore, fails „and is dismissed with costs; costs fixed at 
Rs. 250. 

Solicitors for the respondents : Little & Co. f 

' Petition dismissed. 


2 


2 (1956) O.C.J: Miscellaneous Petition No. October 10, 1956 (Unrep.). 
216 of 1956, decided by Tendolkar J., on 3 (1958) 61 Bom. L. 818 


1960.] MAHOMED TAYOOB v. STATE-OF BOMBAY (A.0.7.) 657 
APPELLATE CIVIL., 


2" Before Mr. Justice S. T., Desai and Mr. Justice V. S. Desai. 


MAHOMED TAYOOB DARUWALA v. THE STATE OF BOMBAY.* ; 
Bombay Sales Tax Act (Bom. II of 1953), Secs. 16(4) & (5), 2(10), 45—Bombay Sales 

_Tax (Procedure) Rules 1954, Rules 10, 21—Meaning of expression “prescribed time” ` 

«in s. 16(4)—Whether s. 16(5) prescribes time for payment of tax assessed under ss. 13 


TEA & 14—Construction ‘of taxing statute. 


Sub-sections (4) and (5) of s. 16 of the Bombay Sales Tax Act, 1953, must be 
read together. Sub-section (5), of s. 16 of the Act prescribes the time for the payment 
of tax assessed under ss. 13 and 14 of the Act, default in payment of which would in- 
vite the operation of the provisions relating to penalty. 

. `, In taxing cases, one rule which the Court should particularly bear in mind is the 
~> rule of construction ex viserribus actus. The Court is bound to see that every pro- 

-` vision of a statute is construed with reference to the context and the other provi- 
, sions of the statute and preferably of the same section where it is possible to do so. 
' The Court is entitled, and eyen bound, as far as possible to see that the interpreta- 
tion it puts on a particular provision makes a consistent enactment of the whole 
statute. In applying these rules the Court has to remember that as far as possible 

» nothing can be read and nothing can be implied in a taxing statute. One can only 

.:, look fairly at the language used. The indispensable starting point and the first ‘step 

= is to examine the words of the particular provision under consideration, bearing in 
mind that it is not a detached enactment but one forming a connected scheme, 
Another rule is that a provision in a taxing statute which imposes a penalty must, 
as far as possible, be construed in favour of the assessee provided no violence is 
done to the language used. 


Tue facts appear in the judgment. 


5. P. Mehta, with Y. P. Trivedi, for the petitioner. 
R. J. Joshi, instructed by Little & Co., ‘for the opponent. 


8. T. Dersar J. This petition for a watt of certiorari in a case arising under 
the Sales Tax Act has been argued before us by Mr. S. P. Mehta, learned 
counsel for the assessee, with his usual lucidity and discernment. The amount 
involved .in the petition is small, but we are told and readily believe that the 
determination of the question of construction that arises on this petition must 
afféct many other cases under the Sales Tax Act. The petitioner has been 
_, carrying on business in partnership under the name of Liberty Silk Mart. 

_One of the partners died, and the petitioner continued the business as its sole 

- proprietor. The firm was registered as a dealer under the Bombay Sales-Tax 
Act, 1953 (hereinafter referred to as the Act). The assessment periods are 
April 20, 1954 to October 14, 1954, and October 15, 1954 to March 381, 1955. 
The Sales-tax Officer completed the assessments for the two periods and pass- 
ed an order levying a penalty of Rs. 393-2-0 and Rs. 200-7-0 respectively for 
the two periods under s. 16(4) of the Act. In an appeal against that order, 
the Assistant Collector of Sales-tax held that the penalty could not be levied 
on the ground on which the Sales-tax Officer had proceeded to do so, but he 
levied a penalty of Rs. 157.88 nP. for late payment and non-payment of tax 
due by the assessee. The-firm thereupon preferred revision applications to 
the Sales-tax Tribunal, and the Sales-tax Tribunal affirmed the view taken by 
the Assistant Collector of Sales-tax. It is against that order of the Tribunal 
that the petitioner has come to this Court on this petition. 

The brief contention of the petitioner is that there is no provision in the 
Act noris there any provision inthe Rules made under. the Act which em- 
- powers the taxing authorities to levy penalty for non-payment or late payment 


*Decided, January 20/21, 1960.. Special Civil Application No. 1030 of 1959. 
L.R.—42. i 


658 THE BOMBAY LAW REPORTER. l [vou. LXI. 


of a tax after assessment. There is no dispute about the facts and it is com- 
mon ground that there was a notice served on the petitioner to pay the amount 
of tax as required by sub-s. (5) of s. 16 and the relevant rules. There is no , 
dispute either that the petitioner failed to pay the amount of tax mentioned 
' in that notice on the date specified in it. But the case of the petitioner is that 
failure on his part to make the’ payment of the amount of the tax on the 
date specified in that notice could not be visited with any imposition of penalty 
by the taxing authorities, because there is no provision of law which prescribes. 
for the same. 

Two objections are raised in limine by Mr. R. J. Joshi, learned counsel for 
the respondent. It is urged that there was delay in filing the petition and 
on that ground alone the petition is liable to be dismissed. Two or three 
dates having bearing on this contention may be mentioned. The order chal- 
lenged in the petition was made on April 22, 1959, and it was served on the 
petitioner on May 21, 1959. The petition was filed on July 21, 1959. Having 
regard to the nature of the dispute and the circumstances relating to the mat- 
ter, we do not think it can be said that there was any inordinate delay which 
should debar the petitioner from prosecuting this petition. The other objec- 
tion is that this Court should not interfere in the exercise of its powers under 
art. 227 of the Constitution in a matter of the nature before us. A good deal 
has .been said in decisions of this Court and also by their Lordships of the 
Supreme Court about the principles which regulate the exercise of our power 
of superintendence under this article, and it is not necessary to rehearse the 
same.’ We agree that this power is sparingly exercised and only in circum- 
stances which have been considered and discussed at length in’ those decisions. 
We do not, however, think that the dispute raised by the petitioner and the 
decision of the Tribunal are of such a nature that we should decline to exer- 
cise our powers under that article, if we are satisfied about the illegality of 
the order challenged by the petitioner. The two preliminary objections must, 
therefore, be negatived. 

The argument advanced before us by Mr. S. P. Mehta may be succinctly 
stated. It is said that the present case can only fall under sub-s. (4) of s. 16. 
That is not disputed. The material part of sub-s. (4) relied on by Mr. S. P. 
Mehta is: i 

“(4) If the tax is not paid by any dealer within the prescribed time, the dealer 
shall pay, by way of penalty in addition to the amount of tax, a sum equal to...”. 
The argument has proceeded that it is only when the tax is not. paid by any 
dealer ‘within the prescribed time’ that any penalty can be levied on the 
dealer under that sub-section. That also is not disputable and has not been 
disputed. Then it is said that there is no time prescribed for the payment of 
the tax after an order of assessment under ss. 13 and 14 has been made and 
there being no rule prescribing the time for payment of the amount of assess- 
ment, the only remedy of the Sales-tax authorities is to enforce the order by 
adopting recovery proceedings. The greatest stress is laid on the expression 
‘prescribed time’ in sub-s. (4) and it is urged that the expression ‘prescribed’ 
has been defined in s. 2(J0) and must mean prescribed by Rules framed under 
the Act. Sub-section 2(/0) defines the expression ‘prescribed’ to mean ‘pre- 
scribed by Rules’. In support of the argument, our attention has been drawn 
by Mr. S. P. Mehta to rr. 10 and 21 of the Sales-tax Rules, 1954, and it is said 
that there is nothing in any of those Rules which can be said’to prescribe, time 
for the payment of the amount of tax ascertained under ss. 13 and 14 of the 
Act. We shall presently turn to the relevant Rules and examine this argu- 
ment. It is also said that sub-s. (4) of s. 16 deals with penaltv and being a 
provision of a penal nature should be strictly interpreted, and if the language 
of sub-s. (4) is such as would raise any doubt about the meaning of the ex- 
pression ‘prescribed time’, then that doubt must be resolved in favour of thé 
assessee and against the taxing authority. On the other hand, it has been 
argued by Mr. R. J. Joshi, learned counsel for the respondent, that sub-ss. (4) 
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and.(5) of s. 16 must be read together, and if they are so read, the Tribunal 
was right in the conclusion reached by it. Now, we have carefully examined 
the reasoning of the learned Members of the Tribunal, but we do not think 
that the reasoning which found favour with them is wholly satisfactory. The 
way we read the section and interpret the crucial expression ‘prescribed time’ 
in sub-s. (4) of s. 16 is somewhat different, though the conclusion that we 
arrive at is the same as that reached by the Tribunal. 


Before we examine the language of sub-ss. (4) and (5) of s. 16 and see what 
interpretation should be put on the expression under consideration, we shall 
permit ourselves to make a few general observations. On more than one occa- 
sion, we haye observed in this Court that in these taxing cases, one rule which 
we should particularly bear in mind is the rule of construction ez viserribus 
actus. The Court is bound to see that every provision of a statute is construed 
- with reference to the context and the other provisions of the statute and pre- 
ferably of the same section where it is possible to do so. The Court is entitled 
and even bound, as far as possible, to see that the interpretation it puts on a 
particular provision makes a consistent enactment of the whole statute. In 
applying these rules the Court has to remember what has so often been empha- 
sised that as far as possible nothing can be read and nothing can be implied in 
a taxing statute. One can only look fairly at the language used. The indis- 
pensable starting point and the first step in case of any provision of the 
nature before us is to examine the words of the particular provision under con- 
sideration, of course, bearing in mind that it is not a detached enactment but 
one forming a connected scheme. Another rule having bearing on interpreta- 
tion of a provision of the nature before us which imposes a penalty is that the 
Provision must as far as possible be construed in favour of the assessee pro- 
vided no violence is done to the language used. Bearing in mind these few 
observations which we have made, let us see what meaning requires to be placed’ 
on the expression ‘prescribed time’ in sub-s. (4) of s. 16. 

The whole argument of Mr. S. P. Mehta rests upon an insistence that it is 
the definition clause and the definition clause alone which can be looked at by 
us for the purpose of interpreting the expression ‘prescribed time’. Nothing 
save that definition, says Mr. Mehta, can be considered by us in interpreting 
the expression, and the argument has proceeded that the only thing that we 
have to do in interpreting this expression ‘prescribed time’ is to see whether 
there is any Rule which can be said to have prescribed the time for payment 
of. the tax assessed under ss. 13 and 14. On the other hand, Mr. R. J. Joshi, 
learned counsel for the respondent, has urged that a definition clause cannot 
control the meaning of the defined expression in every provision of the enact- 
ment and he has relied on the initial words which are similar to those one 
finds in every definition clause in modern enactments. 

It is needless to stress that a definition clause cannot be permitted to con- 
trol the language and meaning of any provision, if there is anything repugnant 
in the subject or context. It is true that the expression ‘prescribed’ has heen 
defined in s. 2(/0). It is true that ordinarily the Court would have recourse 
to that definition, where it is called upon to attribute any meaning to the 
expression ‘prescribed’ standing alone or in conjunction with some other ex- 
pression. It does not, however, follow that wherever the word ‘prescribed’ is 
to be found in the provisions of a section, the word ‘prescribed’ must neces- 
sarily require the Court to turn immediately to the Rules and ignore every 
other consideration such, for instance, as must arise where there is the clear 
indication that the expression has been used in an enlarged or diminished coi- 
notation. A definition clause does not preclude judicial interpretation and is 
not to be applied in a mechanical fashion. The word ‘prescribed’ in the ex- 
pression ‘prescribed time’ in s. 16 does not, in our opinion, for reasors which 
we shall presently state, require that we should turn only to the Rules and 
nothing else. It would depend on’ the collocation of the words and various 
other factors having bearing on the: question of construction of statutes, Irii 
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sub- s. (4), the Legislature has said that if the tax is not paid by any dealer with- 
in the prescribed time, the dealer has to pay a penalty in addition to the amount. 
ef tax. The mere fact that. the word ‘prescribed’ has been defined as pre- 
scribed under the Rules need not and did not prevent the Legislature from 
itself prescribing -the time and the way we read sub-ss. (4) and (5), which 
must be read together, we find that there is the clearest indication in sub-s. (5) 
that the Legislature itself has prescribed the time for-the payment of the tax, 
and if that be the position—and we have no doubt that it is—the whole fabrie 
on which Mr. Mehta’s argument rests must disappear. In the course of his 
argument, we put it to Mr. S. P. Mehta if his contention went so far as to 
suggest that the prescribed time must be a specific period and an invariable 
period. With his usual fairness, Mr. Mehta stated that he was not in a posi- 
tion to go so far as that. The prescribed time could vary and it was not 
absolutely necessary that it should be a specific period or an invariable period 
applicable to all cases. We on our part have little doubt that the prescribed 
time need not be any invariable time or any fixed period of time. What is 
required is that there must be some measure and some manner of prescribing 
time adopted by the Legislature itself or by the Rules. It is in the light of 
these observations that we turn to examine the language of sub-s. (5) which, 
in our Judgment, contains the material words. The material words are: 

“The amount of tax...shall be paid by the dealer...by such date as may be speci- 
fied in a notice issued by the Collector for this purpose and the date to be so specified 
shall be not less than thirty days from the date of service of such notice”. l 
And the crucial words are ‘‘the date to be so specified shall be not less than 
thirty days from the date of service of such notice’’. As to these words, the 
only suggestion of Mr. S. P. Mehta is that merely stating that the date to be 
so specified shall be not less than thirty days from the date of service of the 
notice should not be regarded as laying down a prescription as to time. We 
are unable to accede to that suggestion. In our opinion, the words are in 
express terms and intended to lay down specifically that the time for payment 
shall not be anything less than thirty days from the date of service of the 
notice on the assessee. It is easy to see that the time for payment, though it 
requires to be a prescribed time, need not be uniform in all cases and should 
depend on the facts and circumstances of each case. It is with all that in 
view that the law-maker has, in our opinion, prescribed the time for the pay- 
ment of tax in such a manner as would not cause any undue hardship on the 
assessee and would enable the taxing authorities to give reasonable time to the 
assessee for the payment of the amount of assessed tax. Reasonable time must 
vary with the facts of each particular case and all the factors relevant to the 
case of the assessee. 


The same argument was presented by Mr. Mehta in a slightly different form, 
when he said that the word ‘prescribed’ cannot mean ‘prescribed under the 
Act’. In our opinion, it is impossible to accept this argument. The Legisla- 
ture when it states that a particular act or thing shall be done within a 
prescribed time may leave the matter of prescribing the time to the Rule-making 
authority, which in this case is the State, or it may itself in the very provi- 
sion or in some other provision in the enactment itself prescribe the time for 
the doing or performance of that act. There is no principle of drafting and 
no rule which prevents the Legislature itself from prescribing the time for the 
doing or performance of any act or discharging any duty simply because it 
speaks of a prescribed time and in the definition clause it has said that the 
expression ‘prescribed? shall mean ‘prescribed under the Rules’. . Considerable 
comment was levelled by::Mr. Mehta :on the words ‘‘the date to be so specified”? 
inthe ultimate part:of snb-cl. (ii) of sub-s. (5)-of s. 16, and it was urged that 
the: expression ‘specified? :should:not-be equated with the- word ‘prescribed’. 
We agree” that the expression ‘specified’ need not be equated with the. éxpres- 
gion ‘prescribed’, but ‘our reading: of sub-s. (5) is different from the way in 
which Mr. Mehta asks us to do so... Our reading of the words which we haye 
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described as crucial is that the Legislature has itself prescribed the time for 
payment of tax in sub-s. (5). The prescription of time can be in more than 
one mode or manner. It may be in a form exclusive or inclusive. In the case 
before us, the Legislature has prescribed the time in a manner, which requires 
that the period that should be allowed to the assessee to pay the tax should 
‘not be a period of less than thirty days from the date of service of the notice. 
Having laid down that prescription, the Legislature had necessarily to leave 
the matter to the Collector for the purpose of enabling him to mention a date 
-by which the amount of the tax should be paid by the assessee and default of 
payment by which time would invite the operation of the penalty clause. On 
‘that reading of the relevant part of sub-s. (5), we do not think it can be said 
that the meaning which we attribute to sub-s. (5) requires the equation of the 
expression ‘specified’ with the expression ‘prescribed’. Sub-section (4) lays 
down inter alia the quantum of the penalty to be imposed in a case where the 
tax is not paid by any dealer within the prescribed time. Sub-section (5) in 
the main prescribes the time for the payment of the amount of tax. As we 
- have already mentioned, we must read the expression ‘prescribed time’ in its 
proper context, and when the meaning is to be gathered from such intrinsic 
evidence, there is all the more reason that we should give the fullest effect to 
the latter part of sub-cl. (4) of sub-s. (5) of s. 16. Reading the words ‘pre- 
ascribed time’ in their context and in their proper collocation, and having re- 
gard to the established canon of construction which requires that, where in 
interpreting a section, we can get assistance from the other part of ‘the section 
itself, that would be a safer guide, we must reach the conclusion that the 
Legislature has itself prescribed the time in sub-s. (5). 

Where the Legislature has itself supplied in the context the key to the mean- 
ing in which any expression is used, then it is obvious that that meaning should 
be preferred by the'Court as far as possible. As to the definition clause, we 
have already made some observations and we may add that it is well settled 
law that ‘‘even where an Act contains a definition section it does not neces- 
sarily apply in all the contexts in which a defined word may be found. If a 
defined expression is used in a context which the definition will not fit, the 
context must be allowed to prevail over the artificial conceptions of the defini- 
tion clause, and the word must be given its ordinary meaning’. It is the 
ordinary meaning of the word ‘prescribed time’ that should, therefore, he 
given by us to it in interpreting sub-ss. (4) and (5) of.s. 16. 

_Eiven assuming that Mr. S. P. Mehta is right when he says that we must 
turn only to the Rules for the purpose of ascertaining whether there is any 
time prescribed for the purpose of payment of the amount of tax assessed under 
ss. 13 and 14, it seems to us that r. 21 read along with Form No. XVII must 
be read as prescribing the time for the payment of the amount of tax. That 
Rule in terms refers to any sum payable under sub-cl. (b) of cl. (+) of sub-s.(5), 
of s. 16. In the case before us, the assessment indisputably was under s. 14. 
Then the Rule states that the dealer liable to pay such sum must be served with 
a notice in Form XVII, and then proceeds to state that the notice shall be 
as required by that sub-section. That sub-s. (5) im terms states that the date 
to be so specified in the notice shall be not less than thirty days from the date 
of service of such notice. Therefore, by incorporation, we have to read the 
the crucial words of sub-s. (5) of s. 16 when applying r. 21 to the facts of any 
case and we must also look at Form No. XVII when we have to do so. There 
was some amendment in para. 2 of Form No. XVII, and we are concerned with 
the form as it existed prior to March 31, 1956. The notice served upon the 
assessee in the instant case was as under: 

“You are hereby directed to pay the sum of Rs. 986-12-0 (as shown in the table 
below) into the Government Treasury...and to produce the receipt...for every month 
during which the amount remains unpaid after 15-4-1956 and the said sum of 
Rs. 986-12-0 together with the penalty as specified above will be recoverable from you 


as an arrear of land revenue”. R 
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The notice, it is clear, specifies a date, which was not less than thirty days 

from the date of service of the notice, that date being April 15, 1956, and there 
is no dispute that the notice was in effect served on the assessee- petitioner more 
than thirty days before April 15, 1956. Reading r. 21 along with the require- . 
ments of sub-s. (5) of s. 16, as indeed we must do, to which it expressly refers 
and with the content of the ‘notice in Form No. XVII it is not possible to aecede 
to the contention that r. 21 does not prescribe any time for the payment of 

the amount of the tax. It is not. necessary to repeat what we have stated in 

examining the language of sub-s. (5) and sub-s. (4) while examining the crucial 
words ‘‘the date to be specified in the notice shall not be less-than thirty days 
from the date of service of such notice”. Reading these words along with 
the other words used in r. 21, and bearing in'mind Form No. XVII, the con- 
clusion seems to us inescapable that the effect of r. 21 is to prescribe time. But 
we prefer to rest our judgment primarily on an interpretation of sub-ss. (4) 

and(5) and reading sub-s. (5 )itself we have already reached the conclusion 

that the Legislature has itself prescribed a time for’the payment of tax, de- 

fault in payment of which tax invites the operation of the provisions relating 

to penalty. 

` We may also refer to s. 45 of the Act, which empowers the State Government 
to: make Rules for the purpose of carrying out the provisions of the. Act. 

‘Clause (m) of that section authorises the State Government to make rules as 
to the intervals at which and the manner in which the tax shall be payable 
under s. 16. The expression ‘tax’ has been defined in s. 2(/8) to mean ‘‘the 
sales tax, general sales'tax or purchase tax payable under this Act’’. The de- 
finition of tax is not confined to the payment which the dealer is required to 
make under the provisions of the statute along with his returns and at the 
end of every quarter. That expression also includes the amount of assessed 
tax. ; . 


There remains for consideration one more argument of Mr. Mehta, and 
the argument is that the meaning which we have put on the expression ‘pres-: 
cribed time’ would have the effect of preventing his client from preferring 
any appeal and recovery proceedings would start on the expiry of the period 
‘of the notice. We do not think that the apprehension of Mr. Mehta is justi- 
‘fied. An assessee, who has been served with a notice that he would be liable 
to pay penalty if he fails to pay the amount of the tax by the specified date 
in accordance with the time prescribed for the payment of such tax, can im- 
mediately take such action by way of appeal or otherwise, as he may be entitled 
to do, and we do not think it can be said that there was no order passed against 
him for the enforcement of penalty. 

In the result, the petition fails and will be dismissed with costs. 


Application dismissed. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


‘CHARANDAS HARIDAS v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, KUTCH AND SAURASHTRA, AHMEDABAD.* 
Indian Income-tax Act (XI of 1922)—Karta of Hindu undivided family partner in manag- 
ing agency firms and receiving managing agency commission—Document of partition 
executed by coparceners in family whereby income received from managing agency 
commission partitioned between them—Whether such income, income of joint Hindu 

family or individual coparceners. 

A Hindu undivided family consisted of the karta, his wife and three sons, The 
karta was a partner in six managing agency firms in six mills and the income received 
by him as partner in these managing agencies was assessed as the income of the 
Hindu undivided family. Subsequently, by virtue of a document executed by the 

f coparceners in the Hindu undivided family, a partial partition was effected of the in- 

. come received from the managing agency firms as commission by the family. On 
„the question whether as a result of the partition the income received as commission 
could: be. treated as the income of the Hindu undivided family or as the separate 
income of the divided members:— 

Held, that the family had taken the fullest measure possible for dividing the joint 
interest into separate interests and the document of partition was fully effective 
between the, members of the family and there was factually no Hindu undivided 
family in respect of these particular assets, and 

that as the status of the family had altered as a result of the partition it could 
not be said that it was the income of the Hindu undivided family, when there was 
none. 

‘The Income-tax law before the partition, takes note, factually, of the position of 
the karta, and assesses not him qua partner but as representing the Hindu undivided 
family. In doing so, the Income-tax law looks not to the provisions of the Indian 
Partnership Act, but to the provisions of the Hindu law. When once the family has 
disrupted, the position under the partnership continues as before, but the position 
under the Hindu law changes. There is then no Hindu undivided family as a unit 
of assessment in point of fact, and the income which accrues, cannot be said to be 
of a Hindu undivided family. 

Pichappa v. Chokalingam’ and Appovier v. Rama Subba Aiyan," referred to. 


Tae facts are stated at 57 Bombay Law Reporter 430. 


A. V. Viswanatha Sastri, with B. K. B. Naidu and I. N. Shroff, for the 
appellants, 

C. K. Daphtary, Solicitor-General of India, and K. N. Rajagopal Sastri, with 
D. Gupta, for the respondents. 


. HDAYATULLAH J. This is an appeal with the special leave of this Court 
against the judgment and order dated February 16, 1955, of the High Court 
of Bombay in an Income-tax Reference under s. 66 (2) of the Indian Income- 
tax Act. 

' The appellants are two assessees, Charandas Haridas and Chinubhai Hati- 
das, whose cases are identical, and, in fact, there was a consolidated reference 
by the Income-tax Appellate Tribunal, which was answered by the High Court 
by its judgment. The respondents are respectively the Commissioner of In- 
come-tax, Bombay North, Kutch and Saurashtra and the Commissioner of 
Income-tax, Delhi, Ajmer, Rajasthan and Madhya Bharat. The two appellants 
répresented two units of Hindu undivided families. Charandas Haridas re- 
presented his wife, three sons and himself, and Chinnubhai Haridas repre- 
' "Decided, March 15, 1960. Civil Appeal 976. 


No. ‘108 of 1957. 2 (1866-67) 11 MLLA, 47. 
1 [1934] A.LR. P.O. 192, 3.0. 36 Bom. L.R. 
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sented his wife, son and himself. In stating the facts relative to the two fami- 
lies, it will not be necessary to give them separately, because the question 
which was answered by the High Court in the judgment under appeal arose 
in identical circumstances in the two families. The only difference is in the 
shares held respectively by the two Hindu undivided families in the manag- 
ing agencies to be hereafter mentioned. We will, therefore, confine ourselves 
to a statement of the-facts relating to Charandas Haridas only. 

Charandas Haridas was the karta of the Hindu undivided family consisting 
of his wife, three sons and himself. He was a partner in six managing agency 
firms in six mills. In previous years, the income received by him as partner 
in these managing agencies was being assessed as the income of’ the Hindu 
undivided family. On December 31, 1945, Charandas Haridas acting for his 
three minor sons and himself and Shantaben his wife, entered into an oral 
agreement for a partial partition. By that agreement Charandas Haridas 
gave an one pie share to his daughter, Pratima, in the managing agency com- 
mission from two of the six managing agencies held by the family. The’ 
balance together with the shares in the other managing agencies was’ divided 
into five equal shares between Charandas Haridas, his wife and sons. This 
agreement was to come into effect from January 1, 1946, which was the begin- 
ning of a fresh accounting year. On September 11, 1946, Charandas Haridas 
acting for himself and his minor sons, and Shantaben executed a memorandum 
of partial partition in which the above facts were recited, the document pur- 
porting to be a record of what had taken place orally earlier. 

In the assessment years 1947-48 and 1948-49, Charandas Haridas claimed 
that the income should no longer be treated as the income of the Hindu un- 
divided family but as the separate income of the divided members. The In- 
come-tax Officer declined to treat the income as any but of the Hindu un- 
divided family, and assessed the income as before. An appeal to the Appellate 
Assistant Commissioner was unsuccessful, and the matter was taken to the 
Income-tax Appellate Tribunal. The Appellate Tribunal held that by the 
document in question, the division, if any, was of the income and not of the 
assets from which the income was derived, inasmuch as ‘‘the agreements of the 
managing agency with the managed companies did not undergo any change 
whatever as a result of the alleged partition’’. The Appellate Tribunal, there- 
fore, held that the arrangement to share the receipts from this source of in- 
come was not binding on the Department, if the assets themselves continued 
to remain joint. It further held that the document was ‘‘a farce’’, and did 
not save the family from assessment as Hindu undivided family. The Tribu- 
nal having declined to state a case under s. 66(J) of the Indian Income-tax 
Act, Charandas Haridas moved the Bombay High Court, and obtained an 
order under s. 66(2) of the Act. The question on which the case was stated 
was: . 

“Whether there were materials to justify the finding of the Tribunal that the income 
in the share of the commission agency of the mills was the income of the Hindu un- 
divided family?” . 

The High Court stated that though the reference was very elaborately 
argued, it raised a very simple question of fact and all that it was required 
to find out was whether there were materials before the Appellate Tribunal 
upon which the finding of fact could be rested. The High Court held that 
though the finding given by the Appellate Tribunal could not be construed 
as a finding that the document was not genuine, the method adopted by the 
family to partition the assets was insufficient to bring about the result. in: 
tended by it. According to the High Court, the Appellate Tribunal was right 
in holding that the document was ‘ineffective, and though the income might 
have been purported to be divided and might, ‘in fact, have been so divided, 
the source of income still remained united as belonging to the Hindu undivided 
family. It accordingly answered the question in the affirmative, holding that 
there were materials before the Tribunal on which it could reach the conclu- 
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sion that in so far as these income-bearing assets were concerned, they still 
belonged to the Hindu undivided family. Leave to appeal to this Court was 
refused by the High Court, but Charandas Haridas applied to this Court and 
obtained special leave, and the present appeal was filed. 


Mr. Viswanatha Sastri appearing for Charandas Haridas, pointed out that 
a Hindu undivided family cannot be a partner of a firm. Charandas Haridas, 
therefore, though he represented the Hindu undivided family, in his capacity 
as a partner could not insist that the other members of the family be received 
as partners, or admitted to the benefits of partnership. The only mode in 
which the partition could be made was to divide the income, and this had the 
necessary effect, in law, of dividing the assets, if not for the purposes of the 
Partnership Act, at least for the purposes of assessing income-tax. He, therc- 
fore, contended that the Hindu undivided family, which had ceased to exjst 
in so far as these assets were concerned, could not be assessed as such after 
January 1, 1946, the date from which the partition was effective. The learned 
Solicitor-General for the Department contended that the argument itself in- 
volved the assumption that the assets were not, in fact, divided, and since 
income-tax was payable at the moment of time when income accrued, this 
income must be taken to have accrued to the Hindu undivided family and its 
subsequent partition into five or six shares did not affect the position. 


Before we deal with these arguments, it is necessary to quote the operative 
portion of the document, which is as follows: 
“Re:—Partial partition of the Hindu undivided family of Charandas Haridas of 
Ahmedabad. 


We the undersigned Sheth Charandas Haridas by himself and as the guardian of 
minors Rameshchandra Charandas, Anilkumar Charandas and Gautamkumar Charandas 
and Shantaben Charandas all residing in Shahibaug, Ahmedabad make this memoran- 
dum (Nondh) that, we have a Hindu undivided family and Sheth Charandas Haridas 
manages our family’s joint property as karta or manager and all of us as members of 
the joint undivided family are entitled to our joint undivided family as malik. Our 
family received a commission of Re. 0-1-11.5/12 from the Vijaya Mills Co., Ltd. and 
out of this commission Sheth Charandas Haridas as Karta or manager of the family 
has given already a commission of one pie to Pratima, the daughter of the family. So 
also out of the commission of Re. 0-2-4 received by the family from the Gopal Mills 
Co., Ltd. Sheth Charandas Haridas as Karta and manager has given already to Pratima 
one pie commission. After deducting these Re. 0-1-10.5/12 and Re. 0-1-11} commis- 
sion remained. These commissions and other commission received from various other 
mills have been partitioned orally by us on Samvat Year 2002, Magsar Vadi 12, dated 
31st December, 1945. By this partition we decided that whatever commission fell due 
till 81-12-1945 and which is received after 31-12-1945 should be kept joint and-in respect 
of the commission which accrues from 1-1-1946 and received after that date each of 
us become absolute owner of his one-fifth share and therefore from the date i.e. from 
1-1-1946 these commissions cease to be the joint property of our family. But it is our 
desire that we should keep a memorandum for our memory of the oral partial partition 
effected on Samvat Year 2002, Magsar Vadi 12, dated 31-12-1945 pursuant to which we 
have partitioned the commissions to be received by our family. Because of this we 
Keep this note.” 


The document no doubt: mentions ‘‘a commission’’ in respect of each of the 
six Managing agencies, which commission was divided by the document. The 
word ‘‘commission’’, however, has been used in two different senses; some- 
times it refers to the amount of the managing agency commission to be received 
by Charandas Haridas and ‘sometimes to the right to that commission which 
Charandas Haridas had as a partner. The sole question is whether the source 
was effectively divided for purposes of the Income-tax law, so that the assess- 
ment could not be made upon a Hindu undivided family. 


The law was stated by Mayne, and approved by the Privy Council in 
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Pichappa v. Chokalingam’, in the following words: 

“Where a managing‘ member of a joint family enters into a partnership with a 
strangér the other members of the family do not ipso facto become partners in the 
business so as to clothe them with all the rights and obligations of a partner as defined 
by the Contract Act. In such a case the family as a unit does not become a partner, but 
only such of its members as in fact enter into a contractual relation with the stranger: 
the partnership will be governed by the Act.” i 2 a N 
Further, the Privy Council in Appovier v. Rama Subba Aiyan? observed : 

“Nothing can express more definitely a conversion of the tenancy, and with that 
conversion a change of the status of the family quoad this property. The produce ‘is no 
longer to be brought to the common chest, as representing the income of an undivided 
property, but the proceeds are to be enjoyed in six distinct equal shares by the mem- 
bers of the family, who are thenceforth to become entitled to those definite shares.” 
The Bombay High Court quoted this passage, and stated that there must be a 
division of the right as well as a division of the property; and unless the divi- 
sion effected a separation of the property into shares, it would rémain only 
as a separation of the income after its accrual and would not affect the asset 
as such. In this view of the matter, the Bombay High Court held that the 
asset continued to be joint in spite of the division of the income after its accrual. 

In our opinion, here there are three different branches of law to notice. There 
is the law of Partnership, which takes no account of a Hindu undivided family. 
There is also the Hindu law, which permits a partition of the family and also 
a partial partition binding upon the family. There is then the Income-tax 
law, under which a particular income may be treated as the income of the 
Hindu undivided family or as the income of the separated members enjoying 
separate shares by partition. The fact of a partition in the Hindu law may 
have no effect upon the position of the partner, in so far as the law of Partner- 
ship is concerned, but it has full effect upon the family in so far as the Hindu 
law is concerned. Just as the fact of a karta becoming a partner does not 
introduce the members of the undivided family -into the partnership, the divi- 
sion of the family does not change the position of the partner vis-a-vis the 
other partner or partners. The Income-tax law before the partition takes note, 
factually, of the position of the karta, and assesses not him qua partner, but 
as representing the Hindu undivided family. In doing so, the Ingome-tax 
law looks not to the provisions of the Partnership Act, but to the provisions 
of Hindu law. When once the family has disrupted, the position under the 
partnership continues as before, but the position under the Hindu law changes. 
There is then no Hindu undivided family as a unit of assessment in point of 
fact, and the income which accrues, cannot be said to be of a Hindu undivided 
family. There is nothing in the Indian Income-tax law or the law of Part- 
nership which prevents the members of a Hindu joint family from dividing 
any asset. Such division must, of course, be effective so as to bind the mem- 
bers; but Hindu law does not further require that the property must in every 
case be partitioned by metes and bounds, if separate enjoyment can otherwise 
be secured according to the shares of the members. For an asset of this kind, 
there was no other mode of partition open to the parties if they wished to 
retain the property and yet hold it not jointly but in severalty, and the Jaw 
does not contemplate that a person should do the impossible.. Indeed, the 
result would have been the same, even if the dividing members had said in 
so many words that they had partitioned the assets, because in so far as the 
firms were concerned, the step would have been wholly inconsequential. 

The respondent suggested that the family could have partitionéd the 
managing agencies among the members of the family by allotting them seve- 
rally; but that would not have been -possible without a dissolution of the 
managing agency firms and their reconstitution, which was not altogether in 
the hands of Charandas Haridas. It was also suggested that the managing 


1 [1934] AIR. P.C 192, 8.0. 36 Bom. 2 (1866-67) 11 M.I.A. 47. 
L.R. 976. 
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agencies could have been allotted to Charandas Haridas while the others took 
some other property, or a receiver could have been appointed. No doubt, 
there were many modes of partition which might have been adopted; but the 
question remains‘ that if the family desired to partition these assets only and 
no more, could they have acted in, some other manner to achieve the same 
result? No answer to this question was attempted. 

It is, therefore, manifest that-the family took the fullest measure possible 
for dividing the joint interest into separate interests. There is no suggestion 
here that this division was a mere pretence; nor has the Appellate Tribunal 
given such a finding. The document was fully effective between the members 
of the family, and there was factually no Hindu undivided family in respect 
of these particular assets. The assets at all times stood in the name of Charan- 
das Haridas, and looked at from the point of view of the law of Partnership, 
the family had no standing. The assets still are in the name of Charandas 
‘Haridas, and looked again from the same viewpoint, the division has no differ- 
ent signification. What has altered is the status of the family. While it was 
joint, the Department could treat the income as that of the family; but after 
partition, the Department could not say that it was still the income of the 
Hindu undivided family, when there was none. In the face of the finding 
that this was a genuine document and not a sham, and that it effectually divid- 
ed the income and, in the circumstances, the assets, the question answers itself 
in the negative, that is to say, that there were no materials to justify the 
finding that the income in the share of the commission agency of the mills was 
the income of the Hindu undivided family. 

The appeal will be allowed. The respondents will pay the costs of the 
two assessees here and below. There will be only one set of costs here. 


Appeal allowed. 


INCOME-TAX REFERENCE. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desat. 


H. M. KASHIPAREKH & CO., LTD. v. THE COMMISSIONER OF INCOME- 
TAX, BOMBAY NORTH, KUTCH & SAURASHTRA, BARODA.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2)(xv)—Managing agent of company earn- 
ing commission in accounting year but surrendering part of it in subsequent year 
. of account—Such commission surrendered on ground of commercial expediency— 
Whether such commission could be treated as expenditure incurred in the account- 
ing year. 


Under a‘ managing agency agreement the managed company agreed to pay to 
the managing company (assessee) a commission at a certain rate on the sale pro- 
ceeds of its goods. It was further provided that if in any year the profit of the 
company was not sufficient to pay a dividend at a certain rate the assessee was to 
give up to the company such portion of its commission as was necessary to make 
up such deficit but not exceeding one third of the entire commission which the 
assessee would be entitled to receive in that particular year. Under this agreement 
the assessee was surrendering a part of its commission for a series of years. In the 
accounting year April 1, 1949 to March 31, 1950, the assessee earned a commission of 
Rs. 117,644-0-0 and at the instance of the company the assessee surrendered 

` Rs. 97,000 under a resolution passed by the company on December 7, 1950. The 
assessee followed the mercantile system of account and credited the income of the 
managing agency commission in the books in one year and the amount surrendered 
by it in the next year. For the assessment year 1950-51 the assessee contended be- 
fore the Revenue that the amount of Rs. 97,000 should be allowed as, a revenue de- 
duction under s. 10(2)(xv) of the Indian Income-tax Act, 1922. The Appellate Tri- 
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bunal held that the maximum amount that the assessee was bound to forego was only 
one-third of Rs. 1,17,644-4-0 Le. Rs. 39,214-12-0 and disallowed the claim as regards 
the balance of the amount surrendered viz., Rs. 57,785-4-0. It was found by. the. Tri- 
bunal that the surrender of this balance of Rs. 57,785-4-0 was by reason of commer- 
cial expediency. The Revenue contended that the income accrued to the assessee in 
the accounting year, whereas the surrender on the ground of commercial expediency 
of Rs. 57,785-4-0 out of the same took place long after the expiry of the accounting 
year and, therefore, it could not be treated as an expenditure incurred in the ac- 
counting year and was liable to tax:— ‘ 

Held, that it was the real income of.the assessee for the accounting year that was 
liable to tax, . : 

that the fact of foregoing the amount of Rs. 57,785-4-0 was to be regarded as of 
“cogency in the context of the principle of real income, 5 

that the surrender was made at the time of ascertaining the quantum of the com- 
mission payable to ‘the assessee and it was made bona fide and on ground solely of 
commercial expediency, and . 

that, therefore, in the circumstances of the case the real income of the ‘assessee 
was Rs. 20,644-40 (ie. Rs. 1,17,644-4-0 minus Rs. 97,000) and the amount of 
Rs. 57,785-4-0 could not be included in the real income of the assessee for the Tele- 
vant accounting year. : . , 

Income-tax Commissioner v. Chitnavis! Commr. of Inc.-tax v. Shoorji Vallabhdas 
& Co.! Wallace Bros. & Co. Ltd. v. Commr. of I. T? and Commr. of Inc.-tax v. 
K. R. M. T. T. Thiagaraja Chetty, referred to. a i 


Tue facts appear in the judgment. 


G. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax.. 
N. A. Palkhivala, with 8. B. Kher, for the assessee. 


S. T. Desar J. This Reference raises a question of some importance and 
the income under assessment.relates to managing agency commission. It is 
a trite saying that income-tax is not and cannot be cast on logical lines. No 
considerations of equity or hardship can be permitted to control the applica- 
tion of the Act. Nor is it permissible to the Court to disregard any axiomatic 
principle of tax law. One such principle expreased in the laconic style of 
Lord Macnaghten is that income-tax is a tax on income—an expression of wide 
connotation and elastic ambit. Another principle—one of computation which 
also may be regarded as axiomatic—is that in assessing the yearly profits and 
gains of a business for the purpose of the Income-tax Act, each year is a self- 
contained period. We have said all this at the very outset, because we have 
been very strongly reminded by Mr. G. N. Joshi, learned counsel for the Reve- 
nue, that we are bound to act in conformity with this principle of computa- 
tion. Wie agree that it is incumbent on the Court to see that there is no 
departure on its part from any fundamental concept or principle of tax law. 
There is nothing, however, in these axiomatic rules or anything formidable 
about them which militates against the simultaneous application of another 
basic principle of tax law which requires the Court—cases of deemed income 
apart—to see that ultimately it is the real income of the assessee which alone 
is brought to tax and not any artificial or notional income that may be said 
to have acerued to him. l 

The assessee-company is the Managing Agent of the Gujarat Paper Mills 
Ltd., Ahmedabad. The assessment year was 1950-51 and the relevant account- 
ing year was April 1, 1949, to March 31, 1950. It earned during the account- 
ing year a commission of Rs. 1,17,6444-0. At the instance of the managed 
company, the assessee-company surrendered Rs. 97,000. The Income-tax 
Officer accepted that position, but the Commissioner of Income-tax disapproved 
of the same and served a notice on the assessee-company under s. 383B(/). He 

1 (1932) L. R. 59 I.A. 290, s.o. 34 Bom. 3 (1948) 50 Bom. L. R. 482, P.C., 3.0. 16 
L. R. 1071. I.T.R. 240. 

2 (1958) 36 LT.R. 26. 4 (1953) 24 I.T.R. 525. 
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passed an order directing the Income-tax Officer to include the amount of 
Rs. 97,000 in the assessee-company’s total income for the assessment year 1950- 
51. The matter was carried to the Tribunal and one of the contentions urged 
on behalf of the assessee-company was that cl. 5 of the managing agency agree- 
ment authorised the managed company to cut down a portion of the commis- 
sion earned by the managing company and that, therefore, the surrender of 
Rs. 97,000 was justified. Clauses (5) and (6) of that agreement may be set 
out in full: 

“(5) The Agents’ firm shall receive and the Company hereby agrees to pay to the 
said Agents a commission at the rate of 5% (five per cent.) on the total proceeds of 
sale of all paper, cardboards, pulp, and all other raw materials and goods manufactured 
or produced by the Company. 

Provided, however, that if in any year the profits of the said Company after provid- 
ing for depreciation of the Company’s machinery and buildings and other charges is 
not sufficient to pay a dividend at the rate of 6 per cent. per annum on the Capital of 
the said Company issued and paid, the said Agents’ Firm shall give up to the said Com- 
pany, such portion of their commission as is necessary to make up such deficit but not 
exceeding the one-third of the entire commission to which the said Agents’ Firm shall 
be entitled to receive in that particular year. : 

(6) The commission payable shall be credited to the Agents’ Account on the first 

of-every month and it shall carry interest at the rate of 6 per cent. per annum, such 
commission shall be payable at the interval of six months or a year as the Agents may 
determine.” 
It is clear from the above that the maximum amount that the assessee-company 
was bound to forego was only 1/8rd of Rs. 1,17,644-4-0 ie. Rs. 39,214-12-0. 
That was the view taken by the Tribunal which decided in favour of the 
assessee-company only to the extent of that amount and rejected the conten- 
tion of the assessee-company as to the balance of the amount of surrender viz. 
Rs. 57,785-4-0. At the instance of the assessee-company, the matter has been 
referred to this Court and the following questions of law have been raised in 
the Statement of the Case: 

(i) Whether the order of the Commissioner of Income-tax under s. 33B(1) during 
the pendency of the proceedings under s. 34 of the Act is illegal or void? 

(ii) Whether the amount of Rs. 97,000 surrendered by the assessee-company could 
be allowed as a revenue deduction under s. 10(2) (xv) of the Act? 

(iii) If the answer to question (il) is in the negative, whether the sum of Rs. 57,785 

(Rs. 97,000 minus Rs. 39,215) could legally be included in the assessee-company’s total 
income for the assessment year ended 31st March, 1950? 
Nothing has been said before us as to question 1 on either side and it will not 
be necessary for us to say anything about the same. As to questions 2 and 3 
learned counsel both for the assessee-company and the Revenue have stated 
before us that the questions require some recasting though on different consi- 
derations. It will be convenient to do so after we have examined the argu- 
ments on either side on the points urged before us. 

The Reference came up for hearing before Chagla C.J. and Tendolkar J. 
on February 24, 1955. It appears that the question whether the amount fore- 
gone by the assessee-company wa8 on the ground of commercial expediency or 
not was regarded as one of importance by the Court and a Supplemental 
Statement of the Case was felt necessary. In the judgment of the learned 
Chief Justice, it is mentioned: 

“The second question arises out of the surrender by the assessee of a sum of Rs. 97,000 
which was part of the managing agency commission earned by the assessee, and the 
assessee claimed this deduction as permissible under s. 10(2)(xv) of the Act. The Tri- 
bunal ‘has held that this was not .a permissible deduction, but no facts are set out 
which led. the Tribunal to come to this conclusion. 

-x Now, what is necessary to.be considered is whether this sum of Rs. 97,000 was given 
up-for reasons of commercial expediency. If the amount was given up for reasons of 
commercial expediency, then we have already held that it would be a permissible , de- 
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duction under s. 10(2) (xv). If, on the other hand, this amount was not given up for 
reasons of commercial expediency, then it would not be a permissible deduction under 
s. 10(2)(xrv)”. 

The Supplemental Statement of the Case was made in August, 1956. In that 
Statement of the Case is set out the finding recorded by the Tribunal on the 
question of commercial expediency and the finding is that the surrender of 
the balance of Rs. 57,785-4-0 was by reason of commercial expediency. The 
hearing of the Reference was allowed to stand over from time to time because 
the question of commercial expediency was going to be decided by their Lord- 
ships of the Supreme Court in a matter which had been carried to that Court. 
That point has now been decided and the decision is in agreement with the 
view which was expressed by this Court on that question and the Reference 
now comes up before us for final disposal. 

At the outset, it was argued by Mr. Palkhivala, learned counsel for the 
assessce-company, that the finding being in favour of the assessee-company, the 
principal question should be answered in its favour. Mr. G. N. Joshi, learned 
counsel for the Revenue, drew our attention to the position that the question 
of commercial expediency was not the only question that arose for determi- 
nation. Counsel contended that even if the amount of Rs. 57,785-4-0 had 
been foregone by the assessee-company on ground of commercial expediency 
that was not in the accounting year which ended on March 31, 1950, but that 
was done in December, 1950, as a result of two resolutions, one passed by 
the managed company and the other passed by the assessee-company. As the 
contention does arise for our determination, we have heard arguments on the 
same. In order to appreciate the arguments, it is necessary to set out here 
some further facts which have bearing on the present controversy. In the 
Profits and Loss Account of the managed company, there is an entry of: 
Rs. 20,644-4-0. The details of the entry there stated are as under: 

“To, 
Managing Agents Commission z T as 1,17,644-4-0 
Less given up ox Şa i 97,000-0-0 


À , 20,644-4-0.” 
A resolution was passed by the Board of Directors of the managed company 
at a meeting held on December 7, 1950. The material part of that resolution 
is as under: 

“The Agents placed before the Board the Balance Sheet and the particulars of Profit 

and Loss Account audited by the Auditors together with their Report for the year 
1-4-1949 to 31-3-1950, and after explanation and discussion the same were approved 
and it was decided that the Directors should sign the Balance Sheet and the Profit and 
Loss Account in token of such approval. Accordingly the Directors signed the same 
and thereafter it was resolved that in respect of the said Baħnce Sheet and particulars 
of the Profit and Loss Account which show the amount of profit which now comes: to 
Rs. 57,839-12-7 by reason of the Agents Company having given up for the benefit of 
the Mills Company Rs. 97,000 out of their commission and adding thereto Rs. 37,690-1-6 
being the balance brought forward from the last year the total profit ‘comes to 
Rs. 95,799-14-3 and it is recommended to the shareholders that the same be allocated as 
follows”. 
Mr. Joshi has asked us to take on record a copy of a similar resolution of 
the Board of Directors of the assessee-company and we have done so. That 
resolution is on the same lines as the resolution passed by the Board of Direc- 
tors.of the managed company. Since learned counsel has strongly relied ‘on 
that resolution, that resolution also may be set out here: i 

“The agents produced before the Board the audited statement of Profit and Loss 
Account and the Balance Sheet for the year 1-4-49 to 31-3-50 which was sanctioned 
after clarifications and discussions, and it was decided that the directors should affix 
their signatures in token thereof on the statement of Profits and’ Loss Account’ and ~ 
Balance Sheet. On this occasion after the directors had signed, it was resolved that the 
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said Balance Sheet and the statement of Profit and Loss account showing the amount 
of Rs. 1,20,844-13-9 after deducting therefrom expenses relating to commission, interest, 
etc. out of that amount of Rs. 97,000 is hereby resolved to be foregone in the interest of 
the mill company. As a result the sum of Rs. 23,844-13-9 remains. Adding therein the 
last year’s credit balance of Rs. 1,623-3-5 the Profit and Loss account shows the amount 
of Rs. 25,468-1-2, which the shareholders are recommended to allocate as under:”. 
Succinctly stated the contention on behalf of the Revenue is that the income 
accrued to the assessee-company in the accounting year, whereas the surrender 
on ground of’ commercial expediency of the amount of Rs. 57,000-odd out of 
the same took place eight months after the expiry of the accounting year and, 
therefore, it could not:be treated as an expenditure incurred in the accounting 
year. ` 
‘The contention urged on behalf of the assessee-company is twofold. It has 
been urged firstly that in any event and in any view of the case, it is the real 
income of the agsessee-company for the accounting year that is liable to tax, 
and that real income cannot be arrived at without taking into account the 
amount which was forgone by the assessee-company.. The second contention 
urged by Mr. Palkhivala is that the amount of Rs. 57,000 odd had been given 
up by the assessee-company on the ground of commercial expediency when the 
quantum of the entire amount of commission was determined and, therefore, 
it must necessarily be treated as an expenditure of the year of which the de- 
termined amount is taken as the income. It will not be necessary for us to 
decide the second contention of Mr. Palkhivala and we have not heard counsel 
for the Revenue on the same. In our opinion, the first contention of Mr. 
Palkhivala is substantial and must prevail. 

Counsel for the Revenue does not question the importance of what he des- 
cribes as the doctririe of real income. His contention strongly urged before 
us, however, is that a party who follows the mercantile system of account— 
there is no dispute that the assessee-company follows the mercantile system 
of account—cannot avail of the benefit of the doctrine where, for instance, as 
in the case before us, the income of managing agency commission is credited 
in the books in one year and has been surrendered by him in the next year. 
In such a case, his income accrues in the year in which it is entered in the 
books, and if the surrender is not made and entered in the same year, no ques- 
tion of real income can arise. It is said that the surrender can, if at all, be 
taken into consideration only in the year in which it is made i.e. in the next 
accounting year, and according to learned counsel for the Revenue, in that 
next year also, he would not be able to avail of the same as an item of expendi- 
ture because it could have no bearing on the managing agency commission 
that may accrue to him in that year. Therefore, so the argument for the Reve- 
nue had to run, unless the surrender was made in the very year in respect 
of which the commission became due, the amount of the commission even if it 
was wholly surrendered, would yet remain liable to tax. In support of his 
argument, Mr. Joshi relied on the following observations of their Lordships 
of the Privy Council in Income-taz Commissioner v. Chitnavis': 

“For the purpose of computing yearly profits and gains, each year is a separate 

self-contained period time, in regard to which profits or losses sustained before its com- 
mencement are irrelevant”. 
Of course, if this principle that you have to measure the income of the year 
of assessment bearing in mind that for the purpose of computation each year 
is a separate self-contained period is so absolute that it has no relation with 
the principle of real income, the Court must arrive at the result suggested 
by Mr. Joshi. 

The two rules that income-tax is annual in its structure, meaning thereby 
that for computation each year is a distinct self-contained unit and the other 
that the income to be taxed is the real income of the assessee do not seem to 
us to be incompatible or irreconcilable. Mr. Joshi also is not prepared to go 


1 (1932) L. R. 59 I.A. 290, at p. 297, s.c. 34 Bom. L. R. 1071. 
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so far as that and has fairly stated that there is no antithesis between the two 
rules. The facts of a case may present some difficulty in applying the rules 
but the conflict would, in our opinion, be rather apparent than real. The 
facts of a given case may create the impression of a discrepant situation but 
the apparent discrepancy can be resolved in a manner not inconsistent with 
the basic concepts underlying the two rules. In our judgment, they permit of 
harmonious application, though the application to a degree must of course 
depend on the circumstances of each case. Some propositions could be formu- 
lated but whether a general formula applicable to all circumstances could be 
hit on, we rather doubt. 


Though it may not be possible to prescribe a general formula which may 
successfully compose every conflicting situation, the position in law seems 
clear to us that in applying the two rules to particular transactions regard 
must be had to the true legal rights and the true situation. A fair interpreta- 
tion of the transaction and the situation would lead to a preferable, and if we 
may say so, a correct solution than sheer adherence to one rule and discounting 
of the other. If this be the true approach, and we feel little doubt that it is, 
the result cannot be said to flow from any non-conformity with the rule that 
income-tax is annual in its structure and organisation. One merit of this ap- 
proach would be the avoidance on the one hand of any a priori construction of 
a legal situation for the purpose of attracting tax to it and on the other 
allowing escape from liability. After all, each case must depend, and its deci- 
sion turn, on its own facts and circumstances and that is how we prefer to 
deal with this case. 


The leading facts to our mind are these. The assessee-company had surren- 
dered a part of its managing agency commission for a series of years. A 
chart showing such surrender is on the record and forms part of the case. The 
managing agency agreement, the material and relevant part of which we have 
already set out, in terms contains a provision affecting the quantum of the 
commission payable by the managed company to the managing company. The 
proviso must be read as part and parcel of cl. 5, and so read, the clause makes 
it abundantly clear that the quantum of the remuneration that the managing 
company would ultimately receive would depend on the sufficiency of profits 
to pay a dividend in the manner there stated. If the profits are not sufficient, 
the managing company is under a legal obligation to forego a part of its com- 
mission. The amount of commission to be foregone for the purpose of making 
up such deficit, however, is not to exceed 1/8rd of the entire commission which 
the managing company would otherwise become entitled to receive in a parti- 
cular year. f 

Then come the balance sheet of the company and the two resolutions which 
we have already set out. The system adopted by the assessee-company was 
the mercantile system. A good deal of argument has been advanced before 
us by Mr. Joshi, who has drawn our attention to a number of decisions ex- 
plaining the meaning of the expression ‘‘mercantile system’’. The connota- 
tion of that expression is well understood and it is not necessary to burden this 
judgment with citations from more decisions. In the course of his argument, 
learned counsel for the Revenue stated that there must have been entries in 
the books of the managed company and the managing company in consonance 
with cl. 5 of the managing agency agreement. Only the balance sheet of the 
company seems to have been brought on the record and the entries in those 
books do not form part of the Statement of the Case. Even so, we shall pro- 
ceed on the footing that the assessee-company having followed the mercantile 
system of account, there must have been entries made in its books in the ac- 
counting year in respect of the amount of the commission. In our judgment, 
we would not be justified in attaching any particular importance in this case 
to the fact that the company followed the mercantile system of account. That 
would not have any particular bearing in applying the principle of real income 
to the facts of this case. Incidentally, we may observe that we ourselves point- 
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ed out in the case of the Commr. of Inc.-tax v. Shoorji Vallabhdas & Co.2 that 
the question whether the income accrued or not is not a mere matter of cogency 
of the entries made in the account books of the assessee but is essentially one 
of substance and of the real nature of what happened; a mere book entry is 
not conclusive of the question whether the assessee had become entitled to the 
sums or not. It may also be mentioned that in that case we were dealing. 
with an assessee who followed the mercantile system of account. The crucial 
` question before us, therefore, is whether the two facts—one the amount of 
Rs. 1,17,644-4-0 which would have become payable to the managing company 
but for the surrender and the factum of surrender are to be isolated or treated 
as of cogency in determining the actual accrual of income, by which we mean 
the real income of the assessee-company. If the fact of foregoing or surrender- 
ing the amount of Rs. 57,000 odd is to be regarded as of cogency in the context 
of the present point of real income and if it be remembered that the surrender 
was made at the time of ascertaining the quantum of the commission payable 
to the assessee company and further if it be remembered, as now found by 
the Tribunal, that the surrender was made bona fide and on grounds solely 
of commercial expediency, it seems very difficult to us to see how the Revenue 
is justified in contending that the real income of the assessee was something dif- 
ferent than the amount of Rs. 20,000 odd which was shown by it at the time of 
assessment as its income from managing agency commission. To accede to that 
suggestion would lead to a result highly unfair, though that is not a considera- 
tion which can be permitted to influence us in deciding any matter when we 
haye to give effect to the provisions of a fiscal enactment. At the same time, 
we would not be justified in being unmindful of the consequences of any 
opinion which we may give on a reference. The enquiry must depend mainly 
on the broad aspects and the facts and circumstances of the particular case 
and not on any wire-drawn technicality. 

It will be convenient to refer at this stage to one or two decisions very strong- 
ly relied on by Mr. Joshi. Referring to the case of Wallace Bros. & Co. Ltd. 
v. Comr. of I. 1.3, learned counsel drew our attention to the proposition that 
liability to tax arises by virtue of the charging section alone and it arises not 
later than the close of the previous year but the quantification of the amount 
payable is postponed. This proposition has not been disputed by learned coun- 
sel for the assessee company. 

Another case on, which Mr. Joshi has placed reliance is Commr. of Inc.-tax 
v. K. R. 'M. T. T. Thiagaraja Chetty*, and he has drawn our attention to the 
following observations at p. 533-534: 

“Lastly it was urged that the commission could not be said to have accrued, as the 
profit of the business could be computed only after the 31st March, and therefore, the 
commission could not be subjected to tax when it is no more than a mere right to 
receive. This argument involves the fallacy that profits do not accrue unless and until 
they are actually computed. The computation of the profits whenever it may take place 
cannot possibly be allowed to suspend their accrual. In the case of income where 
there is a condition that the commission will not be payable until the expiry of a de- 
finite period or the making up of the account, it might be said with some justification, 
though we do not decide it, that the income has not accrued, but there is no such 
condition in the present case”. 

Of course, these are weighty observations and we are dutifully bound to follow 
the principle there enunciated. But it may be mentioned that the observations. 
are not made in the context of real income, for the question of real income: 
did not arise for their Lordship’s consideration as it does in the case before 
us. It may also be noticed that the proposition which found favour with their 
Lordships carried with it certain qualifications and one of those qualifications 


2 (1958) 36 I.T.R. 25. I.T.R. 240. 
8 (1948) 50 Bom. L. R. 482, P.O., 8.0. 16 4 (1953) 24 I.T.R. 626. 
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related to the existence of any condition about the making up of the account 
and that aspect of the matter was left open in express terms. 


Now, the argument of Mr. Palkhivala before us is that having regard to the 
facts and circumstances of the case before us it cannot be said that any income 
—any real income—accrued to the assessee company till the accounts were 
made for the purpose of satisfying the requirements of cl. (5) of the Managing 
Agency Agreement and particularly the proviso to the same. There is, in 
our opinion, force in this argument. Another facet of the same argument for 
the assessee company has been presented in this manner. If the year in which 
income was earned is chosen as the year of taxability, the subsequent settle- 
ment of the liability must relate back to the year in which the income was 
earned. Then, it is said that the right of the assessee company to receive the 
commission arose only after the accounting year and only when accounts ‘were 
made up in December, 1950. The crux of the whole argument is that it is the 
real income of the assessee company that must be ascertained and that alone 
should be taxed. 


In the present case surrender of commission has been made bona fide and 
as a matter of commercial expediency and at an early point of time when 
accounts were made up. We need not recapitulate what we have already 
stated. The accrual of the commission, the making of the accounts, the legal 
obligation to give up a part of the commission and the foregoing of the com- 
mission at the time of the making of the accounts are not disjointed facts. 
There is a dovetailing about them which cannot be ignored. 


We do not think it to be in accord either with the authorities cited that the 
principle of real income is to be so subordinated as to amount virtually to 
negation of it when a surrender or concession or rebate in respect of managing 
agency commission is made, agreed to or given on grounds of commercial expe- 
diency simply because it takes place some time after the close of an accounting 
year. In examining any transaction and situation of this nature the Court 
would have more regard to the reality and specialty of the situation rather 
than the purely theoretical or doctrinaire aspect of it. It will lay greater 
emphasis on the business aspect of the matter viewed as a whole when that can 
be done without disregarding statutory language. 


For all these reasons, we are of the opinion that the real income of the as- 
sessee company was Rs. 20,000 odd and the amount of Rs. 57,839-12-7 cannot 
be included in the real income of the accounting year. The opinion we give is 
in no respect out of harmony with any statutory provision, the decisions on 
the question of accrual of income or the principle that income-tax is annual in 
its structure. 

There remains for consideration one other contention which is strongly urged 
before us by Mr. Joshi. It is said that the point about real income is totally 
a new point and there is not a word about it in the judgment of the Tribunal. 
Mr. Joshi has drawn our attention to the order of the Tribunal. ' In 
our opinion, the Statement of the Case as well as the questions submitted 
by the Tribunal go to show that the point was raised by the assessee company. 
What we have got to see is whether a new contention which was not before 
the Tribunal is sought to be raised. It is not possible to say that such is the 
position in the case before us. We may also mention that all the relevant and 
necessary facts are to be found in the Statement of the Case. Therefore, the 
argument that a new contention is sought to be raised by the assessee company 
must be negatived. 

We have already set out the questions referred to this Court by the Tribunal. 
Questions 1 and 2 will remain as they are. The 3rd question requires to be 
reframed. We shall do so as under: 

“Whether the sum of Rs. 57,785 could legally be included in the assessee company’s 
total income for the assessment year ended 31st March, 1950?” 
Our answer to the question is in the negative. 
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In view of our answer to question No. 3, it is not necessary to answer the 
first two questions. 


Commissioner to pay the costs. 


Solicitors for the applicant: Manilal Kher Ambalal & Co. 
Solicitor for the Commissioner: P. G. Gokhale. 


s 


Before Mr. Justice S.T. Desai and Mr. Justice V. S. Desai. 
THE HARIHAR COTTON PRESSING FACTORY 


v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, 
AHMEDABAD.” 

Indian Income-tax Act (XI of 1922), Secs. 10(4)(b), 10(2)(xv)—Cotton pressing firm 
pressing bales for its partners and giving rebates to partners from pressing charges— 
Whether such rebates “commission” within s. 10(4) (b)—What is a rebate. 

Repayment by a cotton presser to a constituent, who is also a partner of the cotton 
presser, of a part of the charges of pressing bales of cotton as a rebate on grounds 
of commercial expediency does not amount to “commission” within the meaning of 
8. 10(4)(b) of the Indian Income-tax Act, 1922. 

Rebate is a remission or a payment back and of the nature of a deduction from 
the gross amount. It is a discount or draw-back and includes a refund to a pur- 
chaser of a thing or commodity of a partion of the price paid by him. It is not con- 
fined to a transaction of sale and includes any deduction or discount from a stipulated 
payment, charge or rate. It need not necessarily be taken out in advance of payment 
but may be handed back to the payer after he has paid the stipulated sum. The 
repayment need not be immediate; in case of persons who have continuous dealings 
with one another it can be made later. 


THE facts appear in the judgment. 


N. A. Palkhivala, with B. A. Palkhivala, instructed by Messrs. Rustomji & 
Ginwalla, for the assessee. 

G. N. Joshi, with R. J. Joshi, instructed by P. G. Gokhale, for the Commis- 
sioner of Income-tax, Ahmedabad. 


8. T. Drsar J. This Reference raises a question of some importance and 
interest relating to the meaning and import of the expression ‘‘commission”’ 
in s. 10(4) (b) of the Income-tax Act. -The Reference came up for hearing 
before Mr. Justice Tendolkar and myself on September 19, 1957, and as we 
felt that the Tribunal had not applied its mind to one aspect of the case and 
dealt with the question whether the rebate in question had been paid for 
commercial consideration, we directed that it should submit a Supplementary 
Statement of the case setting out the facts on which it had reached its conclu- 
sion. The material facts may be briefly stated. The assessee is a partnership 
firm and runs a cotton pressing factory at Kosamba in Surat District. Four 
of its five partners are Co-operative Societies. The two assessment years are 
1953-54 and 1954-55. During the relevant accounting years, the assessee-firm 
pressed no cotton for any one except four of its partners and no bales were 
pressed ‘on behalf of the fifth partner during either of those two years. It 
appears that to protect the interest of the cotton dealers in the area there exists 
an association, namely, the Surat District Cotton Dealers’ Association, which 
has a voice in the matter of fixation of pressing charges and does so with a 
view to regulating the charges to be made by owners of cotton presses. For 
the two seasons under consideration, the rates fixed at Kosamba were Rs. 12-8-0 
and Rs. 13 per bale. A good deal of argument has been presented because 


*Decided, April 4, 1960. Income-tax Reference No. 12 of 1957. 
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of a very peculiar method of keeping accounts maintained by the firm. That 
method is a hybrid one and requires to be stated in some detail. It may be 
mentioned that the correctness or bona fides of the system of accounts or 
what has been done by the partners has not been challenged by the Revenue. 
It will be convenient to explain that method of book-keeping by an ilustra- 
tion. In Samvat Year 2008 (assessment year 1953-54) one of the partners 
Motiram Raghavji got pressed in all 1789 bales. In an anamat account of 
the partners—and not the ‘‘Pressing Bandhiyari Account” of the firm—Moti- 
ram Raghavji was charged for pressing his bales at the rate of Rs. 12-8-0 and 
the whole amount of Rs. 22,362-8-0 at the rate of Rs. 12-8-0 per bale for 1789 
bales was credited to that anamat account. At the end of the year that ac- 
count was debited with Rs. 22,362-8-0 and corresponding entries were made 
in the ‘‘Pressing Bandhiyart Account” as follows: 

(a) Rs. 19,679 at Rg. 11 per bale for 1789 bales credited to the account called *Press- 
ing Bandhiyari Khata”, 

(b) Rs. 2,683-8-0 at Re. 1-8-0 per bale for 1789 bales credited to “advance account” 
for the benefit of Motiram Raghavji. 
It is of some consequence to notice that for the first time an entry relating 
to the pressing charges of these bales appears in the Pressing Bandhiyari 
Account at the end of the year, and that entry shows that the pressing charges 
received from Motiram Raghavji were in effect Rs. 19,679 because rebate was 
given at Re. 1-8-0 per bale and the rebate amounted to Rs. 2,683-8-0. It is 
not necessary to discuss what an anamat account can be. The real account 
obviously can be the ‘‘Pressing Bandhiyari Account’’ and when we look at 
that accouut, it clearly shows that the charges in the illustrative case amounted 
to Rs. 19,679 and Rs. 2,683-8-0 was the rebate or discount given to Motiram. 
The position as regards the other partners in both the years is similar in the 
books of account maintained by the assessee-firm. The amount of rebate 
aggregated in the first year to Rs. 11,575 in respect of the four partners and 
was taken to the ‘‘Upaja Kharch account’’, i.e. Income & Expenditure Account. 
The amount of rebates, which were ultimately entered in the ‘‘Advance Ac- 
count’’ in respect of all the partners aggregated to Rs. 9,689 in the first year 
and Rs. 40,888 in the second year. The rebates were calculated at Re. 1-8-0: 
per bale in the first year and Rs. 3-6-0 per bale in the second year. It was 
some time towards the end of the year that the partners passed a resolution 
agreeing to give rebate to persons, who got their bales pressed and the rebates 
were at the rate of Re. 1-8-0 and Rs. 3-6-0 per bale respectively and it is these 
amounts of Rs. 9,689 and Rs. 40,388 which formed the subject-matter of dis- 
pute between the Revenue and the assessee-firm and it is these sums which are 
the subject-matter of this Reference. 

On these facts, the Income-tax Officer decided that the two amounts of 
Rs. 9,689 and Rs. 40,388 were part of pressing charges earned by the firm and 
had to be brought into computation of profits under s. 10. The Appellate 
Assistant Commissioner confirmed that decision on the ground that the pay- 
ments were nothing else than sharing of profits simpliciter. Before the Tri- 
bunal two contentions were urged on behalf of the Revenue. One contention 
was that what was done by the partners was merely appropriation of profits. 
That contention was discountenanced by the Tribunal. The other contention 
was that the sums in dispute were not admissible deductions under s. 10(2) (xv) 
and in any event they fell within the purview of s. 10(4)(b) and, therefore, 
were liable to tax. The Tribunal was somewhat vague in its decision on the 
second contention so far as it fell to be considered under s. 10(2)(av). It 
was, however, of the opinion that the two amounts could be considered as 
‘‘eommission’? and, therefore, within the ambit of s. 10(4)(b). Section 
10(2) (zv) is as under :— 

“10. (2) Such profits or gains shall be computed after making the following allow- 
ances, namely:—.. 
(xv) any expenditure not being an allowance of the nature described in any of the 
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«lauses (i) to (xiv) inclusive, and not being in the nature of capital expenditure or 
personal expenses of the assessee laid out or expended wholly and exclusively for the 
purpose of such business, profession or vocation.” 

Section 10(4) (b) is as under :— 

“10. (4) Nothing in clause (ir) or clause (xv) of sub-section (2) shall be deemed 
to authorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business, profession or vocation or assessed at a propor- 
tion of or otherwise on the basis of any such profits or gains; and nothing in clause (xv): 
of sub-section (2) shall be deemed to authorise— 

(a)... 

(b) any allowance in respect of any payment by way of interest, salary, commission 
or remuneration made by a firm to any partner of the firm;” 


The Tribunal reached the conclusion that the assessee-firm was not entitled to 
elaim deduction of the two sums for the two years to which the assessment 
related. The following are the questions submitted by the Tribunal :— 

1. “Whether the sum of Rs. 9,689 — Rs. 40,388 representing rebate granted to four 
out of five partners of the assessee firm is, an admissible deduction in computing the 
profits for the assessment year 1953-54/1954-55 having regard to the provisions of sec- 
tion 10(2) (xv) read with section 10(4)(b) of the Indian Income-tax Act, 1922? 

2. Whether the amount of Rs, 9,689 — Rs. 40,388 can at all fall under section 10 (2) (xv) 
particularly because it is paid out of income already earned and is not paid im order 
to earn it?” 

When the Reference came up before Mr. Justice Tendolkar and myself, we 
felt that a Supplemental Statement of the Case was necessary. That was not 
in respect of the argument relating to the applicability of s. 10(4)(b) but to 
the argument relating to s. 10(2) (sv). Obviously, if the rebate did not fall 
within s. 10(2) (av), it was unnecessary to determine whether the right to the 
allowance as a business expense was under s. 10(4)(b). The first question 
raised on the Reference at the instance of the assessee was whether certain rebate 
granted to four out of five partners of the assessee-firm was an admissible de- 
duction in computing the profits of the assessee having regard to the pro- 
visions of s. 10 (2)(av) read with s. 10(4)(b) of the Indian Income-tax 
Act. The second question raised at the instance of the Income-tax Com- 
missioner appeared to us to be in two parts: the first part involving 
an argument that the rebate was a distribution of income already earned, 
and, therefore, did not fall within s. 10(2)(av), and the second part 
involving the argument that the rebate was not paid in order to earn 
income, in other words, the rebate was not paid for any commercial pur- 
poses or on the ground of commercial expediency and could not, there- 
fore, be an allowable expense under s. 10(2)(2v). The facts with re- 
gard to the first part were sufficient to enable us to determine that question, 
but with regard to the latter part of the question we were of the view that 
the matter should be remanded to the Tribunal. We were informed that the 
assessee had led evidence to show that there was a practice in the locality to 
give such rebate and the rebate had to be given to keep up business. There 
was mention in the order of the Assistant Appellate Commissioner to such 
evidence. The Appellate Assistant Commissioner had expressed the view that 
the general practice had not been established but there was nothing in the 
order of the Tribunal of the nature of a finding on that point by the Tribunal. 


The Supplemental Statement of the Case, which is now before us, shows 
what the material was on which the Tribunal had reached the conclusion that 
such rebate was an admissible deduction under s. 10(2)(zv). In that State- 
ment of the Case it is stated by the learned Members that their powers in 
the matter were restricted by the directions given by us and they could only 
point out the material on which the Tribunal appeared to have held that 
the rebates in question were admissible deductions under s. 10(2)(zv). The 
learned Members, who have submitted the case, were not the Members, who 
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constituted the Tribunal which decided the appeal. They have, however, 
added: . 

“In the interest of justice we would have admitted the fresh evidence particularly 
as the two members now furnishing this statement under s. 66(4) were not parties to 
the order under sec. 33(4) and therefore cannot categorically state beyond what is 
found on the record as to the material on which the Tribunal gave its finding that 
the impugned rebates constituted admissible deductions under sec. 10(2)(xv) of the 
Act.” 


They have also stated that the Tribunal had relied upon its own experience 
of such cases and had no doubt that it was the normal practice to give such 
rebates. 


It has been argued before us by Mr. G. N. Joshi, learned counsel for the 
Revenue, that although there is a finding that there was a normal practice of 
giving rebates, that practice did not embrace partners in a firm. There is, in 
our opinion, little substance in this argument. A general practice of the 
nature before us found by the Tribunal can touch partners as well as any out- 
side customer of a pressing factory. Mr. Joshi has taken us through certain 
facts on which the Tribunal had reached its conclusion in the matter of the 
general practice and that for the purpose of showing that the rebates could 
not be paid to a customer-partner on the ground of commercial expediency. 
It would be travelling beyond our advisory jurisdiction if we were to sit in 
appeal over the findings of fact recorded in the judgment of the Tribunal. 
Therefore, the answer to the second question must be in the affirmative, as, in 
our opinion, the two amounts of Rs. 9,689 and Rs. 40,388 can fall under s. 
10(2) (xv). We agree with the Tribunal that it cannot be said that the 
amounts were paid out of income already earned or out of profits. The two 
items fall under the heading of ‘‘commercial expediency’’ and are, therefore, 
within the ambit of s. 10(2) (zv). 


The crucial question before us, however, is whether the Tribunal was right 
in the conclusion reached by it that these rebates are covered by the rule laid 
down in s. 10(4) (b). Clause (b) of sub-s. (4) of s. 10 prohibits any allow- 
ance in respect of any payment by way of interest, salary, commission or remu- 
neration made by a firm to any of its partners. The prohibition is absolute 
and makes no distinction between payments made to a partner as such and 
payments made to him in a different character, as for example, as the owner 
of an independent business. That position has been accepted before us on 
both the sides. The question before wus, therefore, lies in a narrow compass 
and is whether rebates of the nature before us are hit by the prohibition im- 
posed by cl. (b) of sub-s. (4) of s. 10. It has been strenuously urged before 
us by learned counsel for the Revenue that by calling a disputed item ‘rebate’ 
it does not become rebate and that the nature and character of the payment 
must be a vital consideration. So far we are in agreement with Mr. Joshi. 
Of course, the Court will look at the substance of the matter and not merely 
the nomenclature that an assessee may choose to apply to any payment or ex- 
penditure. Then, says Mr. Joshi, a rebate can only-be given before payment 
is made by the customer. He also says that a rebate should be for every bill 
and can never be collective. There can be a rebate in case of pressing charges 
if a bill is given before the work is done and payment is made and the person 
paying knows that he will get the rebate before he makes the payment. We 
are unable to accede to this broad proposition. No doubt in many cases re- 
bates would be paid when bills are cleared, but there is no principle nor 
authority for the proposition that no rebate can be made after a number of 
bills are given to a party or after payments have been made in respect of those 
bills. There is nothing objectionable, if a merchant, who has had large deal- 
ings with another merchant, agrees bona fide as a matter of commercial ex- 
pediency to give rebate to the other party in respect of transactions, which 
have already been executed. In case of what is described as rebates, if given 
in circumstances which raise real doubt there can be nothing to prevent the 
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Income-tax Officer or the Appellate Assistant Commissioner from holding that 
the rebates given are not established in fact or that the rebates are not genuine 
or bona fide. But that would. be on totally different considerations. In the 
instant case, we are dealing, with rebates, the genuineness and bona fides of 
which has not been questioned by the Department. 

It has also been urged before us by Mr. Joshi that the Tribunal has rightly 
held that the amounts could be considered as ‘‘commission’’ for work secured 
by a partner for the firm. It will be convenient to'set out the material part 
of the order of the Tribunal, which, in our opinion, records the requisite find- 
ings of fact. It is as under: 

“The point is whether when such a rebate is granted to a partner, it continues to be 
an admissible deduction under sec. 10(2) (xv) notwithstanding the provisions of section 
10(4)(b). That section specifically provides that nothing in clause 10(2)(xv) shall be 
deemed to authorise “any allowance in respect of any payment by way of...commission 

..made by a firm to any partner of the firm”. It has been already stated that the 

cotton pressed by the four partners in the firm’s factory does not exclusively belong to 
them, they got pressing work done for and on behalf, of their constituents. Larger the 
number of bales got pressed by a partner, larger would be the amount payable to him by 
the firm and naturally, the largeness of the number of bales depends upon the extent 
of his constituents. Therefore, the amount given to him by way of reduction in pressing 
charges rate can be considered as commission for the work secured by him for the 
firm...” 
It is clear from this part of the order of the Tribunal that the two amounts 
were held to be rebates granted to a partner. The Tribunal has also found 
in express terms the fact that the rebates were amounts given to a partner 
by way of reduction in pressing charges. 

It all comes to this. Can a rebate granted by a firm of cotton pressers to a 
customer-partner by way of reduction in pressing charges amount to ‘‘com- 
mission’’ within the meaning of s. 10(4)(6)? The expression ‘‘commission’’ | 
has no technical meaning but both in legal and commercial acceptation of the 
term it has definite signification and is understood as an- allowance for service 
or labour in discharging certain duties such for instance of an agent, factor, 
broker or any other person who manages the affairs or undertakes to do some 
work or renders some service to another. Mostly it is a percentage on price 
or value or upon the amount of money involved in any transaction of sale or 
service or the quantum of work involved in a transaction. It can be for a 
lvariety of services and is of the nature of recompense or reward for such ser- 
vices. Rebate, on the other hand, is a remission or a payment back and of the 
nature of a deduction from the gross amount. It is sometimes spoken of as 
a discount or a draw-back. The dictionary meaning of the term includes a 
refund to the purchaser of a thing or commodity of a portion of the price paid 
by him. It is not confined to a transaction of sale and includes any deduction 
or discount from a stipulated payment, charge or rate. It need not necessarily 
be taken out in advance of payment but may be handed back to the payer 
after he has paid the stipulated sum. The repayment need not be immediate. 
It can be made later and in case of persons who have continuous dealings with 
one another it is nothing unusual to do so. In the case before us, we are con- 
cerned with charges for pressing bales of. cotton by a cotton presser to a consti- 
tuent who is also a partner and repayment to him of a part of those charges 
as a rebate and as now found by the Tribunal on grounds of commercial ex- 
pediency. In our judgment, those deductions are nothing more than rebate 
which can be given in case of a sale or any other transaction of the nature 
before us. One practicable test, which may perhaps apply to a like transac- 
tion, can be this. If the amounts in dispute were commission, they would cer- 
.tainly be income of the constituent partners. It seems extremely difficult to 
us to view these. payments received by the constituent partners as income 
earned by them. The correct position seems to us to be that the disputed 
amounts touch and directly touch the amount of charges payable for pressing 
cotton bales and cannot be regarded as anything apart from those pressing 


680 THE BOMBAY LAW REPORTER, [VOL. LXIL 


charges. They are rebates in both the legal and commercial signification of 
that expression and cannot be treated as ‘‘commission’’. For all these reasons 
we are of the opinion that the disputed amounts are not hit by the provisions 
of s. '10(4) (b). f 

Our answer to the first question will be in the affirmative. We have already 
answered the second question. The Commissioner to pay the costs of the 
assessee-firm. There will be no order on the notice of motion. 


Solicitors for the applicant: Rustomji € Ginwalla. 
Solicitor for the respondent: P. G. Gokhale. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, 
AHMEDABAD v. KISHORESINH KALYANSINH SOLANKI.* 
Indian Income-tax Act (XI of 1922), Secs. 33B(2)(b), 34(3)—Order made by Commis- 
sioner under s. 33B(1) within prescribed period of limitation set aside by Tribunal 
and case remanded to Commissioner—Cammissioner passing another order under 
s. 33(1) beyond period of limitation prescribed under s. 33B(2)(b)—Whether such 

second order valid and effective in law. 


The period of limitation prescribed in s. 33B(2)(b) of the Indian Income-tax Act, 
1922, cannot apply to any order passed by the Commissioner of Income-tax in pur- 
suance of any order or direction of any higher authority. The words of the section 
must be read as used with reference to an order made only suo motu by the Com- 
missioner. 


THE facts appear in the judgment. 


GN, Joshi, with R. J. Joshi, instructed by P. G. Gokhale, for the Commis- 
sioner. 
D. D. Shah, for the assessee. 


S. T. Desar J. This reference taken out at the instance of the Commissioner 
of Income-tax, Ahmedabad, raises a question of construction of a provision in 
s. 33B of the Indian Income-tax Act. The assessment year is 1954-55 and the 
assessment for that year was made on the assessee in the status of a registered 
firm on August 31, 1954. The Commissioner of Income-tax was of the opinion 
that the order granting registration to the firm and the order of assessment 
made thereafter were prejudicial to the interest of the Revenue and he, there- 
fore, took action under s. 8383B(/) and on July 5, 1956, revised the order of the 
Ineome-tax Officer holding as under: 

“There being grave doubts about the genuineness of the firm it was wrong on the 

part of the Income-tax Officer to have passed an order under Section 26A registering 
the firm and dividing the profits in the name of the alleged partners. Both the orders 
of the Income-tax Officer, namely the assessment order as well as the order granting 
registration, are, therefore, vacated with a direction that a fresh assessment after giving 
proper opportunity to the assessee should be made”. 
The assesse went to the Tribunal in appeal against that Order and contended 
inter alia that sufficient opportunity had not been given to him to show cause 
why the order of assessment and the order granting registration should not 
be vacated. The Tribunal decided the appeal on January 22, 1957, and 
reached its conclusion as under: 

“Consequently, not only we hold that the assessee was not given sufficient oppor- 
tunity of being heard as contemplated by Section 33B of the Indian Income-tax Act 
but we are also of the opinion that the order passed by the Commissioner of Income-tax 
is not quite In consonance with the intention of the Statute as contained in Section 33B 


*Decided, April 6, 1960. Income-tex Reference No. 31 of 1959. 
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of the Income-tax Act. Consequently we set aside the order of the Commissioner of 
Income-tax and remand the case to him for giving the assessee sufficient opportunity 
of being heard, that is of showing cause as to why the order of the Income-tax Officer 
should not be cancelled and also to find as a fact as to whether there was or was not 
in existence a genuine firm constituted which carried on the business during the year 
undet consideration. This finding should be given after making or causing to be made 
such enquiry as he deems necessary in this connection. He can thereafter pass such 
appropriate orders as he thinks proper in the light of the conclusions drawn upon the 
basis of the enquiry made”. 

Thereafter,.the Commissioner of Income-tax examined the books of account 
and the statements of the alleged partners and other material and passed an 
order on July 4, 1957, holding that no genuine firm had come into existence 
and by that order he cancelled both the assessment order and the order of 
registration under s. 26A and directed that the assessment should be made on 
Kishoresinh Kalyansinh in his individual capacity. The assessee carried the 
matter once again in appeal to the Tribunal and the contention put forward 
by him in the forefront of his appeal was that the order of the Commissioner 
of Income-tax under s. 38B—the second order—had been made beyond the 
period of two years from the date of the order sought to be revised and the 
order in revision: was, therefore, invalid and ineffective in law. It will be 
convenient to set out the whole of s. 33B: 

“33B. (1) The Commissioner may call for and examine the record of any pro- 
ceeding under this Act and if he considers that any order passed therein by the Income- 
tax Officer is erroneous in so far as it is prejudicial to the interests of the revenue, 
he may, after giving the assessee an opportunity of being heard and after making or 
causing to be made such enquiry as he deems necessary, pass such order thereon as 
the circumstances of the case justify, including an order enhancing or modifying the 
assessment, or cancelling the assessment and directing a fresh assessment. 

(2) No order shall be made under sub-section (1)— 

(a) to revise an order of re-assessment made under the provisions of section 34; or 

(b) after the expiry of two years from the date of the order sought to be revised. 

(3) Any assessee objecting to an,order passed by the Commissioner under sub- 
section (1) may appeal to the Appellate Tribunal within 60 days of the date on which 
the order is communicated to him. 

(4) An appeal to the Appellate Tribunal under sub-section (3) shall be in the 
prescribed form and shall be verified in the prescribed manner and shall be accompanied 
by a treasury receipt in support of having paid the fee of Rs. 100, and such appeal 
shall be dealt with in the same manner as if it were an appeal under sub-section (1) of 
section 33.” 

The greatest stress was laid before the Tribunal on the provision contained 
in cl. (b) of sub-s. (2) of s. 883B. It was urged that the plain and clear mean- 
ing of this provision was that no order revising an order passed hy an Income- 
tax Officer could be made by the Commissioner after the expiry of two years 
from the date of the order sought to be revised. On behalf of the Commis- 
sioner of Income-tax, it was urged that the order dated July 4, 1957 (the 
Second Order) that was passed by the Commissioner of Income-tax could 
not be regarded as an order made under s. 33B(/) simpliciter, but must be 
regarded as one under s. 83B(J) read along with sub-s. (4) of that section 
which provides for an appeal to the Tribunal and which appeal had to be 
dealt with in the same manner as if it were an appeal under sub-s. (/) of 
s. 33. It was also urged that the original order under s. 33B(/) having been 
passed by the Commissioner of Income-tax on July 5, 1956, within the pres- 
eribed period of limitation, the setting aside of such an order by the Tribunal 
did not have the effect of making it invalid for all purposes and his subse- 
quent order was merely in continuation of the earlier order passed by him, 
which was within time. The Tribunal was of the opinion that the assessee’s 
objection had force in it. It has stated in its Order that there, was a lacuna 
in the Act, as it did not provide for an extension of the period of limitation 
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under s. 83B(/) in circumstance as has arisen in the instant case. Then, it 
has observed in its judgment: 

“Perhaps, if the Tribunal had not set aside the assessment and had merely called 
for a remand report, then no question of limitation. would have arisen. The Tribunal 
having set aside the order of the Commissioner of Income-tax made it impossible for 
him to overcome the provisions of Section 33B(2)(b) when he came to make a fresh 
order under Section 33B(1) of the Act. When the Commissioner’s order under Section 
33B(1) is set aside by the Tribunal or High Court, then it becomes well nigh impossible 
for the Commissioner to pass another order under Section 33B(1) within two years 
period of limitation. But the remedy lies with the legislature and not with the Court 
whose duty is merely to interpret law.” 

It is argued before us by Mr. G.N. Joshi, learned counsel for the Revenue, 
that what is to be regarded is not the second Order but the first Order which 
indisputably was made on July 5, 1956, and that was within two years ofthe 
the original order of assessment made on August 31, 1954. It is further said that 
the original order having been passed within the prescribed period, what hap- 
pened thereafter did not have the effect of making the subsequent order invalid 
for all practical purposes and what happened subsequently was merely in conti- 
nuation of the earlier order passed by the Commissioner. It is extremely difficult 
to accept this argument. Here is an order made under s. 33B(J) which is 
vacated and in terms it is stated that the order is set aside. There can, there- 
fore, be nothing like a continuation of that order when subsequently the Com- 
missioner was directed to carry out the directions given by the Tribunal by 
its order made on January 22, 1957. 


It is next urged that the operation of the material words in sub-s. (2) ‘“‘No 
order shall be made under sub-section (J)...after the expiry of two years from 
the date of the order sought to be revised’’ must, on a proper reading of the 
sub-section, be confined to an Order made suo motu by the Commissioner in 
exercise of his powers under sub-s. (7) of s. 38B and cannot apply to any order 
that he may. subsequently make under s. 33B in pursuance of any direction or 
order of the Appellate Tribunal or the High Court or the Supreme Court, as 
the case may be. It is said that when the Commissioner carries out the order 
or directions given in any such ease, he cannot be said to exercise his powers 
or act under sub-s. (J) of s. 38B simpliciter but can be said to act under s. 
33B(7) read with s. 33(4). In substance and effect, he would in any such case 
be doing nothing more or nothing less than carrying out the directions of the 
appellate authority or the High Court or the Supreme Court as the case may be. 
‘The contention is that this is the only possible construction of the provision 
as to limitation contained in sub-s. (2)(b) of s. 33B. We are not particularly 
impressed with this argument. The language of the sub-section does not, in 
our opinion, readily accord with this construction. It seems to us that if literal 
meaning only is to be given to the provision under consideration, it must em- 
brace any order in revision passed by the Commissioner under s. 33B in any 
manner and at any stage, whether suo motu or after the matter goes back to 
him or is remanded to him in pursuance of any order of any higher authority. 
Therefore, it is not possible to accede to the argument that the only possible 
meaning that can be applied to sub-s. (2) confining the consideration only to 
its language must be that the order contemplated and for which limitation 
is prescribed is an order made suo motu and not an order made at any subse- 
quent stage in pursuance of any order or direction of any higher authority. 

Alternatively, learned counsel has urged that in any case the construction 
submitted by the Revenue is the preferable construction. It is pointed out 
that any such order passed by the Commissioner in revision is, according to 
the machinery provided by the Act, subject to an appeal to the Appellate Tri- 
bunal and thereafter there can be further proceedings by way of Reference to 
the High Court and ultimately an appeal to the Supreme Court. All this 
would take a number of years and the Legislature could not possibly contem- 
plate a situation wherein notwithstanding any express order or direction given 
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by the Appellate Authority or the High Court or the Supreme Court the 
Commissioner would be disentitled to carry out that order or that direction 
simply on the ground that a period of two years had expired from the date 
of the Order sought to be revised. The argument is that the literal construc- 
tion of the’section which has found favour with the Tribunal and which has been 
pressed on behalf of the assessee would lead to manifest absurdity. 


Mr. D.D. Shah, learned counsel for the assessee, has contended before us 
that the first Order of July 5, 1956, having been vacated by the Tribunal, in 
law the second Order of the Commissioner under s. 33B(J) made on July 4, 
1957, is the only Order which requires to be taken into consideration in apply- 
ing the provision of limitation contained in sub-s. (2) of s. 88B. Then, it is 
said that this latter Order which was made on July 4, 1957, could only be 
made under sub-s. (7) of s. 33B even if it was made after the direction or order 
of a higher authority. The language of the limitative provision in sub-s. (2), 
so the argument has run, is absolute and permits of no modification and no 
qualification. Its natural and grammatical meaning can only be one and that 
meaning is that the Commissioner has no power to make any Order under s. 
33B at any time after the expiry of two years from the date of the Order 
sought to be revised. The circumstance that he makes his Order after an 
earlier Order made by him within time has been vacated and acts in pursuance 
of an Order or direction of a higher authority cannot touch the position and 
can make no difference to the application of this provision which imposes a 
bar of limitation. Mr. Shah has also drawn our attention to the provisions 
of s. 84(3) as they stood at the material time. In order to appreciate the ar- 
gument, it is necessary to set out the material part of those provisions: 

“No order of assessment or re-assessment, other than an order of assessment under 
section 23 to which clause (c) of sub-section (1) of section 28 applies or an order of 
assessment or re-assessment in cases falling within clause (a) of sub-section (1) or 
sub-section (1A) of this section shall be made after the expiry of four years from the 
end of the year in which the income, profits or gains were first assessable:... 

Provided further that nothing contained in this section limiting the time within 
which any action may be taken or any order, assessment or re-assessment may be 
made, shall apply to a re-assessment made under section 27 or to an assessment or re- 
assessment made on the assessee or any person in consequence of or to give effect to 
any finding or direction contained in an order under section 81, section 33, section 33A, 
section 33B, section 66 or section 66A”. 


It is pointed out that s. 34(3) deals with orders of assessment or re-assessment 
made under s. 34 as also orders of assessment made under s. 23 subject to an 
exception but with that exception we are not concerned. The argument is that 
the Legislature has in express terms provided a period of limitation for making 
an assessment order under s. 23 and has also provided a period of limitation 
for making an order of assessment or re-assessment in cases of escaped income 
under s. 34. Having done so, the Legislature felt the necessity of engrafting 
_ an exception on the operation of that rule of limitation, because it must have 
been felt that but for the exception enacted under the proviso, the period of 
limitation of four years would have operated in every case, even when the order 
was made under s. 28 or under s. 84 after there had been an order or direction 
from a higher authority, be it the Appellate Tribunal or the High Court or the 
Supreme Court. At first blush, it may seem, that there is some substance in this 
contention. But the position properly analysed comes to this that in a case 
of assessment under s. 23 or an order of assessment or re-assessment under s. 34, 
a situation may arise when the Income-tax Officer may have to pass orders 
once again under those very sections and by the time he sits down to do s0, 
the period of limitation of four years laid down in s. 34(3) may well have 
already elapsed. Not being the intention of the Legislature in any such case 
to allow the possibility of any such contention being raised, the Legislature out 
of abundant caution thought it fit to engraft the proviso to sub-s. (3) of s. 34. 
An order of assessment under s. 23 or a revisional order under s. 88B or an 
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order of assessment or re-assessment under s. 34 must indubitably be made 
within the prescribed time. But what is to happen when an order so made 
is subsequently set aside by a higher authority and the Income-tax Officer or 
the Commissioner of Income-tax is asked by an Order passed or direction given 
to make an order according to the same in respect of the same subject-matter? 
Should it in any such case be open to a party to say that the second order 
made in pursuance of the order of the higher authority or direction given by 
the higher authority is not to be operative and has to remain a dead-letter 
simply because the period prescribed for the original making of the order has 
already expired? It is inconceivable that the Legislature would lay down any 
absolute rule prescribing a period of limitation which would operate in this 
absurd manner. That position seems to have been realised at the time of enact- 
ing the proviso to s. 84 and the way we read that proviso, it seems to us that 
the proviso was enacted only ex abundante cautela. That being the position, 
the argument founded on the absence of any such proviso in s. 88B(2) should 
not, in our judgment, make any difference to the legal position. The true 
meaning of any passage in a statute is that which best harmonises with the 
object and each passage of the statute and the Court should ordinarily and as 
far as possible see that the interpretation it puts on a particular provision 
makes a consistent enactment of the whole statute. Where the main object 
and the intention is clear, it must not be reduced to a nullity by the draftman’s 
uuskilfulness. The Court will read not only the particular provision but also 
allied and concrete provisions as forming a connected scheme and not treat 
them as detached provisions. It has been emphasised before us that we are 
dealing with a taxing provision and the taxing provision should receive a strict 
interpretation. We do not think that the observations which we have made 
above militate in any way against this well-established canon of construction. 

Of course, a fiscal enactment should be construed strictly and in favour of 
the subject. Of course, again as a general rule interpretation must depend on 
the language of the section and not upon the consequence that may follow upon 
it. But this rule of interpretation of literal construction cannot be rigidly 
adhered to if it leads to manifest absurdity. In such a casé, as it has so often 
been said, the Court acts under the influence of an irresistible conclusion that 
the Legislature could not possibly have intended what its words may signify. 
The cardinal rule of literal construction and linguistic clearness—it does not 
require to be stressed—must not be pushed so far as to result in irrational or 
absurd conclusions. As was observed by Lord Sumner in a passage which has 
now become locus classicus: : 

“There is a point at which mere linguistic clearness only marks the obscurity of actual 
provisions or leads to such irrational or unjust results that, however clear the actual 
expression may be, the conclusion is still clearer that no such meaning could have been 
intended by the Legislature.” : 

Of course, this has to be read only as a general observation and we must do so 
without being forgetful of other fundamental principles of interpretation. A 
casus omissus is not to be supplied because it is a strong thing to read words 
in a statute which are not there except in the case of clear necessity and when 
clear reason for it is to be found in the four corners of the statute itself. At 
the same time a casus omissus is not to be readily inferred. The preferable - 
meaning of the clause under consideration seems to us to be to restrict it to 
the fitness of the matter. We must read the words of the clause though wide 
in the abstract as used with reference to an order made only suo motu by the 
Commissioner. They need not be read in too elastic a manner. They should 
preferably be regarded as expressive of a particular intention when it is possi- 
ble to give them an importment consonant with the particular subject-matter 
and avoid a meaning resulting in absurdity, repugnancy or inconsistence. For 
all these reasons, it seems to us that if we were to give to cl. (2) of s. 33B(2) 
its literal meaning as urged by Mr. Shah, we would fail to give effect to the 
intended meaning of the law-maker, albeit to be gathered from the Act itself 
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and having regard to the object and aim of the relevant provisions. Where 
an alternative meaning is possible and, in-our judgment, this is a case where 
such meaning is possible, we must prefer that meaning which can fairly lead 
us to’ give effect to the intention of those who framed the law, if we can do 
so without doing violence to any established principle of construction. The 
_ phraseology of sub-s. (2)(b) of s. 38B permits of a construction which pre- 
vents a result which would be manifestly absurd. The preferable and the cor- 
rect conclusion, therefore, seems to us to be that the period of limitation pre- 
scribed in the provision under consideration cannot apply to any order passed 
by the Commissioner of Income-tax in pursuance of any order or direction of 
any higher authority. 

There is a notice of motion taken out by the Commissioner and in that 
notice of motion it is urged that the question should be reframed in the manner 
there suggested. The question as framed is as under: 

“Whether on the facts and in the circumstances of the case the limitation provided 

in section 33B (2) is applicable to an order passed subsequent to an order of the Tribunal 
setting aside the order of the Commissioner under section 33B of the Act?” 
The question is wide enough to include what is sought to be brought out by 
the suggested question. The conclusion we have reached is that the rule of 
limitation prescribed in s. 883B(2) does not reach a case of the nature before 
us and our answer to the question is in the negative. 

Assessee to pay the costs. There will be no order as to the costs of the notice 
of motion. 


Solicitor for the applicant: P. G. Gokhale. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


N. R. WADIA & CO. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY I, BOMBAY.* 


_ Indian Income-tax Act (XI of 1922), Secs. 2(16), 2(6) (b)—Indian Partnership Act (IX of 
1932), Secs. 68, 69—-Persons carrying on business in common name—Expenses of busi- 
ness incurred jointly by such persons but professional fees received by them entered 
separately—Admissible expenses apportioned in accordance with gross receipts of 
these persons and balance ‘divided between them in proportion of their own respective 
gross recoveries—Application in common name made for registration under Indian 
Partnership Act and entry made in Register of Firms—Whether such persons consti- 
tute a partnership and could be assessed as an unregistered firm—Applicability of 
provisions relating to registration of firms in Indian Partnership Act to cases arising: 
under Indian Income-tax Act. 


Three persons were carrying on the business of architects in a common name under 
the terms and conditions of an agreement executed by them. Expenses such as salary 
of staff, conveyance, office rent, etc. were incurred jointly by them. The professional 
fees received by each of them were, however, entered separately and each of them 
maintained a serially numbered bill book and receipt book for himself. The bills 
ai were made out in the common name, but on top of each bill the name of the parti- 
k cular person who secured and carried out the work of the particular client appeared 
in rubber stamp. At the end of the year all expenses jointly incurred were totalled 
up, provision was made for depreciable assets and the admissible expenses were 
thereafter apportioned in accordance with the gross receipts of the three persons. 
The balance was divided between them in the proportion of their own respective 
gross recoveries. It was found that there was no banking account in the common 
name with any bank, that an application for registration was made in the common 
name as provided in the Indian Partnership Act, 1932, and the Registrar of Firms 
had made an entry of the statement in the Register of Firms and that no formal writ- 
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ten contracts were entered into either in the common name or in the name ‘of any 
of the three persons. On the question whether the three persons constituted a part- 
nership and could be assessed as an unregistered firm within the meaning. of s. 2(16) 
of the Indian Income-tax Act, 1922:—., 

Held, that the three persons did not constitute a partnership in law as the element 
of agency, which is a prime requirement of the existence of partnership, was not 
established in the present case. 

Regard must be had to the law of Senn under the Indian Partnership Act, 
1932, when dealing with cases arising under the Indian Income-~tax Act, 1922. It does 
not, however, follow that the provisions relating to registration of firms must be 
pitchforked into cases arising under the Indian Income-tax Act. Those provisions 
are not determinative of any question as to the existence of a partnership which , 
may arise under the Indian Income-tax Act and are not conclusive of the existence ` 
of a partnership as a matter of law in any matter to be dealt with under this fiscal 
enactment. 


Tue facts appear in the judgment. 


N. A. Palkhivala, with B. A. Palkhivala, for the assessee. 
G. N. Joshi, for the Commissioner of Income-tax. 


S. T. Desar J. The question that arises for our determination on this Refer- 
ence is: 

“Whether on the facts and circumstances of the case, Wadia, Dadachanji and Vakil 

constituted a partnership and were rightly assessed as an unregistered firm within the 
meaning of Section 2(16) of the Act?” 
A situation somewhat incongruous if not grotesque has arisen in the matter of 
the assessment of the assessee before us and it is primarily due to the attitude 
taken up by the Income-tax Department and of that attitude consistency is 
not a merit. We are, however, not particularly concerned with the attitude of 
the Department and what we have to determine is whether in law there -was con- 
stituted a partnership between these three persons. Though the point we shall 
be deciding lies in a reasonable compass, it will be necessary to set out the 
relevant and material facts in some detail. 

Wadia, Dadachanji and Vakil are three Architects and Surveyors by pro- 
fession. Wadia and Dadachanji were carrying on business in partnership as 
architects, engineers and surveyors in the name of “N. R. Wadia & Co.” 
terms and conditions which were recorded in 1985 in an agreement of part- 
nership. Later on they agreed ‘‘to admit into partnership with them’’ Vakil 
and the three persons reduced the terms and conditions of their arrangement 
to writing in an agreement executed on November 6, 1952. In that agreement 
they stated in terms that the third partner Vakil was being admitted into 
partnership with them. The material terms of that agreement are as under: 

“1. The partnership shall commence from Ist day of January, 1953 (subsequently 
changed to 1-4-1953). 

2. The partnership business shall be that of Architects, Civil Engineers and Sur- 
veyors. 

3. The business shall be carried on in the firm name and style of “N. R. Wadia 
& Co.”. 

4. Each partner shall attend to and carry out the work secured by him and in 
respect of such work shall keep and maintain a separate work-book, bill book and 
other necessary books. 

5. Each partner shall recover bills in respect of work done for his own clients. 

6. As soon after 31st March as convenient in each year during the continuance of 
the partnership, partnership accounts shall be made up in the manner following that is 
to say an account shall be taken of the bills recovered by each partner from his client. 
The office expenses including office rent, establishment and other charges and expenses 
including travelling and motor expenses shall be deducted out of the total of the bills 
recovered by the three partners in the proportion of the gross recoveries of each part- 
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ner and the balance shall be divided between the partners in the proportion of their 
own respective gross recoveries.. 

It will be seen that a peculiar ‘method of condueting their business was s adopted 
by these three persons. They described themselves as partners. They agreed 
that each of them was only to attend to and carry out the work ‘secured by 
him and in respect of that work he had to keep and maintain a separate work- 
book,: bill-book and other necessary books. Each of them had to recover the 
bills in respect of the work done by him for his own client and it is of some 
importance to notice that there was no sharing of profits between them in the 
ordinary way and the arrangement was more akin to an arrangement of 
sharing expenses between persons carrying on business in the same premises 
~ under one common name. The expenses were to be shared by them not in the 
`. proportion of any fixed share but in the proportion of the work done by them 
for their client. Of course, the fact remained that in the agreement they 
described themselves as partners carrying on business under the firm name of 
N. R. Wadia & Co. There is no dispute that they themselves were at the time 
of the opinion that the legal relation between them would be that of partners. 

Now, partnership is not a matter of opinion but a matter of intention and 
agreement. It is well-settled law—and the provisions of the Indian Partner- 
ship Act give recognition to that law—that to constitute a partnership in law, 
there must be three elements: (i) there must be an agreement entered into by 
all the persons concerned; (ii) the agreement must be to share the profits of 
a business; and (iii) the business must be carried on by all or any of the 
persons concerned acting for all. All these three elements must be present 
before a group of persons can be held to be partners. This can be gathered 
from the definition of ‘partnership’ in the Indian Partnership Act. Section 6 
of that Act gives a comprehensive statement of the rule as to the nature of a 
partnership. In determining whether a person is or is not a partner in a firm, 
the Court must have regard to the real relation between the parties. Whether 
the relation of partnership does or does not exist must depend on the real in. 
tention and contract of the parties as appearing from the whole facts of the 
case and not merely on their expressed intention. A and B may in a written 
agreement have stated expressly that they are not partners, yet they have been 
held to be partners; or they may have stated that they are partners.and have 
been held not to be partners. These principles are so firmly established that 
it is not necessary to elaborate them and we have merely recapitulated here 
what one of us had occasion to say in another place. 

The Tribunal has observed that this matter had a chequered history but it 
is not necessary to go into the whole history of the case and we shall be refer- 
ring to what happened in the matter of the assessee in the assessment years 
1954-55 and 1955-56 only in so far as it seems necessary to do so for the pur- 
pose of appreciating the case of the assessee as also the contention urged on 
behalf of the Revenue. 

The first return submitted by the assessee was for the year 1954-55. It was 
made in the name of ‘‘Messrs. N. R. Wadia & Co.’’. In that return, it men- 
tioned its status as ‘‘firm’’ and the return was signed by Wadia for N. R. 
Wadia & Co. as a partner. The total income declared in that return was arriv- 
ed at after deducting office expenses from the total gross receipts of the three 
persons, Wadia, Dadachanji and Vakil which were respectively Rs. 5,314, 
Rs. 18,460 and Rs. 9,950. The total expenses of Rs. 9,624 were divided in the 
proportion of the receipts of the three persons and the net income of each of 
the three persons was arrived at after setting off the pro-rata expenses against 
the gross professional receipts of each of them. The firm in that year made 
two applications, one for registration and the other for renewal of registration 
on the basis of the deed of partnership executed on November 6, 1952. The 
Income-tax Officer rejected the claim for registration made under s. 26A. In 
doing so, he observed: 


“The three partners are AE and Architects. They have common expenses 
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‘but their professional receipts are noted separately. At the end of the year they divide 


the expenses in proportion to the gross receipts of eack partner. Thus although for . 


any particular year the shares of the partners are defined according to the gross receipts 
but their shares are not fixed from year to year. Thus there is no regular partnership 
and the question of registration does not arise. The business will be treated as carried 
on by an association of persons.” - p j f 

After determining the status’ of. the entity to be an association of persons, he 
determined the total income of the association at Rs. 24,100, and he did not 
assess the entity as an unregistered firm but taxed the income in the ‘hands of 
the three partners. 

- In the assessment year 1955-56 his approach and decision were on the same 


lines, though the grounds given by him were slightly different. In making ” 


` his order, he observed: 


“Strictly the asseasee is not carrying on the business as a firm but it is sharing only 
expenses. Each member of the association has been doing his own business independ- 
ently of the other member. Registration of the firm is refused.” 

After determining the total income at Rs. 30,393 he raised no demand against 
the firm or the entity but directed that each of the said three persons should 
be assessed directly on his income from the profession. 

In the assessment year 1956-57, which is the relevant year for the purpose 
of this Reference, the Income-tax Officer refused to grant renewal of regis- 
tration on two grounds: (1) ‘‘there is no fixed sharing proportion of the 
partners’’ and (2) ‘‘no question of renewal of registration arose as the firm 
had not been registered in the past.’’ In respect of this assessment year, his 
approach and conclusions were materially different. He took the view that 
since the assessee itself had declared its status in the return as that of a “firm” 
and had done so also in the application under s. 26A and since no registration 
had been granted, he should make the assessment in the status of an unregis- 
tered firm. He determined the total income of the unregistered firm at Rs. 
35,274 and raised the appropriate demand not on the three individual persons 
but on the entity treated as the unregistered firm. Against that order of 
assessment and the order under s. 26A, the assessee went in appeal to the Ap- 
pellate Assistant Commissioner. 

The Appellate Authority took the view that the principle of agency which is 
the characteristic feature of a partnership was lacking in the case of these 
architects and surveyors inasmuch as each of them was really carrying on his 
own work by himself. He took the view that the agreement of partnership 
which was on a stamp paper of Rs. 30 was in reality to share the expenses and 
not to carry on joint business. He held that there was no firm in existence 
and also recorded his finding that there was not even an association of persons 
“as no joint activity had been carried out by the three persons concerned’’. 
In view of his conclusions, he directed the Income-tax Officer ‘‘to assess each 
person on his own individual income’’. 

The Department carried the matter in appeal to the Tribunal. Two further 
facts were brought out before the Tribunal; one was urged in favour of the 
assesseo and another against the assessee viz. (1) there was no banking account 
of N. R. Wadia & Co. with any bank and (2) an application for registration 
had been made by N. R. Wadia & Co. as provided in the Indian Partnership 
Act, 1932, and the Registrar of Firms had made an entry of the statement in 
the Register of Firms. A number of other facts relating to the mode and 
manner of carrying on their business employed by the three persons were 
relied on by the contesting parties before the Tribunal and we shall refer to 
the material facts a little later in our judgment. The Tribunal held that the 
three persons formed a firm for the purpose of carrying on the business of 
architects, civil engineers and surveyors and it had been correctly assessed in 
the status of an unregistered firm as defined in s. 2(J6) of the Income-tax Act. 
The Reference came up for hearing before Mr. Justice J. C. Shah (as he then 
was) and myself on July 3, 1959. After the matter had been argued before 


pi 
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‘us for some time, we felt that the element of agency which is one of the very 
material indicia of the existence of partnership in law did not appear to have 
` been considered by the Tribunal and we felt it necessary to call for a supple- 
mental Statement of the Case from the Tribunal on the point whether any 
“business was done by N. R. Wadia & Co. meaning thereby the partners 
carrying on business in the name of N.:R. Wadia & Co. on behalf of all of 
`, them and, if so, whether the business was done for the constituents under con- 
tracts: entered into with N. R. Wadia & Co. or with the individual members 
. of that entity acting for all. The supplemental Statement of tle Case has 
been filed and the Reference is now before us for disposal. 
`. It will be convenient to set.out here certain relevant and material facts which 
have to be taken into consideration before we can-answer this mixed question 
of fact and law. The three architects had got letter-heads printed under the 
style of N. R. Wadia & Co. and below the names of the three persons their 
. technical qualifications were mentioned. Expenses such as salary of staff, con- 
veyance, electricity, office rent, printing, surveyors licence fees, telephone, 
municipal form and inspection fees ete. were incurred jointly by them. The 
. professional fees received by each of them were, however, entered separately. 
. Hach of them maintained a serially numbered bill book and receipt book for 
himself. The bills were madg out in the name of N. R. Wadia & Co. On the 
top of each bill, however, the name of the particular person who secured and. 
carried out the work of the particular client appeared in rubber stamp. At 
` the end of the year all expenses jointly incurred were totalled up, provision 
was made for depreciable assets such as typewriters and the admissible expen- 
. Ses were thereafter apportioned in accordance with the gross receipts of the 
three persons. On remand, some additional facts have been found as appear 
from the supplemental Statement of the Case. No formal written contracts 
: were entered into either in the name of N. R. Wadia & Co. or in the name 
of any of the three persons Wadia, Dadachanji and Vakil. The correspond- 
ence files and other documents of N. R. Wadia & Co. were examined and 
specimen letters have been taken out from the same. That material shows that 
some of the letters were signed by Wadia, Dadachanji and Vakil personally 
` .and some of them in the name of N.. R. Wadia & Co. Similarly some of 
the letters addressed by the clients and other parties are addressed to Wadia, 
Dadachanji and Vakil personally and some to N. R. Wadia & Co. Mr. G. 
N. Joshi, learned counsel for the Revenue, has pointed out to us that the 
material now stated in the supplemental Statement of the Case leads one 
‘neither here nor there”. 


It has been argued before us by Mr. N. A. Palkhivala, learned counsel for 
the assessee, that there is no material whatever to be gathered from the supple- 
mental Statement of the Case from which the Revenue can point out that the 
element of agency subsisted between the three persons when they carried on 
their business in the name of N. R. Wadia & Co. It is urged that the onus of 
establishing partnership lies on the Revenue and that onus has not been dis- 
charged. Considerable reliance has been placed by learned counsel on the 
peculiar mode or method of carrying on business adopted by the three persons. 
It is argued that an arrangement of sharing expenses arrived at obviously for 

- the purpose of convenience by three architects should not result in a partner- 
. ship in the context of tax law simply because the three persons executed what 
- was described by them as a deed of partnership and they were under the 
erroneous belief ‘that the legal relation subsisting between them was that of 
partners. “There is, in our opinion, considerable force in this argument. How- 
ever much A and B may believe and honestly believe that they are partners, 
there may not yet subsist between them the relationship of partners as a mat- 
‘ter of law and it is that legal relationship with which alone we are con- 
` cerned on this reference. Therefore, we must turn to see whether on the estab- 
` lished facts and circumstances of this case, a partnership in law has been 
“proved to exist between the three architects. The Department, as we felt -con- 
LR.—4, 
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strained to observe at the very outset of our judgment, adopted one attitude 
in the earlier years and in the relevant assessment year it took up a different 
attitude. Of course, if in law it can be held that there subsisted the relation- 
ship of partners between the three persons, then the attitude of the Depart- 
ment in the previous years would not make any difference to the conclusion 
that would be reached by the Court. 


To turn to the argument of Mr. Joshi. Mr. Joshi has relied primarily on 
the agreement of partnership between the three persons. Indubitably, the fac- 
tum of that agreement is an element which must weigh in favour of the 
Revenue. But, there is nothing in the terms and conditions of that agreement, 
which can be said to advance the case of the Revenue. If anything, cl. (6) of 
the agreement discloses a mode or method which is very peculiar and not one 
which is normally adopted by persons interested in a business carried on by 
all of them or by any one of them acting for all. Then, Mr. Joshi has strongly 
relied on the fact that the Return for the relevant assessment year 1957-58 
was made in the name of the firm. This factor cannot be permitted to be in 
any manner determinative of the question before us in view of the conten- 
tions raised by the parties and the question which arises for our determina- 
tion. That ig a question which requires us to view the matter as one of sub- 
stance and not of form and in the ultimate analysis, the existence of part- 
nership is not a matter of form but of substance. 

Yet another factor very strongly relied on by Mr. Joshi is that the assessee 
N. R. Wadia & Co. got itself registered as a partnership firm under the 
Indian Partnership Act. The greatest stress has been laid by learned counsel 
on this element of registration and he has relied on s. 68(7) of the Partnership 
Act which rules that any statement, intimation or notice recorded or noted in 
the Register of Firms is, as against any person by whom or on whose behalf 
such statement, intimation or notice was signed, conclusive proof of any fact 
therein stated. It is argued that the three persons signed the necessary state- 
ment and gave the necessary intimation to the Registrar of the fact of their 
being partners and, therefore, the registration of their firm is conclusive proof 
of the existence of the relationship of partners between them, both as a mat- 
ter of fact and as a matter of law. Mr. Joshi has drawn our attention to a 
number of sections in Chap. VII of the Partnership Act which deal with re- 
gistration of firms as also s. 2(6B) and 2(16) of the Income-tax Act. The 
argument has proceeded that s. 2(6B) of the Income-tax Act inter alia lays 
down that the expressions ‘‘firm’’, ‘‘partner’’ and ‘‘partnership’’ have the 
same meaning respectively as in the Indian Partnership Act and the law of 
partnership as laid down in the Partnership Act is also applicable to cases 
under the Income-tax Act. We agree that regard must be had to the law of 
partnership under the Partnership Act when dealing with cases arising under 
the Income-tax Act. It does not, however, follow that the provisions relating 
to registration of firms must be pitchforked into cases arising under the Indian 
Income-tax Act. Those provisions, in our opinion, are not determinative of 
any question as to the existence of a partnership which may arise under the 
Ineome-tax Act and certainly not conclusive of the existence of a partnership 
as a matter of law in any matter to be dealt with under this fiscal enactment. 
Section 68 of the Partnership Act lays down a rule of evidence and the rule 
about conclusive proof. Section 69 deals with the effect of non-registration. 
The importance of the provisions relating to registration in the Partnership 
Act cannot be appreciated without having a complete idea of the provisions 
of s. 69 of the Partnership Act and we are unable to accede to the argument 
of Mr Joshi when he rules out the importance of s. 69 by saying that it does 
no more than impose some penalties. In our opinion, s. 69 contains the most 
vital clause in the Chapter relating to registration of firms under the Part- 
nership Act. The Act does not in so many words make the registration of 
firms compulsory nor does it impose penalties such as are imposed under 
the corresponding English enactment, yet the effect of the rules stated in that 
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section is such as practically to necessitate registration of a firm at one time or 
other. The section forbids the bringing of certain suits in respect of partner- 
ships and by partnership firms which have not been registered under the Act. 
The scheme of the Act as to registration is to give any firm a right to regis- 
ter, disclosing the particulars required by the Act, and s. 69 is designed to 
encourage registration by imposing a disability in the case of firms which are 
not registered. It is unnecessary in the present context to examine the provi- 
sions of s. 69, and it will suffice to point out that the section lays down rules 
of considerable importance and consequence: Be it noted, however, that the 
strict requirements of that section and the provisions in which they are con- 
tained and the conclusive nature of entries in a Register of Firms are in their 
application to be confined to matters arising under the Partnership Act. We 
agree that entries in the Register of Firms can be conclusive proof of any 
fact stated'in the Register. But we put to ourselves the question: ‘‘For what 
purpose are those entries to be regarded as conclusive proof?’’ and the answer 
seems inescapable that the conclusiveness of those entries is only for the pur- 
poses to be gathered from s. 69. It is when any suit to enforce a right arising 
from a contract or conferred by the Act is instituted by a partner against 
another partner or the firm that the presence or absence of registration can 
have bearing and meaning. It is when a suit is filedeto enforce a right arising 
from a contract by or on behalf of a firm against any third party that the 
presence or absence of registration can have bearing and meaning. But we 
fail to see how registration of a firm or the names of the partners in that firm 
‘under the provisions of the Partnership Act can attain the magnitude of 
clothing those entries with conclusiveness in the context of the Indian Income- 
tax Act. These considerations are, in our judgment, sufficient to repel the 
contention of the Revenue that the Registration of the firm under the Part- 
nership Act is conclusive proof of the factum of partnership in the matter 
before us. The entries would no doubt afford evidence in favour of the exist- 
ence of partnership in any such case but cannot be regarded as terminative 
of the matter. ane aie Sa de ce S9 
The crucial question is and must be whether the element of agency, which; 
is a prime requirement of the existence of partnership, has been established 
in this case. Of the three elements already mentioned by us, it is true that 
in the case before us, there is an agreement entered into by the three persons 
concerned and described as an agreement of partnership. It is difficult to 
see from the facts set out in the two Statements of the Case that there was 
an agreement to share the profits of a business and, even if we were persuaded, 
to hold that there was an agreement to share the profits of a business, we 
would have found it impossible to accede to the further submission that the 
requirement of agency is satisfied in this case. The third element in the defini- 
tion of partnership shows that the business must be carried on by the part- 
ners or some of them acting for all. It is this element of agency which distin- 
guishes partnership from various other legal relations and it is this element 
which brings out the fundamental principle that partners when carrying on 
the business of the firm are agents as well as principals. It also indicates that 
if the essential element of agency is lacking, the relation of partnership cannot 
be said to exist. Section 6 of the Partnership Act recites the rules for deter- 
mining the existence of partnership. In determining whether in a particular 
case partnership does or does not exist—which is at times a matter of some 
diffeulty—the Court will examine all the incidents of the relation between 
the parties and will have regard to the real relation between them. The Court 
will consider all the relevant facts separately and together and then draw a 
conelusion without attaching undue importance to any of the evidentiary facts 
or any particular aspect of the matter. I have said on more occasions than 
one that even complicated cases become less difficult of solution if the ele- 
ments of carrying on a business and of mutual agency are clearly kept in view. 
It is true that a rather incongruous situation, has arisen in this case but the 
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assessee is not primarily responsible for that. There can be no question here 
of any acquiescence or holding out or estoppel and registration of the firm 
under the Partnership Act, as we have already observed, is not terminative of 
the matter. There are no cogent -facts and no circumstances to be gathered 
from the two Statements of the Case from which existence of mutual agency 
between the three persons can be said to be inferable. Treating this even as 
a case of some difficulty we do not see how we would be justified in saying 
that the element of agency has been established. The true test for determin- 
ing whether a person deriving income from a business in the form of profits 
is or is not a partner is to examine whether the business was earried on by 
the others acting for him; whether the relation of principal and agent sub- 
sisted between them, i.e. whether one was authorised to work on behalf of 
another and not merely whether there was any arrangement of sharing profits. 
The question is always one of agency and authority. 

We have considered all the relevant material which requires to be weighed 
in the determination of the question before us aud considered the same in 
the light of the observations which we have made and we are of the opinion 
that the question arising on this Reference must be answered in the negative. 

The question is in two parts. The latter part of the question postulates the 
non-existence of a partnership firm and the answer which we have given is, in 
our opinion, sufficient to answer the entire question. 

Commissioner to pay the costs. i 


Solicitors for the applicant: Romer Dadachanjt & Sethna. 
Solicitor for the Commissioner: P. G. Gokhale. 





Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


THE ASSOCIATED BANKING CORPORATION OF INDIA LTD. 
f v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.” 
Indian Income-tax Act (XI of 1922), Sec. 10(2)(xv)—Liquidator of assessee bank in 
bank’s return claiming deduction of amount embezzled by bank’s secretary “previous 
to bank going into liquidation—Fictitious entries relating to amount embezzled enter- 
ed in bank’s books of account, at instance of secretary, in accounting year—Whether 
bank entitled to claim amount as business loss in year of account. 


The assessee bank went into liquidation on April 21, 1947, when the Official Liqui- 
dator was appointed to take charge of its assets. For the assessment year 1948-49 
(accounting year 1946-47 ending on June 30, 1947), the liquidator in his return of 
the income of the bank for that year claimed as business expenditure an amount 
which represented a defaleation committed by the bank’s secretary. This amount 
was part of an amount remitted to the bank by its constituents and receipt for the 
same was entered in its books. Subsequently the secretary of the bank unautho- 
rizedly withdrew the amount and in December 1946 certain fictitious entries were 
made in the books of actount of the bank at the instance of the secretary. The liqui- 
dator after he came to know of the embezzlement took action against the secretary 
and obtained a decree against him on February 27, 1951, but nothing was recovered 
under it. On the question whether the bank was entitled to claim the amount em- 
bezzled as a business loss or as a deduction under s. 10(2}(xv) of the Indian Income- 
tax Act, 1922, the bank contended that its true profits for the year of account could 
be determined only by taking into account any loss resulting from embezzlement in 
any year in which it ‘could show that the loss had occurred and that in the instant 
case the loss had occurred when the embezzlement took place ie. in the year of 
account:— 

Held, that the question as to the time when loss can be said to occur in a case 
like the present one would be a mixed question of fact and Jaw and the conclusion in 
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each case would turn on its own facts and circumstances and would have to ‘be in 
` consonance with the basie principle that the loss must be actual and present, 

that the loss in this case did not occur when the fictitious entries were made in 
the books of account of the bank, and 

that in the circumstances of the case the bank was not entitled to claim the amount 
in the year of account as a business loss. 

Lord’s Dairy Farm, Ltd. v. Commr. I. T.,! Burnet v. Huff and Venkatachalapathy 
Iyer v. Commr. of Inc.-tax, referred to. 


Tum facts appear in the judgment. 


R. J. Kolah and D. H. Dwarkadas, for the assessee. 

_ GN. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 

S. T. Desar J. This Reference raises some interesting questions and it came 
up for hearing before Chagla, C.J. and myself on March 19, 1958.+ As we 
shall presently point out, we decided one of the two questions and gave cer- 
tain directions as to question (2) and required a- Supplementary Statement 
of the Case from the Tribunal. The Reference has once again come up for 
hearing before this Court. 


The assessee is a bank which went into liquidation. on April 21, 1947. The 
assessment year with which we are concerned is 1948-49 and the Liquidator 
made a return of the income of the bank for that year and in his return he 
claimed bad debts aggregating to Rs. 38,35,689. The Liquidator also claimed 
as business expenditure an amount of Bs. 10, 50,000 which represented a de- 
falcation committed by M. C. Javeri, the bank’s Secretary, in respect of 
certain banking transactions. He also claimed as business expenditure a sum 
of Rs. 98,892 which represented another defalcation committed by the bank’s 
Secretary in respect of another transaction. The Tribunal held that the Li- 
quidator was not entitled to any of the deductions claimed by him. The 
questions, as originally referred to this Court on this Reference, were as under: 


(1) Whether on the facts and in the circumstances of the case the assessee 
is entitled to claim bad debts amounting to Rs. 48,50,689 or any lesser sum? 


(2) Whether on the facts and in the circumstances of the case the assessee 

is entitled to claim two sums of Rs. 10,15,000 and Rs. 98,892 as a business loss 
under s. 10(2) (av) of the Income-tax Act? 
When the matter was before this Court on the previous occasion considerable 
arguments’ were advanced on either side on the first question relating to bad 
debts. Admittedly, the debts were not written off by the Liquidator in the. 
books of account. What we had to consider was whether looking at the provi-’ 
sions of s. 10(2) (æi) of the Act, it was competent to the assessee to claim a 
bad debt which had not been actually written off in its books of account. Fol- 
lowing thé view taken in a series of earlier decisions of this Court, we decided 
the question in favour of the Revenue. For myself, I may mention that I 
had found difficulty in construing the section according to that view, but had 
felt myself bound to follow the ‘earlier decisions of this Court. Our attention 
had been drawn by Mr. Kolah, who then appeared before us, to a decision of 
the Caleutta High Court where a different view had been expressed. Any 
way we adhered to the view which had been taken by this Court in earlier 
decisions and answered the question (1) against the assessee. We may also 
mention that there was an error about the amount of Rs. 48,50,689 and we 
reframed the question by substituting the BEDEO: of Rs. 38, 35,689 for 
Rs. 48,50,689 mentioned in question (1). 


Question (2) referred only to business loss under s. 10(2) (sv). We felt 
that the claim made by the assessee might or might not fall under that provi- 
sion and very likely it did not fall under that provision in view of the deci- 

1 (1955) 57 Bom. L.R. 443. ssociated Bombay Corp. v. Commr. IT., 
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sion of this Court in the case of Lord’s Dairy Farm Ltd. v. Comr., I. T.1 We, 
therefore, reframed the question so as to read: f 
“Whether on the facts and circumstances of the case, the assessee is entitled to 
claim two sums of Rs. 10,15,000 and Rs. 98,892 as a business loss or as a deduction under 
section 10(2)(xv) of the Indian Income-tax Act?” 
Although we had expressed our opinion on question (1) learned counsel re- 
quested us to give certain directions in respect of that question. We acceded 
to the suggestion of Mr. Kolah and stated in our judgment 


“Assuming we are in the wrong on the interpretation which we have put on section. 

10(2) (xi) and assuming that it is not necessary to write off the amount claimed by the 
assessee in the books of account of the assessee, even so there must be a finding that 
these debts were irrecoverable in the year of account, and this fact has not been found 
by the Judicial Member....” 
We then referred to what had been stated by the Accountant Member. In 
our view the finding of the Accountant Member was not clear. We, there- 
fore, directed the Tribunal to submit a Supplementary Statement of the Case 
giving an express finding whether the debts claimed by the Liquidator or 
any part thereof had become irrecoverable in the year of account. It is un- 
necessary for us to say anything more in this judgment about question No. 1 
save that our answer to question No. 1 as amended by us is in the negative. 

Regarding question (2) we felt that the necessary facts were not before us 
and directed the Tribunal to find the same bearing in mind the position in 
law pointed out in our judgment. We also mentioned in our judgment that 
the Tribunal had fallen into another error in respect of this question (2). 
The Tribunal had held that the losses of Rs. 10,15,000 and Rs. 98,892 claimed 
by the assessee could not be allowed because there was nothing on the record 
to show that the losses had come to the knowledge of the Liquidator in the 
year of account. Now that was not in accordance with the view taken by 
this Court in the case of Lord’s Dairy Farm, Ltd. v. Comr. I. T. That being 
the position, we directed the Tribunal also to state in the Supplementary State- 
ment of the Case the necessary facts from the point of view as to whether 
the loss was caused to the assessee in respect of those embezzlements or defal- 
cations in the year of account. 

The contention of the assessee as to the amount of Rs. 10,50,000 was 
that the amount related to defaleations made by the Secretary of the bank. 
The Bank of Maharashtra and the Union Bank of India had remitted 
Rs. 18,00,000 to the bank towards the purchase of 3 per cent. Bhopal Govern- 
ment Loan. The assessee bank entered the receipt of the amount in its books 
of account. M. C. Javeri, the Secretary of the bank, withdrew the amount in 
December 1946 without any authority from the two depositing banks and the 
two banks claimed the amount as preferential creditors in the liquidation pro- 
ceedings. Their claims were ultimately settled in 1949 by payment of 
Rs. 10,15,000. 

As to the amount of Rs. 98,892, the contention of the assessee was that the 
account from which monies had been withdrawn was a fictitious one 
and opened by the Secretary in order to carry out his own frauds. It was stat- 

ed that the facts relating to this claim were similar to those relating to the 
other defalcation, which we have already mentioned. 

The bank went into liquidation on April 21, 1947, and the Liquidator took 
charge of its assets on that date. The Secretary could not be and was not in 
management of the affairs of the bank at any date thereafter and, therefore, 
the defalcations took place before that date. There is no dispute and it is not 
disputable that the defaleations by the Secretary took place before April 21, 
1947. The assessment year, as we have already mentioned, is 1948-49 and the 
account year, which was 1946-47, ended on June 30, 1947. The Liquidator filed 
his return on August 23, 1949. 


1 (1955) 57 Bom. L. R. 443. 
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A contention of some importance and interest has been advanced before us 
by learned counsel. It has been urged on behalf of the assessee in the context 
of this Question (2) that the loss caused to the bank must be regarded as a 
trading loss. What little scope there might have been for argument by the 
Revenue to the contrary on this point in this Reference has been negatived by 
a decision of their Lordships of the Supreme Court in Badridas Daga 
v Commr. of Inc.-taz,2 and no attempt has been made before us by learned 
counsel for the Revenue to suggest that the loss under consideration was not a 
trading loss. Now, Mr. Kolah, learned counsel for the assessee, has not present- 
ed any argument before us on the footing that the case falls under s. 10 (2) (zv). 
What he has argued is that this is a case of trading loss and must be consider- 
ed as falling within the purview of s. 10(/). The argument has proceeded 
that we must have regard to the true profits of the bank for the year of account 
and the true profits can be determined only by taking into account any such 
loss resulting from embezzlement in any year in which he can show that the 
loss has occurred, and it is urged that in the case before us the loss occurred 
when the embezzlement of the amount of Rs. 10,15,000 took place. The defal- 
eation or embezzlement, whatever one may call it, took place before the bank 
went into liquidation, and if the crucial period of time relating to any such 
trading loss is the date when the embezzlement took place, then indubitably the 
assessee is in a strong position. On the other hand, if the assessee is unable to 
establish that the trading loss occurred in the year of account, the decision must 
go against him. 

Not because he wanted to rely on that decision, but in apprehension of the 
argument of learned counsel for the Revenue, Mr. Kolah argued that the deci- 
sion of this Court in the case of Lord’s Dairy Farm, Lid. was distinguishable 
and required to be distinguished. We shall presently refer to that case. 


The whole argument on behalf of the Revenue has rested upon an insistence 
that the point of law about the time of the occurrence of any such loss result- 
ing from embezzlement or defaleation has been decided by this Court in that 
ease and the matter is not res integra. We agree and it is hardly necessary 
to mention that this Court is bound by a decision on any question of law given 
in any earlier case. But we have to see whether the question in its present form 
arose for the determination of this Court in the case of Lord’s Dairy Farm Ltd. 
and have to ascertain for ourselves the ratio decidendi of that case. Mr. Joshi 
has strongly relied on the following observations of Chagla C.J. in that case 
(p. 448) :— 

“,..If we are right in the view that we have taken that what is claimed as a trading 
loss is not a permissible deduction under s. 10(2)(zv), then the material date obviously 
is not the date when the embezzlement took place but the material date is when the 
loss is caused. So long as there is any possibility of the money being recovered from 
the employee who has embezzled the money, there is no loss to the assessee.” 

Now these observations must of necessity be read in the context of the facts of 
that case, and cannot be read in any isolated manner and certainly not in a 
manner divorced from the facts of that case. We find ourselves fully in agree- 
ment with what has been stated by the learned Chief Justice and Mr. Justice 
Tendolkar, but we are not prepared to read these observations as laying down 
any absolute and unqualified proposition of law applicable to every such case 
of embezzlement. Mr. Joshi has told us that an absolute test has been laid 
down by this Court in that decision and we are not at liberty to depart from 
the view there expressed. We have carefully read that decision but are unable 
to find in it any attempt to lay down any absolute principle of law. We read 
these observations, so strongly relied on by Mr. Joshi, as a corollary of the 
general rule and not any absolute statement of the basic principle. No doubt, 
the observations there made afford guidance and in a similar ease would afford 
considerable guidance and be instructive but that does not mean that in the 
2 (1958) 34 LTR. 10, 8.C. 
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case before us we should accept the observations quoted above as laying down 
the ultima ratio to be applied to all cases falling under the head of embezzlement. 

The true principle of the matter has been expressed in.a decision of the 
Supreme Court of the United States and we find ourselves in respectful agree- 
ment with what is there stated. We would have given a brief analysis of the 
facts of that case, but refrain from doing go as the rule there stated enunciates, 
a broad general principle and it is possible to appreciate the principle with- 
out going into any factual examination of that case. In that case Burnet v.. 
Huff? it is observed (p. 673) :— f 

“But the mere existence of liability is not enough to establish a deductible loss. 
...And whether a taxpayer will actually sustain a loss through embezzlement of trust 
funds of which he is trustee will depend upon a variety of circumstances. If there is 
liability on his part for the misappropriation, it does not create a certainty of loss, as 
the defalcation may be made good by the one who caused it...The requirement that 
losses be deducted in the year in which they are sustained calls for a practical test. 
The loss ‘must be actual and present’.” 

Thé concept that the loss in any such case ‘‘must be actual and present’’ was 
not a new one but was established in a series of earlier decisions of the Supreme 
Court. : 7 

Our attention has been drawn to a decision of the Madras High Court (Ven- 
katachalapathy Iyer v. Commr. of Inc.-tax+). Reference was made to the state- 
ment of the law in the decision of the Supreme Court of the United States by 
the learned Judges in their judgment in this case and it, was pointed out by- 
Satyanarayana Rao J. that it was only when the loss became actual and cer- 
tain that there could be an accrual of a loss and till then, it would be merely 
a civil liability (liability in tort) to pay back that amount. In this case there 
was a settlement of the matter by way of a compromise and it was held that 
till the date of the compromise there was no loss at all. It was only then that i 
the loss came into existence and accrued. There is nothing in the observations 
made by the learned Judges in this case, which can be read as an opinion to 
the effect that the loss in like cases can occur only when the matter is com- 
promised. The principle adopted as applicable to the case was the one enun- 
ciated by the Supreme Court of the United States, namely, that the loss must 
be actual and present. We see nothing in the decision of the Madras High 
Court, which lends support to. the argument of Mr. Joshi that a loss can never 
be said to occur when the embezzlement takes place and can only be said to 
occur when the amount becomes irrecoverable. Indeed, Satyanarayana Rao J. 
was at pains to observe as under (p. 377) :— : 

“ ,.Of course, when exactly the loss is incurred and at what moment it became a 
loss ig a matter which has to be determined upon a consideration of all relevant and 
admissible evidence.” or i 
It was immediately after making this observation that the learned Judge point- 
ed out that the fact of the case was that the amount became a loss only after 
the compromise and the moment the dispute was settled between the parties. 
Therefore, it is abundantly clear that the matter was not regarded by the learn- 
ed Judge as one which turned solely on a point of law but was one in which 
the facts and circumstances of the case had to be regarded. 

On a question as to the time when loss can be said to occur, it is difficult to 
see how there can be any absolute rule of universal applicability. Neither ‘in 
the decision of this Court in the case of Lord’s Dairy Farm, Ltd. nor in, the 
Madras decision, of which we have made mention, has any attempt been made 
to lay down any comprehensive standard or rule. It seems to us impossible to 
expect any rule exclusive or inclusive, which will cover every situation and 
every set of facts and circumstances and not fail in some cases. It seems per- 
missible, therefore, to enter a caveat against any attempt in that. direction. 
The question in any such case would be a mixed question of facts and law and 


3 (1933) 288 U.S. 156, 77 Law. ed. 670. ' 4 (1951) 20 I.T.R. 363. 
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the conclusion in each case would turn on its own facts and circumstances and 


would of course have to be in consonance with the basie principle that the loss 
must be actual and present. 


The test of knowledge on the part of the Liquidator and the time when such 
knowledge was acquired has, as we have already mentioned, been rejected by’ 
this Court. The test about the occurrence of the loss only when the amount is 
shown by the assessee to be irrecoverable though often useful in practice can- 
not be regarded as determinative of every case. Consideration must, of course, 
be given to what happened after the embezzlement and what the asssesee did 
in the matter of recovering the amount of embezzlement after he had .know- 
ledge of the true facts, but that is not the same thing as saying that there is an 
infallible test. In a conceivable case loss can be said to occur the moment 
moneys are embezzled or misappropriation of funds takes place, but that again 
would be having regard to the facts and citeumstances of the case and not 
because there is any absolute rule that as a matter of law loss occurs as soon: 
as misappropriation takes place. In tax parlance loss ordinarily occurs when 
the funds or moneys are lost to the assessee and there is no real chance of get- 
ting back the same. The mere fact that in any such case the assessee had made 
attempts to recover the amount cannot be conclusive of the matter. It is con- 
ceivable for instance that an assessee in any such case may very well know 
that there is no reasonable chance of recovering the amount from the employee 
guilty of embezzlement. Even so he may deem it prudent or feel compelled to 
take some action in that direction. It need not, therefore, necessarily follow 
that the loss would occur only if and when the assessee is able to establish that 
the amount had become irrecoverable. We make these observations only for 
the purpose of showing that the case before us is not to be decided and cannot 
be decided by applying any yardstick, for there can be no yardstick applicable 
to all cases of the nature under consideration that may come up for determina- 
tion by the Court. 

Considered in the light of the observations we have made the factual posi- 
tion presents little difficulty. We have already mentioned the relevant dates 
and some other facts which have bearing on this question. A good deal of 
stress was laid by Mr: Kolah on the circumstance that it was the. Liquidator 
who was concerned in this matter and he could get knowledge of the true posi- 
tion only after the expiry of the accounting year. We agree that we should 
not overlook the fact that the assessee is a bank in liquidation represented by 
‘the Official Liquidator. But that cannot, in our opinion, make any real, dif- 
ference to the point which arises for our determination. Now there is one 
important factual aspect of the matter of which we have so far made no men- 
tion. In the Supplementary Statement of the Case it has been stated that the 
Secretary had misused his powers and passed fictitious entries in the books of 
account. Then it is stated: , 

“Accordingly, the misfeasance summons were taken out on 17-4-1950. After this 
‘M. C. Javeri accepted liability for an amount of Rs. 10,00,000 in lieu of his liability 
‘under the misfeasance summons. This offer was accepted by the Official Liquidator, 
‘and consequently, the High Court passed a decree on 27-2-1951 for Rs. 10,00,000 
against M. C. Javerl. It appears that, however, nothing was recovered from M. C. 
Javeri.” ; “ad 
-It' does emerge from these facts that the Liquidator even after he came to 
:know of the-true position about the embezzlement of M. C. J averi, took action 
against him and obtained a decree against him for Rs. 10,00,000. These facts 
are, in our opinion, eloquent and it seems difficult to us how in view of these 
‘facts we would be justified in acceding to the contention of Mr. Kolah that 
the loss had occurred as early as the end of 1946, that is, when fictitious entries 
had been passed in the books of account of the bank at the instance of Javeri. No 
further. facts are brought in the original Statement of the Case or in the Sup- 
plementary Statement of the Case and our attention, has also not been ‘drawn 
to any facts from which we can say that the loss did occur when these fictitious 
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entries were made. We have said it before and it bears repetition to say that 
mere entries in the books of account are not of great consequence in these 
matters, and we must look also at the nature and substance of the matter. For 
all these reasons we are of the opinion that the assessee is not entitled to claim 
the sum of Rs. 10,15,000 in the year of account as a business loss. 

We have not so far considered the other item, which is also the subject-matter 
of the question. As to that item of Rs. 98,892 Mr. Kolah with his usual fair- 
ness has stated before us that when he opened the case, he was not aware that 
the embezzlement had taken place about two years before the year of account. 
Mr. Joshi has rightly pointed out to us that such was the correct position. In 
view of that learned counsel for the assessee had. perforce to rest his case about 
this item on the solitary fact that in the books of account no interest was charg- 
ed on this amount of Rs. 98,892 after December 31, 1946. In our opinion, it 
is a slender circumstance and the assessee cannot found his case in respect of 
this item only upon that circumstance. We are, therefore, of the view that 
the assessee is not entitled to claim this amount of Rs. 98,892 in the year of 
account as a business loss. 

In the result our answer to Question (2) will be in the negative. The asseasee 
to pay the costs. 

We would not like to part with this Reference without making some obser- 
vations, which have nothing to do with the strictly legal position. Of course, 
the Revenue is entitled to take its stand on the sheer legal position and if the 
law is in favour of the Revenue, we on our part are bound to give effect to the 
same. The peculiar and extraordinary factual position here is that the bank 
has, in fact, made no profits but incurred heavy losses. In effect the assessee 
will have to pay tax on a part of the amount of the large embezzlements, which 
we are informed exceed Rs. 25 lacs. If the assessee had been entitled to claim 
a deduction in respect of even a part of the amount that was embezzled, it 
would have been able to bring down the profits otherwise made in the year of 
account. We feel that we should be failing in our duty if we did not recom- 
mend to the Revenue that this is a case in which, having regard to the large 
number of persons, including small depositors and persons with Savings Ac- 
counts, who must have suffered in the wake of the failure of this bank, sub- 
stantial relief should be given to the assessee. 


Solicitors for the applicant: Kanga & Co. 
Solicitor for the respondent: P. G. Gokhale. 
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DAULATRAM LACHHMANDAS NAYAR v. THE STATE OF BOMBAY.* 

Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 6(4)(a), 9(2) (a)—Declara- 
tion of vacancy under s. 6(4)(a) whether final both as to fact and law—Whether 
vacancy in respect of premises released from requisition occurs only after its posses~ 
sion restored to landlord. 


A declaration of vacancy made under s. 6(4)(a) of the Bombay Land Requisition 
Act, 1948, is final both as to fact and Jaw and the Court is not competent to go into 
the question whether the vacancy in respect of which the declaration is made was 
a vacancy in law or not. 

State of Bombay v. M. C. Menon,’ Mohsinali Mahomedalt v. State of Bombay,’ Lila 
Vati Bai v. State of Bombay’ and The State of Bombay v. Pragji Purshottam,’. 


referred to. 
*Decided, July 9, 1959. O.C.J. Miscella- 8 Heel 59 Bom. L. R. 934, 8.0. 
neous Petition No. 68 of 1958. 4 (1951) O.C.J. Appeal No. 110 of 1950, 
1 (1958) 61 Bom. L. R. 75. decided by Ohagla C. J. and Tendolkar J., 


2 (1950) 63 Bom. L. R. 94. on April 17, 1951 (Unrep.). 


1959.] DAULATRAM YV. STATE OF BOMBAY (0.0.J.) 699 


Section 6(1) of the Bombay Land Requisition Act, 1948, does not warrant the 
meaning that a vacancy in respect of premises which are released from requisition 
oceurs only after possession of the premises is restored to the landlord. 


S. J. Sorabjee, with 8. V. Gupte for the petitioners. 
K. H. Bhabha, for the respondent. 


SueLat J. This is a petition for direction, to the respondent to cancel two’ 
orders, one an order of requisition and the other, an order of allotment dated 
respectively November 5 and 7, 1957, and for a further direction that the res- 
pondent should hand over possession of flat No. 1 in St. James’ Court, Marine 
Drive, to the petitioners. 

The petitioners are the owners of the building known as St. James’ Court 
which consists in all of 24 flats. The petitioners are brothers and are the joint 
owners of the said building. Petitioner No. 1 has been staying all the while in 
a flat in another building called ‘Shiv Sadan’, Marine Drive. 

Upto September 30, 1957, one C. M. Agarwal was a tenant of the petitioners 
in respect of flat No. 1 in the building, St. James’ Court. On July 25, 1957, 
a notice from the Accommodation Officer was received by petitioner No. 1. 
The notice stated that the Government had made inquiries and were consider- 
ing the question of requisitioning the flat under the Bombay Land Requisition 
Act, 1948. The notice called upon petitioner No. 1 to see the Accommodation 
Officer on July 27, 1957, if necessary, with a written statement to show cause 
why the said flat should not be requisitioned. The petitioners, accordingly, 
put in their written statement inter alia setting out therein that petitioner 
No. 1 was in dire need of accommodation and requested the Accommodation 
Officer to allot the said flat to him. By his letter dated August 22, 1957, the 
Officer wrote to petitioner No. 1 that the case was one of suppressed vacancy. 
The petitioners thereafter requested again the Accommodation Officer to allot 
the said flat to petitioner No. 1 but that request was not complied with. 

On or about September 24, the petitioners received an order of requisition 
dated September 18, 1957, which recited that on an inquiry it was found that 
the flat had become vacant in the month of May 1957 and that the said flat was 
requisitioned for a public purpose, namely, for housing a Bombay State Govern- 
ment servant. The said tenant Agarwal by his letter dated September 28, 
1957, informed the petitioners that he would not pay rent of the said flat as 
from October 1, for the reasons set out in his letter to the Accommodation 
Officer, a copy of which was enclosed with his letter to the petitioners. The 
petitioners’ case was that as Agarwal vacated the flat as from October 1, there 
was an implied surrender by him to the petitioners of the said flat. The case 
of the petitioners further was that although the flat was requisitioned as early 
` as September 18, 1957, the respondent did not put anyone in occupation there- 
of and the flat in fact remained vacant and closed. On October 20, 1957, 
petitioner No. 1 again pointed out to the Accommodation Officer that he was 
in urgent need of accommodation and that as the flat had been lying idle since 
the middle of September 1957, the same should be allotted to him. That re- 
quest, however, was refused by the letter of the Accommodation Officer dated 
October 31, 1957. 

The respondent, by an order dated November 4, 1957, released the said flat 
from requisition in exercise of the power reserved to it under s. 9 of the Bombay 
Land Requisition Act, 1948. That order of release was received by the peti- 
tioners on November 6. But on that very same day the petitioners also receiv- 
ed an order dated November 5, 1957, which recited that on inquiry it was 
found that the flat had become vacant on November 2, 1957, ‘‘by reason of release 
from requisition’? under the order dated November 4, 1957. This order of 
requisition also stated that the flat was requisitioned for a public purpose, 
namely, for housing a homeless person. On November 11, 1957, the petitioners 
received an order of allotment dated November 7, 1957, whereby the flat was 
allotted to one K. M. Kothari. 
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On these facts the petitioners urged that the order of requisition dated 
November 5, 1957, as also the order. of allotment dated November 7, 1957, were 
illegal, invalid and ultra vires, made without or in excess or improper exercise 
of jurisdiction vested in the respondent. The principal ground upon which 
these orders are sought to be challenged is that upon the release of the flat 
from requisition it was obligatory upon the respondent by reason of the provi- 
sions of s. 9 of the Act to restore that flat to the petitioners and that it was not 
öpen to the respondent to requisition the flat in the manner and circumstances 
in which the respondent purported to do. The petitioners also urged that no 
vacancy arose or could be deemed to have arisen within the meaning of s. 6 of 
the Act on account of the release of the flat from requisition and that such a 
vacancy could only arise after the respondent had restored possession of the flat 
to the petitioners and a vacancy in respect of the flat arose thereafter. In these 
circumstances it was urged on behalf of the petitioners by Mr. Sorabjee that 
the order of requisition dated November 5, 1957, and the order of allotment 
dated November 7, 1957, were illegal, without jurisdiction and therefore bad 
in law. x 

Mr. Bhabha for the respondent raised a preliminary point that this Court 
has no jurisdiction to go behind the declaration of vacancy made by the inquiry 
officer or to consider the validity of the declaration of such a vacancy either 
on the ground of fact or of law and urged that once such a declaration of a 
vacancy was made by an officer making the inquiry, such a declaration was final 
and could not be inquired into except for a limited purpose which I shall pre- 
sently mention. In support of this contention Mr. Bhabha relied upon the 
State of Bombay v. M. C. Menon,’ which lays down (1) that a declaration of 
vacancy made under s. 6(4)(a) cannot be challenged either on the facts on 
which the declaration is based or (2) on the ground that in law such a decla- 
ration cannot be made. The decision also lays down that such a declaration 
can be challenged only on the ground that it was made mala fide or that there 
was some extraneous factor which led the Government to make it. Mr. Justice 
Coyajee, who tried the petition, had raised the question before him, namely, 
whether, if the petitioner was in fact or in law or was deemed in law to be the 
tenant under an assignment of a business as a going concern, there could be a 
declaration of vacancy? In considering that question he observed that the very 
basis of the jurisdiction of the inquiry officer to make the declaration was that 
there was a vacancy. But if the petitioner was in fact a tenant, then the very 
foundation or the condition precedent to the exercise of that jurisdiction would 
disappear. Accordingly he held that the petitioner in the case before him 
was deemed to bea tenant by virtue of the assignment in his favour under 
the provisions of s. 15 of the Rent Act and that he being in possession at the 
date of the declaration there was no jurisdiction in the inquiry officer to make 
the declaration as there was no vacancy in law. When the matter went up 
before the Appeal Court, the Appeal Court held that s. 6(4) (a) of the Bombay 
Land Requisition Act, 1948, made the declaration of vacancy conclusive evi- 
dence that the premises were or had become vacant. The question, therefore, 
was whether the High Court can go behind that declaration. It was argued 
before the Court of Appeal that although it may not be open to the Court to 
go behind the declaration in order to ascertain the facts found by the officer 
who held the enquiry, it would be open to the Court to consider whether in law 
there was a vacancy, and if, in law, there was no vacancy, the Court could hold 
that the order was made without jurisdiction.’ It was urged that if there was 
no vacancy in law, there would be no jurisdiction in the inquiry officer to 
make a declaration. In considering this contention the Appeal Court referred 
to a previous decision in Mohsinali Mahomedali v. State of Bombay.* In that 
ease Mr. Justice Tendolkar, who tried that petition, had taken the view that a 
declaration was conclusive as to facts but not as to its legal consequences. That 
decision was taken to the Appeal Court where Chagla C.J. and Gajendragad- 
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kar J. took the view on the interpretation of the expression “‘eonelusive 
evidence’’ that on a declaration made by Government that there was a vacancy, 
that declaration was conclusive both as to the facts and also as to the legal 
requirements which the law made necessary. On the basis of the decision in 
-Mohsinali’s case the Appeal Court observed at p. 78 as follows: 

“ | Therefore, not only it is not competent to the petitioner to challenge the facts 
on which the declaration is based, but it is also not open to the petitioner to challenge 
the order on the ground that it does not comply with the requirements of vacancy laid 
down in the Requisition Act.” 

The Court of Appeal also held that both the requirements as to law and facts 
were questions which the Legislature had left for decision to the Government 
and, therefore, the Court could not-go behind the conclusion arrived at by the 
Government. Reference was also made by the Court of Appeal to Lila Vati 
Bai v. Siate of Bombay? where their Lordships of the Supreme Court haye 
cited with approval the decision in Mohsinali’s case. At p. 940 of that report 
the Supreme Court has observed: i 

“ But the special powers aforesaid of this Court or of the High Court cannot 
extend to reopening a finding by State Government under s. 5 of the Act that the 
tenant has not actually resided in the premises for a continuous period of six months 
immediately preceding the date of the order or under s. 6 that the premises had become 
vacant at about the time indicated in the order impugned.” : 
Relying on these observations Mr. Sorabjee urged that the Supreme Court by 
these observations meant that the declaration cannot be challenged on the 
ground of facts. Reliance was also placed on another passage in the judgment 
of the Supreme Court at p. 940 where it is observed: 

“ But that does not mean that the jurisdiction of the High Court under art. 226 
or of this Court under art. 32 or on appeal has been impaired. In a proper case the . 
High Court or this Court in the exercise of its special jurisdiction under the Constitu- 
tion has the power to determine how far the provisions of the statute have or have not 
been complied with.” 

Dealing with these passages the Court of Appeal in State of Bombay v. M. C. 
Menon has observed that it would be misreading these passages to mean that 
if there is no vacancy in law, the High Court can go behind the declaration of 
vacancy. The Appeal Court held that what these passages meant was that in 
appropriate cases, however conclusive the Legislature may make a decision of 
the Government, such a decision would be subject to the over-riding powers of 

. the High Court under art. 226 and art. 227 but it observed at the same time 
that the challenge cannot be directed to the reopening of the declaration of 
vacancy or going behind it. It can only be on the ground that the declaration 
was made mala fide or that there was some extraneous factor which led the 
Government to make that declaration. At p. 79 of the report, the Appeal 
Court makes a positive observation that: 

“What the petitioner is doing is asking the Court to sit in judgment on the decla- 
ration made by the Government and to decide that in law such a declaration could 

‘not be made. That, this Court cannot do... The learned Judge should have assumed 
by reason of the conclusiveness of the declaration that all the legal requirements of 
a vacancy had been complied with.” 

In Lila Vati Bai v. State of Bombay, the argument which was urged before - 
Coyajee J. in State of Bombay v. M. C. Menon, that the finding on the ques- 
tion of vacancy by the State Government was a ‘jurisdictional fact’ was nega- 
tived by their Lordships of the Supreme Court on the authority of the decision 
in Rat Brij Raj Krishna v. 8. K. Shaw and Brothers* and their Lordships 
expressed their conclusion at p. 940 of the report that they could not go behind 
the declaration made by Government that there was a vacancy. 

-Mr. Sorabjee, however, relied upon an unreported judgment of the Appeal 
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Court in The State of Bombay v. Pragjt Purshottam.® There the facts were 
that the petitioners were owners of a certain property and godowns in that 
property. The petitioners had let out godowns Nos. 2, 3, 4 and 5 to an un- 
registered association called Mulji Jetha Market Grain Shop which carried on 
business of dealing in grain. On February 20, 1950, the petitioners received 
an information from the Association that it had given a notice to the Food 
Controller of its intention to close down the shop and that as soon as that per- 
mission was granted to them they would hand over vacant possession of the 

godowns to the petitioners. On March 1, 1950, the Government issued an order 
RINNE these godowns and allotted them to a registered Society. The 
petitioners objected to these orders on the ground that the order of requisition 
was bad inasmuch as there was no vacancy at the date of the order as their 
former tenants had not handed over possession of the godown at the date of 
the order. Another contention raised was that as the order did not specify 
the Act under which the declaration of vacancy was made, it was ex facie bad. 
Dealing first with the second contention the Court of Appeal held that the order 
was bad on the ground that it did not indicate on the face of it under what 
law or source of authority the officer making it was exercising this power. As 
regards the first contention, the Court of Appeal observed that it was clear 
that before a valid order could be made under s. 6(4) (a) of the Act, two condi- 
tions had to be complied with, viz., that there was an inquiry as contemplated 
by that sub-section and that there was a declaration with regard to the vacancy. 
Chagla C.J., who delivered the judgment of the Bench, then observed that the 
vacancy which had to be declared was not any vacancy, but it was a vacancy 
as defined by the Act. Therefore, the two conditions precedent could only be 
satisfied provided the inquiry was made as required by the statute and the 
declaration with regard to the vacancy was also made as required by 
the statute. 

“Not only the declaration must be made as required by the statute but the declara- 
tion must be with regard to the vacancy defined by the statute.” 

At the same time he also observed that the declaration properly made was con- 
elusive and the Court was not entitled to go behind the conclusiveness of nat 
order. 

“The Court must accept when it sees the order the finality of the order and must 
not permit the petitioners to challenge that declaretion by asking the Court to go behind 
that order.” 

Mr. Sorabjee contended that these observations would show that the Appeal 
Court was of the view, when it stated that it was not every vacancy for which 
a declaration can be made but only that vacancy which is contemplated by the 
Act alone, that the Court can go behind the order to see if the vacancy was 
one in fact contemplated by the Act. In my view, that is not a correct view of 
the decision. Beyond saying that the vacancy in respect of which the declara- 
tion is made must be the one contemplated by the Act this decision does not 
say that the Court can substitute its view on the vacancy for the view taken by 
the Government or the officer making the inquiry. The observations made by 
the Appeal Court, on the contrary, emphasise the finality of the order as to 
the vacancy being there and in respect of which the declaration is made. In 
my view, the decision in the State of Bombay v. Pragji Purshottam is not in 
- any way in conflict with the decision in Mohsinalt v. State of Bombay, or the 
decision in State of Bombay v.'M. C. Menon, or the Supreme Court decision in 
Lila Vati Bai v. State of Bombay. In view of the decision in the State 
of Bombay v. M. C. Menon it must, therefore, be held that the declaration of 
vacancy made in this case by the inquiry officer is final both as to fact and law 
and this Court is not competent to go into the question whether the vacancy 
in respect of which the declaration is made was a vacancy in law or not. 


5 (1951) O.0.J. Appeal No. 110 of 1950, on April 17, 1951 (Unrep.). 
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_My decision on the preliminary point raised by Mr. Bhabha would be suff- 
cient to dispose of the petition, but since the question whether in the circum- 
stances of the case the declaration is valid or not -has been argued at some 
length, it would be proper that I should deal with it also. 


Mr. Sorabjee’s contention was that the declaration of vacancy in the order 
of requisition dated November 5, 1957, was bad in law as there was no vacancy 
at the date of that order within the meaning of the Explanation to s. 6 of the 
Bombay Land Requisition Act, 1948. What he urged was that under s. 9 of 
the Act the Government has the authority to release from requisition any 
premises requisitioned, and under sub-s. (2)(a@) of that section upon such re- 
lease the Government was obliged to restore the premises to the owner there- 
of.- Therefore a vacancy in respect of which a declaration can be made must 
be one that occurs after the premises have been restored to the owner. The 
premises in question not having been restored to the petitioners upon a re- 
lease thereof from requisition there was no question of such a vacancy having 
occurred and consequently there could be no valid declaration. He also urged 
somewhat strenuously that the Government was not entitled to by-pass the 
provisions of s. 9(2) (a) of the Act and taking advantage of their own omis- 
gion make a declaration as to a vacancy which in fact has not occurred. 


In support of this contention, Mr. Sorabjee relied on the Explanation to s. 6 
of the Act and pointed out that under that Explanation premises aré deemed 
to be or become vacant when a landlord ceases to be in occupation or when a 
tenant or a sub-tenant thereof ceases to be in occupation upon termination 
of his tenancy by eviction, assignment or transfer in any other manner of his 
interest in the premises or otherwise. Mr. Sorabjee pointed out that this Ex- 
planation does not include a vacancy that may occur by reason of the premises 
having been released from requisition and, therefore, the Explanation -fortified 
his contention that there cannot be a vacancy in respect of requisitioned pre- 
mises unless there is first an order of release followed by restoration of the 
possession of the premises to the landlord and then a vacancy arising after 
the event of restoration. 


But the answer to Mr. Sorabjee’s contention is afforded by s. 6 itself. Section 
9, on which so much stress was laid, is not a section dealing with vacancy or the 
power of requisition and therefore cannot be depended upon to ascertain when 
a vacancy can be said to occur and when a declaration in respect thereof can 
be made. For that purpose one has to turn to s. 6(4) which confers the power 
of requisition on Government. That power can be exercised in the circum- 
stances set out in sub-s. (/) of that section. Section 6(/) provides that if any 
premises are vacant on the date of the notification and wherever any such pre- 
mises are vacant or. become vacant after such date by reason of (1) the land- 
lord, the tenant or the sub-tenant ceasing to occupy the premises or (2) by 
reason of the release of the premises from requisition or (3) by reason of the 
premises being newly erected or reconstructed or for any other reason, the land- 
lord in each case shall give intimation thereof to the Government. The concept 
of a vacancy is thus by a legal fiction artificially widened to include circum- 
stances which in normal course of things or parlance would not mean a 
vacancy. It is obvious that under head (2) a vacancy occurs when premises 
are released from requisition, but that would not mean and s. 6(/ ) does not 
warrant the meaning that it occurs only after possession of the premises is 
restored to the landlord. Besides, the Explanation to s. 6 does not seek to define 
‘vacancy’, but is intended to define the expressions ‘(premises which are 
in the occupation of the landlord, the tenant or the sub-tenant, as the case 
may be, shall be deemed to be or become vacant” and ‘premises newly erected 
or re-constructed shall be deemed to be or become vacant’’. It is, therefore, 
not correct either to say that the Explanation defines ‘‘vacancy’’ or that be- 
cause it does not include the. words ‘‘by reason of release of requisition”? that 
therefore there can be no vacancy or a valid declaration in respect thereof. 
In my view, on a proper construction of sub-ss. (7), (4) and the Explanation to 
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s. 6, the contention raised on behalf of the petitioners cannot be sustained. 

The second contention of Mr. Sorabjee was that the order of requisition dated 
November 5, 1957, was bad in law as it stated that the premises had: become 
vacant on November 2, 1957, instead of November 4, when they were released 
from the previous requisition. He urged that since the premises were released 
on November 4, 1957, there could not have been any vacancy in respect there- 
of on November 2, 1957 and that the discrepancy in the date showed that the 
officer, who held the inquiry, had not applied his mind or that no inquiry in 
‘fact had been held by him. In support of this argument reliance was placed 
-on the decision in tlie State of Bombay v. Pragji Purshottam wherein the Court 
-of Appeal has observed that the inquiry officer was expected to exercise care 
and caution. It is true that the order of requisition in that ease was held to be 
bad by the Court of Appeal on the ground that the order failed to 
indicate the Act under which it was made even though it was conceded 
that the omission to state the source of authority viz. the Act had -not 
caused any prejudice to the petitioners. The decision undoubtedly lays 
down that an order of an expropriatory character like the one of requisition 
must be strictly viewed. But the decision in Pragji Purshottam’s case is 
based on the point that the officer who made that order had not applied his 
mind and had not exerciséd care and caution expected of him and therefore the 
order was bad. That cannot be said in respect of the present order nor can 
` it be said that the order does not indicate the circumstance causing the vacancy 
in respect of which the inquiry was made and the declaration issued. The 
order, on the contrary, expressly mentioned that the premises became vacant 
by reason of the release from requisition by an order dated November 4, 1957. 
It would not thus be right te say that the officer had failed to apply his mind 
. and that because there is an error as to the date when the premises became 
vacant, the order was ex facie bad. As held in P. Balakotaiah v. Union of India,® 
the order in question if made with jurisdiction must be judged on a considera- 
tion of its substance and not its form. In the view I take of the order, the 
mistake occurring in the matter of the date of the vacancy is one of inadver- 
tence and cannot be ascribed to want of care and caution on the part of the 
inquiry officer. The contention of Mr. Sorabjee, therefore, must fail. 

For the reasons aforesaid the petition fails and is dismissed with costs. 
Costs fixed at Rs. 250. The petitioners will also pay the costs of the appeal 
in accordance with the order made in that appeal. 


Solicitor for the petitioners: R. D. Kothare. 
Solicitors for the respondent: Little & Co. ; 
Petition dismissed. 


6 [1958] A.LR. S.C. 232, at p. 236. 
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CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Raju. 
JAVERCHAND TULSIDAS v. THE STATE OF BOMBAY.* 


Criminal Procedure Code (Act V of 1898), Secs. 403, 235(1), 236, 237—Police Act, 


1861, Sec. 30(2)—Indian Penal Code (Act XLV of 1860), Secs. 147, 332, 34, 149, 
109—Accused acquitted for offence under s. 30(2), Police Act, for directing proces- 
sion without obtaining licence—Accused prosecuted under Indian Penal Code for riot- 
ing and causing hurt to public servant on duty in respact of same processio? but. 
at different hour of same day—Whether subsequent prosecution barred under s. 403 
of Code. 


The accused, who were prosecuted under s. 30(2) of the Police Act, 1861, for direct- 
ing or promoting a procession without a licence. between 9 and 9-30 a.m. on March 3, 
1958, at Akola, were acquitted of the charge under s. 30(2). These accused were prose- 
cuted again under ss. 147, 332, 34, 149 and 109 of the Indian Penal Code, 1860, for 
having committed rioting and for having voluntarily caused hurt to a public servant 
in the discharge of his duty as such public servant at 10-30 a.m. on March 3, 1958, 
at Akola. It was contended by the accused that the subsequent prosecution was 
barred under s. 403 of the Criminal Procedure Code, 1898, and that the principle of 
s. 403 of the Code should be extended and that as in Gauri Shankar Rai v. Emperor,’ 
in the instant case the different prosecutions were based on the same set of facts 
as the prosecution was in respect of the same procession:— 

Held, (1) that the offences for which the accused were being tried saieeqtiently 
were not the same offences of which they had been acquitted and that as the first 
offence for which they were acquitted was said to have been committed between 9 
and 9-30 a.m. whereas the subsequent offences related to the incidents at 10-30 a.m., 
the subsequent offences were not the offences of which the accused were acquitted, 
and 

that, therefore, s. 403 of the Code did not assist the accused; 

(2) that the view of the Patna High Court in Gauri Shankar Ras case that offen- 
ces which are part of the same occurrence are offences which arise out of the’ same 
set of facts and not offences arising from a series of acts so connected as to form 
the same transaction was not logical and was contrary to the illustrations given to 
s. 235(1) of the Criminal Procedure Code. 

Gauri Shankar Rai v. Emperor’, Emperor v. Anant Narayan’ and Emperor v. Chin- 
na Kaliappa Gounden,’ explained. 

Sunderlal Bhagaji v. State,’ Emperor v. Rama Deoji’, Nga Myat Thaung v. Emperor’ 
and Emperor v. Kashinath’, referred to. 


Tue facts are stated in the judgment. 


'M. N. Phadke and V. M. Golwalkar, for the applicants. 
N. L. Abhyankar, Special Government Pleader, for the State. 


Rasu J. This judgment will dispose of two Revision Applications Nos. 469 
and 471 of 1959. The facts giving rise. to these two revision applications are: 
Orders admittedly amounting to orders of acquittal were passed in 16 cases 
under s. 30(2) of the Police Act in respect of more than 200 accused who had 
been prosecuted for directing or promoting a procession without a licence bet- 
ween 9 and 9-30 a.m., on March 3, 1958, at Akola. Eight of these persons (who 
are applicants in. Criminal Revision Application No. 471 of 1959) were prose- 


*Decided, March 11, 1960. Criminal Re- 
vision Application No. 469 of 1959 (with 
Criminal Revision Application No. 471 of 1959). 


1 
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fen A. I. R. M. B. 129. 
1928) 30 Bom. L. R. 636. 
proas A.LR. Rang. 436. 
1910) 12 Bom. L. R. 226. 
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L.R.—45. 


706 THE BOMBAY LAW REPORTER. ` [VoL. Lx. 


cuted again along with others under ss, 147, 332, 34, 149 and 109 of the Indian 
Penal Code, for having committed rioting and for having voluntarily caused 
hurt to a publie servant in the discharge of his duty as such public servant, 
at 10-30 am. on March 3, 1958, at Akola. Twelve persons (who are 
applicants in "Criminal Revision Application No. 469 of 1959) were subse- 
quently prosecuted along with others for having committed offences under 
ss. 147, 332, 34 and 149 of the Indian Penal Code at 1.30 p.m. on March 3, 
1958, at Akola. The contention of these applicants that the two prosecutions 
are barred in view of the provisions of s. 408, Criminal Procedure Code, was 
rejected by the trying Magistrate as well as by the Sessions Judge, and the 
same contention is now urged before the High Court in these two revisions. 
~The Criminal Procedure Code will hereinafter be referred to as the Code. 

The contentions urged on behalf of the applicants by their learned counsel 
Mr. M. N. Phadke are: 

(1) . That the subsequent prosecution was barred under s. 403 of the Code. 

(2) Even if it is taken that s. 403 of the Code does not apply, a principle 
analogous to the principle of s. 403 should be applied. ` 

(3) At any rate, the High Court should exercise its inherent power under 
s. 561A of the Code and should stop the prosecution. 

(4) In any case, the principle of res judicata applied by their Lordships 
of the Supreme Court in Pritam Singh v. State of Punjab’ should be applied 
and it should be held that the subsequent prosecutions are not maintainable. 

I reject both the revision applications ‘for the following reasons: The appli- 
cants have been acquitted in a prosecution under s. 30(2) of the Police Act 
under which a licence should be applied for when an order contemplated in 
that sub-section is passed by the Magistrate of the District or the sub-division, 
requiring persons convening or collecting an assembly or directing or promot- 
ing a procession to apply for a licence. The applicants were acquitted of the 
charge of having directed or promoted a procession between 9 and 9.30 a.m., 
on March 3, 1958, without applying for a licence as required by sub-s. (2) of 
s. 30. The question is whether their subsequent prosecution under the sections 
of the Indian Penal Code, namely, ss. 147, 332, 34, 149 and 109 for having 
committed those offences at 10.30 a.m. and 1. 30 p.m., are barred under s. 403 
of the Code. 

Section 403 of the ‘Code reads as follows :— 


“403. Persons once convicted or acquitted not to be tried for same offence—(1) A 
person who has once been tried by a Court of competent jurisdiction for an offence and 
convicted or’acquitted of such offence shall, while such conviétion or acquittal remains 
in force, not be liable to be tried again for the same offence, nor on the same facts for 
any other offence for which a different charge from the one made against him might 
have been made under section 236, or for which he might have been convicted under 
section 237. 

(2) A person acquitted or convicted of any offence may be afterwards tried for 
any distinct offence for which a separate charge might have been made against him on 
the former trial under section 285, sub-section (1). 

(3) A person convicted of any offence constituted by any Act causing consequences 
which, together with such act, constituted a different offence from that of which he 
was convicted, may be afterwards tried for such last-mentioned offence, if the conse- 
quences had not happened, or were not known to the Court to have happened, at the 
time when he was convicted. 

(4) A person acquitted or convicted of any offence constituted by any acts may, 
notwithstanding such acquittal or conviction, be subsequently charged with, and tried 
for, any other offence constituted by the same acts which he may have committed if 

‘the Court by which he was first tried was not competent to try the offence with which 
he is subsequently charged. 

(5) Nothing in this section shall affect the provisions of section 26 of the General 
Clauses Act, 1897, or section 188 of this Code. 


1 [1956] A. I. R. S.C. 415. 
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Explanation—The dismissal of a complaint, the stopping of proceedings under sec- 
tion 249, the discharge of the accused or any entry made upon a charge under section 
273, is not an acquittal for the purposes of this section.” š 
It is clear that the offences for which they are being tried subsequently were 
not the same offences of which they had been acquitted. The offence of which 
they were acquitted was the offence of directing or promoting a procession with- 
out applying for a licence. The subsequent offences are the offences of rioting 
and voluntarily causing hurt to a publie servant. Moreover, the first offence 
for which they were acquitted was said to have been committed between 9 and 
9.30 a.m. whereas the subsequent offences relate to the incidents at 10.30 a.m. 
and 1.30 p.m. although on the same day. There is, therefore, no doubt that 
the subsequent offences are not the offences of which they have been acquitted. 
Nor does the case fall under s. 286 or 237 of the Code which read as follows :— 


“236. If a single act or series of acts is of such a nature that it is doubtful which 
of several offences the facts which can be proved will constitute, the accused may be 
charged with having committed all or any of such offences, and any number of such 
charges may be tried at once; or he may be charged in the alternative with having 
committed some one of the said offences. 

237. (1) If, in the case mentioned in section 236, the accused is charged with one 
offence, and it appears in evidence that he committed a differént offence for which he 
might have been charged under the provisions of that section, he may be convicted of 
the offence which he is shown to have committed, although he was not charged with it.” 
This is not a case of doubt as to what offence had been committed between 9 
and 9.30 am. Some offence had been committed between 9 and 9.30 a.m. and 
other offences at 10.30 a.m. and at 1.30 pm. There is in fact no question of 
any doubt as to whether the acts constituted an offence under s. 30 of the Police 
Act or offences under ss. 147 and 332 of the Indian Penal Code. There could 
have been convictions for all the three offences if there had been a proper 
charge. I,.therefore, hold that s. 403 of the Code does not assist the applicants. 

It is, however, contended that s. 403 is not exhaustive and that the same 
principle should be extended, and reliance is placed by Mr. Phadke on Gauri 
Shankar Rai v. Emperor,2 Emperor v. Anant Narayan, Sunderlal Bhagaji v. 
` State+ and Nga Myat Thaung v. Emperor.© It is urged that as in the Patna 
case, in the instant. case the different prosecutions are.based on the same set of 
facts as there was one procession from 9 a.m. to 1-30 p.m. 

In the Patna case it was held that where accused persons are tried under 
ss. 147 and 323, Penal.Code, and acquitted by a competent Magistrate, they 
cannot be tried again under s. 188, Penal Code, for disobeying an order under 
s. 144 of the Code on the same facts and as part of the same occurrence. The 
Patna High Court held that the accused persons could not be tried again 
because the bar of autrefots acquit is not confined to cases falling under ss. 236 
and 237 of the Code. It was observed that on a close examination of s. 403 of 
the Code, the principle behind the section as a whole is that generally no accus- 
ed shall be yexed with more than one trial for offences arising out of the same 
set of facts. With reference to sub-s. (2) of s. 403 if was observed that under 
this sub-section different offences as contemplated do not arise out of the same 
set of facts, but they arise in one series of acts so connected together as to form 
the same transaction. It was, therefore, held that sub-s. (2) of s. 403 of the 
Code does not militate against the view that the mischief aimed at by the 
section is ‘‘trying the accused persons again on the same facts.’ It was, there- 
` fore, held that when an accused is tried under ss. 147 and 323, Penal Code, and 
acquitted by a competent Magistrate he cannot be tried again under s. 188, 
Penal Code, for disobeying an order under s. 144 of the Code on the same facts 
and as part of the same occurrence. In the view of the Patna High Court, to 
such a case s. 285(7) of the Code is not applicable. If s. 235(/) of the Code 
is applicable then under s. 403(2) of the Code the bar of retrial does not apply 


2 faa A.LR. Pat. 290. 4 [1954] A.I.R. M.B. 129. z 
3 (1944) 47 Bom. L. R. 138. 5 935] A.I.R. Rang. 436. 
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to cases falling under s. 235(7) of the Code. With great respect the view of 
the Patna High Court that such offences which are part of the same occurrence 
are offences which arise out of the same set of facts and not offences arising 
from a series of acts so connected as to form the same transaction is not logical 
and is contrary to the illustrations given to sub-s. (7) of s. 235 of the Code. 
Illustrations-(a), (b), (c) and (g) to sub-s. (I) of s. 285 of the Code read 
as follows :— ‘ 

“(a) A rescues B, a person in lawful custody, and in go doing causes grievous hurt 
to C, a constable in whose custody B was. A may be charged with, and convicted of, 
offences under sections 225 and 333 of the Indian Penal Code. 

(b) A commits house-breaking by day with intent to commit adultery, and com- 
mits in the house so entered adultery with B’s wife. A may be separately charged 
with, and convicted of, offences under sections 454 and 497 of the Indian Penal Code. 

(c) A, entices B, the wife of C, away from C, with intent to commit adultery with 
B, and then commits adultery with her. A, may be separately charged with, and con- 
victed of, offences under sections 498 and 497 of the Indian Penal Code. 

(g) A, with six others, commits the offences of rioting, grievous hurt and assault- 

ing a public servant endeavouring in the discharge of his duty as such to suppress 
the riot. A may be separately charged with, and convicted of, offences under sections 
147, 335 and 152 of the Indian Penal Code.” 
According to the Code, therefore, all these cases are cases of a series of acts 
forming the same transaction within the meaning of s. 235(1) of the Code. 
The facts of the Patna case were that when disobeying an order under s. 144 
of the Code the accused also committed rioting and hurt. The facts are exact- 
ly similar to the facts of illustrations (a) and (g) to s. 235(/) of the Code. 
An accused who disobeys an order under s. 144 of the Code and while doing 
so causes hurt can be tried for both the offences at one trial only because the 
case falls under s. 235(/) of the Code. The distinction drawn by the Patna 
High Court between the same set of facts and one series of acts so connected 
together as to form the same transaction does not therefore, with great res- 
pect, appear to be logical in this connection. If a person commits the offences , 
under ss. 147, 148 and 322, Penal Code, at the same time, there is no reason 
to hold that the three offences are not committed in one transaction but form 
the same set of facts. With great respect, therefore, it is difficult to agree 
with the view taken in the Patna case that the accused persons cannot be tried 
under s. 388. Penal Code, for disobeying an order if they had been previously 
acquitted of charges under ss. 147 and 323, Penal Code, committed at the same 
time. To such a case ss. 236 and 237 of the Code do not apply. 

The next case relied on by Mr. Phadke is Sunderlal Bhagaji v. State. In 
this case Gaurt Shankar Rai v. Emperor was relied on and it was held that 
where the accused was prosecuted and acquitted under the Motor Vehicles 
Rules for driving a motor bus when he was fully drunk and was under in- 
fluence of liquor, he cannot be subsequently prosecuted on self-same facts 
under s. 388, Penal Code. But this view is contrary to that taken by 
our High Court in Emperor v. Rama Deoji® where it was held that a person 
who was convicted or acquitted for driving under the influence of liquor can 
be subsequently convicted of the offence of rash and negligent driving at the 
same time. -i 

The next case relied on by Mr. Phadke is Nga Hyat Thaung v. Emperor, 
where it was held that the acquittal of an accused person on a charge under 
s. 41(16) of the Rangoon Police Act (i.e. for behaving in a disorderly manner - 
on a public thoroughfare) and tried subsequently for offences under ss. 147 
and 325, Penal Code, was equivalent to an acquittal of a charge of 
rioting. The Rangoon High Court did not hold that such a person could not 
be tried or convicted under s. 326, Indian Penal Code, but on the evidence it 
held that it was impossible to support the conviction for having caused grie- 
vous hurt under s. 326. This case does not, therefore, assist Mr. Phadke be- 


6 (1928) 30 Bom. L. R. 636. 
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cause it amounts to a decision that such a person could be tried and convicted 
under s. 326, Indian Penal Code. 


The next case relied on by Mr. Phadke is.Emperor v. Anant Narayan, where 
, the accused, who was acquitted of two offences of criminal misappropriation 
of two sums of Rs. 10 and Rs. 40 out of a sum of Rs. 655, was subsequently 
put on trial for the third offence of having committed criminal breach of trust 
in respect of a sum of Rs. 572 out of Rs. 655. It was held that even though 
the plea of autrefois acquit under s. 403 was not technically available to the 
accused, the principle of it was available to him in the interest of justice and 
that the accused should not be tried again in respect of the third offence and 
should be acquitted. Reliance was placed on Emperor v. Chinna Kaliappa 
Gounden’ where it was observed as follows (p. 188) :— 

“...Nor is authority wanting for the view that even where the plea of autrefois ac- 

quit is not technically available, the principle of it is available for the accused when 
the interests of justice require its extension in his favour.” 
The Madras High Court made these observations in order to hold that al- 
though a particular order might not amount to an acquittal, it may be treated 
as an order of acquittal and that to this extent the principle of s. 403 of the 
Code may be extended. But Explanation to s. 403 provides that 

“The dismissal of a complaint, the stopping of proceedings under section 249, the 

discharge of the accused or any entry made upon a charge under section 273, is not an 
acquittal for the purposes of this section.” 
The Madras High Court did not lay down that s. 403 should be extended by 
extending it in a different manner, namely, by holding that although the sub- 
sequent trial is not for the same offence but for a different offence the bar of 
autrefois acquit or autrefois convict should be applied. The facts of the Bom- 
bay: case are peculiar. In that case reference was made to Emperor v. Kashi- 
nath,® a Division Bench case, where the accused was acquitted of the offence 
of criminal breach of trust as a public servant in respect of Rs. 12 but was 
again tried in respect of another item of Rs. 19 misappropriated during the 
same period as that to which Rs. 12 related and was convicted, it was held 
that the previous acquittal did not operate as a bar to the conviction of the 
accused at the second trial. It was, however, held in Emperor v. Anant Nara- 
yan that.the principle enunciated in Emperor v. Chinna Kaliappa Gounden 
applied to the facts of the case before their Lordships and that the second 
trial of the accused should be prevented. But the facts of that Bombay case 
are peculiar because it appears that even at the first trial the prosecution case 
was that Rs. 655 had been entrusted to the accused and the accused was tried 
on charges of misappropriating Rs. 10 and Rs. 40 out of this sum, and on the 
third prosecution it was another item out of the same amount which was the 
subject-matter of the trial. Moreover, in that case the sanction of the Govern- 
ment was obtained for the prosecution of the accused for the whole of the 
amount of Rs. 655. The prosecution case, therefore, appears to have been that 
the accused had misappropriated the whole amount of Rs. 655, but he was tried 
of the two offences in respect of Rs. 10 and Rs. 40 alone. In view of the fact 
that the prosecution was under a sanction to prosecute which was for mis- 
appropriation of the whole amount it may. be taken that it was the prosecution 
case that the misappropriation of Rs. 10 and Rs. 40 was part of the misappro- 
priation of Rs. 655. On this ground the facts in Emperor v. Anant Narayan 
might fall under sub-s. (J) of s. 403 of the Code and the second prosecution 
may be barred. But it was not held by our High Court in that case that if 
a person commits three offences of the same kind or misappropriates three 
items at three different times, in one year, and he is tried and acquitted of 
the first two, he cannot subsequently be tried in regard to the third. The 
cases relied on by Mr. Phadke do not, therefore, assist him. 


7 (1905) LL.R. 29 Mad. 126. . 8 (1910) 12 Bom. L. R. 226, 
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Tt is next contended that under s. 561A of the Code the High Court has 
inherent powers to make any orders necessary to secure the ends of justice. 
In my opinion, there is nothing in this case to hold that the prosecution of 
the applicants for rioting and for voluntarily causing hurt to a publie servant 
is not in the interests of justice simply because they had been acquitted of the 
offence of not applying for a licence when taking out the procession. 

The next contention is that the principle of res judicata should be applied 
even in criminal trials as laid down by their Lordships of the Supreme Court 
in Pritam Singh v. State of Punjab. Following Sambasivam v. Public Prose- 
cutor, Federation of Malaya® their Lordships observed as follows :— 

“The effect of a verdict of acquittal pronounced by a competent Court on a lawful 
charge and after a lawful trial is not completely stated by saying that the person ac- 
quitted cannot be tried again for the same offence. To that it must be added that the 
verdict is binding and conclusive in all subsequent proceedings between: the parties to 
the adjudication. f : 

The maxim ‘res judicata pro veritate accipitur’ is no less applicable to criminal than 
to civil proceedings. Here, the appellant having been acquitted at the first trial on the 
charge of having ammunition in his possession, the prosecution was bound to accept the 
correctness of that verdict and was precluded from taking any steps to challenge it 
at the second trial’, (Observations of Lord MacDermott at p. 479). Having regard, 
therefore, to the circumstances attendant upon the recovery of the revolver exh. P-14, 
and the acquittal of the accused of the offence under s. 19(f), Arms Act, the High Court 
was of the opinion that this evidence could not be taken into consideration against him.” 
Their Lordships, therefore, held that the evidence relating to the recovery of 
the revolver could not be taken into consideration against the accused at the 
second trial in a charge of murder. Their Lordships enunciated a rule of evi- 
dence and did not say that the second trial should not have been held. In 
the instant ease in the subsequent trial for rioting and hurt it would not be 
open to the prosecution to lead evidence that accused had not applied for a > 
licence but the subsequent trial would not be barred. This case, therefore, 
does ‘not support the applicants. 

There is, therefore, no merit in the contentions of the applicants and both 
the revision applications are dismissed. 

; Applications dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 
DR. DATTATRAYA BALKRISHNA KULKARNI 


v. . 
SAKATAPRASAD MAHANAND UPADHYAYA.* 

Bombay Municipal Corporation (Conduct of Elections) Rules, 1956, Rules 27, 41, 42— 
Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 27, 28—Voter at muni- 
cipal election putting dot or straight line instead of cross as required under r. 27(1)— 
Whether voting paper of such voter invalid—Requirement as to putting cross or 
crosses in r. 27(1) whether mandatory. 


The requirement of r. 27 of the Bombay Municipal Corporation (Conduct of Elec- 
tions) Rules, 1956, relating to recording of a vote or votes by. putting cross or 
crosses is not imperative and absolute. Therefore, where a voter at a municipal elec- 
tion instead of putting a cross on the right hand side of the voting paper in the 
space provided for the purpose opposite the name or names of the candidate for 
whom he desires to vote, puts some other mark e.g. a dot or a straight line, in that 
space on his voting paper, he can be said to have validly recorded his vote. 


9 [1950] A.O. 458. 
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Woodward v. Sarsons, Liverpool Borough Bank v. Turner’ and Howard v. Boding- 
ton,’ referred to. 


Tae facts are stated in the judgment. 


S. B. Bhasme, with 8. J. Jadhav, for the petitioner. 
Rajni Patel, with R. B. Shah, for opponents Nos. 1 and 2. 


H. M. Seervai, Advocate General and T. R. Andharujina, instructed by 
Messrs. Crawford Bayley & Co., for opponent No. 3. 


S. T. Desar J. This petition raises a question of considerable importance 
affecting the validity of ballot papers which do not strictly conform in some 
respects to the requirement of Election Rule 27 contained in the Bombay Muni- 
cipal Corporation (Conduct of Elections) Rules framed under the Bombay 
Municipal Corporation Act, 1888. Rule 27(1) is as under: 


“27. Recording of votes—(1) On receiving the voting paper, the voter shall forth- 
with proceed to the cubicle provided for the marking of voting papers and shall, without 
undue delay, record therein his votes by placing a cross or crosses, as the case may 
be, on the right hand side of the voting paper in the space provided for the purpose, 
opposite the name or names of the candidate or candidates for whom he desires to vote. 
The voter shall then fold the voting paper so as to conceal his votes and proceed to 
the ballot-box, show the indelible ink mark to the Polling Officer in charge of the 
ballot-box, deposit the voting paper in the ballot-box and quit the polling station im- 
_ mediately.” 

To state it without refinement, the principal question that we have to deter- 
mine is whether a voter, who, instead of putting a cross on the right hand 
side on the voting paper in the space- provided for the purpose opposite the 
name or names of the candidate or candidates for whom he desires to vote, puts 
some other mark in that space on his voting paper, can be said to have validiy - 
recorded his vote? i 

The petitioner'and nine others were candidates at the municipal election in 
ward No. 26, Naigaum, Greater Bombay, held on May 9, 1957, for five elective . 
seats. The petitioner belonged to one party and respondents Nos. 1 and 2 
belonged to a rival party. The result of the election was declared on May 11, 
1957, and the result so far as it affected the petitioner and respondents Nos. 
1 and 2 was that respondents Nos, 1 and 2 defeated the petitioner by a mar- 
gin of respectively 97 and 57 votes. Respondent No. 1 had polled 10414 valid 
votes, respondent No. 2 had. polled 10375 valid votes and the petitioner had 
polled 10317 valid votes. The petitioner filed an election petition, which was 
heard before the learned Chief Judge of the Court of Small Causes at Bombay 
under s. 33 of the Bombay Municipal Corporation Act. In that petition, he 
challenged the validity of the election of respondents Nos. 1 and 2 on various 
grounds. He alleged various corrupt practices. He also alleged various pro- . 
cedural irregularities committed by the Polling Officers and their staff in 
counting, checking and scrutiny of valid and invalid votes and prayed for a 
declaration that the petitioner was and the respondents were not duly elected 
` candidates at that election. A mass of evidence was led and after a protract- 
ed hearing, the learned Judge decided on all points against the petitioner. 
For the purposes of. the present petition, it is unnecessary to give a resume of 
all those allegations nor is it necessary to summarise the defences raised by 
. the two contesting candidates or the Municipal Commissioner for Greater 
Bombay, who is respondent No. 3 to this petition. It will suffice to refer only 
to those contentions which have been pressed before us by Mr. Bhasme, learned 
counsel for the petitioner. : 

The first contention urged before us by Mr. Bhasme is—and that is his prin- 

cipal contention—that'a number of voting papers which were accepted as valid 


1 (1875) L. R. 10 C. P. 733. 3 (1877) 2 P. D. 203. 
2 (1861) 30 L. J. Ch. 379-380. 
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votes contained marks other than a cross (X). It is said that the provisions 
of r. 27 as regards recording of votes were not followed or observed by the 
Presiding Officers at the various polling booths. That rule, as we have already 
mentioned, requires a voter to place a cross or crosses ‘‘on the right hand side 
of the voting paper in the place provided for the purpose, opposite the name 
or names of the candidate or candidates for whom he desires to vote’’. At 
the time of counting of the votes, it was revealed that several voting papers 
did not bear cross or crosses but bore other marks on them. Such voting 
papers were taken into account by the Presiding Officers and treated as valid, 
and that, according to Mr. Bhasme, was clearly wrong in law. Those voting 
papers, it is argued, should have been rejected and not having been rejected, 
the election should have been set aside by the learned Judge. 

Section 28 contains a number of provisions respecting contested ward elec- 
tions. Clause (f) of that section lays down: 

“in plural councillor wards every elector shall have as many votes as there are 
councillors to be elected at such election for such ward, and may give all such votes 
to one candidate, or may distribute them among the candidates as he thinks fit.” 
Section 27 requires that a poll should be taken when a ward election is con- 
tested. There is no dispute and it is not disputable that poll had to be taken 
at the election and the voting had to be by secret ballot. ` 

The crux of the argument on behalf of the petitioner is that all voting 
papers which bore on them any mark other than a cross or crosses were invalid 
and should have been rejected. There was some evidence on this point led 
before the learned Judge, and the conclusion reached by him is this: 

“So far as this contention is concerned, it is admitted by the Municipal Commissioner 

that marks other than crosses were taken into account if the intention of the voter to 
cast his vote for a particular candidate or candidates was clear.” 
Some marks were dots and some marks were straight lines. In some cases, 
there were crosses but theecrosses were put outside the squares provided on the 
ballot paper. At this stage, we shall confine our consideration to marks other 
than crosses. 

On the other hand, it has been contended by the learned Advocate General, 
who appears for respondent No. 3, the Municipal Commissioner for Greater 
Bombay, that r. 27 should not be read as laying down any absolute require- 
ment and the Court should look at the intention of the voter and the substance 
of the matter in arriving at the decision as to whether a voter had validly 
recorded his vote or not. On this point, the learned Chief Judge of the Small 
Causes Court has relied on an earlier judgment of the same Tribunal given 
by Chief Judge Lalkaka in an earlier case. The learned Advocate General 
has drawn our attention to a passage from- Halsbury ‘and two decisions of 
Courts in England. In Woodward v. Karsons! it was held— 


“To render an election void under the Ballot Act, by reason of a non-observance 


” of or non-compliance with the rules or forms given therein, such non-observance or 


non-compliance must be so great as to satisfy the tribunal before which the validity of 
the election is contested that the election has been conducted in a manner contrary 
to the principle of an election by ballot, and that the irregularities complained of did 
affect or might have affected the result of the election.” 

The Ballot Act, 1872, contains precise directions as to the way in which voters 
are to mark their ballot papers, and the question that arose in that case was 
whether all or any of those directions were imperative or merely directory, 
for, if they were to be treated as imperative, it was admitted, that, in accord- 
ance with the general rule any ballot papers not marked precisely in accord- 
ance with those directions would have to be rejected as invalid. Now, that 
Act was divided into two parts—the principal part, and two schedules which 
contained rules and forms, which rules and forms were in s. 28 spoken of as 
‘‘directions’’, although it was enacted by the same section that they were to 


1 (1875) L. R. 10 C.P. 733. 
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be ‘‘construed and ‘have effect as part of the Act”. The use of the epithet 
‘<directions’’, as applied to the rules and forms, led the Court to the conclu- 
sion that the enactments in the two schedules were to be treated as merely 
directory, but that those contained in the principal part of the Act were to 
be considered as imperative and absolute. The decision in that case turned 
primarily on the expression ‘‘directions’’ in s. 28 in referring to the rules and 
forms. Even so, the general principle enunciated in the passage which we 
have quoted above’ is of assistance in considering the validity of an election 
by secret ballot. 

The learned Advocate General has also relied on r. 41 of the Election Rules. 
Sub-rule (1) of that rule is as under: i 


“41, Rejection of voting papers.—(1) A voting paper shall be rejected if— 

(a) the number of votes recorded thereon exceeds the ‘number of elective seats for 
the ward; ' 

(b) no vote is recorded thereon; 

(c) it is void for uncertainty; 

(d) it bears any mark or writing by which the voter can be identified; 

(e) it bears any serial number different from the serial number of voting papers 
authorised for use at the polling station at which the ballot box in which it was ‘found 
was used; and 

(f) it is found to be a spurious voting paper or is so damaged or mutilated that its 

identity as a genuine voting paper cannot be established.” 
Founded on this sub-rule, the argument is that the Legislature has expressly 
stated the cases in which a voting paper can be rejected. Therefore, it is only 
in cases falling under any of the cls. (a) to (f) of sub-r. (J) of r. 41 that a 
voting paper can be rejected and in no other case. The argument has pro- 
ceeded that rigid compliance with the requirement of r. 27 cannot be said to 
have been contemplated because, if that was so, the Legislature would have 
said so in r. 41. 

Before we turn to examine the arguments on either side, we may state some 
general principles which must guide us in our approach to the principal ques- 
tion that arises for our determination. A franchise must be exercised strictly 
according to the terms of the statute which creates or confers it. The mode 
or manner of recording of votes by a voter at any election by ballot must he 
in conformity with the requirement of the relevant provisions of the statute 
and the statutory rules and there should ‘be no deviation from any mandatory 
provision affecting the mode of recording of votes. Any such provision would 
be strictly construed. 

Strict construction, however, is a relative and not a very precise expression. 
Interpretation of a provision which requires to be so construed does not permit 
enlargement of its ambit and necessitates a close adherence to its literal and 
its textual sense. It does not permit of any deliberate weighing in favour 
of the validity of a recorded vote and the Court in interpreting the provision 
must give to it its logical and rational meaning without invoking the aid of 
what is termed as liberal interpretation. The rule of strict interpretation 
does not, however, consist in construing words stintingly or giving them their 
narrowest meaning. While it does not permit of enlargement or curtailment 
of the plain language of the provision, it does permit of a distinction being 
made between one which is mandatory and imperative and that which is merely . 
directory. 

It is in the light of these few observations that we have made that we turn 
to examine the main contention of the petitioner, which rests upon an insis- 
tence that r. 27 requires that a valid vote can only be recorded by a voter by 
placing a cross or crosses, as the case may be, on the right hand side of the 
voting paper in the place provided for the purpose opposite the name or names 
of the candidate or candidates for whom he desires to vote. The emphasis 
is on the words ‘‘by placing a cross or crosses’. As to r. 41(J)(b), it is 
urged by Mr. Bhasme that the words ‘‘A voting paper shall be rejected (b) 
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if no vote is recorded thereon” can mean no more or no less than that a'voting 
paper must be rejected if no vote is recorded thereon in the manner prescribed 
by r. 27. To state it somewhat fully, the argument is that a voter who pur- 
ports to record a vote by placing any mark or marks other than a cross or 
crosses on the voting paper cannot be said to have recorded any vote or votes 
on the voting paper. The use of the mark of ‘‘a ecross’’, according to the sub- 
mission of Mr. Bhasme, is an absolute requirement which permits of no divia- 
tion. Rule 27 is absolute and mandatory and, therefore, so the argument ran, 
putting on the voting papers any mark other than a cross is nothing short of 
non-compliance with the requirement of law and the voting paper must be 
invalid. 

The crucial question, therefore, is whether this enabling requirement of r. 27 
relating to recording of a vote or votes by putting cross or crosses is impera- 
tive and absolute. Is it such that the Court must exact rigorous observance 
of it and visit any departure from it with the consequence of invalidity and 
nullity? Now, if there is one rule of interpretation clearer than any other, it 
is this, that ‘‘an absolute enactment must be obeyed or fulfilled exactly, but it 
is sufficient if a directory enactment be obeyed or fulfilled substantially’’. 
There is no general rule as to when an enabling enactment is to be regarded as 
absolute and when directory. There is no general rule that any enactment ex- 
pressed in negative and prohibitory language must be considered as being abso- 
lute. Nor on the other hand is there any general rule that an enactment ex- 
pressed in an affirmative langnage must not be considered as absolute. Autho- 
rities abound on the subject and one guiding principle of the matter is what 
was stated by Lord Campbell in Lsverpool Borough Bank v. Turner?: 

“,.No universal rule can be laid down for the construction of statutes, as to whe- 
ther. mandatory enactments shall be considered directory only or obligatory, with an 
implied nullification for disobedience. It is the duty of Courts of justice to try to get 
at the real intention of the legislature, by carefully attending to the whole scope of the 
statute to be construed.” 

In another leading case on the subject Howard v. BodingtonS Lord Penzance 
cited this dictum of Lord Campbell and added (p. 211): 


“I believe, as far as any rule is concerned, you cannot safely go further than that 
in each case you must look to the subject-matter; consider the importance of the pro- 
vision that has been disregarded, and the relation of that provision to the general object 
intended to be secured by the Act; and upon a review of the case in that aspect decide 
whether the enactment is what is called imperative or only directory... I have been 
very carefully through [all the principal] cases, but upon reading them all the con- 
clusion at which I am constrained to arrive is, that you cannot glean a great deal that 
is very decisive from a perusal of these cases. They are on ali sorts of subjects. It is 
very difficult to group them together, and the tendency of my mind, after reading them, 
is to come to the conclusion which was expressed by Lord Campbell in the case of 
Liverpool Borough Bank v. Turner.” 

During the hearing of this petition, we had time to look into the statement 
of the law on the subject of elections in Corpus Juris Secundum, Vol. 29. It 
is not necessary to burden this judgment with any extensive quotations from 
the law as there summarised. It appears that there are a number of statutes 
in the United States specifying the nature of the mark to be used by a voter 
. in indieating his choice on the ballot. It also appears that under most of 
those statutes the mark required to be used for the purpose of recording a 
vote is a cross. Some of those statutory provisions have been considered by 
the Courts as mandatory; whereas other similar provisions have been consi- 
dered as directory. One general rule stated in Corpus Juris, Vol. 29 at pp. 
254-255 is: 

“While statutory provisions governing the manner of indicating the voter’s choice 
on the ballot must be complied with, the voter may not be disfranchised where he made 


2 (1861) 30 L.J. Ch. 379, at p. 380. 3 (1877) 2 P.D. 203. 
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an honest, although partly unsuccessful, effort at compliance, and, in general, his intent 
will be given prime consideration... Ballots will not be treated as void merely because 
of technical errors or because of: irregular or unauthorised markings which appear to 
have been innocently made as the result of accident, awkwardness, nervousness, inatten- 
tion, mistake, ignorance, or physical infirmity, if the lawful intent of the voter can be 
ascertained.” 

Still, it is not always easy to determine whether any particular provision 
specifying the nature of the mark to be used by a voter is imperative or direc- 
tory. One broad principle which emerges from decided cases is that a provi- 
sion relating to the essence of the thing to be performed or to a matter of 
substance is imperative; and that which does not relate to the essence of the 
thing or the substance of it and compliance of which is rather a matter of con- 
venience than of substance is directory. In a case falling under the latter 
category non-compliance of the requirement is not fatal; its substantial com- 
pliance must suffice. There is no infallible way, however, of determining 
whether there is substantial compliance with an election rule relating to the 
use of the specified mark on a ballot paper. That, obviously, must be resolved 
like any other question of fact. The prime consideration is to ascertain the 
intent of the voter. That intent must, of course, be gathered from the voting 
paper itself examined in the light of all relevant surrounding circumstances. 


We have examined the relevant provisions of the Act and the relevant rules 
and particularly rr. 27 and 41 which obviously must be read together. It is 
true that a provision expressed in affirmative language has sometimes to be 
read as having a negative implied. It may be so worded and may be so explicit 
that the Court must treat it as mandatory and peremptory. But, in our opi- 
nion, there is no compelling nor any sound reason why r. 27 relating to the 
placing of a cross or crosses should be understood as an absolute rule laying 
down something imperative from which the voter may deviate at his peril. 
Had r. 27 stood by itself, we would have perhaps felt some difficulty, though 
on a balance of the relevant considerations, we should have certamly leaned 
in favour of the view that requirement of r. 27 was not imperative and peremp- 
tory. Moreover sub-r. (J) of r. 41, which we have already set out, contains 
language, which, in our opinion, must be sufficient to dispel any doubt even 
assuming that the language of r. 27 is such as leaves the matter in dubio. It 
is clear that there is nothing in r. 27 or any other rule which lays down that 
any departure from that rule is prohibited. What is prohibited is to be found 
only in r. 41 and that rule does not contain any prohibition against placing 
some other mark or marks in the place provided for the purpose of recording 
a vote or votes by a voter at a municipal election. Had the Legislature intend- 
ed to enforce rigid and inflexible adherence to the manner and method of re- 
cording a vote, stated in r. 27, the easiest thing would have been to say so in 
terms express and explicit. Not only is there nothing in the language of r. 41 
or in any other rule which can be said to lay down any prohibition against the 
use of any other mark or marks but there is not even an indication that the 
intention of the Legislature was to prohibit the use of any such mark or 
marks and to render null and void a voting paper which does not strictly con- . 
form to the requirement of r. 27. There is nothing inviolable or sacrosanct 
about the form or shape of a mark that may be chosen for the purpose of re- 
cording his vote by a voter at a municipal election and we are not prepared 
to read r. 27 as carrying with it an implied negative prohibiting the putting 
of the mark in.some other mode or manner. The prime intention of the voter 
should be regarded as of greater importance and cogency rather than the 
figuration or fashioning of the mark when the pith and purport of the mark 
actually used by the voter is sufficiently indicative of that intention. 


A requirement of the nature before us not affecting or inhering in. the 
essential nature of the thing or act to be performed’ should not, therefore, be 
treated as touching the substratum or sufficiency of the voting papers. As to 
marks other than crosses put by voters in the place provided for the purpose, 
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there is no. real difficulty in ascertaining the prime intention of the voters. 
We have little doubt that in those cases, by putting a straight line or a dot, 
the voters acted under the honest belief that they were recording their votes 
in favour of the candidates against whose name the marks were placed. That 
they were partly unsuccessful in carrying out strictly the requirement of r. 27 
should not, in our opinion, be permitted to make any difference. For reasons 
already stated, it seems to us that we must look at the essence and substance 
of the matter and the intention of the votér, albeit to be gathered from what 
he has marked on the voting paper itself and the other relevant circumstances. 
Having regard to all these considerations, we have reached the conclusion that 
the learned Chief Judge of the Small Causes Court was right in the view taken 
by him that marks other than a cross or crosses were rightly regarded by the 
Polling Officers as recording of valid votes by the voters. 

Another contention urged before us by Mr. Bhasme is that in some cases the 
marks used were crosses but the crosses were put outside the squares provided 
on the voting papers. We have already mentioned that there were 10 candi- 
dates and there were five elective seats. Therefore, every voter could cast five 
effective votes. He could give them to one or more persons as he chose. In 
the place provided for the purpose of marking a cross or crosses opposite the 
name or names of the candidates were provided 5 squares. That was obvious- 
ly to enable the yoter to put his mark in a manner easily discernible and to 
prevent slovenly marking. There is no sanctity about those squares and the 
mere fact that the cross or crosses were put outside the squares cannot, in our 
opinion, make any real difference. It is not the contention that the cross or 
crosses were not in the place provided for the purpose. There is, therefore, 
no force in the present contention and it must be negatived. 

There remains for consideration one more contention urged before us by 
Mr. Bhasme, and that contention is that the learned Judge should have direct- 
ed a scrutiny and recounting of the votes. It is said that the margin by which 
the petitioner lost was narrow being that of 97 votes as against respondent 
No. 1 and 58 votes as against respondent No. 2. ‘The material part of r. 42 
of the Election Rules is as under :— 

“42. Statements of votes recorded—When the counting of the voting papers from 
all the boxes has been completed, the Presiding Officer shall compile and record the 
total number of votes polled by each candidate in Form 7 and forward the same to the 
Polling Superintendent in charge of the Ward: 

Provided that, upon the application of any candidate or his Agent in that behalf, 

before the compilation of the statement in Form 7 a total or partial recount shall be 
made by the Presiding Officer and the result of the recount shall be recorded in 
Form 7.” 
Now, in the present case, the Statement in Form 7 was made by the Presiding 
Officer and at no time till that was done was any attempt made by or on behalf 
of the petitioner to ask for a total or partial recount of the voting papers. A 
separate application was made to the learned Judge requesting him to direct 
a scrutiny and recounting of all the votes recorded in the entire constitutency. 
It is clear from the judgment of the learned Judge that no ground whatever 
was made out by the petitioner for a scrutiny or recounting of the votes. 
Much, however, has been made before us by Mr. Bhasme of the fact that in the 
course of hearing of the petition, the learned Judge himself directed an exam- 
ination of the voting papers contained in two boxes. It is said that the learned 
Judge was satisfied that there were serious mistakes in counting the votes and 
that there was no point in getting the votes only in two boxes counted for the 
purpose of finding out the nature and the number of mistakes made in the 
counting. This is what the learned Judge has said in his judgment: 

“As several witnesses have deposed that there were mistakes in counting; that some 
mistakes were pointed out and corrected; that the mistakes in counting were due to 
the fact that the polling staff was overworked and that they had no time to re-check, 
in order to satisfy myself I directed the Municipality to produce the ballot boxes in 
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Court. Out of the several ballot boxes, two from polling booths Nos. 111 and 112, which 
were selected by the petitioner, were opened in the presence of the parties, and their 
Advocates and the votes were recounted and serutinised. 

It was found that there was no mistake in counting except that respondent No. 1 
had received one vote less than announced. This makes no difference to the result of 
the election.. It may be stated that the learned Advocate of the petitioner requested the 
Court that all the ballot boxes should be opened and the votes recounted. I declined to 
accede to this request as I was not inclined to allow the petitioner a general recounting 
of all votes from all the wards just for his satisfaction.” 

Now, it is true that at first blush it may seem that the learned Judge felt 
that mistakes might have been committed in the counting. But we have care- 
fully gone through his judgment and particularly the passage from his judg- 
ment, which we have quoted above, and we are satisfied that there ‘is no reason 
for acceding to the suggestion of Mr. Bhasme that the learned Judge was satis- 
fied that mistakes had in fact been made in the counting. We understand that 
passage to mean that since some witnesses had said something about some mis- 
takes which were pointed out and corrected by the Polling Officers, he thought 
it desirable for his own satisfaction to know whether any mistakes could have 
been made in the counting. We do not think we would be justified in inter- 
preting in any other manner that care and anxiety on the part of the learned 
Judge to satisfy himself in the manner he thought fit to do. The learned Judge 
was not bound to have the votes in the two boxes counted, and, as we have 
already mentioned, he did'so only for his own personal satisfaction. We may 
also mention that the learned Judge had asked the petitioner to select for that 
purpose any two of the several ballot boxes. We see no reason for acceding 
to the contention that there were mistakes in counting or that the learned 
Judge should have directed a scrutiny and recounting of the votes. There is 
no substance in the present contention and it must be rejected. 

In the result, the petition fails and will be dismissed with costs. 


Petition dismissed. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Raju. 
PANDAPPA RACHHAPPA v. THE STATE OF BOMBAY.* 
Bombay’ Prohibition Act (Bom. XXV of 1949), Sec. 103, 66(b)—Contraband articles found 
in kotha belonging to accused—Accused contending that kotha accessible to many 
persons and in charge of his servant—Mere fact that articles found in kotha whether 
proves that articles in possession of accused. 

The presumption contained in s. 103 of the Bombay Prohibition Act, 1949, arises only 
after two conditions are satisfied, namely, (i) the accused must be found to have been 
in possession of the article described in the section, and (ii) the accused must be 
unable to account satisfactorily for the possession. The presumption contained in 
this section cannot be used to infer the fact of-possession. 


Tum facts appear in the judgment. 


W. B. Pendharkar, for the applicant. 
N. L. Abhyankar, Special Government Pleader, for the State. 


RaJu J. This revision application is against the judgment of the learned 
Sessions Judge, Buldhana, confirming in appeal the conviction of the appel- 
lant under s. 66(b) of the Bombay Prohibition Act for having been found im 


*Decided, March 18, 1960. Criminal Revision Application No. 67 of 1960. 
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possession of about 210 tolas of ganja. The prosecution case was that this 
ganja was found buried at various places in the kotha admittedly proved to 
be of the applicant. The defence case was that the kotha was accessible to 
many persons and was in charge of the servant of the applicant. The learned 
Sessions Judge referred to the evidence as regards the accessibility of the kotha 
as well as the possibility of ganja being planted and also observed that in view 
of s. 103 of the Bombay Prohibition Act there was a presumption against the 
accused. He, therefore, confirmed the conviction. 


In a case like this the first question that arises is whether the contraband 
articles were in the possession of the applicant. The mere fact that. the articles 
were found in the kotha belonging to the applicant does not necessarily prove 
that the articles were in his possession. But this fact was used by the learned 
Sessions Judge along with the evidence relating to the inaccessibility of 
the kotha, the improbability of the ganja having been planted and the 
presumption under s. 103 of the Bombay Prohibition Act. There is 
no finding of the learned Sessions Judge that the contraband article viz. ganja 
was in the possession of the accused. The presumption contained in s. 103 of 
the Bombay Prohibition Act comes into operation only after a person is found 
to be in possession of an intoxicant of which he is unable to account satisfac- 
torily. Sub-section (Z) of 's. 103 of the Bombay Prohibition Act runs 
as follows :— 

“In prosecutions under any of the provisions of this Act, it shall be presumed with- 

out further evidence, until the contrary is proved, that the accused person has com- 
mitted an offence under this Act in respect of any intoxicant, hemp, mhowra flowers 
or molasses or any still, utensil, implement or apparatus, whatsoever for the manufac- 
ture of any intoxicant as are ordinarily used in the manufacture of such intoxicant or 
any materials which have undergone any process towards the manufacture of any in- 
toxicant or from which an intoxicant has been manufactured, for the possession of 
which he is unable to account satisfactorily.” 
The presumption arises only after two conditions are satisfied, namely, (i) the 
accused must be found to have been in possession of the article described in 
s. 108, and (ii) the accused must be unable to account satisfactorily for the 
possession. The presumption contained in this section cannot be used to infer 
the fact of possession. The learned Sessions Judge is, therefore, wrong in uti- 
lizing the presumption contained in this section to hold possession proved. 

The application for revision is, therefore, allowed, the conviction of the appli- 
cant and the sentence passed on him are set aside and the learned Sessions 
Judge is directed to re-decide the appeal in the light of the observations made 
in this judgment. The fine, if paid, shall be refunded. 


Application allowed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 





Before Mr. Justice Tambe and Mr. Justice Raju. 


RAMDAS ZINGA BANJARI v. THE ADDITIONAL COMMISSIONER, 
i NAGPUR.® 
Berar Regulation of Agricultural Leases Act (XXIV of 1951), Sec. 164—Bombay Tenancy 
and Agricultural Lands (Vidarbha: Regiqn and Kutch Area) Act (XCIX of 1958), 
Sec. 182—References under s. 164 of Act XXIV of 1951 or appeals arising out of 
these pending before Revenue Courts at time of coming into force of Act XCIX of 
1958 whether to be decided as provided in s. 132(3) (a) of latter Act. 


References made under s. 16A of the Berar Regulation of Agricultural Leases Act, 
1951, or appeals arising out of those proceedings which were pending before the Reve- 
nue Courts at the time the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, came into force must be decided, as if the latter 
Act had not been passed. The apposite provisions that would govern such cases are 
the provisions of s. 132(2) of the Act of 1958. 

Chandbeg v. Raje Madhaorao,’ applied. 


Tue facts are stated in the judgment. 


C. 8. Dharmadhikari, for the pet*ioner. 
J. M. Chandurkar, for respondents Nos. 4 and 5. 


Tamse J. By this petition under arts. 226 and 227 of the, Constitution of 
India the ‘petitioner prays for issuance of a writ of certiorari quashing the 
order dated October 18, 1959, made by the Additional Commissioner, Nagpur 
Division, Nagpur, respondent No. 1 hereto, and for a direction that the appeal 
be heard and decided by respondent No. 1 in accordance with the law. 

Following facts give rise to this petition. Respondent No. 5, Shewantabai 
was the landholder of S. No. 41 situate in village Dabhadi, taluq Darwha, 
district Yeotmal. She transferred that field under a registered deed dated 
April 27, 1957, to Gangadhar, respondent No. 4 hereto. Gangadhar filed a 
civil suit on July 19, 1957, against petitioner Ramdas alleging therein that he 
was in possession of the field, that he had performed summer operations in 
the field and that Ramdas had forcibly dispossessed him. The defence of 
Ramdas was that he has acquired the status of a protected lessee under the 
Berar Regulation of Agricultural Leases Act, 1951, hereinafter referred to as 
the Leases Act. The Court, therefore, framed an’ issue, whether Ramdas was 
a protected lessee within the meaning of the Leases Act. The Court then re- 
ferred that question to the Revenue Officer for its decision under s. 16A of 
the Leases Act. The reference was heard by the Sub-Divisional Officer, res- 
pondent No. 3 hereto. He by his order dated March 13, 1958, held that Ramdas 
had not acquired the status of a protected lessee, and answered the reference 
accordingly. Against this decision of the Sub-Divisional Officer the petitioner 
Ramdas took an appeal to the Collector, Yeotmal. It was heard by the Deputy 
Collector with revenue appellate powers, respondent No. 2 hereto. He reject- 
ed the appeal. The petitioner then preferred a second appeal before res- 
pondent No. 1, the Additional Commissioner, who held that the effect of 
coming into force’ of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, hereinafter referred to as the new Act, 
on December 30, 1958, was that he had no jurisdiction to hear the appeal. In 
this view of the matter he transferred the second appeal to the Bombay Reve- 
nue Tribunal for disposal. The reasons given by him are as follows: 

“The Berar Regulation of Agricultural Leases Act. has since been repealed by the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958, 


“Decided, April 8, 1960. Special Civil 1 (1960) 62 Bom. L. R. 502, F.B. 
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coming into force on 30th December, 1958. Under section 132(3)(a) of the new Act, 
- these proceedings stand transferred to the corresponding authority under the new Act. 
It is urged by the appellants counsel that under section 132(2) this Court has juris- 
diction in the case. I do not agree with the contention, firstly, because I have no 
powers whatsoever under the new Act which has come into force and secondly any 
rights which section 182(2) may secure are restricted only to the right of appeal/revi- 
sion; they do not extend to the forum by which appeal or revision may be heard. This 
case is, accordingly, transferred to the Bombay Revenue Tribunal for disposal.” 

The petitioner, therefore, has preferred this petition. 

Mr. C. S. Dharmadhikari, learned counsel for the petitioner, contends that 
the Additional Commissioner was in error in holding that the second appeal 
stood transferred to the Revenue Tribunal, a corresponding authority under 
the new Act. In our opinion, the contention is well-founded. Mr. J. N. Chan. 
durkar, learned counsel for respondents Nos. 4 and 5, does not oppose this 
petition. 

It is first necessary to consider whether a second appeal lay to the Addi. 
tional Commissioner against an appellate order of the Deputy Collector. As 
already stated, the proceedings out of which the appeal arises is a reference 
decided by the Sub-Divisional Officer under s. 16A of the Leases Act. Sub- 
section (2) of s. 17 of the Leases Act provides: 

“Except where the provisions of this Act provide otherwise, from every decision 

or order of a Revenue Officer under this Act er the rules made’ thereunder an appeal 
shall lie as if such decision or order had been passed by such officer under the Berar 
Land Revenue Code, 1928.” 
This Act was passed in 1951. At that time, the Berar Land Revenue Code was 
in force. It is a matter of history and it is not in dispute that both the Berar 
Land Revenue Code and the C.P. Land Revenue Act were repealed and the 
provisions therein were consolidated in and amended by the Madhya Pradesh 
Land Revenue Code, 1954. Section 41 of that Code which deals with appeals 
is, therefore, admittedly the relevant provision. We are here concerned with a 
second appeal from an appellate order made by the Deputy Collector exercising 
appellate powers. Sub-section (3) of s. 41 originally provided that against 
any order passed in first appeal by the Deputy Commissioner, a second appeal 
shall lie to the Board. The provisions of-sub-s. (3) of s. 41 stood amended by 
Act 8 of 1958. The effect of s. 3 of the Commissioner’s Act (Act 8 of 1958) 
read together with item 12(2) of the Schedule is that the word ‘Commissioner’ 
gets substituted for the word ‘‘Board”’ in sub-s. (3) of s. 41 of the M.P. Land 
Revenue Code. Thus under s. 41(3) of the M.P. Land Revenue Code as amend- 
ed by the Commissioner’s Act, an order made in appeal by the Deputy Com- 
missioner, i.e. the Collector or Deputy Collector, with appellate powers, would 
lie to the Commissioner. It is not in dispute that the Additional Commissioner 
is competent to exercise the powers of the Commissioner. 

It is next to be seen whether the aforesaid position obtaining on the eve of 
coming into force of the new Tenancy Act has undergone any change by virtue 
of s. 132 of the new Act 80 far as this case is concerned. That section was con- 
sidered by a Full Bench of this Court in a decision reported in Chandbeg v. 
Raje Madhaorao.1 The facts of one of the cases considered by the Full Bench 
may briefly be stated. The landlord instituted a suit against his erstwhile 
tenant for possession of his field on the ground that the, period of lease had 
expired and his tenant was, therefore, not entitled to remain in possession of 
the field. In answer to the claim of the landlord, the tenant pleaded that he 
was a permanent tenant in respect of one field and a tenant of antiquity in 
respect of the other field under the Berar Land Revenue Code and on these 
allegations he resisted the landlord’s claim for possession. The trial Court 
decreed the plaintiff-landlord’s claim in respect of one field but dismissed it 
in respect of the other. Both the parties appealed. The appellate Court 
decreed the landlord’s claim in full. The tenant, therefore, preferred a second 


1 (1960) 62 Bom. L. R. 502, F.R- 
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appeal and during the pendency of the second appeal the new- Act came into 
force. - A, question arose whether the rights between the parties were to be 
decided in accordance with the law prevailing at the time of the institution ' 
of the suit or they were to be decided in accordance with the provisions of the 
new Act. It would be noticed that the facts of the instant case are. similar. 
The plaintiff has instituted; this suit in a ‘civil Court: under the ordinary law 
claiming possession on the allegation that the defendant is a trespasser. The > 
defendant here'is claiming the status of a protected lessee under the Leases 
Act; in that case status of a tenant of antiquity and a permanent tenant under 
the Berar Land Revenue Code were claimed by the defendant. The learned 
Chief Justice who delivered the judgment of the Court after reproducing s. 
182(2) of the new Act at page 511 observed: 

..The suit was an ordinary ejectment suit filed by the landlords under the ordi- 
nary Jaw in order to obtain possession of their lands from their tenants. It was not 
a suit under any of the enactments which have now been repealed. In this suit, the 
defendants claimed certain rights conferred by the repealed enactments. Mr. Abhyan- 
kar:has contended that as rights were claimed under the repealed enactments, the suits 
must be deemed to have been instituted under the provisions of those enactments. This 
argument cannot be accepted. Section 132 itself draws a distinction between suits in 
which rights are claimed under the repealed enactments and those instituted under the 
enactments repealed. The former suits are governed by sub-s. (2) of s. 132, while 
clause (b) of sub-s. (3) applies to the latter class of suits. The suit in the present case 
will, therefore, fall under sub-s. (2), and as provided in that sub-section, it must be 
continued and disposed of, as if the Tenancy Act had not been passed.” 

In our opinion, these observations apply with full force to the facts of the 
present case. In our judgment, therefore, references made under s. 16A of 
the Leases Act or appeals arising out of those proceedings which were pend- 
ing before the Revenue Courts at the time the new Tenancy Act came into 
force will have to be decided, as if the new Tenancy Act had not been passed. 

The Additional Commissioner has held that the appeal pending before him 
stood transferred to the Revenue Tribunal under s. 132(3) (a) of the new Act. 
That provision runs as follows: 

“(3) Notwithstanding anything contained in sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant 
or for the recovery or restoration of the possession of the land under the provisions 
of the enactments so repealed, pending on the date of the commencement of this Act, 
before a Revenue Officer or in appeal or revision before any appellate or revising 
authority shall be deemed’ to have been instituted and pending before the correspond- 
ing authority under this Act and shall be disposed of in accordance with the provisions 
of this Act.” 

On reading this clause it is clear that to attract its provisions the following con- 
ditions have to be satisfied. The proceedings should be (i) for termination of 
the tenancy or (ii) for ejectment of a tenant or (iii) for recovery or restora- 
tion of possession. The second condition is that these proceedings must be 
under the provisions of any of the enactments repealed and the third condition ~ 
is that the proceedings should be pending before a Revenue Officer or in 
appeal or revision before any appellate or revising authority on the date the 
new Act came into force. Now, in the instant case, it cannot be said that the 
proceedings are either for termination of, the tenancy or for ejectment of a 
tenant or for. reéovery or restoration of possession under the repealed Act i.e. 
the Leases Act.’ The Revenue Officer was only answering a reference made 
to him by a civil Court under s. 16A of a repealed Act (Leases Act). Beyond 
recording an answer to the question referred to him and returning the refer- 
ence with his answer to the referring civil Court the Revenue Officer has no 
jurisdiction to make any other order. That being the position, s. 132(3) (a) 
of the new Tenancy Act has no application to the facts of the present case. The 
apposite provisions that would govern the case, as already stated, are the provi- 
gions of sub-s. (2) of s. 132 of the new Act. The error which has vitiated the 
L.R.—48 
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order of the Additional Commissioner has resulted in failure to exercise the ~ 
jurisdiction vested in him under law. The order is, therefore, liable to be - 
quashed. : os 

In the result, the impugned order of respondent, No. 1 is quashed and the 
case is sent back to respondent No. 1 for disposal in accordance with law. 

Before parting with the case, it is necessary to mention that Mr. Chandur- 
kar, learned counsel for respondents Nos. 4 and 5, had raised a contention 
before us that on proper construction of sub-s. (2) of s. 17 of the Leases Act, 
there was no right of second appeal in a matter arising out of a reference 
under s. 16A. We do not express any opinion on this question as this question 
has not been dealt with by the appellate authority. It is open to Mr. Chandur- 
kar to raise that question before the Commissioner if so advised. 

As this petition was not opposed by any of the respondents, we make no 
order as to costs. 

Order accordingly. 


(NAGPUR BENCH] 


Before Mr. Justice Raju. 


VASANT JAIWANTRAO MAHAJAN v. TUKARAM MAHADAJI 
PATIL.® 
Civil Procedure Code (Act V of 1908), O. IX, r. 13, proviso—Applicability of proviso— 
Money decree against two defendants for breach of contract—Whether provisions of 
proviso to O. IX, r. 13 attracted to such decree. 


For the application of the proviso to O. IX, r. 13, of the Civil Procedure Code, 1908, 
what is necessary is that the original decree which is being set aside at the instance 
of only one defendant should be of such a nature that it cannot be set aside as against 
that defendant only. Such decrees are, for instance, a decree for possession of a 
house in the joint possession of persons, a partition decree, and a decree for joint 
possession of property in the joint possession of two or more persons. 

Where the original decree was a decree for a certain specified amount passed 
against two defendants, who were previously members of a partnership, for breach 
of a contract with the plaintiff, held that such a decree for money was not of such a 
nature that it could not be set aside against one defendant only and to such a decree 
the provisions of the proviso to O. IX, r. 18, of the Code were not attracted. 

Khagesh Chandra v. Chandra Kanta, distinguished. 

Gopala Chetti v. Subbier’ Bhura Mal v. Har Kishan Das,’ Mahomed Hamidulla 
v. Tohurennissa Bibi’ Munshi Ram v. Malava Ram, Meenakshi Sundaram Pillai v. 
Chandrakasa Naicker’ and Hiralal Morarka v. Sitaram,’ referred to. 


Tae facts appear in the judgment. 


B. A. Masodkar and B. B. Raikar, for the applicant. 
V. R. Manohar and R. K. Manohar, for opponent No. 1. 


Ravo J. A decree passed in favour of one Tukaram and against defendants 
Nos. 2 and 3 was set aside as against defendant No. 3 only under O. IX, r. 13, 
Civil Procedure Code, by the Civil Judge, Yeotmal. But while setting aside 
the decree as against defendant No. 3 only, no order was passed as regards 
the decree as against the other defendants. Defendant No. 2 then made an 
application under s. 151, Civil Procedure Code, and also for review under 


*Decided, April 21, 1960. Civil Revision 4 (ery LL.R. 25 Cal. 155. 
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O. XLVII,. I. 1 to is successor of the Judge who had passed the order under 
Ò: IX, r. 13, praying that the decree bé also treated as having been set aside 
as against defendants Nos. 2, 1 and 8. The successor Judge, Mr. Poa 
held that the decree proceeded on the. ‘grounds common to defendants Nos. 
and 3 and that it should have been set aside against all the defendants os 
defendants Nos. 2 and 3, under the proviso to O. IX, r. 13, but he held that 
although the order passed by his predecessor was contrary to the proviso, he 
` had no jurisdiction to correct that illegality on a review, because illegality of 
the order of his predecessor was not a sufficient cause for review under 
O. XLVII, r. 1, Civil Procedure Code. He, therefore, rejected the applica- 
tion of defendant No. 2 who has now come in revision. 


It is contended for the applicant that the view taken by the lower Court 
that this was not a good ground for review is wrong. He relies on Hari Sankar 
,v. Anath Nath’. He also supports the reasoning of the lower Court that in 
this case the original Judge who. had set aside the decree should have set 
aside the decree against all the defendants and not merely as against 
defendant No. 3 who had applied under O. IX, r. 18. The suit in 
which the decree came to be passed was filed by Tukaram against a firm 
(defendant No. 1) consisting of its two partners defendants Nos. 2 and 3, alleg- 
ing that the two partners, defendants Nos. 2 and 8, as partners of the firm 
' defendant No. 1, had entered into a contract to plough 200 acres of plaintiff’s 
land, and claimed damages for breach of the contract. No written statement 
was filed by defendant No. 1, but defendants Nos. 2 and 3 filed a written state- 
ment repudiating the claim of the plaintiff. Defendant No. 3 did not appear. 
A decree was passed for Rs. 2,640 against defendants Nos. 2 and 3. Defendant 
No. 2 led evidence but defendant No. 3 did not appear on the date when the 
evidence was recorded. The Court passed a decree for Rs. 2,640 against de- 
fendants Nos. 2 and 3. 


In my opinion, the trial Court erred in its view that it had no powers to 
review the order passed by its predecessor in a case like this, but I differ from 
the view taken by it that this was a case in which the order passed by its 
predecessor should have been modified by setting aside the decree as against 
both the defendants and not merely as against defendant No. 3, who had 
applied under O. IX, r. 13. Their Lordships of the Federal Court held in 
Hari Sankar v. Anath Nath: 

“That a decision is erroneous in law is certainly no ground for ordering review. If 
the Court has decided a point and decided it erroneously, the error could not be one 
apparent on the face of the record or even analogous to it. When, however, the Court 
disposes of a case without adverting to or applying its mind to a provision of law which 
gives it jurisdiction to act in a particular way that may amount to an error analogous 
to one apparent on the face of the record sufficient to bring the case within the purview 
of O. 47, R. 1 (CP.C.)” 

It is, therefore, clear from the ruling of their Lordships of the Federal Court 
that the view taken by the trial Judge, that he has no power to review the 
question decided by his predecessor, is not correct because his predecessor had 
not considered the question whether the proviso to O. IX, r. 13, was to be ap- 
plied or not. If the relevant provision of law had not been considered at the 
time of passing the order, such an order can and should be reviewed if neces- 
sary by the Judge who passes that order or by his successor. I, therefore, 
hold that the trial Judge erred in his view that he had no power to review 
the order passed by his predecessor. # 

It is contended by the learned counsel for the applicant that although the 
lower Court held that the order passed by its predecessor was illegal it did 
not set aside the order because it thought that it had no power to review the 
order, and that if this Court holds that the order could have been reviewed 
the original: order passed should be set aside. But this Court cannot set aside 
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the order passed unless it agrees with the view taken by the lower Court that 
ae original order was contrary to the proviso to O. B, r. 18, Civil Procedure 
ode. 

The lower Court thought that the order passed by its predecessor was con- 
trary to law because (i) the deeree in question is one and indivisible, (ii) the 
decree is likely to result in two inconsistent decrees if the decree is not set 
aside against defendants Nos. 2 and 3, and (iii) the decree proceeds on the 
grounds common to defendants Nos. 2 and 3. In addition to these grounds it 
is also urged by the learned counsel for the applicants that in the interests 
of justice the whole decree should be re-opened and the decree should be set 
aside against both defendants Nos. 2 and 3 and not merely against one of them, 
namely, defendant No. 3 who had applied under O. IX, r. 13, to have the 
ex parte decree set aside. Learned counsel for the applicant has relied on 
Khagesh Chandra v. Chandra Kanta?, Gopala Chetti v. Subbter®, Bhura Mal 
v. Har Kishan Dast, Mahomed Hamidulla v. Tohurenntsse Bibt®, Munshi Ram 
v. Malava Ram® and Meenakshi Sundaram Pillai v. Chandrakasa Naicker.? 

It is unnecessary to consider the Calcutta case at any great length because 
that was a decision under the old Civil Procedure Code and the view taken by 
the Chief Justice of the Calcutta High Court was that under s. 108 of the 
old Code if a decree was to be set aside the whole decree should be set aside 
against all the defendants and not against some only of the defendants. 


The Assam case deals with a different set of circumstances, because in that 
case the suit had been decreed eg parte against one defendant and dismissed, 
after contest, against another defendant. It was held by the majority of the 
Full Bench of the Assam High Court that O. IX, r. 13, and the proviso to it 
do not confer any jurisdiction upon the Court to reverse a decree dismissing 
the suit of the plaintiff as against some of the defendants. In the instant 
case the ex parte decree had been passed against both defendants Nos. 2 and 3 
and not in favour of one of them. The case of the Assam High Court has, 
therefore, no application to the instant case. But the view has been expressed 
that if the decree is joint and indivisible or if there is a possibility of con- 
flicting decrees, then the whole decree should be set aside under the proviso 
to O. IX, r. 18. In Meenakshi Sundaram v. Chandrakasa Naicker in a suit 
filed for delivery of a house and mesne profits against defendants Nos. 2 and 
3 and defendant No. 1 who had purchased the house in execution of a decree 
against the undivided brother of defendants Nos. 2 and 3, these two defendants 
were ex parte and the plaintiff compromised with defendant No. 1, with the 
result that the decree was passed against all the defendants for possession and 
for mesne profits. Defendant No. 2 who had been ez parte, got the decree 
set aside under O. IX, r. 18. Plaintiff filed a petition saying that if the ex 
parte decree is set aside against defendant No. 2, it should also be set aside 
against all the defendants. It was held that the decree was of an indivisible 
character because it was for the possession of the house which itself was in- 
divisible, and if the share of one of the defendants is excluded, delivery in 
effect was impossible. The Madras High Court, therefore, set aside the ez 
parte decree against all the defendants, although the petition to do so had 
been filed by the plaintiff. This case is an authority for the proposition that 
if the decree was joint and indivisible and if the setting aside of the decree 
against one of the defendants only would result in an impossibility: of execu- 
tion, then the whole decree should be set aside. In Munshi Ram v. Malava 
Ram a decree had been passed ex parte against the principal debtor and his 
surety and after the ez parte decree against the principal debtor was set 
aside under O. IX, r. 13, it was held that the Judge was in error in setting 
aside the decree against the principal debtor without setting it aside against 
the surety. 


2 [1954] A-I.R. Assam 183, F.B. 5 (1897) LL.B. 26 Cal. 155. 
3 (1903) I.L.R. 26 Mad. 604. 6 [1917] A.I.R. Lah. 194. 
4 (1902) T.L.R. 24 All. 383. 7 [1927] A.I.R. Mad. 560. 
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If we look at the wording of the proviso to O. IX, r. 18, it provides that 
where the decree is of such a nature that it cannot be set aside as against such 
defendant only, the decree may be set’ aside against all or any of the other 
defendants also. The proviso contemplates cases where the decree is of such 
a nature that it cannot be set aside against one defendant only. Such cases 
are, for instance, a decree for possession of. a house in the! joint possession of 
persons, a partition decree, and a decree for joint possession of property in 

. the joint possession of two or more persons. It is the nature of the decree that 
-is.the determining factor and not the reasons behind the decree. Even if the 
defence of two defendants is common and even if the decree proceeds on & 
-ground common to all the defendants, the ultimate decree should not be set 
aside against all the defendants unless it is of such a nature that it cannot be 
set aside as against one defendant only. Two decrees may be inconsistent in 
the: sense that. the grounds given are inconsistent. A decree against two or 
more defendants may be a decree for a certain amount of money as damages 
for breach of a contract, and if the decree against one of the defendants is 
set aside under O. IX, r. 13, and ultimately the suit is dismissed against such 
a defendant on the ground that he did not commit a breach of contract, then 
though the grounds may be inconsistent the original decree is not of such a 
nature ;that it cannot be set aside as against one defendant only. Generally 
„in the case of a. money-decree the application of the proviso to O. IX, r. 18, 
Civil Procedure ‘Code, is not attracted. In Hiralal Morarka v. Sitaram®, which 
was a case of money lent to two defendants carrying on business under a part- 
nership, name and in which an ex parte decree passed against defendants Nos. 1 
and 2 and in favour of the plaintiff, was set aside against defendant No. 1 
under O. IX, r. 13, it was held that the application of defendant No. 2 for 
setting aside the ex parte decree against him also under the proviso to O. 

r. 13, should be rejected because the money-decree was not an indivisible de- 
eree and the argument of inconsistent decrees being possible was rejected. For 
the application of the proviso to O. IX, r. 13, it is not sufficient that there 
was possibility of inconsistent decrees but what is necessary is that the original 
decree, which is' being set aside at the instance of only one defendant, is ‘of 
such a nature that it cannot be set aside as against that defendant only ; if 
there is such ‘an ‘infirmity in the original decree, then only action would be 
taken ‘under the proviso. 

Ini the instant case, the original decree was a decree for- Rs. 2,640 passed 
against defendants Nos. 2 and 3, who were previously members of a partner- 
‘ship of defendant No. 1, for breach of a contract with the plaintiff to plough 
200 acres of land. Such a decree for money is not of such a nature that it 
cannot be set aside as against one defendant only. A suit for money can be 
decreed against ‘one défendant and dismissed against: another, or it-may be 
“decreed against both the defendants or dismissed against both. To such a 
decree the provisions of the proviso to O. IX, r. 13, are not attracted. Such 
a decree is not one and indivisible. Nor would there be inconsistent decrees 
if the decree is set aside only against one of the defendants. The interests 
of justice also do not require that the decree should be set aside against all 
the defendants even though the decree proceeds on grounds common to the 
defendants. I, therefore, reject the revision application with costs. 


Application dismissed. 


8 (1962) 64 Bom. L.R. 635. 
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Before Mr. Justices Tambe and Mr. Justice Raju. 
PUNJABRAO DEORAO v. SHESHRAO BABURAO. * 

Hindu Law—Adoption—Widow—Agreement by widow with coparcensr not to adopt without his 
consenti— Widow adopting without such consent—Validity of adopiion—Enforceability of agres- 
ment—Indian Evidence Act (I of 1872), Secs. 6, 32(5)—Admisatbility of deed of adoption for 
deciding issue of fact of adoption. 7 

An agreement in restraint of the exercise of power to adopt between a widow of a deceased 
coparcener and a male member of the coparcenary is bad in law on ground of public policy. 
Whether the restraint is absolute or partial is of no consequence. 

Jagannadha v. Kunja Bihari,! Sadashiv v. Reshma,* Tender y. St. John Mildmay? and 
Janson v. Driefontein Consolidated Mines, Limited,* referred to. 

Where the execution of a deed of adoption forms a part of the transaction of adoption 
itself, it is relevant under s. 6 of the Indian Evidence Act, 1872, for deciding the issue of 
the factum of adoption and is admissible. It also being the record of the fact of adoption, 
oan be used to corroborate the testimony of witnesses in Court. 

Where the deed of adoption contains the statement of the adoptive widow that she has 
taken a person in adoption and the widow being dead cannot be called as & witness, the 
statement as it relates to the relationship by adoption can be admitted under 8. 32(5) of the 
Indian Evidence Act, 1872. 

Biradh Mal v. Prabhabhati Kunwar’ and Diwakar Rao v. Ohandanial Rao,’ referred to. 


The facts are set out in the judgment. 


R. K. Manohar and V. R. Munohar, for the appellant. 
M. R. Bobde, S. A. Sohoni and D. B. Padhye, for respondents Nos. 1 to 5, 8 
and 10, 


Tameu J. This is a plaintifi’s appeal.. It arises out ofa suit for partition of im- 
movable property mentioned in schedule 1 and movable property mentioned in 
achedulo 2 of the plaint. In appeal the claim relating to all the items of the 
movable property mentioned in schedule 2 is not pressed but it is restricted to 
those items which are admitted by defendants Nos. 1 and 2 in their written 
statement. Immovable property mentioned in schedule 1 of the plaint consists of 
800 acres and 34 gunthas of agricultural land situate at villages Gonapur, Dapura, 
Navkhed, Majlapur and Waki, talug and district Akola, a house and gaiwada in 
village Gonapur, and an open site in village Waki. The claim of the laintiff is 
founded on an alleged adoption by Kausalyabai on September 16, 1947. Wollowing 
facta are not in dispute in appeal. Tho genealogical tree of the parties is as follows 


Kadtajl (died) 
Zabuji 7 1923) - Baburao (deft. 1). 
Deorao (d. 9-7-35) : I 
= Kausslyabai Rambhau Sheshrao Ramesh 
(d. 6-5-1949) (d. 1945) (deft. 2). (deft. 5.) 
Punjabrao (P1F.) Vishwasrao Nillanth 
(Alleged to be adopted). (deft. 3). (deft. 4). 
“Decided, October 7, 1959. First Appeel 3 [1938] A.O. 1. 
No. 178 of 1953, inst the decision of M. Z. 4 [1802] A.C 484. 
Hasan, First Additional District Judge at 5 (1930) 41 Bom. L. R. 1061, P.C., s.e. 
Akola, in Civil Suit No. 9-A of 1951. [1939] A. I. R. P.O. 152. 


1 rea} A. I. R. Mad. 447. 6 (19186) I. L. Ru 44 Cal. 201, P.O. s.o. 
2 1031) 89 Bom. L. R. 1115, s.c. [1938] 18 Bom. L. R. 992. 
Bom. . 
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Interest of defendants Nos. 3 and 4’is looked after by their guardian-ad-litem 
maternal grandfather Atmaram and the interest of defendant No. 5 is looked after 
by his guardian-ad-litem Baburao (defendant No.1). Baburao also died during the 
pendency of this appeal and is now represented by his legal representatives 
respondents Nos. 6 to 11, besides those who were already on record. 

After the death of Deorao, Kausalya had made applications that her name be 
mutated in place of her deceased husband Deorao. Her aforesaid claim was contested 
by Baburao, defendant No. 1 and ultimately a compromise was arrived at between 
them on April 14, 1936, and was reduced to writing in the form of a deed of main- 
tenance (Ex. 1-D-7) executed by Baburao in favour of Kausalya whereunder he 
agreed to give her a sum of Rs. 450 per year; in case of default the deed further 
creates a charge over certain property mentioned in the deed, a Kararnama was also 
executed by Kausalya in favour of Baburao on the same day (Ex.1-D-21). Material 
part of this Kararnama for the purposes of this appeal is that thereunder Kau- 
salya agreed not to adopt without the permission of Baburao. Kausalya then 
left the village Gonapur where the family was staying and went to stay with her 
father and mother at Sindi, then went to her maternal uncle’s place at Neri but 
after 4 or 5 years’ stay there again returned to Sindi, stayed there for a little while 
in the house of one Bhaurao, @ cousin of the plaintiff, stayed with him for a year 
or so and then purchased a house for herself and stayed in that house separately till 
her death. For a certain length of time her mother Anusuya (1-5 D.W.7) stayed 
with her. The plaintiff is a resident of village Sindi and is staying there with 
his mother Sarja and his brothers. His name in the natural family was Shankar 
and his father’s name was Zinguji. At the material time the plaintiff's father 
was not alive but his mother Sarja was alive (P. W. 5). 

On September 15, 1947, an agreement was executed by the plaintiffas Shankar 
son of Zinguji in favour of Kausalya whereunder he agreed to the terms proposed 
by Kausalya that in the event he was adopted by herhe will lay claim only to ird of 
the property, that 3rd property would belong exclusively to Kausalya and she 

be at liberty to dispose it of in any manner she liked. This deed was presented 
by Kausalya for registration at Anjangaon in the Sub-Registrar’s office on September 
27, 1947. It appears that it was not properly stamped and, therefore, it was im- 
pounded on that day and thereafter on realisation of stamp duty and penalty it 
was vena on August 25, 1948, and was then registered on September 15, 1948 
(Ext.-A-1). 

Next day, i.e.on September 16, 1947, a deed purporting to be an adoption deed 
was executed by Kausalya in favour of the plaintiff. The deed recites the fact 
of adoption and also that the plaintiff's name for the natural family was changed 
from Shankar to Punjabrao. Adoption deed (Ex. P-62) was presented at An- 
jangaon for registration by the plaintiff on September 27, 1947, and was registered 
on the same day. 

On the same day, i.e. on September 27, 1947, a sale deed was executed jointly 
by Kausalya and plaintiff in his capacity as the adopted son of deceased husband 
of Kausalya, in favour of Gulabrao Sheoramji Deshmukh and Damodhar Laxman 
Nathe. It purports to sell 3 pie share in almost all the agricultural fields described 
in schedule 1 of the plaint. This sale deed was presented for registration before 
the Bub-Registrar, Anjangaon, by Kausalya and it was registered on the same day. 
It is for a consideration of Rs. 2,000—it is Exhibit 1. D-19 on record. 

About a year thereafter, i.e. on July 29, 1948, a sale deed was executed for a 
consideration of Rs. 30,000 by the plaintiff in his capacity as the adopted son of 
Deorao, in favour of Shantilal. The property sold under the sale deed consisted 
of half share in about 33 or 34 fields mentioned in schedule 1 of the plaint. This 
deed is also signed by Kausalya as a party consenting to the sale and in her consent 
note she has admitted that the plaintiff was her adopted son. It was presented 
before the Sub-Registrar Anjangaon for registration on July 30, 1948, and both the 
plaintiff and Kausalya have admitted execution of this deed before the Sub-Registrar. 

On June 26, 1948, the plaintiff gave a notice through his pleader Mr. Pagay to 
Baburao, defendant No. 1, claiming 8 annas share in the property and for its parti- 
tion and separate possession. The claim was laid on the footing that he was an 
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adopted son of Deorao. Defendant No. 1 gave a reply to this notice Ex. 1-D. 5-A. 
The date, howover, is not known, He has denied the plaintiff’s right. The plaintiff 
again gave another notice on July 12, 1949 (Ex. 1. D.-3). As already stated Kau- 
salya died May 6, 1949. The plaintiff instituted this suit on October 17, 1950. 

The plaintiff’s case in brief is that the property mentioned in schedules 1 and 
2 was the ancestral property inthe hands of Baburao and Deorao of which Baburao 
was the manager. While being joint with Baburao, Deorao died on July 9, 1935, 
leaving behind his widow Kausalya. - Kausalya adopted him as a son to Deorao on 
September 16, 1947, and he was, therefore, entitled to half share-of Deorao in the 
ancestral property. He further-pleaded that under the agreement dated April 
14, 1936, Baburao made Kausalya to agree that she would not adopt a boy without 
his permission. This condition was not at all binding on Kausalya in law. She 
had exercised her right to take a boy in adoption to her husband and has adopted 
the plaintiff on September 16, 1947, with all necessary Hindu ceremonies. She also 
executed an adoption deed in his favour on September 9, 1947. The plaintiff has 
therefore, got all the rights of Deorao in the joint family property. On these alle- 
gations the plaintiff claimed a declaration that he is a duly and validly adopted 
son of Deorao and as such entitled to half share in the family property. He further 
claimed partition and separate possession: of his half share. 

The suit was contested by defendants Nos. 1 to 6 on various grounds. Defendants 
Nos. 1 and 2 have filed a common written statement. They admit that Kadtaji 
had two sons, Baburao and Zabuji and they constituted a joint Hindu family. 
After the death of Kadtaji and Zabuji, defendants Nos. 1-5 and Deorao constituted 
a joint Hindu family. They also admit that Baburao was the manager of the joint 
family. After the death of Zabuji, Deorao was brought up by Baburao and was later 
married to Kausalya. On the death of Deorao, Kausalya was only entitled to get 
maintenance out of the joint family property and was not entitled to half share 
in the estate; the maintenance paid to her was not in any manner insufficient or 
small in view of agricultural depression prevailing in Berar since the year 1930, 
the agreement executed by Kausalya on April 14, 1936, was a duly and validly 
executed document and was in accordance with law, it. was, therefore, binding 
on Kausalya, the alleged adoption of the plaintiff, even if any, was therefore invalid 
in the eye of law. They also denied the factum of adoption of the plaintiff. These 
defendants thus denied the plaintiff’s claiza in toto. In special pleadings defen- 
dants Nos. 1 and 2 pleaded that Deorao was ailing for about a year prior to his 
death on July 9, 1935; he was unable to digest any food and was sinking day by 
day; Kausalya was attending on him, during his lifetime Deorao expressed in the 
presence of Kausalya and several other persons that he did not desire to take any 
boy in adoption and he was opposed to the idea of adoption altogether; he had 
no intention of adopting a son to himself; nor did he like his wife Kausalya to adopt 
a son to him after his death; he had so expressed his desire to Kausalya; and 
with this idea he executed a document styled Vyawasthapatrak on June 29, 
1935, expressing a desire that Baburao (defendant No. 1) should give Ra 200 per 
year to Kausalya for her maintenance, if she desired a separate maintenance and if 
she did not remarry after his death; that about two days before his death Deorao, 
when he had lost all hopes of recovery, actually prohibited Kausalya from taking any 
boy in adoption: without the permission of Baburao. These defendants further 
stated that by the aforesaid document of June 29, 1935, Deorao expressed an un- 
equivocal intention to separate from the joint family and effected a severance of 
status by declaring his separate share and under that deed bequeathed all his estate 
to defendant No.1. According to them, this document amounts to a will by Deorao. 
It was his last will executed by him whilst he was in a sound and disposing state of 
mind, The will was binding on Kausalya and the plaintiff. Even if the plaintiff 
is able to prove that he has been validly adopted by Kausalya, the adoption cannot 
in law divest defendant No. 1 of the estate of Deorab which he obtained under the 
will. They further plead that this will also operates by necessary implications as a 
prohibition to Kausalya to adopt a son to him. On this.ground also the adoption 
is invalid. They further plead that defendant No. 1 had executed a maintenance 
deed in favour of Kausalya on April 14, 1936, agreeing to give her Rs. 450 per year 
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by way of maintenance and Kausalya inher turn had executed a Kararnama in his 
favour whereunder she had agreed not to adopt any boy without the permission of 
Baburao. This agreement was executed by Kausalya in obedience to the desire of 
her husband and the direction expressed by him before his death. There was, 
therefore, not only implied prohibition but also an express prohibition to Kausalya 
to adopt without the permission.of Baburao. According to these defendants Kau- 
alya never intended to adopt the plaintiff and the alleged adoption was nothing but 
8 farce; no rights were intended to be created in favour of tho plaintiff and they 
have not been created in favour of the plaintiff by this adoption; even if there was 
any adoption of the plaintiff it was invalid in law because,it was without the consent 
of Baburao (defendant No. 1). Without prejudice to the above pleas the defen- 
dants further pleaded that the plaintiff had executed two-sale deeds one on Septem- 
ber 27, 1947, and another on July 29, 1948, in favour ofthe vendees mentioned therein; 
the plaintiff, therefore, cannot lay any claim to the property. sold by him under 
those sale deeds even if he proves the adoption. At any rate, the property con- 
veyed by the plaintiff under these sale deeds will have to be taken into account in 
determining the plaintiff’s share at the time of partition. 

Defendants Nos. 3 and 4, viz. Vishwasrao and Nilkanth, sons of deceased Ram- 
bhau, who was a son of Baburao, adopted the written statement of defendants Nos. 
1 and 2 and they further pleaded that 4 acres and 4 gunthas out of 8. No. 3312 and 
8. Nos. 43 and 45 situate at mauza Gonapur, Ñ. Nos. 5/1 and 22/2 situate at mauza 
Dapore and 8. No. 9 situate at mauza Nawkhed are the self-acquired property of 

-their father Rambhau and is, therefore, not liable to be partitioned. It is their case 
that Rambhau had purchased these fields with the-funds supplied to him by his 
maternal uncle Atmaram Maruti. 

Defendant No. 5 adopted the written statement of defendants Nos. 1 and 2. It 
is not necessary to state other pleas raised by the defendants because they are not 
now pressed before us 

After the written statements of the defendants, the plaintiff amended his plaint 

and pleaded that the sale deed dated July 29, 1948, executed in favour of Shantilal 
was obtained by Shantilal fraudulently and the whole of the consideration mentioned 
therein was false and fictitious and it was not binding on him. With the permission 
of the Court Shantilal was joined as a party to the suit. The trial Court held that 
the aforesaid sale deed dated July 29, 1948, was a fictitious document and the con- 
sideration recited therein was false. He has, therefore, held that the said sale deed 
was not binding on the plaintiff. Shantilal has not preferred any appeal against 
that decision of the trial Court and it is, therefore, not necessary to consider in detail 
this aspect of the case and the pleas raised in this respect. By another amendment 
„to the plaint the plaintiff denied the alleged Vyawasthapatra dated June 29, 1935, 
executed by Deorao. He pleaded that the said document was not genuine. He 
further denied that even if it is established that it was executed by Deorao, he had 
never intended to execute it as a will and the document is not in law a will. 


It is pertinent to note that the plaintiff had raised no plea in respect of another 
sale deed dated September 27, 1947, which according to the defendants was executed 
by him. 

The trial Court held that Deorao had not at any time expressed that he did not 
desire to adopt a son or that Kausalya should not adopt a son to him; Deorao also 
had not executed the Vyavasthapatra dated June 29, 1935; Deorao had at no time 
prohibited Kausalya from adopting a son to him; Kausalya had executed a Karar- 
nama in favour of defendant No. 1 Baburao on April 14, 1936, and had thereunder 
agreed not to adopt a.son without the latter’s permission; this agreement was bind- 
ing on her; the adoption of the plaintiff by Kausalya without the consent of Baburao 
was, therefore, invalid in law. The trial Court has also further held that Kausalya 
had at no time intended to adopt the plaintiff as a son to her husband and the factum 
of his adoption was not proved by the plaintiff. The trial Court further held that 
the defendants have not been able to prove that there was any self-acquired pro- 
perty of Rambhau. In view of the findings that the factum of adoption was not 
proved and that the Kararnama dated April 14, 1936, was binding on Kausalya, the 
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trial Court dismissed the plaintiff's suit. ‘The plaintiff has, therefore, preferred this 
appeal. 

The parties to this appeal are Shudras by caste and it is not in dispute that they 
are governed by the Bombay School of Hindu Law. 


Mr. Manohar, learned counsel for the appellant, challenges the findings of the 
trial Court on two issues namely, the factum of adoption and the binding nature of 
the Kararnama dated April 14, 1936; on the other hand, Mr. M. R. Bobde, learned 
counsel for the respondents, supports the findings of the trial Court on these two 
issues and further contends that the trial Court was in error in holding that Deorao 
had not executed the Vyavasthapatra dated June 29, 1935, and that there was 
no self-acquired property of Rambhau. Mr. Bobde has also further contended that 
in view of the two sale deeds executed by the plaintiff and Kausalya on July 29, 
1948, and September 27, 1947, the plaintiff has divested himself of the properties 
under the sale deeds and as such he is not entitled to institute this suit. 


The first question that arises for consideration in this case, therefore, is whether 
the plaintiff has been able to prove that he had been validly adopted by Kausalya, 
on September 16, 1947. As already stated the parties are Shudras and, therefore, 
the only thing which is necessary to establish the factum of adoption is the ceremony 
of giving and taking. The law in this respect is well-settled and according to Mulla 
(p. 655) i 


“No religious ceremonies, not even datta homam, are necessary in the case of Budras.... 
The physical act of giving and receiving is absolutely necessary to the validity of an adoption. 
This is so not only in the case of the twice-borm classes, but also in the case of Sudras. It is of 
the essence of adoption, and the law does not accept any substitute for it. Mere expression of 
consent, or the execution of a deed of adoption, though registered, but not accompanied by an 
actual delivery of the boy, does not operate as a valid adoption. To constitute giving and taking 
in adoption all that is necessary is that there should be some overt act to signify the delivery of 
the boy from one family to another.” 


[His Lordship after considering the oral evidence in the case, proceeded.] 


Turning to the documentary evidence chronologically, the first document is the 
Kararnams executed on September 15, 1947, i.e. a day prior to the date of adoption, 
by the plaintiff in favour of Kausalya (Ex. A-1 in appeal). This document was not 
filed by any of the parties in the case before the trial Court though it was referred 
to in the evidence of Atmaram (P.W. 6) and plaintiff (P.W. 7) and a certified copy 
thereof was also tried to be obtained by defendant No. 1 for tendering it in evidence, 
as it appears from para. 66 of the judgment. The relevancy and importance of the 
document cannot be in dispute. We were ofthe opinion that the production of this 
document would be of assistance to us in the matter of determination of this import- 
antissue. We, therefore, directed the plaintiff to file this document on record. The 
plaintiff has not filed the original on record but has filed a certified copy thereof in 
this Court. After hearing the parties we then admitted this document on record. As 
regards its relevancy no objection was raised by the respondents. We also examined 
the plaintiff as a witness in this case on this document. He has proved that he is 
unable to produce the original document and has admitted execution of the original. 
An opportunity had also been given to the respondents to cross-examine the plaintiff 
and we heard the parties on this document. As already stated, even before the trial 
Court it was the defendants’ case that the Kararnama was executed by the plaintiff 
in favour of Kausalya but its contents only were not known. It being a docu- 
ment relating to adoption it was not possible for the respondents to get a certified 
copy. Now the document is before us and it clearly shows that a day previous to 
the adoption, there was an agreement between the plaintiff and Kausalya; Kausalya 
was ready to adopt only if the plaintiff would agree to her becoming owner of the 2/3 
of Deorao’s half share in the property and the plaintiff on adoption becoming owner 
of Deorao’s 1/3rd share. The plaintiff specifically agreed to this condition of 
Kausalya and the Kararnama evidences this agreement. This document had been 
presented for registration by Kausalya on the same day the deed of adoption had 
been presented before the Sub-Registrar, Anjangaon, for registration. 
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Second document is the deed of adoption to which we have already referred. 
This document was presented for registration by Punjabrao and its execution was 
admitted by Kausalya before the Sub-Registrar. Mr. Bodbe, in the first instance, 
contends that this document is inadmissible in evidence. We really fail to under- 
stand the contention that the deed of adoption is irrelevant to the decision of an 
issue of adoption. In the majority of cases, as in the instant case, execution of a 
deed of adoption forms a part of the transaction of adoption itself, and is relevant 
under s. 6 of the Evidence Act. Apart from it, it is the record of the fact of adopt- 
ion and can be used to corroborate the testimony of witnesses in Court. Further, 
the deed contains the statement of Kausalya who. being dead could not be called to 
the witness-box. The statement relates to the relationship by adoption and is also 
admissible under sub-s. (6) of s. 32 of the Evidence Act. 


The value of a deed of adoption in deciding the factum of adoption cannot be 
denied. Biradh Malv. Prabhabhati Kunwar! is an instance where practically exe- 
cution of a deed of adoption was found to be sufficient evidence of the factum of 
adoption, and in Diwakar Rao v. Chandanlal Rao? absence of an adoption deed was 
considered to be a very important circumstance negativing the factum of adoption. 
The contention of Mr. Bobde that the deed of adoption is inadmissible in evidence 
in deciding the issue of factum of adoption must, therefore, be rejected. 


It is next argued by Mr. Bobde that though there is a recital in the deed about 
Barja giving the plaintiff in adoption-there is no recital in the deed about Kausalya 
receiving the plaintiff in adoption. This contention also, in our opinion, has no 
foree.. The deed recites: ; 

“awe Gat grata dae ag. og gel ATTA At GT ATS agia, a 
amy atte gare È gee aad Fa sew Geeta aT aasa a afaa 


“You have been adopted as a son and therefore from today you have become my son and 
you have obtained the rights of a natural son. These rights have been obtained by you by virtue 
of the ceremonies performed today and this deed of adoption.” : 
These recitals clearly amount to Kausalya’s accepting the plaintiff as her adopted 
son. [His Lordship after considering some other evidence in the case, concluded]. 


Disagreeing with the learned Judge of the trial Court we hold that the 
plaintiff has established the fact of adoption, viz. that he was given in adoption 
by his mother Sarja and received in adoption by Kausalya. 


It is next to be seen whether this adoption being without the consent of defendant 
No. 1 is invalid in law in view of the Kararnama (exh. 1-D-21) executed by Kausalya 
on April 14, 1936, in favour of defendant No. 1 Baburao. It is the contention of 
Mr. Manohar that this Kararnama being opposed to public policy is void. He has 
placed reliance on the decisions in Jagannadha v. Kunja Bihari? and Sadashiv Waman 
V. Reshma‘ and observations of Mayne at page 200 and observations at page 164 of 
Gopalchandra Sarkar Sastri. Mr. Bobde, on the other hand, contends that what- 
ever be the legal position in respect of the agreement whereunder a widow is abso- 
lutely prohibited from taking a boy in adoption, it has no application to the present 
agreement which does not absolutely debar Kausalya from adopting a son. She 
has been only prohibited from adopting ason without the consent of defendant No. 1. 
Such an agreement cannot be said to be opposed to public policy. He has referred 
us to the warnings sounded in Fender v. St. John-Mtldmay® and Janson v. Driefon- 
tein Consolidated Mines, Limited’. 

As already stated it is not in dispute that on the death of Deorao, Kausalya had 
filed applications in the revenue Court for the mutation of her name in place of her 
deceased husband Deorao in revenue papers. Her applications were opposed by 
defendant No. 1, the then Karta of the joint family. A compromise was ultimately 


1 (1939) 41 Bom. L. R. 1061, P.C., 8. c. 4 (1937) 39 Bom. L. R. 1115, s.o. [1938] 
[1939] ATR. P.C. 152. Bom. 84. 

2 (1916) I.L.R. 44 Cal 201, P.C. s.c. 5 [1938] A.C. 1. 
18 Bom. L.R. 992. 6 [1802] A.C. 484. 

8 [1919] A.I.R. Mad. 447. 
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effected between them and was evidenced by the documents exhs. 1. D-7 and 1. D-21, 
both executed on the same day i.e. April 14, 1936, and at the same time. Exhibit 
1. D-7 is a deed of maintenance executed by Baburao in favour of Kausalya where- 
under ho agreed to give Rs. 450 per year to Kausalya as maintenance, and exh. 1. 
D-21 is a Kararnama executed by Kausalya in favour of Baburao whereunder she 
inter alia agreed not to adopt without. the consent of defendant No. 1 Baburao. 
The question is whether exh. 1. D-21 executed by Kausalya in favour of de- 
fendant No. 1 is opposed to public policy. 

The term ‘Publio Policy’ has not been defined. But it is Seniénally dodra in 
the sənse that which is best for the common good of the community. In view of the 
generality of the principle it has been as observed in Fender v. St. John Mildmay 
and Janson V. Driefontein Consolidated Mines, Limited repeatedly pointed out that 


“Public policy is always an unsafe and treacherous ground for legal decision...Public 
policy isa very unstable and dangerous foundation on which to build until made safe by decision.” 
(1902 A.C. at pp 600 & 507). “Publio policy, is a vague and unsatisfactory term, and calculated 
to lead to uncertainty and error, when applied to the decision of legal rights.” (1988 A.C. 1). 
The expression “unruly horse” has been very often used in connection with it. But 
nonetheless certain principles are by now well established. In Fender v. St. John- 
Mildmay Lord Atkin observed (p. 12): ` 


“But thero is no doubt that the rule exists. In cases where the promise is to do something 
contrary to public policy which for short I will call a harmful thing, or where the consideration 
for the promise is the doing or the promise to do 4 harmful thing a Judge, though heis on slippery 
ground, at any rate has a chance of finding a footing. The contract is unreasonably to restrict 
a man’s economic activities, to procure a marriage between two persons, to oust the jurisdiction 
of the Court. These things are decided to be harmful in themselves. To do them is injurious 
to public interests. But the doctrine doesnot extend only to harmful acts, it has to be applied 
to harmful tendencies. Here the ground is still less safe and more treacherous.” 

Explaining the aforesaid expression ‘harmful tendency of a contract’ Lord Atkin 
- further observed (p. 13): 


“...It can only mean, I venture to think, that taking that class of contract as a whole the 
contracting parties will generally, in a majority of cases, orat any rate ins considerable number 
of cases, be exposed to a real temptation by reason of the promises to do something harmful, 
i.e., contrary to public policy; and that it is likely that they will yield toit. All kinds of con- 
tracts provide motives for improper actions, e.g. benefits deferred until the death of a third party, 
and contracts of insurance. To avoid a contract itis not enough that it affords a motive to do 
wrong: it must surely be shown that such a contract generally affords a motive and that it is 
likely to be effective.” 

In Jagannadha v. Kunja Bihari Wallis C. J. held that an agreement by which a 
widow understood not to adopt in consideration of the assignment of two villages 
to her was void as contrary to public policy. The ratio of this decision, in our view, 
is that an agreement between a male coparcener and a widow of a deceased copar- 
cener which imposes a restraint on the exercise of a widow’s right to adopt a son to 
her deceased husband is opposed to public policy, even if there be a valuable con- 
sideration for such an agreement. It is true as contended by Mr. Bobde that in that 
case a widow had been given by her husband an authority to adopt but, in our view, 
it should make no difference. The authority given to her by her husband to adopt 
does not mean and cannot mean a command to her to adopt. In certain parts of 
India, to enable a widow to adopt she had to have an authority of her husband, in 
certain other parts the consent of the sapindas, yet in certain other parts a widow 
could adopt without an authority of her husband and without the consent of the 
sapindas. A widow falling in the first two categories came on par with a widow of 
the last category when she had an authority of her husband or consent of the sapin- 
das to adopt. In all these cases it was not obligatory on the widow to adopt.but 
it was her choice to adopt. Anagreement in restraint of the exercise of that, power 
is held to be opposed to public policy and, therefore, void. 

In Sadashiv Waman v. Reshma facts were: Senior widow executed a deed of relin- 
quishment in favour of the junior widow whereunder she relinquished her right to 
adopt. Thereafter the senior widow adoptedason. A aon arose whether thia 
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adoption by the senior widow after having relinquished the right to adopt in favour 
of the junior widow. is valid. An argument was raised that the adoption was valid. 
The agreement executed by the senior widow in favour of the junior widow being in 
restraint of the exercise of her right to adopt was opposed to public policy and was, 
therefore, void. In repelling the argument, Divatia J. observed (p. 1119): 


' “I will take the latter argument first, (relinquishment being against the policy of Hindu 
Law). There had been cases, for instance, Suriya Rau v. Raja of Ptttapur*? and others, in which 
it has been held that the prohibition to adopt was against public policy. Butall these cases were 
not between co-widows but between a widow on the one hand and someother person claiming to 
be interested in the estate on thé other hand, in which the arrangement was that the widow 
should not adopt with the result that theline of succession would change. It is quite clear that 
such an arrangement under which a widow agrees not to adopt at all oris prohibited from adopt- 
ing would be against public policy, and I need not go into the reasons why it is so. But tho case 
of oo-widows does not stand on the same footing. Both the widows have got the right to con- 
tinue the line by edoption, but the senior widow has a preferential right.” 

These observations affirm the view taken in Jagannadha v. Kunja Bihari. These 
two decisions have been cited with approval by Mayne in “Hindu Law” (llth ed.) 
at page 200. The learned author observed: 
“A widow cannot bind herself by an agreement with the reversioners or others not to adopt 

a son to-her husband. Such an agreement is void as contrary to public policy since the 
authority is given to her not for herself but for her husband’s benefit.” ' 
It is true that in the aforesaid case of the Madras High Court the widow had agreed 
not toadopt at all while in the instant case the bar is not absolute. But that, in our 
opinion, would not be a material factor in the application of the principle deducible 
from these decisions to the instant case. It is that an agreement in restraint’ of a 
widow’s exercising her pov er to adopt is against public policy being repugnant to 
the Hindu law. Whether-the restraint is absolute or partial is of no consequence. 
The practical result is the same. There is also another aspect to it. ` If such agree- 
ments are counterianced and upheld by Courts it would in a large number of cases 
tempt, if not encourage, the male members in the coparcenary to over-reach the 
widows of deceased coparconers.: It is common knowledge that in this country 
percentage of education is very low specially amongst women. They generally are 
inexperienced ‘in the ways of the world. When she loses protection of her husband 
on his death she is usually in a helpless condition. “Till about recently, and we are 
dealing with such a case, a widow of a coparcener had only the right of residence and 
maintenance in tho family property. She, therefore, for all practical purposes was 
dependent on the male members of the coparcenary, if not at thoir mercy. A widow 
and the male members of a co-parcenary thus very rarely stand on equal footing. 
She normally is not in a position to protect her interest adequately, while, on the 
other hand, male members have more experience of the world and being in possession 
of funds of the joint family are in a position to harrass a widow of a coparcener. It 
cannot be disputed that the male members very rarely welcome the idea of having a 
new male member introduced in the coparcenary by adoption. These existing cir- 
cumstances afford a strong temptation to them to take undue advantage of unequal 
situation in making a widow agree not to adopt without their consent. Taking tho 
human nature as it is it can be safely assumed that in a very large number of cases 
the male members would sucoumb to these temptations, if agreements of this typo 
are countenanced in a Court of law. It is well-known how difficult it usually 
is to prove that consent to an agreement was obtained by practising fraud or by 
exercising undue influence. For a widow, who generally is in a helpless position, 
it is well nigh impossible to discharge this heavy onus. For reasons stated above, 
‘in our opinion, an agreement in restraint of exercise of power to adopt between a 
widow of a deceased coparcener and male member of the coparcenary is-bad in law 
on grounds of public policy. In our judgment the agreement in question, viz., exh. 
1. D-21 being opposed to public policy is void and inoperative. 

Mr. Bobde also argued that to require a. widow to obtain consent of the sapindas 
of her husband or the manager of the family cannot be said to be opposed to the 
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principles of Hindu law. This agreement, therefore, cannot be struck down as bad 
in law on that ground. It is true that the law of adoption in force at the relevant 
time was not uniform throughout India; in certain other parts a widow could adopt 
without having an authority from her husband; in certain parts she could not adopt 
without his authority; and yet in certain other parts in the absence of an authority 
from her husband, she could adopt with the consent of her husband’s kindreds. 
But that does not mean that requiring a widow to have a consent of sapindas, where 
it is not required, would not be against the principles of Hindu law governing that 
territory, where such consent is not required. Further, our conclusion that agree- 
ment in suit is opposed to public policy is not founded on the sole ground that it is 
repugnant to the principles of Hindu law. As already stated there is also additional 
ground of its harmful tendencies. It is, therefore, not possible to accept this argu- 
ment of Mr. Bobde. 

Assuming for a moment that agreement exh. 1 D-21 is not opposed to public policy, 
it is next to be considered whether the adoption is invalid on account of it being in 
contravention of the terms of exh. 1 D-21. In our opinion, even assuming that exh. 1 
D-21 is not void but a binding contract between defendant No. land Kausalya, the 
adoption of the plaintiff by Kausalya cannot be said to be void. It is not in dispute 
that Kausalya could adopt without the authority of her husband, consent of her 
huaband’s kindreds was not required for the validity of the adoption in law. She, 
therefore, had the capacity to adopt under the law without obtaining the ‘consent of 
defendant No.1. Exhibit 1. D-21 cannot have the effect of destroying this inherent 
capacity which Kausalya had under the Hindu law governing her. It is not in 
dispute that the mother of the plaintiff was fully qualified to give him in adoption. 
It is also not now in dispute that the age of the plaintiff or the state of his being 
married did not render him unfit for being adopted. This adoption, therefore, 
will have to be upheld in spite of the fact that it was without the consent of defendant 
No. 1. Mayne at page 200 has observed that an adoption in breach of an agreement 
he widow not to adopt must be considered to be valid on the principle of factum 


It is next contended by Mr. Bobde that Deorao had prohibited Kausalya from 
adopting a son. In support of his contention he has referred us to the Vyavastha- 
patra (exh. 1. D-6) alleged to have been executed by Deorao on June 29,1935. This 
argument of Mr. Bobde raises in fact two questions; firstly, whether the alleged deed 
was in fact exeouted by Deorao and secondly if it is found that it was so executed by 
Deorao whether its contents amount to a prohibition either express or implied. We 
will first consider whether the deed is executed by Deorao. 


[His Lordship after dealing with the evidence on the point, concluded] 


Last question raised by Mr. Bobde is that the learned Judge of the trial Court 
should have hold that 4 acres and 4 gunthas out of field No. 33/2, and fields Nos. 43 
and 45 situate at Gonapur, fields Nos. 5/1 and 22/2 situate at Dapora and field No. 
9 situate at Nawkhed was the self-acquired property of Rambhau and, therefore, it 
was the self-acquired property of his sons Vishwasrao and Nilkanth (respondents Nos. 
3 and 4) and was, therefore, not liable to be partitioned. This contention of Mr. 
Bobde, in our opinion, has some force. In respect of these fields the case of res- 
pondents Nos. 3 and 4 is that Rambhau had purchased this property with the funds 
supplied to him by his maternal uncle Atmram Maroti (1-5 D.W. 12). 

The law apposite to the question which we have to decide is well-settled and is 
stated in Shrinivas Krishnarao Kango v. Narayan Devjs Kango’ thus: 

“It is well-settled that proof of the existence ofa Hindu joint family does not lead to the 
presumption that property held by any member of the family is joint and the burden rests upon 
any one asserting that any item of property was joint to establish the fact. But where it is 
established that the family possessed some joint property which from its nature and relative 
value may have formed the nucleus from which the property in question may have been acquired 
the burden shifta to the party alleging self-acquisition to establish affirmatively that the pro- 
perty was acquired without the aid of the joint family property.” 


7 [1055] I S.C. R. 1. s.c. 57 Bom. L.R. 678. 
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On the facts of this case the joint family had considerable property. Prior to the 
date the aforesaid fields were purchased, the property consisted of 800 acres of land. 
It would be safe to infer that it was possible for the family to purchase the aforesaid 
fields from the income of the aforesaid 800 acres. The burden of proof undoubtedly 
is on respondents Nos. 3 and 4 to establish their case affirmatively that Rambhau 
purchased those fields out of the funds supplied to him by his maternal uncle. 

[His Lordship after referring to the evidence on the point, concluded]. 

In our opinion, therefore, respondents Nos. 3 and 4 have been able to establish that 
the property purchased under exhs. 3-D-1, 3-D-2 and 3-D-3, i.e. fields Nos. 5/1 
and 22/2 situate at Dapora and 4 acres and 4 gunthas out of field No. 33/2situate at 
Gonapur, were acquired by Rambhau with the fundssupplied to him by his maternal 
uncle, Asregards the rest of the fields, in our opinion, there is no satisfactory evidence 
on record to hold that respondents Nos. 3 and 4 have discharged the burden of proof 
that rested on them. 

To summarize our findings, we hold that tho plaintiff is validly adopted by Kau- 
salya as a son to her deceased husband Deorao, by virtue of the adoption, the plain- 
tiff was entitled to get only 1/3rd share in the -/8/- share of Deorao in the joint 
family property inasmuch as he has already given up his right in respect of the re- 
maining 2/3rd share under the Kararnama dated September 15, 1947, after adopt- 
ion the plaintiff and Kausalya had alienated 3 pies share in 49 fields mentioned in 
the sale deed exh. 1-D-19, dated September 27, 1947. We, therefore, direct that 
in partitioning the aforesaid share of the plaintiff equitable adjustment should be 
made on this footing. The property now available for partition is only the agri- 
cultural fields mentioned in Sch. 1 except 4 acres and 4 gunthas out of field No. 33/2 
of Gonapur and fields Nos. 5/1 and 22/2 of Dapora and algo field No. 12/1 of Dapora 
and 38/3 of Gonapur as held by the learned Judge of the trial Court as not belonging 
to the joint family and not challenged before us and the movable property admitted 
by defendants Nos. 1 and 2 in their written statement. 

In the result the appeal is partially allowed. The judgment and decree of the 
trial Court are set aside and it is directed that a decree in accordance with the obser- 
vation made hereinbefore be drawn up. In view of partial success of the plaintiff 
in the case we direct that costs be borne by the parties as incurred throughout. 


Order accordingly. 


i Before Mr. Justice Mudholkar and Mr. Justice Naik. 
VINAYAK SHRIPATRAO PATWARDHAN v. THE STATE OF BOMBAY.* 


States Merger (Governor's Provinces) Order, 1949, Ol. 7(a)—Civil Procedure Oode (Act V of 1908), 
O. XXII, r. 10—Oonstitution of India, Art. 300(2)(b)\—Merger of former Indian State in succ- 
ceding State—Laws in former Indian State allowed to be continued by succeeding State— Whether 
continuance of such laws by itself means that liabilities of citizens against Indian State recognised 
by succeeding State—Such liabilities whether “financial obligations” under cl. 7(a) of Order of 
1949—Applicabiltity of O. XXII, r. 10, Otvil Procedure Code, to State substituted under 
art. 300(2)(b) of Constitution. 


From the mere fact that certain laws which were in force in e former Indian State were 
allowed to continue by the succeeding State in which it had merged, it does not follow that 
the liabilities against the Indien State and in favour of the citizens are also recognised by 
the succeeding State. On the point of recognition stronger proof must be adduced and 
that proof may consist of express recognition or implied recognition or of recognition by 
conduct, but, it must be a recognition of a specific right. 

Bholanath J. Thaker v. State of Saurashtra,! Bhojrajji v. Saurashira State? and D. D. Cement 
Co. Ltd. v. I.-T. Commr.*, referred to. 


“Decided, December 14, 1959. First Appeal sion, at Sangli, in Special Civil Suit No. 97 
No.326 of 1956 (with Civil Revision Appli- of 1949. 

cation No. 1663 of 1956 and Civil Appli- l Hea A.I.R. 8.C. 680. 

cation No. 4014 of 1958), against the decision 2 (1968) 61 Bom. L. R. 20, F.B. 

of R. K. Saklikar, Civil Judge, Senior Divi- 3 [1958] A.I.R. 8.C. 816. 


` 
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The financial liabilities referred to in cl. 7(a) of the States Merger (Governor’s Provinces) 
Order, 1949, are the liabilities incurred by the Dominion Government in the process of the 
governance of the merged State. The rights of private citizens against the merged State 
which had accrued prior to its merger have no relation to the governance of a State nor do 
they arise out of the governance of a State. They are not, therefore, financial obligations 
which pass on to the successor Government. 

The principles which hold good in the case of a party substituted under O. XXI, r. 10, 
Civil Procedure Code, 1908, cannot apply to the case of a State which has been substituted 
in its constitutional right. The provisions for substitution mode by art. 300(2)(b) of the 
Constitution of India aremade to cover cases where the liability has been accepted by the 
succeeding State. It must be established that there is a right which can be enforced against 
the succeeding State. If the rightiteelf has lapsed, then the substitution will not revive the 
plaintiff’s right. In such a case the substitution takes place for enabling the substituted 
State to resist the plaintiff's claim. i 


The facts are stated in the judgment. 
F. A. No. 826 of 1956. 


R. B. Kotwal, for the appelant. 
V. H. Gumaste, Assistant Government Pleader, for the respondent. 


C.R.A. No. 1668 of 1956. 
V. H. Gumaste, Assistant Government Pleader, for the petitioner. 
R. B. Kotwal, for the opponent. 


Narx J. The suit giving rise to this appeal was filed by the plaintiff originally 
against the Miraj State for the following reliefs: 


l. A full and detailed account be taken of defendant’s management cf the Saranjam 
Estate from 1915 to the date of suit in respect of income from all items of income such as court- 
foo, registration, stamps, fines, Abkari, excise, opium and other items received or deemed to have 
been received by the State in its capecity as the manager of the Estate. 

2. A doclaratjon that the plaintiff is entitled to the income from the date of suit from such 
items as Abkari, excise, opium and such other items as have relation to the excroise of civil 
and criminal jurisdiction rights over the villages. 

The plaintiff's case may be outlined as follows: The plaintiff's ancestor, Moro 
Ballal Patwardhan, was a member of the Branch of Govind Hari Patwardhan, who 
founded the Miraj Saranjam. The Peshwas granted a ‘Tainat” or a Saranjam in 
favour of Govind Hari in 1764 for a sum of Rs. 25 lacs and odd. In this grant was 
included an allowance of Rs. 5,000 which was ear-marked for Moro Ballal. Certain 
districts were allotted to Govind Hari from which he was to recover the amounts 
granted to him. It appears that in about 1800-1801 five villages were allotted to 
Moro Ballalin lieu of the amounts ‘which he was entitled to receive under the original 
grant. Those villages were, Dahivadi, Vayafale, Kusbavde, Rople and Madginhal. 
Subsequently, there was a partition between the two branches of Miraj Saranjam, 
and in that partition, Vayafalo village fell to the share of the Satanjamdar known | 
as Miraj Junior. Therefore, in lieu of village Vayafale, two other villages were y 
granted to the ancestor of the plaintiff which were Lingnoor and Wagholi. The 
plaintiff's contention is that these grants were confirmed by Mr. Chaplin represent- 
ing the East India Company. It is further his case that under the covenant or the 
troaty entered into between the Miraj Ruler onone side and the East India Company 
on the other, the rights of the saranjamdars were guaranteed. It is further his case 
that for over a century the plaintiff’s ancestors were not only recovering the land 
revenue of the villages assigned to them, but were also exercising political jurisdi- 
ction and were participating in the administration of the civil and criminal justice. 
In exercise of those rights, they were also recovering the incomes arising out of court 
fee, registration fee, stamps, fines, Abkari, excise and opium. This vahiwat went 
on till the death of Shripatrao Moreshwar which took place on July 12, 1915. 
Shripatrao left behind him two minor sons—Narayan and Govind and his widow, 
Ramabai. Narayan and Govind died in 1919 and the plaintiff, who belorged to the 
junior branch of the family of Moro Ballal, was adopted by Ramabai on December 
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27, 1920. It appears that the step-brother of the plaintiff in the natural family, 
viz. Nilkanthrao Patwardhan, raised some dispute about the adoption of the plain- 
tiff. There was, therefore, some delay in the recognition of the adoption of tho 
plaintiff by the Miraj Ruler. The management of the Saranjam estate of Shripatrao 
Moreshwar was taken over by the Miraj State under the directions of the political 
agent in about the year 1916. The adoption of the plaintiff was recognised by the 
Miraj Ruler in 1926. The villages, management of which was taken over by the 
Miraj State, were also given back to the plaintiff in about 1926-27 in instalments. 
The khasgi and inam properties were handed over in 1926 and the saranjam property, 
that is to say, right to recover land revenue was handed over to the plaintiff in 1927. 
The Miraj State, however, did not hand over the right to exercise civil and criminal 
jarisdiction and to collect revenues from sources such as registration, court fee, 
stamps, excisa etc. Considerable correspondence took place between the plaintiff 
on one side and the Miraj State on the other. The Miraj State went on crediting the 
amounts in respect of the above items in a separate account styled as ““Anamat” 
or susponse account. From time to time, the authorities informed the plaintiff 
that the question was in dispute and also under consideration. In 1941, however, 
the State authorities took up a different stand and the Miraj State passed an 
order on April 25, 1941, stating that the plaintiff was entitled only to the cash 
allowance of Rs. 5,000 and that he was not entitled to the villages as such or to 
the right to recover the land revenue from those villages. The plaintiff thereafter 
approached the Resident, who modified the order passed by the Ruler so far as the 
plaintiff’s right to recover the land revenue was concerned. The Resident held that 
the plaintiff was entitled to recover the land revenue of the six villages assigned to 
him, At the same time, he took the view that the plaintiff was not entitled to the 
incomes from items such as court fee, registration fee, stamps, excise duty eto. 
The Resident further held that the grant of the above rights appeared to have been 
made by the Miraj Ruler in view of the olose relationship of the plaintiff with the 
family of the Ruler. Those rights were, therefore, liable to be withdrawn and since 
the Ruler had withdrawn those rights, nothing more could be done about it. The 
plaintiff then sent memorials to the Crown Representative as also the Secretary of 
State. Tho memorial to the Crown Representative was turned down on May 8, 
1943, and that to the Secretary of State was turned down on May 15, 1944. There- 

_after, the plaintiff gave the necessary notice under s. 80, Civil Procedure Code, and 
brought the present suit on June 2, 1947, for the reliefs set out above. 

Pending the suit, the Miraj State came to be merged in the Bombay province and 
the State of Bombay was substituted in place of the Miraj State. The State of 
Bombay, therefore, will hereafter be called the defendant. The defendant put in 
the written statement (exh. 70) and raised a number of contentions, which are sum- 
marised as follows: 

1. That the plaintiff’s suit was barred under s. 4(7), para. 4 and s. 4(f) para. 2 of the Bombay 
Revenue Jurisdiction Act, 1876. 

2. That the suit of the plaintiff was also barred ur:der s. 4 of the Indian Pensions Act, 187]. 

3. That the plaintiff’s suit was barred by limitation. The cause of action for rendition of 
account arose in the year 1926 and the suit not having been brought within three years from 
that date, it was barred by limitation. 

4. That no suit could be brought in the municipal Court for the reliefs claimed by the plain- 
tiff. The municipal Court was not a proper forum to enforce a treaty between two sovereign 
powers like the British Government and the Miraj State. A subject of a State could not enforce 
any rights agaiust the State Government which were not expressly granted or recognised by the 
State. 

5. That the Miraj State not having recognised the rights of the plaintiff except as to land 
revenue of six villages, no other rights as were claimed in the plaint could be enforced against the 
defendant. 

6. That the rights claimed by the pleintiff in para. (3) are not rights of a civil nature. They 
are rights of governance to be exercised by the legislature of a State. 

Appropriate issues were framed. But, in the first instance, Mr. H. 8. Patil, who 
heard the suit, decided a few of the issues, which were treated as preliminary issues. 
Mr. Patil held that the Civil Court had jurisdiction to decide the dispute in suit. 

L.R.—47. 
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He also held that the Bombay State was liable to render accounts in respeot of the 
items claimed by the plaintiff so far as the management of the property since 1916 
was concerned. At the same time, he took the view that the grant being Jadid, 
that is to say, a grant made by the Miraj Ruler, was liable to be revoked and no relief 
could be claimed for continuance of bis rights under the said grant. After the above 
decision, further issues were framed by Mr. R.K.Saklikar, the successor of Mr. Patil, 
and he heard and decided those issues. The principal issue framed by Mr. Saklikar 
was as to whether the plaintiff’s claim for the accounts was in time, and he held that 
the plaintiff’s suit was barred by limitation. Consequently, he dismissed the suit 
with costs. It is from that decision that the plaintiff has come up in appeal. 

This appeal raises a number of interesting questions of law. In order, however, 
to appreciate the arguments that were advanced on these points, it is necessary to 
make ourselves clear about the nature ofthe plaintiff’s case and the reliefs claimed by 
him in the present suit. The plaintiff claimed that the rights to exercise political 
jurisdiction and torecover feessuch as court fee, stamps, registration and income from 
such sources as can be compendiously called excise, were granted to his ancestors 
by the Peshwas. This grant was confirmed by the Miraj Ruler and came to be 
enshrined in the treaty that was entered into between the Miraj State Ruler on one 
side and the East India Company on the other. In para. (9) of the plaint, specific 
reference has been made to article (8) of the treaty between the Miraj Ruler and the 
Company Government entered into in 1819 and it is said that the decision given by 
the Raja Saheb asalso by the Resident negatived the plaintiff's rights guaranteed to 
him in the aforesaid article. It is evident that any right based on a covenant or a 
treaty between two States is unenforceable even in the municipal court of the Miraj 
State. Mr. Kotwal, for the appellant, contended that those rights have been acqu- 
ired by the plaintiff by virtue of long usage, and, in any case, those rights stood till 
they were revoked in 1941. He, therefore, contended that so far as the right to 
claim the accounts of the management from 1916 to 1941 was concerned, that right 
must remain unaffected by the subsequent event viz., merger of the Miraj State in 
the Bombay Province. He suggested that inasmuch as the management of the 
Estate was taken over by the Miraj State under the directions of the Political Agent, 
the Miraj State was liable as trustees under s. 94 of the Indian Trusts Act, 1882. 
This then is the broad outline of the case set up on behalf of the plaintiff. 

In order to understand what rights were conferred upon the plaintiff’s ancestors, , 
it is necessary to trace the history as disclosed by the documentary evidence on the 
record. This history will have to be divided into two parts: (1) from 1764 to 1819 
A.D. and (2) from 1819 to 1948. Exhibit 93 is a Tainat Japta granted by the Pesh- 
was in respect of the rights of Govind Hari in 1764 A.D. It appears therefrom that 
a sum of Rs. 25 lacs and odd was granted as saranjam to Govind Hari. By saranjam 
is meant o political grant made in consideration of political or military service. 
the present case, Govind Hari and his Bhaubands, Parasram and Nilkanth were 
called upon to maintain troops and in lieu of this service a sum of Rs. 24 lacs was 
granted. In addition to the above, an extra grant to the tune of Rs. 76,000 and 
odd was made for personal allowance and it is in this category that the sum of 
Rs. 5,000 is mentioned in favour of Moro Ballal. It is further stated that certain 
districts were assigned to Govind Hari. Thelatter died in 1771-72, and, therefore, 
a second Tainat Japta was made“in favour of Wamanrao in 1773-74 (exh. 94). The 
contents of this document are the same as those of the earlier document. Moro 
Ballal died in 1774 and, in the next Tainat Japta, which was made in favour of 
Chintamanrao Pandurang, the name of Shripatrao Moreshwar in place of Moro 
Ballal is montioned. In about the year 1800-01 there was a partition between the 
two branches known as Miraj Branch and Sangli Branch and in the partition-deed 
(exh. 168) it isstated that for theamount of Tainat of Shripatrao Moreshwar, villages 
should be assigned to him. (The marathi word ‘gav’ stands for singular as also for 
plural, and from the context it is clear that the word stands for the plural i.e., vil- 
lages). It is, therefore, clear that upto 1800-01 the ancestors of the plaintiff were 
receiving a cash allowance of Rs. 5,000, which was treated as a personal allowance, 
and for the first time after 1800 or 1801, certain villages were assigned to them. 
It is, however, significant to note that there is no indication in these documents as 
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to the nature of the grant. It is not clear whether the grant was in respect of the 
land revenue only or it also covered rights, which partook of the character of the 
political rights such as exercising civil and criminal jurisdiction, recovering court fee, 
stamps, excise duty etc. Exhibit 173 is a Sanad in respect of one of the villages 
namely Dahivadi issued in the year 1803-04. It appears that in pursuance of the 
decision taken at the time of the partition between the Miraj Branch and the Sangli 
Branch in regard to the assignment of certain villages Sanads were issued which 
were meant to serve as confirmation of the grant. The Sanads of the other villages 
except Dahivadi, however, are not forthcoming. Exhibit 173 speaks of the amount 
of “Government revenue, the whole of it except the Sardeshmukhi.” This document 
specifically uses the words, “Government revenue except Sardeshmukhi.” What is 
exactly meant by Sardeshmukhi is not olear from the record, nor is it necessary for 
us to consider the same, as it has been expressly excepted from what was granted. 
In any case, it is clear that the document does not refer to rights of a political nature 
as are now claimed by the plaintiff. Exhibit 174 is another Sanad in favour of 
Balwantrao, the great grandson of Shripatrao, in 1816-17 and that also‘is in respect of 
Dahivedi village and it speaks of collection of revenue and Balwantrao is mentioned 
as the head of the cavalry. This document also does not refer to any rights other 
than the right of collection of revenue. This is all the documentary evidence that 
pertains to the pre-British period. ` 

Then comes the treaty of 1819entered into between the Miraj Ruler and the East 
India Company. The terms of the treaty are set out at page 262 of Aitchison’s 
Treaties, Engagements and Sanads, Vol. VIII, 1931. Article 8 of those terms, on 
which reliance was placed on behalf of the plaintiff, runs as follows:— 


“You will continue all rights within your jaghire whether belonging to the State or indivi- 

duals; all doomalee, surinjam and enam villages and lands.... .in conformity of the list contained 
in the grant of your surinjam; and if in any particular instance any interruption shall have been 
offered to a grant not annulled by Government, such grant shall likewise be made good without 
hindronce to the proprietor....” 
It is this article, which, according to the plaintiff, guarantees the continuance of the 
plaintiff’s right over the saranjam estate. In the year 1820 there was a partition 
between the four branches of the Patwardhan family. Exhibit 138 is a letter, which 
was written by Mr. Chaplin, who was the Commissioner, Central Division, to the 
Secretary to the Governor of Bombay, explaining on what principles, the partition 
was brought about. That letter contains the following sentence: 


“The separate Tayenahes and other deductions have been kept distinct and the reminder 
divided on the above principles as fully shown in the accompanying abstract (Ex. 139).” 
Exhibit 96, which purports to be signed by Mr. Chaplin, mentions the names of six 
villages, which were assigned to Balwantrao Moreshwar, viz., Dahivadi, Vayafale, 
Kusbavde, Roplo and Madginhal. Exhibit 171 is a letter dated February 16, 1882, 
written by Mr. Chaplin to Rao Saheb Madhavrao, suggesting to the latter that in 
lieu of village Vayafale, which was allotted to the share of Miraj Junior Ruler, the 

` villages of Lingnoor, Wagholi and Kusbavde should be given to Balwantrao Moresh- 
war. Several ‘‘Adnyapatras” were issued (exhs. 98 to 101 and exhs. 176 to 179) 
to the village officers of the six villages allotted to Balwantrao Moreshwar calling 
upon them to enforce the rights of the latter. It is significant that in none of these 
documents referred to above, any mention has been made relating to the political 
rights now claimed by the plaintiff. 

For the first time, reference to the right of the plaintiff’s ancestors to exercise 
civil and criminal jurisdiction was made in 1873. Exhibit 153 is a Yadi written by 
the Dewan of Miraj to Abasaheb Moreshwar, the ancestor of the plaintiff. In this 
letter instructions have been given as to how civil and oriminal justice was to be 
administered. Abasaheb was invested with powers of a Magistrate and was also 
asked to keep police bandoobast in the villages assigned to him. It was stated that 
‘the amounts recovered as fine would be handed over to Abasaheb. It was furthor 
stated that part of the income recovered from court fee and general stamps will be 
given to Abasaheb. He was also permitted to claim a share in the amount of regis- 
tration feo. Exhibits 155 and 156, which are respectively of the year 1876 and 
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1885, mention that the registration fee should be divided between the plaintiff’s 
ancestor and the Miraj State in a certain proportion. It should be noted that even 
in the aforesaid documents, no mention was made relating to the excise income. 
Exhibit 157 is a letter written by the Karbhari, Miraj, to Abasaheb Moreshwar 
wherein information regarding excise income was called for from the latter. Exhi- 
bit 158 is a letter written to the Karbhari by the Political Agent, in which some 
information was called for relating to the income realised by the auction of liquor 
shops. This letter was forwarded to Shripatrao for sending the necessary infor- 
mation. It appears from exh. 151, which is a memorandum written by the Karb- 
hari to Shripatrao on August 21, 1903, that a share in the amounts realised from 
the liquor contracts was given to the latter. Mr. Kotwal mainly relied on these 
documents for his contention that there was an uninterrupted usage under which 
the right of the plaintiff’s ancestors to recover all kinds of income was recognised. 
The question for our consideration is whether the exercise of the civil and criminal 
rights as also the right for collecting fees, which form the subject-matter of the 
dispute in this suit for a long period, would confer any rights upon the plaintiff, 
which can be enforced in a Court of law. Thoserights are rights of a political charac- 
ter and the plaintiff claims the position of a State,within a State or an ‘imperio with- 
in an imperium.’ There must be strong evidence for spelling out a grant of sucha 
character. Ordinarily, no State would countenance any of its subjects to exercise 
the rights of a political character. It may be that the Ruler of Miraj allowed the 
plaintiff’s ancestors to exercise the political rights, because of the close relation- 
ship between the plaintiff’s family and that of the Miraj Ruler. It may also be that 
because of the ties of kinship the Ruler tolerated the encroachment upon their rights 
of sovereignty by the plaintiff’s ancestors. If that is so, then it was open to the ruler 
to revoke those rights from the plaintiff's family at any time he liked. We do not 
think that article 8 of the treaty of 1819 will protect such rights of the plaintiff. 
At best it could be invoked for the protection of the plaintiff’s right to recover the 
land revenue, and it was on that basis that the Political Agent interfered with the 
order passed in 1941 and restored that right in respect of the above six villages to 
the plaintiff. 

Mr. Kotwal then contended that so far as the rights to claim accounts of the 
management between 1916 and 1941 are concerned, that would not be affected by 
anything done by the Ruler in 1941. He says that the deceased Shripatrao had ex- 
eroised those rights and the State took over the management of the aly waded after 
his death and purported to carry on the management as was done by dhripatrao. 
It is to be noted that this right of the plaintiff was expressly denied by the Miraj 
Ruler and the Political Agent accepted that position. So far as the rights in suit are 
concerned, Mr. Kotwal’s argument is that the management was taken over by the 
State under the directions of the Political Agent and therefore, the State stood in the 
position of a trustee and the plaintiff is entitled to claim accounts of the management 
under s. 94 of the Indian Trusts Act, 1882. It appears that the Indian Trusts Act 
was applied to the Miraj State in 1926. In the first place, it is not clear in respect 
of exactly which property the management was taken over by the Miraj Ruler. The 
tights of political character were no doubt exercised by tho plaintiff's adoptive 
father. On the death of the latter, however, those rights ceased and, in our view, 
there was no question of the State assuming those rights on behalf of the minor 
sons of Shripatrao or on behalf of the plaintiff, who was later on adopted by Rama- 
bai. The assumption of the management must be restricted to the right to recover 
the land revenue in respect of the six villages. Assuming, for a moment, that the 
Miraj State wasroally liable under s. 94 of the Indian Trusts Act, the more important 
question to be considered is, whether that liability can be enforced against the 
succeeding State viz., the Bombay State. 

It is a well-established principle “of international law that when a territory is 
acquired by a sovereign state that amounts to an act of State. It makes no di- 
ffarence how the acquisition was brought about. It may be by conquest, it may be" 
by cession following on treaty, it may be by occupation of territory hitherto un- 
occupied by a recognised Ruler. In all cases, the result is the same, Any inhabi- 
tant of the territory can make good in ths municipal Courts established by the new 
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sovereign only such rights as that sovereign has, through his officers, recognised. 
Such rights as he had under the rule of predecessors avail him nothing. Nay more, 
even if in a treaty of cession it is stipulated that certain inhabitants should enjoy 
certain rights, that does not give a title to those inhabitants to enforce these sti- 
pulationsin the municipal Courts. The rights to enforce remains only with the high 
contracting parties. These propositions were laid down by the Privy Council in Vaje- 
singji Joravarsingjt V. Secretary of State for India}, and were accepted by the Supreme 
Court’in Virendra Singh v. The State of Uttar Pradesh?. The same principles have 
been reiterated in subsequent decisions of the Supreme Court and also of this Court. 
That being-the position, it is necessary for the plaintiff to establish that the rights, 
which existed against the Miraj State, were recognised by the defendant. Mr. Kotwal 
conceded this position, but tried to show that the liability of the Miraj State was 
taken over by the defendant, by referring to various enactments, which culminated 
in the merger of the Miraj State in the Bombay State. We propose to review the 
various steps that were taken in connection with the merger, briefly, as follows: 


The Indian Independence Act was passed by the British Parliament in 1947. 
It is well-known that the British Crown had acquired certain rights in relation to 
Indian States by treaties, ugages, engagements and sanads and also by assertion of 
sovereign powers in its relation with those States, which rights are compendiously 
known as Paramountey. Although. political power was transferred by the 
British Government to the Indian Government, still paramountcy was not 
and could not be transferred. By their very nature, the paramountcy rights were 
incapable of transfer. The concept of paramountcy is‘a creature of the peculiar 
historical ciroumstances and defies any attempt at its definition. The Butler Com- 
mittee had, therefore, to remain- content by making a cryptic statement viz., ‘para- 
mountey must remain paramount’. Consistently with these principles, a provision 
is made in s. 7(/)(6) of the Indian Independence Act to the effect that as from the 
appointed day, the suzerainty of His Majesty over the Indian States lapsed. Now, 
the rights of paramountcy or suzerainty, which lapsed on account of the said pro- 
visions, were assumed by the Indian Government and the Central Legislature passed 
an Act known as the Extra-Provincial Jurisdiction Act, 1947, laying down the mode 
in which the rights of paramountey were to be exercised. The preamble of the Act 
refers to the rights, which were acquired by treaty, agreement, grant, usage, suff- 
erance and other lawful means. This reference is, obviously, to the rights, which 
were acquired by. the British Crown. It also refers to similar rights which may be 
acquired in course of time by the Central Government in relation to the areas out- 
side the provinces of India, Section 3(1) of the Act provides that “It shall be law- 
ful for the Central Government to exercise extra-provinoial jurisdiction in such 
manner as it thinks fit.” Sub-section (2) of s. 3 provides that ‘‘the Central Govern- 
mont may delegate any such jurisdiction as aforesaid to any officer or authority in 
such manner and to such extent as it thinks fit.” Section 4(7) empowers the Central 
Government to make such orders as may seem to it expedient for the effective exer- 
cise of any extra-provincial jurisdiction of the Central Government by notification 
in the Official Gazette. Sub-section (2) of s. 4 details the provisions in respect of 
which orders may be passed under sub-s. (1) thereof. In exercise of the powers con- 
ferred by ss. 3 and 4 of the Extra Provincial Jurisdiction Act, the Central Govern- 
ment issued a notification No. 150-1B dated February 25, 1948, which, in sub- 
stance, provides that 


“the Central Government is pleased to delegate to the Government of Bombay, the power 
conferred by section 4 of the said Act to make orders for or in relation to the governance of the 
said States in respect of any of the matters enumerated in List II or List III of the Seventh 
Schedule to the Government of India Act, 1935.” 

That means that the Government of Bombay was empowered to pass any orders in 
respect of subjects which fall within the provincial list or the concurrent list enu- 
merated by the Government of India Act, 1935. The above notification was super- 
seded by another notification No. 174-1B, dated March 23, 1948, which, in 
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substance, provides that 


“The Central Government is pleased to delegate to the Provincial Government of Bombay, 

the extra-provincial jurisdiction aforesaid, including the poyer conferred by section 4 of the said 
Act to make orders for the exercise of that jurisdiction.” 
In pursuance of the aforesaid delegation of power, the Government of Bombay issued 
an Order on March 2, 1948, called the ‘Administration of Deccan States Order, 
1948.’ At this stage, it may be mentioned that an agreement was entered into 
between the Miraj Ruler on one side and the Dominion Government on the other 
relating to the merger of the former territory in the State of Bombay. Article 1 
of that merger Agreement, which is contained in Appendix XIII of the White Paper 
on Indian States (p. 183), runs as follows: 


‘‘The...hereby cedes to the Dominion Government full and exclusive authority, jurisdiction 
and powers for and in relation to the governance of the State and agrees to transfer the adminis- 
tration of the State to the Dominion Government on the....day of....1948.” 


The above mentioned Order i.e. the ‘Administration of the Deccan States Order’ 
of March 2, 1948, came into force on March 8, 1948. That Order was intended 
to give effect to the Merger Agreement entered into between the Dominion Govern- 
ment on one side and the Deccan States including the Miraj State on the other. 
Clause (4) of that Order, on which strong reliance was placed by Mr. Kotwal, runs | 
as follows: 


“(1). Such provisions or such parts of provisions—(a) of any law relating to any of the 

matters enumerated in Lists IL and II in the Seventh Schedule to the Government of India Act, 
1935, or (b), of any notification, order, scheme, rule, form or by-law issued, made or.prescribed 
under any law of the class referred to in clause (a), as were in force immediately before the appoin- 
ted day in any Deccan State shall continue in force until altered, repealed: or amended by an 
order under the Extra Provincial Jurisdiction Act, 1947.” 
It is clear from this provision that the laws that were in force in any of the Deccan 
States before the appointed day, i.e., March 8, 1948, were continued until repealed 
by the new State. The Administration of Deccan States Order, 1948, was super- 
seded by another Order called the Administration of the Indian States Order, 1948, 
which came into force on June 10, 1948. Clause 4 of this Order is similar to cl. 4 
of the repealed Order, and in effect provides that 


“Such provisions, or such parts of provision—(a) of any law, or (b) of any notification, 
order, scheme, rule, form or bylaw issued, made or prescribed under any law,:as were in force 
immediately before the appointed day in any Indian State shall continue in force until altered, 
repealed or amended by an order under the Extra Provincial Jurisdiction Act, 1947.” 
Thereafter, the Central Government issued an Order known as the States Merger 
(Governor’s Provinces) Order, 1949, and the provisions of this Order are the operative 
provisions, which we will have to consider in the present case. Clause 4 of that 
Order runs thus: : 


“AN the law in force in a merged State or in any part-thereof immediately before the appoint- 
ed day (1-8-1949), including Orders made under section 3 or 4 of the Extra-Provincial Jurisdict- 
ion Act, 1947, shall continue in force until repealed, modified or amended by a competent legis- 
lature or other competent authority.” 

Mr. Kotwal’s argument, therefore, is that we have a chain of provisions in the 

successive orders under which the laws that were originally in force ‘in the Miraj 

State, were continued to be in force after the merger of that State in the Bombay 

State. Mr. Kotwal also relies on the provisions of cls. 5, 6 and 9 of that Order. 
Clause 1 (1) provides that 


“All property, wherever situate, which, immediately before the appointed day, is vested in 
the Dominion Government for purposes of the governance of a merged State shall, as from that 
day, vest in the Government of the absorbing province, unless the purposes for which the pro- 
perty is held immediately before that day are central purposes.” 

Mr. Kotwal then contended that inasmuch as all the assets of the Merging: State 
were taken over by the Dominion Government, it must follow that the lisbilities of 
the former Government were also taken over by the succeeding State. Mr. Kotwal 
says that the matter does not rest there. There is a specific provision in cl. 7 of 
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the Order of 1949 relating to all liabilities. Clause:7(a) provides: 


“Al liabilities in respect of such loans, guarantees and other financial obligations of the 

Dominion Government as arise out of the governance of a merged State, including in particular 
the liability for the payment of any sums to the Ruler of tho merged State on account of his 
privy purse...shall, as from the appointed day, be liabilities of the absorbing province, unless the 
loan, guarantee or other financial obligation is relatable to central purposes.” 
Mr. Kotwal’s argument is that financial obligations arising out of the governance of 
a merged State include the liabilities of the former States in relation to the citizens. 
We are unable to accept this argument. The financial liabilities referred to in the 
above clause sre the liabilities incurred by the Dominion Government in the pro- 
cess of the governance of the merged State. The rights of private citizens against 
the merged State which had accrued prior to its merger have no relation, whatsoever, 
to the governance of a State; nor do they arise out of the governance of a State. 
They are not, therefore, financial obligations, which pass on to the successor Govern- 
ment. Clause 9 of the Order of 1949, in effect, provides: 


“Any proceedings which, if this Order had not been made, might lawfully have been brought 
in a merged State by or against the Dominion shall, in the case of any liability arising before the 
appointed day or arising under any contract made before that day, be brought— 

(a) by or against the Dominion, if the proceedings could have been brought by or against the 
Dominion had the liability arisen after the appointed day, and (b), otherwise, by or against the 
absorbing province,” ` 
The first part-of this clause, obviously, refers to the liability, which the Dominion 
Government had incurred after the merger of the State and before the appointed 
day and the second part relates to the liability, which has arisen after the appointed 
day. This clause, therefore, cannot assist Mr. Kotwal in his present argument. 

In a nutshell, Mr. Kotwal’s argument is. that the laws that were in force in the 
former Miraj State, were continued by the various orders and one of such laws is the 
Indian Trusts Act, which was extended to the Miraj State in 1926. Under this Act, 
the Miraj State was liable to render accounts of the management to the plaintiff. 
Mr. Kotwal, therefore, contended that if the laws are saved, the rights arising under 
those laws are also saved. According to him, therefore, the plaintiff’s right to sue 
the Miraj State for accounts of the management carried on by it from 1916 onwards 
has been continued by the various provisions referred to by him. We are unable 
to accept this line of argument. The laws that were in force in the Miraj State before 
its merger were, no doubt, continued. The rights arising under those laws were 
rights between a citizen and a citizen. Assuming that the plaintiff’s right against 
the former Miraj State were kept alive, because the laws under which they arose, 
were kept alive, still the question remains whether those rights could be enforced 
by the plaintiff in the municipal Courts of the succeeding State. To that question, 
the provisions relied upon by Mr. Kotwal do not afford any answer. The rights 
between a citizen and a citizen are saved and, therefore, the proceedings for the 
enforcement of those rights, can be instituted in a municipal Court of the succeeding 
State. But, that does not apply to a right against the Beate. The enforceability 
of that right will depend upon the acceptance of that liability by the succeeding 
State. From the mere fact that certain laws, which were in force in the former 
State, were allowed to continue by the succeeding State, it does not follow that the 
liabilities against the State and in favour of the citizens were also recognised by 
the succeeding State. On the point of recognition stronger proof will have to be 
adduced on behalf of the plaintiff. That proof may consist of express recognition 
or implied recognition or of recognition by conduct, but, it must be a recognition 
of a specific right. 

Mr. Kotwal strongly relied upon a decision of the Supreme Court in Bholanath J. 
Thaker V. State of Saurashtra.” ‘The facts of that case stood as follows: A, who 
officiated as Sarnyayadhish, continued to serve the Wadhwan State till the admi- 
„nistration of the State was made over to the Saurashtra Government on Maroh 16, 
1948. Section 5 of the Dhara (Act) No. 29 of Smt. 2004 promulgated by the Ruler 
of Wadhwan State fixed the superannuation age for the State civil servants at 60 
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and A thus became entitled to remain in service till he comploted his age of 60 yéars. 
The Ruler of the Wadhwan State entered into a Covenant for the formation of the 
United States of Kathiawar on January 24, 1948. Under article 16(1) of the Cove- 
nant, the United States of Kathiawar had guaranteed either the continuance in 
service of the permanent members of the public services of each of the Covenanting 
State on conditions which would not be less advantageous than those on which they 
were serving before the date on which the administration of the State was made over 
to the Raj Pramukh or the payment of reasonable compensation. The Ruler ofthe 
Wadhwan State made over the administration of the State to the Saurashtra Goverr- 
ment. By an order dated June 29, 1948, A was retired by the Saurashtra State. 
on the ground that he had passed the age of superannuation which was taken at 55 
years on payment of three months leave salary and a monthly pension. Upon 
this A filed a suit against the Saurashtra State claiming a sum as compensation 
by reason of his premature compulsory retirement. It was contended on behalf 
of the State that the guarantee contained in article 16 of the Covenant which was 
sought to be enforcedeby A could not be enforced in the municipal Courts and the 
suit was therefore incompetent, and that the services of A with the Wadhwan State 
were during the pleasure of the Ruler of the State and that the Ruler of the State 
could have compulsorily retired him without being liable to pay him any compen- 
sation whatever, and that, therefore, the position of A was no better so far as the 
Saurashtra State also was concerned. Held: that when the Wadhwan State merged 
with the Saurashtra State all the existing laws continued until repealed. It follows 
that A’s rights under Dhara No. 29 of Smt. 2004 were still good and could have been 
enforced in the municipal Courts until either repealed or repudiated as an act of 
State. These rights were carried over after the Constitution when .the Indian Re- 
public was formed with this important difference, viz. that as A then became an 
Indian citizen the repudiation as an act of State was not any longer possible. The 
only way, therefore, to defeat his rights was by legislation, if that could be done 
under the Constitution. It was also held that the covenant could be looked at to 
seo whother the new sovereign had waived his rights to ignore rights given under the 
laws of the former sovereign. Mr. Kotwal argued that this case is an authority for 
the proposition that when the existing laws prevailingin the merging State are con- 
tinued after its merger, the rights flowing under those enactments can be enforced 
against the succeeding State. We are not prepared to accept this line of reason- 
ing. The first point to be noted is that the Wadhwan Ruler had passed an Act 
known as Dhara No. 29 of Smt. 2004, under which he fixed the superannuation 
age for the State servants at 60. Under this Act, the appellant in that case could 
claim to serve till 60 years of age. Thereafter there was an agreement entered into 
amongst the various Rulers of the States of Kathiawar including the respondent- 
State, as a result of which the United States of Kathiawar came into being. The 
agreement entered into by the Rulers of the States of Kathiawar was an agree- 
ment between sovereign States of equal status. By coming together and forming 
a United State, they surrendered all their sovereign rights and made them over to 
the new States of Kathiawar. One of the covenants of the agreement provided 
that the conditions of service of the various States would not be worse off in the 
newly created State. This covenant was article 16(1). The covenant further 
guaranteed either continuanco of service of the permanent members on the same 
conditions or payment of reasonable compensation. The United States of Kathia- 
war was, later on, transformed into the State of Saurashtra and it was as a result of 
the order of the latter that the appellant was made to retire. It is important to 
remember that Dhara No. 29 of Smt. 2004 was continued by the new State. It is 
significant to note that the right of the appellant in the above case directly flowed 
from Dhara No. 29, which was continued in force after the formation of the Sau- 
rashtra State. The appellant’s right was not a matter, which required adjudication. 
There was no question of anybody disputing the appellant’s claim to serve till 60 
years of age. In the present case, the right of the plaintiff is hotly disputed and, 
in fact, was repudiated by the Ruler of the Miraj State and that decision was upheld 
by the Political Agent. The second point of distinction is that under the covenant 
the rights of the servants of the various merging States flowing from the various 
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enactments in force in those States, were preserved and guaranteed. The Supreme 
Court has pointed out that the covenant could be looked at to see whether the new 
sovereign had waived his rights to ignore rights given under the laws of the former 
sovereiga. In the present oase, all that has happened is that, the general laws 
prevailing in the Miraj State have been preserved. The plaintiff’s right does not 
flow from any of the provisions of the old Acts. On the other hand, it was a dis- 
puted claim and had no basis to stand upon until it was finally decided by a com- 
petent Court. In such a case, it can hardly be argued that since the laws have been 
continued, the rights against the State also have been preserved. 

Mr. Kotwal then referred to a decision of a Full Bench of this Court reported in 
Bhojrajji v. Saurashtra State. In that case, the Thakore Saheb of ayla had dir- 
ected that a sum of Rs. 30,000 should be paid to the appellant, who was his younger 
son, for building a Darbargadh at the appellant’s Giras village Dhedhuki. The order 

_ provided that the amount of Rs. 30,000 should be paid to the appellant within five 
years. Pursuant to this order, the appellant was paid Rs. 6,000 in the year 1946 
and Rs. 6,000 in the year 1947. The sum of Rs. 18,000 remained unpaid, and in the 
meantime, the Sayla State integrated with the United States of Saurashtra. The 
appollant applied to the Chief Secretary of the United States of Saurashtra for pay- 
ment, of Rs. 18,000. Chagla C. J., who delivered the judgment of the Full Bench, 
allowed the appollant’s claim and, in support of this view, relied upon the decision 
in Bholanath’s case. The legislative history, which culminated in the formation 
of the State of Saurashtra, was considered. It was as follows: The first constitu- 
tional document is the Covenant entered into between the various merging States 
to conatitute the United States of Kathiawar. Article VI(1)(c) of the Covenant pro- 
vided that “all the assets and liabilities of the Covenanting State shall be the assets 
and liabilities of the United States of Kathiawar.’’ Thereafter, Ordinance I of 
1948 transformed the name of the United States of Kathiawar into the State of 
Saurashtra, and provided by clause 3(1): 


‘‘When in pursuance of paragraph I of Article VI of the Covenant, the administration of 

any covenanting state has been taken over by the Raj Pramukh, the fact shall be notified in the. 
Saurashtra Government Gazette and thereupon the provisions of clauses (a), (b) and (c) of para- 
graph I of Article VI shall immediately come into force.” 
It is thus clear that on the appointed day, as far as Sayla State was concerned, 
clause (c) of art. VI(1) came into force, under which all the assets and liabilities 
of the Covenanting State became the assets and liabilities of the State of Baurash- 
tra. Thereafter, Chagla C. J. referred to the provisions of the States Reorganiza- 
tion Act, under which the Saurashtra State became merged with the enlarged Bom- 
bay State, to point out that the assets and liabilities of the State of Saurashtra were 
‘taken over by the reconstituted State of Bombay. It was mainly on the ground 
that the Saurashtra State in the first instance and the Bombay State in the final 
instance had taken over the liabilities of the merging State, that Chagla C.J. took the 
view that the Bombay State was liable to satisfy the appellant’s claim, As stated 
above, in the present case, there is no law under which the liabilities of the merging 
State have been taken over by the Bombay State. In the course of the judgment, 
Chagla C. J. referred to Bholanath’s case and observed (p. 28): 

“But the matter is no longer now a matter of controversy because the Supreme Court has 
taken the view in Bholanath J. Thaker v. State of Saurashtra, that the Covenant itself may be looked 
upon 48 a waiver by the Covenanting State of ita rights to ignore private rights of the citizen 
of the State of which it is the successor. It is true that under international law when there is a 
cession or a succession or a conquest, the State which benefits by the cession or succession or con- 
quest is not bound to recognize the rights of the citizens of the State which it has absorbed. The 
recognition must be either by law or by proclamation. But as the Court of Appeal pointed out 
in West Rand Central Gold Mining Company v. Rez,4* that the law as laid down by the Privy 
Council was that the new sovereign State may choose to waive its rights and recognise titles and 
rights as they existed at the date of cession.” 

But, in view of the facts of the present case that the right of the plaintiff to claim 
accounts of the management was repudiated by the Miraj State, it must be esta- 
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blished by the plaintiff, by clear and cogent evidence, that the right, which was 
repudiated by the former Ruler was accepted by the new State. We do not, there- 
fore, think that any of the rulings cited by Mr. Kotwal will advance his case for 
fixing the liability upon the succeeding State. e 

Another line of argument pursued by Mr.. Kotwal was that, at, the time of the 
merger of Miraj State with Bombay State, the suit filed by the plaintiff was pend- 
ing in the minicipal Court of the former State. After the merger, the Bombay 
State was substituted in place of the Miraj State. Mr. Kotwal referred to the pro- 
visions of art. 300(2)(b) of the Constitution of India, which lays down: 


“Tf at the commencement of this Constitution— - 

(b) any legal proceedings are pending to which a Province or an Indian State is a party, 
the corresponding State shall be deemed to be substituted for the province or the Indian State 
in those proceedings.” . = 
Mr. Kotwal contended that-the State, which has been substituted in place.of the 
old State, can only take up such defence as was open to the former State, and for 
this purpose, he relied upon the provisions of O. XXTI, r. 10, Civil Procedure Code. 
These provisions relate to substitution by devolution. In the present case, the 
substitution took place as a result of the constitutional provision contained in art. 
300 of the Constitution of India.- The principles, which hold good in the casp of a 
party substituted under O. XXII, r. 10, Civil Procedure Code, can hardly apply to the 
case of a State, which has been substituted in its constitutional right. The pro- 
visions for substitution have been obviously made to cover those cases where the 
liability has been accepted by the succeeding State. It must be established that 
there is a right, which can be enforced against the succeeding State. If the right 
itself has lapsed, then the substitution will not revive the plaintiff's right. In 
such a case, the substitution takes place for enabling the substituted State to resist 
the plaintiff's claim. 

Mr. Gumaste, for the defendant, drew our attention to a recent decision of the 
Supreme Court in D. D. Cement Oo. Ltd. v. I. T. Commr’. In that case, there was 
an agreement between A and the Jind State, by which A was granted a license to 
manufacture cement in the State area. A was to form a limited-public company to 
which A was to assign the license and all rights under it. Clause 23 of the agreement 
provided that the company shall be assessed to income-tax in accordance with the 
State procedure but the rate of income-tax shall always be four per cent. upto & 
limit of income of rupees five lacs and five per cent. on such income as is in excess of 
rupees five lacs. Thereafter, the Ruler of Jind State along with tho Rulers of the. 
East Punjab entered into a covenant for the merger of their territories into one 
State called the Patiala and East Punjab States Union. Income-tax was sought to 
be levied upon the appellants on the basis of the laws prevailing in the Indian Union. . 
That was resisted on the basis of clause 23 of the agreement. The Supreme Court 
held that the agreement was no longer binding upon the succeeding State. Mr. 
Justice Venkatarama Aiyar, who delivered the judgment of the Court, observed 
(p. 823): ; 

“«,.When the sovereign of a State—meaning by that expression, the authority in which the 
sovereignty of the State is vested, enacts a law which creates, declares, or recognises rights in the 
subjects, any infraction of those rights would be actionable in the Courts of that State even when 
that infraction is by the State acting through its.officers. It would be no defence to that action 
that the act complained of is an act of State,...and itis incumbent on his officers to show that their 
action which is under challenge is within the authority conferred on them by law. Altogether 
different considerations arise when the act of the sovereign has reference not to the rights of his 
subjects but to acquisition of territories belonging to another sovereign. That is a matter bet- 
ween independent sovereigns, and any dispute atising therefrom must be settled by recourse not 
` to municipal law of either States but to diplomatic action, and that failing, to force. That is an 
act of State pure and simple, and that is its character until the process of acquisition 
is completed by conquest or cession. Now, the status of the residents of the territories ,which 
are thus acquired is that until acquisition is completed as aforesaid, they are the subjects of the 
ex-sovereign of those territories, and thereafter they become the subjects of the new sovereign... 
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in the new set-up these residents do not carry with them the rights which they possessed as subjects of 
the ex-sovereign, and...as subjects of the new sovereign, they have only such rights’ as are granted 
or recognised by him...In law, therefore, the process of acquisition of new territories is one con- 
tinuous act of State terminating on the assumption of sovereign powers de jure over them by the 
new sovereign and it is only thereafter that rights accrue to the residents of those territories as 
subjects of that sovereign. In other words, as regards the residents of territories which come 
under the dominion of a new sovereign, the right of citizenship commences when the act of Stafo 
terminates and the two therefore cannot co-exist. 

It follows from this that no act done or declaration made by the new sovereign prior to his 

assumption of sovereign powers over acquired territories can quod the residents of those terri- 
tories be regarded as having the character of a law conferring on them rights such as could be 
agitated in his Courts. In accordance with this principle,...clauses in a treaty entered into by 
independent rulers providing for the recognition of the rights of the subjects of the ex-sovereign 
are incapable of enforcement in the Courts of the new sovereign.” 
It is clear from the above citation that the rights of a citizen come to an end as soon 
as there is merger and a new State is in the process of formation. The rights will 
lapse and they can only be revived after the new State acknowledges those rights. 
At page 827 of the said ruling, Mr. Justice Vivian Bose observed: 


“In the present case, in so far as the right is claimed on the basis of contract, it would fall 
to the ground on any view; and in so far as it is not founded on contract, it is an obligation that 
is sought to be fastened on the new State. There is no contract between the new State and the 
appellant, so there also he is out of Court; and even if there was some agreement or understanding 
between the high contracting parties, it cannot be enquired into, or enforced by, the municipal 
Courts of the new State.” 

In view of this latest and most authoritative pronouncement of the highest Court, 
it is clear that whatever rights the plaintiff in the instant case had, they lapsed on the 
merger of the Miraj State with the Bombay State. 

Mr. Gumaste relying upon two decisions of the Supreme Court in Ameer-Un-Nissa 
Begum v. Mahboob Begum’ and Director of End., Govt. of Hyd. v. Akram Ali” which 
were cases from the Hyderabad State, contended that the decision taken by the 
Supreme Ruler is final whether it is regarded as a piece of legislation or a judicial act, 
because the Nizam of Hyderabad was the fountain head of all the powers viz., legis- 
lative, executive and judiciary. Mr. Kotwal argued that this point was not taken 
in the written statement and that this question is being agitated for the first time 
in this Court. In view of the conclusión already arrived at, we do not feel called 
upon to decide this question one way or the other. 

It is not also necessary to decide the question of limitation as also the bar of the 
Bombay Revenue Jurisdiction Act, 1876, and the Pensions Act, 1871. But, in 
view of the fact that the trial Court held that the suit was barred by limitation, and 
further in view of the fact that detailed arguments were advanced before us on both 
points, we will briefly deal with them. We will first take up the question of limita- 
tion. Mr. Kotwal’s main argument was that between the long period of 1916 and 
1941, the State Government had, at no time, repudiated or rejected the plaintiff's 
claim. On the other hand, it went on treating the amounts received by it as dis- 
puted items or doubtful items, and had gone on crediting those amounts in the sus- ` 
pense account. According to Mr. Kotwal, the first repudiation came in 1941 when 
the Ruler of Miraj State passed the order on April 25, 1941, already referred to (exh. 
` 52). In this connection, he relied upon two decisions of the privy ‘Council in Bolo 
v. Koklan® and Annamalai Chettiar v. Muthukaruppan Chettiar®. Before consider- 
ing the effect of those decisions, it is necessary to determine under which article the 
present case falls. Mr. Gumaste suggested thatthe case may fall either under art. 
62 or 89 of the Indian Limitation Act. Article 62 applies to a claim for money 
payable by the defendant to the plaintiff for money received by the defendant for 
the plaintiff's use. The present claim of the plaintiff is for the accounts of the 
management, and, therefore, is not in respect of an ascertained sum. Article 89 
applies to a suit by a principal against his agent.for movable property received by 
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the latter and not accounted for. The doctrine of agency does not apply to a caso in 
which parties stand in fiduciary relationship. The only article that is applicable to 
the present case is art. 120, which is @ residuary article. Under that article limi- 
tation starts from the date of accrual of the cause of action. In Bolo v. Koklan 
it has been laid down that under art. 120 of the Limitation Act, the terminus a quo 
is “when the right to sue accrues,” and there can be no “right to sue” until there is 
ah accrual of the right asserted in the suit and its infringement or at least a clear and 
unequivocal threat to infringe that right by the defendant against whom the suit is 
’ instituted. In the present case, we do not find from the record of the case that there 
was, at any time, a clear and unequivocal threat much less any infringement of the 
plaintiff’s claim. As a matter of fact, as late as 1932, the Ruler of the Miraj State 
informed the plaintiff that the proceedings were still going on in respect of the plain- 
tiff’s claim. Exhibit 50 is the letter written by the Diwan, Miraj State, on Septem- 
ber 27, 1932, to the plaintiff. In that letter, after mentioning that the proceedings 
were still going on, the Diwan asked the plaintiff to submit written arguments. In 
the schedule of accounts, the amounts that were due to the plaintiff have been shown 
as being credited to the suspense account and the plaintiff’s name is shown as 
being the person to whom those amounts were due. Mr. Gumaste contended 
that the threat was clear.as far back as 1927 when the State handed over the other 
saranjam estate to the plaintiff except the rights in question. We are unable to 
accept this lino of reasoning. The position has been stated in still more clear terms 
in the later decision of the Privy Counoilin Annamalai Chettiar v. Muthukaruppan 
Chettiar. In that case, it has been held that 
“The article of the Indian Limitation Act applicable to an equitable claim against a trustee, 
liable to account, for an account and ascertainment of what may be due, is the residuary article 
120, and not article 62, and limitation does not begin to run until the right to sue accrues, i.e., 
until there is an accrual of the right asserted in the suit and its infringement or at least a clear 
and unequivocal threat to infringe that right by the defendant.” E 
The question relating to the bar under the Revenue Jurisdiction Act and the 
Pensions Act can be easily disposed of. Section 4(a), para. (4), of the Bombay Re- 
venue Jurisdiction Act, on which reliance is placed by the defendant, runs as follows: 


“No Civil Court shall exercise jurisdiction as to any of the following matters:— 

claims against the Crown relating to lands held under treaty, or to lands granted or held as 

saranjam, or on other political tenure, or to lands declared by the provincial Government or any 
officer duly authorized in that behalf to be held for service.” 
Ths claim contemplated by this paragraph is a claim relating to lands and not to 
other rights. The rights claimed in the present suit have no relation to the lands 
or the villages granted to the plaintiff's ancestors. Then again, reliance is placed 
on cl. (f) of s. 4 of the said Act, which runs thus: 

“No Civil Court shall exercise jurisdiction as to any of the following matters:— 

(f) claims against the Crown to hold land wholly or partially free from payment of land 

revenue or to receive payments charged onor payable out of the land revenue, or to set aside any 
cess or rate authorized by the Provincial Government under the provisions of any law for the 
time being in force.” 
The present case does not raise any question relating to exemption from payment 
of land revenue either in full or in part. This clause, therefore, is obviously not 
applicable to this case. Mr. Gumaste then relied upon a decision of the Supreme 
Court reported in Bhujangrao Daulatrao v. Malojirao’®. That decision, obviously, 
is inapplicable to the present case, because the act of Government, which was sought 
to be impugned in that suit, related to the lands held as saranjam and the plaintiff’s 
olaim in the present suit is not in respect of saranjam lands. Ño far as the Pensions 
Act is concerned, reliance is placed on s. 4 of the said Act, which runs as follows: 

“Except as hereinafter provided, no Civil Court shall entertain any suit relating to any 
pension or grant of money or land revenue conferred or made by the British or any former Govern- 
mont, whatever may have been the consideration for any such pension or grant, and whatever 
may have been the nature of the payment, claim or right for which such pension or grant may ` 
have been substituted.” 
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In order to fall within the mischief of this section, the claim must be in relation to 
grant of money or pension or land revenue. The claim in the present suit does not 
fall within the purview of any of these three categories. In this connection, Mr. 
Gumaste relied upon the decision in Nasiruddin v. Secretary of State! for the 
purpose of the definition of the term “‘pensions.” In that case, it was held that the 
term “pensions” includes periodical payments out of the revenues of the Govern- 
ment of India on account of past services etc. It is clear even from this definition 
that the pension must relate to certain services rendered in the past. Again, the 
parini must be periodical and must come out of the revenues of the Government ' 
8s such. 

Tho appeal, therefore, fails and is dismissed. No order as to costs of this appeal. 

The Civil Application No. 4014 of 1958 has been filed{by the plaintiff for admitting 
fresh evidence as additional evidence in this appeal. We do not think that the 
evidence sought to be adduced is necessary for pronouncing a proper decision in 
the case. It is, therefore, rejected. No order as to costs. 

The Civil Revision Application No. 1663 of 1956 has been filed by the State for 
recovering court fee from the plaintiff on the amount, as ascertained by the Court, 
which, but for the law of limitation, would have been payable by him. The claim 
of the plaintiff was rejected by the trial Court. The appeal preferred by the plain- 
tiff has also been dismissed by this Court. Therefore, the question of levying court- 
fee on that amount does not arise. The application is, therefore, rejected. No 
order as to costs. 

Appeal dismissed. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


HAMBIRRAO BHAURAO PATIL v. BALISHA GANPAT KAMBLE.*® 
Bombay District Municipal Act (Bom. III of 1901), Sec. 22—Civil Procedure Code (Act 
V of 1908), Secs. 114, 151, 152; O. XLVII, r. 1—Assistant Judge on election petition 
declaring candidate elected for seat which he was not qualified to contest and had 
not contested—Review application made to Assistant Judge against such order on 
ground of error apparent on face of record whether maintainable—Applicability of 
Civil Procedure Code to inquiry under s. 22 of District Municipal Act. 

A party to an election petition made under s. 22 of the District Municipal Act, 1901, 
cannot claim a right of review of the decision or order made by the Judge on the 
petition under s. 114 and O. XLVI, r. 1, of the Civil Procedure Code, 1908. 

The election Tribunal constituted under the District Municipal Act, 1901, possesses 
as inherent in its constitution as a Judicial Tribunal all such powers as are referred 
to in ss. 151 and 152 of the Civil Procedure Code, 1908, eg. the power to correct 
arithmetical or clerical mistakes or accidental slips or omissions in its judgment or 
order or to correct its orders so as to bring them in conformity with their decision 
or to correct such glaring or manifest errors as might have crept in its order through 
oversight or inadvertence. 

The inquiry contemplated under s. 22 of the District Municipal Act is a judicial 
inquiry, the authority holding that inquiry is a Judicial Aythority and the procedure 
prescribed by the Civil Procedure Code in so far as it may apply is applicable to 
that inquiry. 


Tru facts appear in the judgment. 


K. B. Sukthankar, for the petitioner. 

R. A. Jahagirdar, for opponents Nos. 1 and 3. 

V. S. Desar J. The election of Councillors to the Islampur Municipality was 
held on November 5, 1957. In that election there were two seats:in Ward No. 2 
to be elected. One of these seats was a reserved seat and the other was a gene- 
ral seat., The petitioner and opponent No. 3 were candidates for the general 
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seat, while opponent No. 1 and opponent No. 4, who were qualified for the 
the reserved seat, contested the election for the reserved seat. In the said election 
opponents Nos. 1 and 3 were declared as duly elected. On November 15, 1957, 
an election petition was filed by the petitioner before the District Judge of 
South Satara under s. 22 of the Bombay Municipal Act, challenging the vali- 
dity of the election. Another election petition was also filed by opponent No. 4, 
who had also been declared unsuccessful in the election. In the proceedings 
of these election petitions, by consent of the parties it was decided to have a 
recounting and scrutiny of the votes and the result declared on such recount- 
ing and scrutiny. According to this agreement the recounting and seru- 
tiny of votes was gone through and the result thereof was that the, 
petitioner was found to have secured 773 votes, opponent No. 1 got 689 votes 
opponent No. 3 obtained 832 votes and opponent No. 4 got 651 votes. Now it 
must be remembered that out of these four candidates the petitioner and oppo- 
nent No. 3 were entitled to contest only for the general seats and they were not 
qualified to contest for the reserved seats. Of these two candidates for the gene- 
ral seat, opponent No. 3 had obtained 832 votes and the petitioner had obtained 
773 votes. Therefore, for the general seat opponent No. 3 was the successful 
candidate and the petitioner was the defeated candidate. For the reserved seat 
for which opponent No. 1 and opponent No. 4 had contested and for which they 
alone were qualified to contest, opponent No. 1 had secured 689 votes and oppo- 
nent No. 4 had got 651 votes. Therefore, for the reserved seat opponent No. 1 
should have been declared the successful candidate and opponent No. 4 the de- 
feated candidate. It appears, however, that the learned Assistant Judge, who 
was holding this enquiry under s. 22, overlooked the fact that the election was for 
one reserved seat and one general seat and the candidates for the general seat 
namely the petitioner and opponent No. 3 were not qualified for the reserved seat 
and, therefore, the petitioner who was defeated for the general seat could not be 
declared elected for the reserved seat simply because the votes which he had ob- 
tained were larger in number than the votes secured by each of the candidates for 
the reserved seat. The learned Assistant Judge considered only the number 
of votes polled by the candidates and declared opponent No. 3, who had secured 
the highest number of votes, namely, 832 and the petitioner, who had obtained 
the next highest number of votes, namely 773, as the successful candidates and 
declared the other two candidates as the defeated candidates. Now this was a 
decision and order, which contained an error apparent on the face of the record 
in so far as it declared the petitioner as the duly elected candidate. Opponent 
No. 1 filed a Review Application in the District Court at Sangli praying that 
the decision given and the order passed in the election petition should be re- 
viewed as it suffered from an error apparent on the face of the record. This 
application was transferred by the District Judge for disposal to the learned 
Assistant Judge, who had decided the original application. Two points were 
urged before the learned Assistant Judge by the petitioner, who was oppo- 
nent No. 1 in the Review Application. It was contended in the first place that 
the review application, which was filed in the District Court and not presented 
to the District Judge himself, was not properly presented and, therefore, not 
maintainable. It was urged in the second place that there was no power in 
the District Judge or the Assistant Judge, who had decided the election peti- 
tion, to review his own decision. Both these contentions were negatived by 
the learned Assistant Judge. He entertained the review application holding 
it to be maintainable and he also held that the decision, which he had given 
in the original application and the result, which he had declared were mani- 
festly wrong and required to be corrected. He accordingly granted the review 
application and declared opponent No. 3 and opponent No. 1 as duly elected 
to the general seat and thereserved seat respectively in Ward No. 2 of the 
Municipality. Against this decision of the learned Assistant Judge the peti- 
tioner has filed the present Special Civil Application. 

Mr. Sukthankar, who appears on behalf of the petitioner, has urged before 
us two points, which were urged on behalf of his client before the lower Court. 
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Mr. Sukthankar has argued that under s. 22 of the Bombay District Munici- 
pal Act, the election petition is to be made not to the District Court but to 
the District Judge, who is a persona designata and if a review application is 
at all competent, it must also be made and presented to the persona designata 
himself and not to the District Court, because the District Court has no juris- 
diction to deal with and decide applications under s. 22 of the Act and also 
applications for review of the decisions given under s. 22. 


Now, it is no doubt true that the District Judge deciding election petitions , 
under s. 22 of the District Municipal Act is not the District Court but is & 
persona designata,.who is entitled to deal with election matters under the Dis- 
triet Municipal Act. It is also true that applications, which are to be made 
under s. 22 of the Act must be made to the District Judge. In the present 
case the application for review was made to the Court of the District Judge 
and was presented in the office of the District Court and the District Judge 
had forwarded it to the Assistant Judge, who, as persona designata, had decid- 
ed the election petition. It may be that there was some irregularity in the 
form and presentation of the application for review, but we do not think that 
such an irregularity was sufficient to vitiate the entertaining of the review 
application by the persona designata, to whom it was forwarded and who was 
jnvested with jurisdiction to deal with election matters. We do not think, 
therefore, that the first contention, which Mr. Sukthankar has raised before 
us, is sustainable. ; 

The next contention, which he has raised before us, is that the learned Assist- 
ant Judge, when he decided the election petition and passed an order declaring 
the result on the recounting, was functus officio and had no jurisdiction there- 
after to entertain a review application relating to the decision, which he had 
given. Mr. Sukthankar’s contention is that a power to review his decision 
was not expressly given to the persona designata by the District Municipal 
Act, which invested him with jurisdiction to deal with election petitions and 
Mr. Sukthankar contends that such a power cannot be exercised unless the 
authority is specifically invested with it. Mr. Sukthankar has further argued 
that the enquiry before the learned Assistant Judge being an enquiry before 
a persona designata and not before a Court, the provisions of the Civil Pro- 
cedure Code were not applicable and, thereforg, the provisions relating to re- ` 
view contained in the Civil Procedure Code Sula not be availed of by the 
learned Assistant Judge. In short, therefore, the submission of Mr. Sukthan- 
kar is that the order reviewing the decision passed by the Assistant Judge is 
an order passed without jurisdiction and must, therefore, be set aside. 


We are not inclined to accept the argument, which has been advanced before 
us by Mr. Sukthankar. It is no doubt true that.the District Judge or the 
Assistant Judge, who is invested with jurisdiction to hear an election petition 
under s. 22 of the District Municipal Act, is not a Court. The Code of Civil 
Procedure, which prescribes the procedure to be followed in Courts of civil 
jurisdiction, does not, therefore, automatically apply to the enquiry before the 
Judge hearing an election petition under s. 22 of the District Municipal Act. 
There is, however, no doubt that the enquiry, which is to be held on an election 
petition, is a judicial enquiry and the authority before whom the inquiry is to 
be held is a judicial authority. The inquiry is entrusted to a Judicial Officer 
of the status of a District Judge or an Assistant Judge. . Pleadings are required 
to be submitted by the parties to the inquiry and a regular hearing is contem- 
plated by the production of oral and documentary evidence. The Act, how- 
ever, has not prescribed any special procedure for the holding of the inquiry. 
Now, when a statute sets up a tribunal to hold a judicial inquiry and does 
not prescribe the procedure, which the Tribunal has to follow in the conduct 
of the inquiry, the statute may either have left to the Tribunal to fix its pro- 
cedure suitable and appropriate for the inquiry or may have intended that the 
Tribunal should follow the rules of procedure contained in the Civil Proce- 
dure Code in so far as they may be applicable to the inquiry. That the District 


752 THE BOMBAY LAW REPORTER. [VOL. EXD. 


Li 
Municipal Act has intended that the procedural provisions of the Civil Pro- 
cedure Code should be followed in the inquiry under s. 22 appears to us to be 
e by the language used in s. 22(2B) of the Act. That sub-section lays 
own: : oe 
“Notwithstanding anything contained in the Civil Procedure Code, 1908, the Judge 
shall not permit (a) any application to be compromised or withdrawn or (b) any per- 
son to alter or amend any pleading, unless he is satisfied that such application for com- 
promise or withdrawal or the application for such alteration or amendment is bona fide 
and not collusive.” 


Unless the procedural provisions of the Civil Procedure Code in so far as they 
may be applicable were intended to apply to the proceeding of the inquiry 
under s. 22, there was no reason to use the words ‘‘notwithstanding anything 
contained in the Civil Procedure Code, 1908’’ in that sub-section.. Mr. Suk- 
thankar has referred to the provisions ‘contained in s. 22(2) which empower 
the Judge holding the enquiry to exercise the powers of a Civil Court contained 
in the Civil Procedure Code to enforce the attendance of witnesses and compel 
them to give evidence and has argued that the provision indicates that the 
Civil Procedure Code is applicable only to the limited extent as specified in 
this provision. We do not think that the argument is sound. The powers to 
enforce the attendance of witnesses and to compel them to give evidence, which 
are contained: in the Civil Procedure Code, are the powers of the Civil Court. 
The Authority hearing the election petition is not a Court and does not pos- 
sess that power unless it is specifically given to it. It is, therefore, clear that the 
provision is made in s. 22(2) specifying that the Judge hearing the petition 
will exercise the powers as if it is a Civil Court. The provision does not mean 
as is contended by Mr. Sukthankar that the Civil Procedure Code applies to 
the inquiry before the Judge under s. 22 only to the extent as specified in 
s. 22(2). In our view the inquiry contemplated under s. 22 of the District 
Municipal Act is a Judicial Inquiry, the authority holding that inquiry is a 
Judicial Authority and the procedure prescribed by the Civil Procedure Code 
in so far as it may apply is applicable to that inquiry. 

Although we have taken the view that the procedure prescribed by the Civil 
Procedure Code is applicable to the inquiry before the District Judge or the 
Assistant Judge, who is holding, an inquiry on an election petition under s. 22 
of the District Municipal Act it does not follow, therefrom, that a party to the 
inquiry has a right to apply to the Judge for a review of the decision given 
by him in an election petition. For the right of review like the right of appeal 
is a substantive right and not a matter of procedure. The District Municipal 
Act has not provided for an appeal from the decision or order of the Judge 
nor has it provided for a review of the decision. On the other hand, the deci- 
sion or order passed is made conclusive. Therefore, a party to the election 
petition cannot claim a right of review of the decision or order made by the 
Judge on the petition under s. 114 and O. XLVII, r. (/), of the Civil Pro- 
cedure Code. We are, however, of the opinion that the election Tribunal, which 
is a Judicial Tribunal, in the absence of express provisions defining and 
limiting its jurisdiction in the Act, which has constituted it, must be deemed 
to possess as inherent in its constitution as a Judicial Tribunal all such powers 
as are necessary in the interest of justice. Such powers as are referred to in 
ss. 151 and 152 of the Civil Procedure Code are in our view possessed or must 
be deemed to be possessed by all Judicial Tribunals whether they are Courts 
or not. Thus every Judicial Tribunal must possess the power to correct arith- 
metical or clerical mistakes or accidental slips or omissions in its judgment or 
order or to correct its orders so as to bring them in conformity with their 
decision or to correct such glaring or manifest errors as might have crept in 
its order through oversight or inadvertance. The existence of such power is 
all the more necessary in the case of Tribunals whose decision or order is final 
and no appeal or revision is provided therefrom. The order passed by the 
learned Assistant Judge is clearly within the ambit of these powers. In passing 
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the order, which is the subject-matter of the present Special Civil Application, 
the learned Judge has neither sat in appeal over the decision previously given 
by him nor has he indulged in any reconsideration of the facts or law relat- 
ing to the matter nor arrived at conclusions on merits other than those to 
which he had formerly arrived. Al that he has done is that he has corrected 
a manifest and palpable error which had crept in through oversight in the 
final declaration of the result of the election, which his order had made. The 
order previously passed was clearly and hopelessly wrong inasmuch as it had 
declared a candidate elected for a seat which he was not qualified to contest 
and had not contested. The correction of this obvious mistake was clearly 
called for in the interest of justice and the learned Assistant Judge was, in 
our opinion, clearly entitled to and justified in exercising his inherent powers 
as a Judicial Tribunal in correcting the mistake. We do not agree with 
Mr. Sukthankar that the order passed by the learned Assistant Judge in the 
present case is an order passed without jurisdiction nor do we agree with him 
that he was functus oficio after he gave his earlier decision and no power was 
left in him whatsoever in respect of the decision or order given by him. 
Even if we were to accept Mr. Sukthankar’s argument that the Assistant 
Judge was functus officio and had no jurisdiction to entertain the application, 
which was made to him, and pass the present order, we would have had no 
hesitation in exercising our jurisdiction under art. 227 of the Constitution in 
respect of the first order passed by the learned Assistant Judge, which is also 
before us in the present proceeding and we would have ourselves corrected the 
said order or directed the learned Assistant Judge to do so in accordance with 
law. The result in that case would have been the same as is obtained under 
the present order of the Assistant Judge. Since, however, we have taken the 
view that the present order passed by the learned Assistant Judge is with . 
jurisdiction and also just and proper. we do not propose to adopt that course. 
The result, therefore, is that the Special Civil Application fails and must 
be dismissed. The rule is accordingly discharged. There will be no order as 
to costs. 
Application dismissed. 


- 


ORIGINAL CIVIL. 


Before Mr. Justice K. T. Desai. 


KAJARIA TRADERS (INDIA) LTD. v. MESSRS. FOREIGN IMPORT 
_ AND EXPORT ASSOCIATION.* 

Indian Partnership Act (IX of 1932), Sec. 69—Indian Arbitration Act (X of 1940), Sec. 8 
—Application under s. 8 of Indian Arbitration Act whether covered by words “other 
proceeding” in s. 69(3) of Indian Partnership Act—Right to make such application 
whether a right arising from contract within s. 69 of Indian Partnership Act. 


The right to make an application under s. 8 of the Indian Arbitration Act, 1940, 
is not a right arising from a contract within the meaning of s. 69 of the Indian Part- 
nership Act, 1932. 

An application under s. 8 of the Indian Arbitration Act, 1940, is not a proceeding 
covered by the words “other proceeding” appearing in s. 69(3) of the Indian Part- 
nership Act, 1932. 

Stag Line, Ld. v. Foscolo, Mango and Co. Ramrao Bhagwantrao v. Babu Appanna’ 
and R. L. Harnam Dass v. Bal Krishen; referred to. 


Kasaria TRADERS (INDIA) Lrp. (petitioners) were a company incorporated 
under the provisions of the Indian Companies Act and carried on business, 
inter alia as dealers in manganese ore. Messrs. Foreign Import and Export’ 


*Decided, January 18, 1960. Award No. 18 1 [1932] A.C. 328. 
of 1969, on a difference of opinion between 2 (1934) 42 Bom. L. R. 143, F.B. 
Mudholkar J. and Naik J. z 3 [1957] A.I.R. Pun. 169. 


I.R.—18. 
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Association (respondents) was a proprietory firm of which one Jagdish Chan- 
dra Gupta was the owner. This firm carried on business of imports and ex- 
ports. In or about July, 1955, the petitioners sold to Messrs. Phillip Bros. 
(India) Ltd., an American company, 10,000 tons of manganese ore for ship- 
ment abroad during the period January to June, 1956. The petitioners and 
the respondents agreed to be partners in the joint venture of the sale of the 
aforesaid ore. The petitioners’ case was that the respondents did not carry 
out their part of the agreement, and that, consequently, the petitioners had to 
purchase 2,500 tons of manganese ore for shipment for the period January to 
March, 1956 and incurred a loss of Rs. 1,50,000 in respect of the same. 

On February 28, 1959; the petitioners through their attorneys demanded 
this amount from the respondents. They also intimated to the respondents 
that they had appointed Mr. R. J. Kolah, Advocate, as Arbitrator on their 
behalf and further called upon the respondents to concur in the appointment 
of Mr. R. J. Kolah as the sole Arbitrator within fifteen days. In the aforesaid 
letter the petitioners gave an option to the respondents to appoint another 
Arbitrator on their behalf if they did not agree to Mr. R. J. Kolah being the 
sole Arbitrator. By their letter of the same date the respondents stated that 
the proprietor, Mr. Gupta, was in Delhi and that the aforesaid letter would 
be attended to upon his return. No further communication was, however, re- 
ceived from the respondents and, therefore, on March 17, 1959, the petitioners 
by their attorneys wrote a letter to the respondents pointing out that they 
had failed to appoint the Arbitrator within fifteen clear days after service of 
their letter dated February 28, 1959, and that the petitioners had appointed 
Mr. R. J. Kolah to act as sole Arbitrator in the matter. On March 20, 1959, 
the respondents by their attorneys’ letter of the date stated that they did not 
agree to the appointment of Mr. R. J. Kolah as sole Arbitrator and disputed 
the petitioners’ right to appoint him as such. 

The petitioners’ contention was that under the arbitration agreement the 
parties had agreed to submit their disputes in accordance with the provisions 
of the Indian Arbitration Act, 1940, i.e. to a sole Arbitrator. Disputes having 
arisen under the partnership agreement they had served the respondents with 
a written notice requiring them to concur in the appointment of Mr. Kolah 
as sole Arbitrator and that the latter failed to comply with the aforesaid notice 
and to concur in the appointment of Mr. Kolah as sole Arbitrator or to appoint 
an Arbitrator on their behalf within fifteen clear days after the service of the 
said notice. They, therefore, contended that they were entitled to make an 
application under s. 8 of the Arbitration Act to the Court for the appointment 
of Mr. Kolah or some other fit and proper person to act as Arbitrator for the 
purpose of deciding the disputes between the parties, and.to refer those dis- 
putes to the Arbitrator so appointed. 

The respondents. amongst other things, denied that the petitioners were en- 
titled to the relief claimed by them. They contended that the arbitration 
clause in the partnership agreement was very uncertain and unenforceable and 
could not, therefore, be given effect to. They further raised a preliminary 
objection to the maintainability of the present application on the ground that 
the partnership between the parties was not registered under the Indian Part- 
nership Act and that, consequently, this application was barred by the provi- 
sions of sub-s. (3) of s. 69 of that Act. 

The matter was referred to a Bench as there was a conflict of the decisions 
on the question as to whether the Court had jurisdiction under s. 8(2) of the 
Indian Arbitration Act, 1940, to entertain an application like the present one 
if it is not expressly provided in the agreement between the parties that the 
arbitrator or arbitrators must be appointed by consent of parties. 

The application was heard by Mudholkar and Naik JJ. who delivered the 
following judgments on December 12/14, 1959. i 


MupHoLKAR J. [His Lordship after stating the facts, proceeded.] We 
have heard the counsel at great length and we are both agreed that in the 
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circumstances of the present case an application under s. 8 can lie to the Cpurt 
and that the Court has power to make an order under sub-s. (2) of s. 8 provid- 
ed, of course, that there are no other impediments to doing so. 

At this stage I think it will be desirable to reproduce the terms of the 
partnership agreement, which are set out in the petition itself. Those terms 
‘are set out in the letter dated July 30, 1955, addressed by the petitioners to 
the respondents nd are as follows :— . 

“1. That you are equal partner in the abovesaid joint venture. The profit and 
loss therein to be shared between you and us equally i.e. Annas ~/8/- in a rupee to your 
Ale and Annas -/8/- in a rupee to our Ale on execution of the contract in full as per 
terms with the overseas buyers. 

2, That both of us can make purchases of the goods for supply against the above 
said contract at the market ruling price but the party while closing the deal finally 
with the local seller, should have the prior consent of the other party in writing. In 
case of difference of opinion in regard to price and a quantity to be purchased, the 
party who desires to purchase such quantity at such price can do purchase and such 
purchased goods will be adjusted against his share of 5,000 tons. 

; 3. That both of us agree to invest equally. Advances, if necessary, are to be made 
equally to local sellers against the purchases. 

4. That we both agree to abide by the terms that are set out in the contract with 
the overseas buyers. 

That in case of dispute, the matter will be referred for arbitration in accordance 
with the Indian Arbitration Act.” 

It will be clear from these terms that the aforesaid agreement does not specifi- 
eally provide for the mode of appointing an Arbitrator nor does it say whe- 
ther the matter in dispute will be decided by a sole Arbitrator or by more 
a one Arbitrator. Section 3 of the Arbitration Act, however, provides 

at :— . 

“An arbitration agreement, unless a different intention is expressed therein, shall 
be deemed to include the provisions set out in the First Schedule in so far as they 
are applicable to the reference.” 

Entry No. 1 in the aforesaid Schedule runs thus :— 

“Unless otherwise expressly provided, the reference shall be to a sole-arbitrator.” 
Now, here there is no express provision regarding the appointment of an Arbi- 
trator in the agreement between the parties. Therefore, it would follow that 
the parties will be deemed to have agreed that the reference shall be to a 
sole arbitrator. It has, however, been held in two decisions of this Court that 
under s. 8, the Court has power to appoint an arbitrator or arbitrators only 
where the agreement for arbitration expressly provides that the appointment 
of an arbitrator shall be by consent of parties. The first of these decisions is 
that of Mr. Justice Tendolkar in Jamnadas Nagindas Salarka v. Messrs. Man- 
das Limited! upon a notice of motion for stay of proceedings in a suit for 
dissolution of partnership and partnership accounts on the ground that there 
was a valid agreement for reference to arbitration. The stay was opposed on 
behalf of the plaintiff. Clause (9) of the agreement in that case provided— 

“9. That neither party shall be at liberty to go to a Court of law in regard to any 
disputes, but shall in the first instance have a recourse to arbitration as provided in the 
Indian Arbitration Act.” , 

Mr. Justice Tendolkar observed :— 


“The question that has arisen is whether this is an agreement of reference which 
is capable of being worked out or enforced...” . 
There the learned Judge accepted the position that reading clause (9) of 
the agreement along with s. 3 of the Act and the definition of the expression 
‘‘Arbitration agreement” contained in s. 2, cl. (a), of that Act, all the parties 
shall be deemed to have agreed to make a reference to a sole arbitrator. He 


1 (1952) O.C.J., Suit No. 708 of 1952, (Cnrep.). 
decided by Tendolkar J., on August 8, 1952 
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they pointed out that no mode had been provided in the implied term for the 
appointment of a sole arbitrator. According to him, s. 8 can come into ope- 
ration only if two conditions are fulfilled, the first being that the agreement 
must provide that the arbitrator or arbitrators are to be appointed by consent 
of the parties and the second, that the parties did not agree to the appointment. 
He then referred to s. 5, cl. (a), of the English Arbitration Act, 1889, and 
pointed out that this section does not require that there shoyld be an, agree- 
ment that the sole arbitrator has to be appointed by consent of the parties, 
whereas, according to him, sub-s. (7) of s. 8 does so require. It will be use- 
ful to reproduce the provisions of this section and also of the English Arbitra- 
tion Act to which Mr. Justice Tendolkar had made a reference. Section 8(/) 
of the Indian Arbitration Act runs thus :— 

“8, Power of Court to appoint arbitrator or umpire—(1) In any of the following 
cases— 

(a) where an arbitration agreement provides that the reference shall be to one 
or more arbitrators té be appointed by consent of the parties, and all the parties do not, 
after differences have arisen concur in the appointment or appointments; or 

(b) if any appointed arbitrator or umpire neglects pr refuses to act or is in- 
capable of action, or dies, and the arbitration agreement does not show that it was 
intended that the vacancy should not be supplied, and the parties or the arbitrators, 
as the case may be, do not supply the vacancy; or 

(c) where the parties or the arbitrators are required to appoint an umpire and 
do not appoint him; 
any party may serve the other parties or the arbitrators, as the case may be, with a 
written notice to concur in the appointment or appointments or in supplying the 
vacancy.” f 
Section 5, cl. (a) of the English Arbitration Act, 1889, reads thus :— 

“(a) Where a submission. provides that the reference shall be to a ‘ingle arbitra- 

tor, and all the parties do not after differences have arisen concur in the appointment of 
the arbitrator;” 
He pointed out that there is no reference in the latter provision to the appoint- 
ment by consent, whereas in cl. (a) of sub-s. (1) of s. 8 of the Indian Arbitra- 
tion Act, there is a clear and unambiguous reference to such an appointment 
by consent. 

We may point that in the Bill which was introduced in the Central Legis- 
lative Assembly, the words ‘‘to be appointed by consent of the parties’’ did 
not occur, but they were introduced by the Select Committee to which the Bill 
was sent for consideration. In their report regarding cl. 8 of the Bill, which, 
eventually, was enacted as s. 8, the Select Committee had observed :— 

“Clause 8—We have removed an obscurity from clause 8(1)(a) where it was not 

clear whether failure to concur in any one of the appointments or failure to concur in 
all the appointments was contemplated.” 
It will thus be clear that the object which the Committee had in view was to 
remove an obscurity, that is to say, to clarify the position and not to add any 
new condition. In our opinion, the words, ‘‘to be appointed by consent of 
parties” in effect mean ‘‘who are to be appointed by consent of parties’’. 
The question of appointment of arbitrators does not arise until there is 
dispute or differences. It is at that stage that the consent of the parties 
becomes material. The section, as we read it, does not require that the 
agreement must expressly refer to the appointment of a sole arbitrator by con- 
sent, because the very appointment of a sole arbitrator necessarily implies that 
the parties must concur in his appointment. We are, therefore, of the opinion, 
that such a condition must be implied in entry. (1) of Schedule I. If we 
do not do so then the result would be that it will be almost impossible to give 
effect to this term which the Legislature wants to imply in all agreements to 
which the provisions of s. 3 of the Arbitration Act apply. 

The decision of Mr. Justice Tendolkar was followed by Mr. Justice Coyajee 
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in Messrs. Art Centre v. Messrs. Hindustan Picture.2 Before him the decision 
in I. H. Works v. B. W. Mills Lid.? was cited. But he distinguished it on the 
ground that there the question was raised under s. 20 of the Indian Arbitration 
Act whereas before him it was raised under s. 34 of that Act. Chakravarti C.J., 
who delivered the judgment in the Calcutta case, pointed out that the consent 
of parties is the very essence of arbitration, and that where the agreement 
provides for more than one arbitrator and they are not each to be appointed by 
all the parties, it is necessary to provide expressly which of them will be 
appointed by all parties, it is necessary to provide expressly which of them will 
be appointed by whom, as in the case of the agreements contemplated by ss. 9 and 
10. But where different arbitrators are to be appointed by different parties 
and the intention is that all of them must concur in the appointment of the sole 
arbitrator or each of the arbitrators, where theregare more than one, it is not 
necessary to make any express provision in the agreement that the appoint- 
ment or appointments are to be made ‘‘by consent of the parties’. Therefore, 
according to the learned Chief Justice an agreement which merely provides 
for reference to arbitration is not invalid or ineffective for the reason that it 
does not expressly provide for the appointment of the arbitrator or arbitrators 
to be made by consent of the parties. We think that the view taken by the 
Calcutta High Court is the correct one and, with respect, we’ agree with it. 

For these reasons we hold that the application made by the petitioners was 
maintainable. Though this is our view, I am of the opinion, that the petition 
must fail because of the operation of the bar of s. 69, sub-s. (3), of the Part- 
nership Act, . 

Now, in order to appreciate the point it is necessary to reproduce the' provi- 
sions of s. 69 of the Act in their entirety :— 

“69. (1) No suit to enforce a right arising from a contract or conferred by this 
Act shall be instituted in any Court by or on behalf of any person suing as a partner in 
a firm against the firm or any person alleged to be or to have been a partner in the 
firm unless the firm is registered and the person suing is or has been shown in the 
Register of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract shall be instituted in any 
Court by or on behalf of a firm against any third party unless the firm is registered 
and the persons suing are or have been shown in the Register of Firms as partners in 
the firm. 7 

(3) The provisions of sub-sections (1) and (2) shall apply also to a claim of set- 
off or other proceeding to enforce a right arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolution of a firm or for accounts 
of a dissolved firm, or any right or power to realise the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under the Presidency- 
towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to realise the pro- 
perty of an insolvent partner. 

(4) This section shall not apply— 

(a) to firms or to partners in firms which have no place of business in the terri- 
tories to which this Act extends, or whose place of business in the said territories are 
situated in areas to which, by notification under section 56, this Chapter does not 
apply, or 
. (b) to any suit or claim of set-off not exceeding one hundred rupees in value which, 
in the Presidency-towns, is not of a kind specified in section 19 of the Presidency Small 
Cause Courts Act, 1882, or, outside the Presidency-towns, is not of a kind specified in 
the Second Schedule to the Provincial Small Cause Courts Act, 1887, or to any pro- 
ceeding in execution or other proceeding incidental to or arising from any such suit 
or claim.” 

Sub-section (J) bars (a) a suit; (b) (i) to enforce a right arising from a 
contract, or (b) (ii) to enforce a right conferred by the Partnership Act; (e) 
` instituted in a Court; (d) by or on behalf of any person suing as a partner 


2 (1955) O.C.J. Suit No. 944 of 1954, (Unrep.). 
decided by Coyajee J., on November 11, 1955 3 [1953] A.I.R. Cal. 488. 
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of the firm against (e) (i) the firm (ii) or any person alleged to be a part- 
ner in the firm. 

Sub-section (2) bars (a) a suit, (b) to enforce a right arising from a con- 
tract, (ce) instituted in any Court by or on behalf of the firm, (d) against 
the third party. 

It will thus be seen that both these sub-sections deal with suits. Again, 
whereas sub-s. (J) deals with suits between the partners inter se, sub-s. (2) 
deals with suits between the firm and third parties. 

Then we have sub-s. (3) which, as would appear from the language, extends 
to some extent the provisions of sub-ss. (J) and (2) and in some other respects 
it restricts them. As already observed the proceedings of both the sub-sections 
relate to suits, whereas sub-s. (3) apples also to a claim of set-off or other 
proceeding to enforce a riglat arising from a contragt. Then the sub-section 
excepts from the bar of s. 69 proceedings where the enforcement of any right 
(a) to sue for the dissolution of a firm; or (b) for accounts of a firm; or (e) 
any right or power to realise the property of the dissolved firm. It further 
excepts from the operation of the bar the powers of the official assignee, re- 
ceiver or Court under the Presidency-towns Insolvency Act, 1909, or the Pro- 
vincial Insolvency Act, 1920, to realise the property of an insolvent. 

Finally, sub-s. (4) takes out from the operation of s. 69, firms whose 
places of business are outside India or in areas exempted from the operation 
of Chapter VII. It also exempts from the operation of this section suits or 
claims of set-off, proceedings in execution or other suits not extending to 
Rs. 100 in respect of matters triable by various Small Causes Courts. 

The question is whether the words, ‘‘other proceeding’’ occurring in sub- 
s. (3) of s. 69 would include an application under the Arbitration Act for 
enforcing the arbitration clause contained in the agreement between the par- 
ties. Reliance was placed before us by Mr. Nariman on behalf of the peti- 
tioners on a number of decisions of the High Court in India in support of his 
contention that the words ‘‘other proceeding’’ have to be given a very nar- 
row and restricted meaning and that, consequently, suits like the present one 
would not fall within its ambit. He first referred to a decision in Jamal v. 
Firm Umar Haji Karim* where a Division Bench of that Court held that sub- 
s. (3) of s. 69 of the Partnership Act has no application to the execution of 
decrees, whether consent decrees or decrees after contest. Grille C.J., who 
delivered the judgment of the Court, observed (p. 543) :— 

“In our opinion the words 

‘other proceeding to enforce a right arising from a contract’ (occurring in sub-section 3 
of section 69) 
are to be taken as sui generis of a claim of set-off; that is to say, when sub-sections (1) 
and (2) relate to the right of bringing a suit the opening words sub-section (3) relate 
to the right of setting up a defence and have no relation to the entirely different question 
of a claim to enforce execution of a decree.” 
Mr. Nariman accordingly contends that sub-s. (3) was intended to provide to 
cover the case of a defendant just as sub-ss. (7) and (2) are intended to cover 
the ease of a plaintiff and that the words ‘‘other proceeding’’ have conse- 
quently to be given a restricted meanjng. Therefore, according to him, a pro- 
ceeding like the one, which is before us, is outside the ambit of the clause. 
This decision has been followed in the next case on which reliance was placed 
by Mr. Nariman, i.e. R. L. Harnam Dass v. Bal Krishen/® In that case a single 
Judge of the Punjab High Court held that the words ‘‘other proceeding’’ 
occurring in s. 69(3) relate to proceedings of the nature of a set-off and no- 
thing else. He also held that s. 69(3) does not relate to other proceedings as 
distinguished from a suit. I think it desirable to deal with these two cases 
first because no other Court. has gone as far as these two Courts in limiting 
the meaning to be accorded to the words ‘‘other proceeding’’. 

It seems to me that the rule of ejusdem generis was applied by the learned 


4 [1943] Nag. 540. 6 [1957] A.I.R. Punjab. 159. 
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Judges in these cases even though the conditions for the applicability of this 
rule were not present in them. In this connection I would refer to a decision 
in Allen v. Emerson, in which Asquith J., who delivered the judgment of 
the Court, pointed out that the modern tendency of law is to attenuate the 
application of the rule of ejusdem generis. In that case the Court had to 
consider whether the words ‘‘or other places of public entertainments’’ occur- 
ring after the word ‘‘theatre’’ in a certain English statute were to be con- 
strued ejusdem generis with the word ‘‘theatre’’ and would thus exclude ‘‘fun 
fair’? from the ambit of the words ‘‘other places of public entertainment’’. 
The learned Judges held that the words ‘‘fun fair’’ would be included within 
the ambit of the words ‘‘other places of public entertainment’’, because no 
genus could be deduced from the mere word theatre which precedes: the words 
‘“‘other places of public entertainment’’. That being so, Asquith J. observed 
(p. 367) :— 

“...Words excepting a species from a genus are meaningless unless the species in 

question prima facie falls within the genus. ‘All hats other than top hats’ makes sense. 
‘All top hats other than bowler hats’ does not: nor does ‘all hats and other articles ex- 
cept gloves’ if ‘other articles’ is to be construed ejusdem generis with ‘hats’. Now, the 
places covered by s. 164 of the Act of 1868—the places ‘excepted’—do not fall within 
the assumed genus ‘theatres and other similar places of public entertainments’ although 
there may be an overlap between the two. No case was cited to us in which a genus 
has been held to be constituted, not by the enumeration of a number of classes followed 
by the words, ‘and other’, but by the mention of a single class (in this case theatres) 
followed by those words. The tendency of the more modern authorities is to attentuate 
the application of the ejusdem generis rule.” 
Thus, from this decision it would follow that the scope of general words used 
by the Legislature cannot be limited merely by reason of the fact that a single 
class has been enumerated along with general words. Before limiting the 
operation of the general words, it is necessary that these should be preceded 
by an enumeration of a number of classes and it is not sufficient if they are 
preceded or followed by a single class. 


While dealing with this topic it is stated in Craies on ‘Statute Law at p. 170:— 


“There must be a category. The ejusdem generis rule is one to be applied with 
caution and not pushed too far, as in the case of many decisions, which treat it as 
automatically applicable, and not as being, what it is, a mere presumption, in the absence 
of other indications of the intention of the Legislature. The modern tendency of the 
law, it was said, is ‘to attenuate the application of the rule of ejusdem generis’. To 
invoke the application of the ejusdem generis.rule there must be a distinct genus or 
category. The specific words which apply not to different objects of a widely differing 
character but to something which can be called a class or kind of objects. Where this 
is lacking, the rule cannot apply. ‘Unless you can find a category,’ said Farwell, LJ. 
(in Tilmans & Co. v. S. S. Knutsford, [1908] A.C. 207) ‘there is no room for the appli- 
cation of the ejusdem generis doctrine,’ and where the words are clearly wide in their 
meaning they ought not to be qualified on the ground of their association with other 
words. For instance,' where local Act required that ‘theatres and other places of public 
entertainment’ should be licensed, the question arose whether a ‘fun-fair’ for which no 
fee was charged for admission was within the Act. It was held to be so, and that the 
ejusdem generis rule did not apply to confine the words ‘other places’ to places of the 
same kind as theatres. So the insertion of such words as ‘or things of whatever descrip- 
tion’ would exclude the rule.” 

In support of the aforesaid statement reliance is placed by the learned author 
not only on the decision in Allen v. Emerson but on a number of other deci-' 
sions including some from the House of Lords. 

There is also a decision of the Supreme Court on the point which will be 
worth referring to, i.e., The State of Bombay v. Ali Gulshan’. In that case 
also their Lordships were concerned with the applicability of the rule of ejus- 


6 [1944] 1K. B. 362. 7 [1955] 2 8.C.R. 867. 
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dem generis. Chandrasekhara Aiyar J., who delivered the judgment of the 
Court, observed that (p. 870) :— i 

“With great respect, we are constrained to say that the ejusdem generis rule of 
construction, which found favour in the court below for reaching the result that the 
words ‘any other public purpose’ are restricted to a public purpose which is also a 
purpose of the State, has scarcely any application. Apart from the fact that the rule 
must be confined within narrow limits, and general or comprehensive words should 
receive their full and natural meaning unless they are clearly restrictive in their intend- 
ment, it is requisite that there must be a distinct genus, which must comprise more than 
one species, before the rule can be applied. If the words ‘any other public purpose’ in 
the Statute in question have been used only to meap a State purpose, they would become 
mere surplusage; Courts should lean against such a construction as far as possible.” 
In view of this pronouncement of their Lordships and also because of the opi- 
nion expressed by Asquith J. in Allen v. Emerson, I am constrained to say 
that the view taken in the Nagpur and the Punjab cases to the effect that by 
reason of the application of the rule of ejusdem generis, the words ‘‘other 
proceedings’’ must be of the same kind as set-off cannot be accepted as cor- 
rect. If so restricted a meaning were to be given to the words ‘‘other pro- 
ceedings’’ then they would be, as pointed out by Chandrasekhara Aiyar J., 
rendered as a mere surplusage and that the Courts should lean against inter- 
preting statutes in such a way as to render any words used therein as sur- 
plusage. Another decision on which reliance was placed by Mr. Nariman is 
‘Mahendra v. Gurdeyal.2 In that case a Division Bench held that s. 60 of the 
Partnership Act, 1932, does not debar a partner of an unregistered partner- 
ship business from applying to the Court under s. 8 of the Act for referring 
the dispute between the partners to arbitration as provided in the conditions 
of their agreement. It may be pointed out that the observations of the learned 
Judges in this connection were merely obiter. In the course of that judgment 
they quoted the following observations from Shibba Mal v. Gulab Rai? (p. 30) :—- 

“In our judgment the intention of the legislature is plain. It intended that the 
rights of the partners of an unregistered firm in regard to dissolution of the partner- 
ship and accounting were to remain unaffected by the provisions of sub-sections (1) 
and (2) of section 69 of the Partnership Act.” 

Then the learned Judges proceeded to observe as follows (p. 113) :— 

“It is, therefore, clear on the authority of this Full Bench judgment that even a 

suit for dissolution of partnership and accounting is not barred under the provisions of 
section 69 of the Partnership Act. The present case, however, stands on a better foot- 
ing inasmuch as no suit had been filed in this case but an application was made to the 
court below under the provisions of section 8 of the Arbitration Act. In my opinion, 
therefore, section 69 of the Act was no bar to the application for sending the matter 
in dispute to arbitration.” 
It is sufficient to point out that under cl. (a) of sub-s. (3) of s. 69 a suit for 
dissolution of an unregistered partnership and for accounts is expressly ex- 
cepted from the operation of the bar created by s. 69. That being so, the 
learned Judges felt that a reference to arbitration for securing the same pur- 
pose must also be deemed to have been excepted from the bar. Whether that is 
correct or not, it is not necessary to consider. All that I need point out is 
that the learned Judges there did not consider the-scope and the meaning of 
the words ‘‘other proceedings’’ occurring in sub-s. (3) of s. 69. 

The next case relied upon is Hafiz Qamar Din v. Nur Din.’° In that case 
the question which arose for consideration was whether an application of an 
unregistered firm under para. (20) of the Sch. II to the Civil Procedure Code 
(since repealed) is not excluded from the bar created by s. 69 of the Act. It 
was contended before the learned Judge that such an application would fall 
within sub-s. (J) of s. 69 because it is registered as a suit. This contention 
was rejected by the learned Judge who pointed out that the mere fact that 


8 (1950) I.L.R. 80 Pat. 109. 10 [1936] A.LR. Lah. 136. 
9 [1940] AU. 26, v.B. 
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such an application was registered as a suit would not clothe it with the cha- 
racter of a suit as understood in forensic language. The question whether 
such a proceeding would fall within the ambit of the words ‘‘other proceed- 
mgs’’ was not raised before him. In these circumstances I do not think that 
neither of these two authorities affords support to the petitioner. 

Finally reliance was placed on behalf of the petitioners on the decision in 
Sreemannarayanamurthy v. Arjandu.’' In that case- the plaintiff, an unregis- 
tered firm, who was a creditor of an insolvent, had filed a petition for declaring 
the debtor insolvent. This petition.was resisted on the ground that the firm 
being unregistered: could not be allowed to enforce a right against its debtor. 
The learned Judges held, and in my opinion quite rightly, that in filing the 
petition what the firm purported to do was to enforce a statutory right and not 
a.right arising out of a contract between them and a debtor. That case is, 
therefore, distinguishable. 

On behalf of the respondents reliance was placed on Abdul Jabbar v. 
Aludhesh Singh’? and Ajit Kumar v. Narendra Nath.13 In the former case the 
learned Judges observed that (p. 311) :— 


“...It is obvious that the claim by the appellants in these Encumbered Estates Act 
proceedings for determination of the liability of the landlord to them and for passing 
a decree in respect of the amount found due is a proceeding to enforce a right arising 
from the contract and is fully covered by the language used in sub-section (1) of section, 
69.” ee 
‘Though this decision supports the contention of the respondents, I must point 
out that no reasons have been given by the learned Judgés in arriving at the 
particular conalusion. It affords, therefore, very slight assistance to the peti- 
tioners. The other decision is Ajit Kumar v. Narendra Nath. In that case a 
Division Bench of the Caleutta High Court held that— 

“The bar under Sub-ss. (1) and (2) of S. 69 which is extended by Sub-s. (3) of the 

same section ‘to a claim of set-off or other proceeding to enforce a right arising from a 
contract’ does not apply to defence taken in the written statement that the properties to 
which the plaintiff claims an exclusive right is the joint property of the plaintiff and 
the defendants on the plea that they are all partners of the property belonging to the 
firm.” 
While dealing with the arguments raised before them they had to consider 
the Nagpur decision upon which reliance was placed before us by Mr. Nariman. 
They disapproved of the Nagpur decision because, in their Opinion, a person, 
who is trying to defeat the claim of the plaintiff by setting up a plea on the 
basis of a partnership, cannot be said to be seeking ‘to enforce a right arising 
from a contract’. According to the learned Judges a party can be said to be 
seeking to ‘enforce a right’ only if he is seeking some relief from the Court. 
Where no relief is being sought from the Court it cannot be said that he is 
seeking to enforce a right. This decision helps the respondent only to this 
extent that it does not accept the basis of the Nagpur decision. But here also 
the learned Judges have not considered the scope of the words ‘‘other pro- 
ceedings’’. 

In my opinion, if the rule of ejusdem generis is not applicable in this case 
then it is incumbent on the Court to give the fullest meaning to the words 
‘‘other proceeding’’ which occur in sub-s. (3) of s. 69. Sub-section (3) ex- 
tends the provisions of sub-ss. (7) and (2) and one of the requirements of 
these sub-sections is that the proceedings must be to enforce a right under the 
contract. That being so, such proceedings cannot be in the nature of a defence 
but they must necessarily be in the nature of a suit. The only exception to 
this is a set-off because to a certain extent it is a defence inasmuch as the object 
of the defendant is to diminish his liability to the plaintiff’s claim to the ex- 
tent of a certain amount. Of course, there may -be a case where a defendant 
claims an equitable set-off or seeks a decree in his favour for the excess over 


11 [1939] AI:R. Mad. 145. 13 [1955] A.I.R. Cal. 224. 
12 [1954] A.I.R. AN. 310. 
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the amount which is due to the plaintiff and to that extent he would be deemed 
to be ‘“‘enforcing a right”. Though such a case may be covered by the expres- 
sion ‘‘other proceeding’’, it is doubtful whether, in the absence of the words 
‘set-off’, all cases of a set-off would be covered by the words ‘‘other pro- 
eeeding’’. It appears to me, therefore, that to make the position clear beyond 
doubt that the Legislature has specifically mentioned the word ‘‘set-off’’ along 
with the words ‘‘other proceeding’’ in this provision. 

It is, however, argued before us that if the object of the Legislature was to 
bar proceedings other than a suit then the Legislature would have used the 
words ‘‘other proceeding’’ in sub-ss. (J) and (2). In my opinion, that may 
have been one way of doing it but perhaps that way was not resorted to by 
the Legislature, in order to avoid the use of the words ‘‘other proceeding” 
at two different places, i.e., in sub-s. (Z) as well as in sub-s. (2). Apart from 
that it seems to me that the Legislature may have thought it more appropriate 
to use the words ‘‘other proceeding”? in sub-s. (3) because it was in that 
part of the section that it was seeking to extend the scope of the provisions of 
sub-ss. (7) and (2). 

It was then urged with considerable force by Mr. Nariman that in the pre- 
sent application the petitioners are not seeking to enforce a right arising from 
the partnership because all that they are asking the Court to do is to refer 
a dispute between the parties to arbitration and that their claim before the 
arbitrators was.in respect of damages for breach of the contract committed 
by the respondents. I have already set out the terms of the partnership agree- - 
ment and one of the terms of the agreement is that in case of differences or 
disputes between the parties the provisions of the Arbitration Act will have 
to apply. Now, here, according to the petitioners, the matter can be referred 
to a sole arbitrator while, according to the respondents, it cannot be referred 
to arbitration at all because the contract is vague. There is thus a difference 
between them regarding the interpretation of a term which is implied in the 
contract. Where such is the position, I fail to see how it can at all be con- 
tended that the dispute does not arise out of the partnership agreement. Not 
only that the dispute arises in respect of a term of the agreement but that it 
arises between. the petitioners on the one hand and the respondents on the other 
as partners of an unregistered firm. 

Mr. Nariman then contended that the real dispute between the parties is 
regarding the damages claimed by the petitioners from the respondents by 
reason of the breach of the contract committed by the latter and, therefore, 
that is not a claim which arises out of the contract of partnership. He relied 
upon two decisions of the Nagpur High Court in support of his contention that 
in such a case the bar of s. 69 of the Partnership Act does not operate. The 
Nagpur decisions relied on are, Hari Shankar v. Firm Rai Bahadur Bansilal 
Abirchand'+ and Shriram v. Laxmibat.1® 

In the first mentioned case it was held that where a partner has a dual capa- 
city viz., that of a partner and that of a ereditor there is nothing in law to 
prevent him as ereditor from suing some of the partners for recovery of what 
ig due from them without asking for the relief of dissolution of the partner- 
ship. In the case before us there is no such dual capacity. The petitioners 
and the respondents were concerned with one transaction and that transaction 
was the joint venture to export 10,000 tons of manganese ore. There was no 
question of either of the parties being entitled under the agreement to act 
in a different capacity, viz., in a capacity other than that of a partner. In 
the Nagpur case the partnership agreement had provided that one of the 
partners was to be a banker of the partnership and the question was whether the 
partnership being unregistered, the banker-partner could sue for his dues. It 
was held that though the plaintiff was a partner he had also the capacity of a 
banker in respect of the amount that was due to him and that in that capacity 
the banker-partuer was entitled to sue the other partners without the dissolu- 


14 [1948] Nag. 301. 15 [1980] Nag. 519. 
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tion of the firm. That was entirely a different kind of case from the present 
one. Here the foundation of the petitioners’ claim is that they were the part- 
ners of the respondents; they had purchased 2500 tons of manganese ore for 
carrying out the obligation of the partnership with Phillips (India) Ltd., 
though under an agreement inter se it was the duty of the respondents to 
purchase the ore, that they had incurred a loss in doing so and consequently 
the respondents were liable to bear that loss. It is clear that in purchasing 
the aforesaid ore the petitioners merely carried out an obligation of the part- 
nership and in doing so they must be deemed to have acted as agents of the 
partnership. Therefore, their claim to have the dispute referred to an arbit- 
rator is ascribable to their capacity as partners. Apart from that I would 
like to point out that in so far as the Court is concerned it is unnecessary to 
consider as to what would be the nature of the claim before the arbitrator. The 
question before the Court is a simple one and that is whether an arbitrator or 
arbitrators are to be appointed or not. According to the respondents, the 
Court has no jurisdiction in the matter because the agreement between the 
parties does not provide for the mode of appointment of an arbitrator or arbi- 
trators, as the partnership agreement is vague and uncertain. This con- 
tention may or may not be sound but the contention is there. According 
to the petitioners the Court has jurisdiction because such a mode must 
be deemed to be implied in the contract between the parties. There is, thus, 
a dispute between the parties regarding one of the terms of the partnership 
agreement. That being the position, what the petitioners are trying to do 
must be held to be nothing else than the enforcement of a right arising out of 
the contract of partnership, and they will be deemed to be doing so in their 
capacity as partners. 

For these reasons the bar of s. 69 must be held to operate against them. 

In the other Nagpur case it was held that the provisions of s. 69(1) of the 
Indian Partnership Act must be construed strictly so as not to carry the bar 
of the section further than what the words of the section necessitate. It is 
also held in that case that when there is an agreement between the partners 
of an unregistered partnership by which some right is created which is capable 
of enforcement independently and without resort to general accounts of the 
unregistered partnership, it furnishes entirely a different cause of action and 
the plaintiff suing on the basis of such cause of action cannot be described 
as suing as a partner. The principle laid down in that case is unexceptionable 
but it is difficult to appreciate how this decision assists the petitioners. The 
petitioners, as already stated, are in fact trying to enforce one of the terms 
of the partnership agreement which pertains to the reference of a dispute 
between them to arbitration. This right arises in their favour only under the 
partnership ageement and is not independent either of that agreement or of 
their relationship with the respondents as partners. , 


Reading all the terms of the agreement together there can be little doubt A 
that the only object with which the fourth term therein was incorporated ap- . 
pears to have been to enable such disputes as arose between the parties to arbi- 
tration and for no other purpose. If, therefore, the dispute in question can- 
not be regarded as one between the partners then clearly the fourth term con- 
templating reference to arbitration cannot at all be availed of by the petit- 
tioners. In the Nagpur case there was no question of any reference being 
made to an arbitrator; therefore, that case is distinguishable. 


The petitioners are either seeking to enforce the partnership agreement or 
they are not. I£ they seek to enforce that agreement as partners against the 
respondents as partners, then only they are entitled to have the benefit of the 
fourth term in the agreement. Now, that the petitioners are seeking to enforce 
that fourth term in the agreement they must be regarded as enforcing a right 
arising under the agreement. For that reason the bar created by s. 69 will 
operate inasmuch as the partnership is not registered. If, on the other hand, 
the petitioners are seeking to enforce an independent contract then their only 
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remedy is by way of a suit and they are not entitled to resort to the fourth 
term of the partnership agreement. Therefore, looking at the matter either 
way the petition must fail. 

For these reasons I have no hesitation in holding that the petitioners’ appli- 
cation to the Court below under s. 8 of the Act is not maintainable. I would, 
therefore, dismiss it with costs. 

Nar J. I agree with my learned brother so far as the first point relating 
to the enforceability of the arbitration clause is concerned. I, however, differ 
from my learned brother on the question as to whether the proceedings that 
have been instituted by the petitioners for enforcing the arbitration clause is 
barred under s. 69 of the Indian Partnership Act. I would, therefore, set 


out the reasons of my dissent as briefly as possible. 


ð 


Section 69 falls into four parts. Sub-section (/) in effect provides :— 

“(1) No suit to enforce a right arising from a contract or conferred by this Act 
shall be instituted in any Court by or on behalf of any person suing as a partner in 
a firm against the firm or any person alleged to be or to have been a partner in the 
firm unless the firm is registered...” 

Sub-section (2) provides :— 

“(2) No suit to enforce a right arising from a contract shall be instituted in any 
Court by or on behalf of a firm against any third party umless the firm is registered...” 
Sub-section (3) provides :— i 

(3) The provisions of sub-sections (1) and (2) shall apply also to a claim of set-off 
or other proceeding to enforce a right arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolution of a firm or for accounta 
of a dissolved firm, or any right or power to realise the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under the Presidency- _ 
towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to realise the pro- 
perty of an insolvent partner.” 

Sub-section (4) need not be cited at the moment. I will refer to that sub- 
section at a later stage of the discussion. 

It is clear that sub-ss. (J) and (2) in terms apply to a suit. Sub-section (J) 
applies to a suit filed by one partner against another or against the firm, 
whereas sub-s. (2) applies to a suit filed on behalf of the firm against a third 
party. The relevant provisions for our consideration are those contained in 
sub-ss. (1) to (3). The other provisions may be considered incidentally in 
so far as they throw light upon the scheme of s. 69 of the Act. 

It is clear that two conditions must be fulfilled before the case can fal within 
the mischief of sub-s. (J) of s. 69. Those two conditions are: (1) an action to 
enforce a right arising from a contract has been instituted; and (2) it has 
been instituted by a person suing as a partner. It is evident that both these 
conditions must also be fulfilled before the provisions of sub-s. (3) are sought 


-to be applied to a proceeding other than a suit. The proceeding instituted in 


the instant case is obviously not a suit. 

There are two ways of approaching the question for the purpose of finding 
out whether or not either or both the conditions laid. down in sub-s. (J) of 
s. 69 have been fulfilled. The first line of approach is to see whether the claim 
that would ultimately be referred to arbitration can fall within: the purview 
of the expression ‘‘to enforce a right arising from a contract by a person suing 
as a partner.’’ The second is whether a proceeding for the enforcement of 
an arbitration clause can at all be considered as a proceeding to enforce a right 
arising from a contract. 

So. far as the first line of approach is concerned it is necessary to remember 
a few facts. Before the partnership came into being, the petitioners had en- 
tered into an agreement with Messrs. Phillips Bros. (India) Ltd. for supply- 
ing 10,000 tons of manganese ore within a specified period, 5,000 tons to be 
supplied between January to March 1956 and the remaining 5,000 tons to be 
supplied from March to June 30, 1956. The partnership between the peti- 
tioners and the respondents came into being on July 30, 1955, and it was 
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agreed between the two that the said contract should be considered as a joint 
venture in which the partias shall bear the profits and the loss in equal pro- 
portion. Thereafter the agreement sets out the. conditions which must be ful- 
filled by either party to the contract, and in effect it lays down that the res- 
pondents should contribute 2,500 tons towards their share for the first period 
and 2,500 tons for the second period. It is common ground that the respond- 
ents did not supply their share for the first period. The petitioners supplied 
the entire quantity of 5,000 tons to the buyers. It is also common ground 
that the delivery for the second period was not made by the petitioner. The 
grievance of the petitioners is that they have sustained a loss by purchasing 
2,500 tons of manganese ore in the market which’ should really have been 
contributed by the respondents. The petitioners contend that the respondents 
have failed to fulfil their part of the contract and, therefore, there has been a 
breach of the contract. The claim made on behalf of the petitioners is in effect 
a claim for damages for breach of the contract. As a matter of fact the joint 
venture or the partnership, by whatever name we choose to call it, did not start 
functioning at all. It is clear from the terms of the agreement that this was 
a partnership for a particular venture. The case, therefore, would fall within 
the purview of s. 8 of the Indian Partnership Act. Admittedly there is noth- 
ing more to be done about the venture and the venture in a way has fallen 
through. It is also clear that the period during which the venture was to be 
completed is over. In any view of the case, it is obvious that the partnership 
stands dissolved. 


Can we, therefore, say in the context of the akove facts that the claim which 
the petitioners are trying to enforce before the arbitrators is a claim for the 
enforcement of a right arising from'a contract? Can we further say that the 
petitioners are trying to enforce that claim in their capacity as partners? It 
is possible to say that the claim for damages in the present case arises out of | 
the breach of the contract of the partnership. It is equally conceivable that 
the claim for damages may arise out of a breach of the terms of any ordinary 
contract between vendor and purchaser. What is necessary to be considered is 
whether the claim for damages is based on a cause of action which is indepen- 
dent of the agreement of partnership or on a claim which forms an integral 

' part of the partnership agreement? In this connection I may usefully refer 
to the decision of the Nagpur High Court in Shriram v. Laszmibai.! It is 
unnecessary to set out the facts of the case in detail. It will be sufficient to 
point out that the accounts between the partners were made up and one of the 
partners gave a promise to pay the amount that was found due at the foot of 
the accounts settled. It is clear that the claim arose out of the partnership 
contract between the two partners. At the same time it was held that the pro- 
mise to pay moneys amounted to an independent cause of action. It was also 
held that it would not be possible to say that in such a case the suit was filed 
by the plaintiff in his capacity as a partner. After referring to the observa- 
tions in the unreported decision of Bose C.J. and Mangalmurti J. in Pusan 
Kuar v. Jaswantsingh® Hidayatullah J., who delivered the judgment of the 
Bench, observed (p. 525) :— 

“In our opinion these observations apply to the present case also. It is true that 
the observations of the learned Judges regarding undissolved partnerships were obiter 
but the reason given holds good in those cases also. We respectfully agree that the 
words ‘suing as a partner’ must be given their due meaning. When there is an agree- 
ment between the partners by which some right is created which is capable of en- 
forcement independently and without resort to general accounts of the unregistered part- 
nership, it furnishes an entirely different cause of action and the plaintiffs cannot be 
described as ‘suing as a partner.’ It is not every suit that is barred but only a suit 
brought ‘as a partner’.” 

, [1950] Nag. 519. Mangalmurti J., on April 12, 1949 (Unrep 


1 
2 (1949) Miscellaneous Second Appeal Nagpur). 
o. 


No. 22 of 1944, decided by Bose, A.C.T., and 
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I may also refer to an earlier decision of the Nagpur High Court in Hari 
Shankar v. Firm Rai Bahadur Bansal Abirchandé? In that case the partner 
had a dual capacity, viz., that of a partner and that of a creditor and it was 
held that there was nothing in law to prevent him as creditor from suing somè 
of the partners for recovery of what is due from them without asking for the 
relief of dissolution of the partnership. In my view, the claim that has been 
made by the petitioners in the instant case is a claim which can be gone into 
without considering the question of dissolution of partnership or without settl- 
ing the accounts of the dissolved partnership. This is a claim which arises out 
of a breach of a simple agreement of supplying a specified quantum of man- 
ganese ore. 

In the above context I may observe that s. 69 of the Indian Partnership Act 
must be construed strictly so as not to carry the bar of the section further than 
the words of the section import. That was also the view taken by the Nagpur 
High Court case in Shriram’s case referred to above and I respectfully agree 
with the same. 

The Hon’ble Mr. Justice S. T. Desai in his commentary on Indian Partner- 
ship Act has also made similar observations. He says at page 244 that: 


“An enactment which imposes forms and solemnities on pain of dismissal of any 
suit or proceeding would on general principles of construction be interpreted strictly.” 
On the other aspect of the matter, viz., as to whether a proceeding instituted 
for enforcing an arbitration agreement can at all be considered as a proceeding 
to enforce a right arising from a contract, it is necessary to remember that the 
arbitration agreement is only incidental to the main terms of the contract. It 
is true that without the arbitration clause it would not have been competent to 
the petitioners to file the present proceedings under s. 8 of the Indian Arbitra- 
tion Act. In that sense it can be maintained that this is a proceeding. for en- 
forcing a right arising from the contract of partnership. The right to approach 
a domestic tribunal in preference to the ordinary Court of law is, of course, a 
valuable right and that right flows from the terms of the contract. At the 
same time it must be remembered that the right the petitioners are trying to 
enforce is a right conferred on them by the Arbitration Act so that full effect 
should be given to the arbitration clause. i 
In this connection I may, with advantage, refer to a decision of the Madras 
High Court in Sreemannarayanamurthy v. Arjandu.4 In that case a peti- 
tion for the adjudication of a debtor as an insolvent was instituted by an un- 
registered firm. It was contended that such a proceeding was barred under 
s. 69 of the Partnership Act. That contention was negatived and it was 
observed (p. 145) :— 

“The right which the creditor who files the insolvency petition against his debtor 
is seeking to exercise is the right of a creditor who finds his debtor in insolvent circum- 
stances to have the assets of the debtor administered in insolvency and distributed for 
the benefit of the creditors as a body. This is a right which is conferred upon the cre- 
ditors by statute and is not a right arising out of a particular contract of loan between 
a petitioning creditor and a debtor. The learned counsel for the respondent has sought 
to support the order of the learned District Judge by contending that the debt due to 
the petitioning creditors in this case should be considered to be not legally recoverable. 
He refers to Halsbury’s Laws of England, Vol. 2, page 59, where it is laid down that a 
debt which can support an insolvency petition must be a legally recoverable debt and 
that debts which are time-barred cannot be the foundation of an insolvency petition. 
We do not think that there is any real analogy between these two cases. The debt due 
from the respondent to the petitioners in this case is legally recoverable. In the lan- 
guage of Sec. 9, Provincial Insolvenéy Act, it is a debt owing to the petitioners and 
it exceeds Rs. 500. The mere fact that the petitioners constitute a firm and this debt 
is due to the firm in which the petitioners are partners and they cannot file a suit to 
recover the amount due to them unless the fixm is registered does not deprive the 
petitioners of their right to file a petition in insolvency.” ` 


3 [1946] Nag. 301. 4 [1939] A.LR. Mad. 145. 
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It is necessary to remember that the petitioners in the above case would not 
have succeeded in getting the debtor adjudged insolvent without proving their 
debt. Even so it was held that inasmuch as the statute gave the right to pro- 
ceed against an insolvent in an insolvency proceeding, that right was not a 
right to enforce a contract but a right conferred by a statute. 


That takes me to a consideration of the provisions of sub-s. (3). The main 
part of sub-s. (3) reads, ‘‘the provisions of sub-sections (7) and (2) shall apply 
also to a claim of set-off or other proceeding to enforce a right arising from a 
contract.’? The use of the word of ‘also’? makes it clear that the object of 
the Legislature was to extend the provisions of sub-ss. (7) and (2) to certain 
categories of proceedings covered by the expression ‘‘a claim of set-off or other 
proceeding to enforce a right arising from a contract. It was contended by 
Mr. Bhagwati that the expression ‘‘other proceeding” must be given the widest 
meaning so as to cover every proceeding other than a suit. If that were the 
intention of the Legislature, then I am unable to understand why the Legisla- 
ture did not use the words ‘‘other proceeding’”’ after the word ‘‘suit’’ in both 
the sub-ss. (7) and (2). The only answer which Mr. Bhagwati could give was 
that the Legislature probably wanted to avoid the repetition of the words in 
both the sub-sections. I am unable to accept this line of argument. No argu- 
ment which is based on the supposed parsimoniousness of the Legislature in the 
use of words can carry any conviction. Analysing further, I find that the 
words ‘‘other proceeding’? have been used not only in juxtaposition to the 
word ‘‘set-off’ but also after the word ‘‘set-off.’” The claim to a set-off can 
obviously be made by the defendant in a suit. It is noteworthy that the Legis- 
lature has not used the words ‘‘any’’ before the words ‘‘other proceeding.’’ 
Instead of using the words ‘‘any other proceedings’’, the Legislature has used 
the words ‘‘other proceeding’’ after the word ‘‘set-off’’. In so far as the word 
‘proceeding’? is qualified by the word ‘‘other”’, it is clear that the Legislature 
wanted to draw a distinction between a ‘‘set-off’’ on one hand and ‘‘other pro- 
ceeding”? on the other. This itself suggests that, according to the Legislature, 
a claim to set-off is itself a proceeding, and the proceeding for a claim of a set- 
off is sought to be contra-distinguished from ‘‘other proceeding’”’. We have, 
therefore, a common genus in ‘‘proceeding’’ which is implicit in the expression 
‘claim of set-off.” The distinction is between the proceeding for a claim of 
set-off and other proceeding. I am alive to the consideration that before apply- 
ing the principle of ejusdem construction an attempt must be made to find out 
whether there is any genus of which there are a number of species. In this 
connection strong reliance was placed by Mr. Bhagwati on the observations 
contained in the well-known book ‘‘Craies on Statute Law’’ at page 170. The 
learned author observes as follows :— 

“The ejusdem generis rule is one to be applied with caution and not pushed too 
far, as in the case of many decisions, which treat it as automatically applicable, and 
not as being, what it is, a mere presumption, in the absence of other indications 
of the intention of the Legislature. The modern tendency of the law, it was said is ‘to 
attenuate the application of the rule of ejusdem generis.’.” 


The learned author is right in deprecating the noticeable tendency on the part 
of the Judges to apply the rule of ejusdem generis in an automatic way. What 
the learned author wanted to point out was that after all the rule of ejusdem 
generis lays down a presumption. In all cases, the real question is what was 
the intention of the Legislature and the rules of construction are merely a 
guide for finding out the real intention of the Legislature. As pointed out 
above the fact that the words ‘‘other proceeding’? are used after the word ‘‘set- 
off”? suggests that the proceeding must be at least of an analogous or of a simi- 
lar character. It would have been sufficient if the Legislature had framed sub- 

.s. (3) in the following way, if their real object was to enlarge the scope of sub- 
s. (3) so as to embrace any conceivable proceeding within the purview of sub- 
s. (3) of s. 69:— l 


$, 
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- “The provisions of sub-sections (1) and (2) shall also apply to all proceedings for 
. enforcement of a right arising from a contract including a set-off.” 
In that case, it would not have been necessary at all to use the word ‘‘set-off?’ 


. because ‘‘all other proceedings’’ would be wide enough to cover every con- 


ceivable proceeding. Therefore, the words ‘‘other proceeding to enforce a 
right arising from a contract’ must be treated as proceedings which partake 
of the same character as set-off. 

Mr. Bhagwati contended that he could not imagine any proceeding which 
can be considered to be analogous to a set-off except a counter-claim. I am not 
prepared to accept this contention because it is possible to imagine cases wherein 
defendant has raised pleas which can be considered to be of the same charac- 
ter.as a set-off. For instance, plaintiff files a suit for money in his capacity as 
creditor against his co-partner and the defendant asks for accounts of the firm. 
Again, the plaintiff files a suit for dissolution and accounts, and the defendant 
sets up a plea that the suit is barred on account of an arbitration clause in the 
partnership agreement. . 

Assuming, however, that Mr. Bhagwati is correct in his argument, and further 
assuming that the words ‘‘other proceeding’’ are not necessarily of analogous 
character as set-off, still I think that, in any case, the words ‘‘other proceeding’”’ 
must be interpreted to mean ‘‘proceedings in a suit.’’ If we examine the 
scheme of s. 69, we will notice that in all the sub-sections reference is made to 
‘suit’. Sub-sections (7) and (2) in terms relate to ‘‘suit’’. Sub-section (3) 
also refers to ‘‘suit’’ at least in cl. (a). Sub-section (4), to which I will come 
at a later stage, also speaks of ‘‘suit’’. That being the case it is difficult to 
hold that the expression ‘‘other proceeding’ in sub-s. (3) was intended to 
mean a proceeding outside a suit or other than a suit. This interpretation alone 
will harmonise all the sub-sections of s. 69. The rival interpretation, viz., that 
the words ‘‘other proceeding’’ embrace any proceeding of an original charac- 
ter, enlarges the scope of s. 69 beyond recognition. Had that been the inten- 
tion, as pointed above, the Legislature could easily have put the words ‘‘any 
other proceedings” after the word ‘‘set-off’’ in sub-s. (7). Had the words ‘‘any 
other proceedings’’ been employed in place of the words ‘‘other proceeding”’ 
after the word ‘‘set-off’’ it could be urged with considerable force that between 
the two, the entire universe of discourse (as the logicians would call it) is 
exhausted. In my opinion, the omission of the word ‘‘any’’ makes a signifi- 
cant difference in the interpretation of sub-s. (3) of s. 69. 

Reliance was placed upon the decision in Allen v. Emmerson. The words 

“which came up for consideration in that case were ‘‘No theatre or other place 
of public entertainment’’ (other than such places of entertainment as are not 
subject to the provisions of section 164 of...). The argument that the words 
‘other places of public entertainment’’ should be considered ejusdem generis 
with the preceding word, viz., ‘‘theatre’’, was repelled and the main ground 
set out in support of the view was the use of the words ‘‘other than such places 
of entertainment as are not subject to the provisions of Section 164”. Further 
emphasis was laid upon the words ‘‘public entertainment’’, and the ‘‘fun- 
fair’’ obviously fell within the ambit of that word. i 

In my opinion, the matter does not rest there. We have further to consider 
cl. (a) of sub-s. (3) which incorporates an exception to the rule laid down 
therein which reads :— 

“The provisions of sub-sections (1) and (2)...shall not affect the enforcement .of 
any right to sue for the dissolution of a firm or for accounts of a dissolved firm, or 
any right or power to realise the property of a dissolved firm.” 

It is true that the claim that has been set out in the petition cannot be regard- 
ed as a claim for the dissolution of the partnership. It is, however, conceivable 
that the claim that may be ultimately urged before the arbitrator may partake 
of the character of a claim for accounts of a dissolved firm. Even assuming 
that the petitioners restricted their claim to damages for the breach of the 


5 [1944] 1 K. B. 362. 
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contract, it will be open to the respondent to claim accounts of the firm. It. 
is also possible that the petitioners in lodging their claim before the arbitrator 
may themselves ask for accounts. We are called upon to decide this preliminary 
objection on a speculative consideration. It will be difficult to hold at this ` 
stage that the suit will not fall within the purview of cl. (a) of sub-s. (3) merely. 
on the basis of the averment contained in. the petition. 

The second aspect of the same matter is whether the claim made by the peti- 
tioner falls within the ambit of the words ‘‘any right or power to realise the 
property of a dissolvéd firm.” As stated above, the partnership or the venture 
must be considered to have been dissolved both because its purpose is served’ 
and also because its period is over. It has been held by Mr. Justice Chagla, as 
he then was, in Bhagwanji Morarji v. Alembic Chemical Works® that:—_ . 

“A suit by the partners of a dissolved firm to recover unliquidated damages ‘for 

breach of contract is a suit to realise the property of the dissolved firm. Damages for ` 
breach of contracts are assets of the firm and as such they can be realised by the part- - 
ners of the ‘dissolved firm although the firm has not been registered. The partners are ' 
not debarred from maintaining a suit under S. 69 of the Act.” 
The suit in the above case was filed by the partners against a third party. It 
has been held by the Allahabad High Court in Sheo Dutt v. Pushi Ram’ that 
the words ‘‘any right or power to realise the property of a dissolved firm’? in 
s. 69(3)(@) include the right to recover the property from a third party or 
from a partner from whom the property may be recoverable and the word 
‘‘property’’? must be interpreted to include a claim for money. Mr. Justice 
S. T. Desai in his Commentary has also endorsed the above view. At page 243 
he observed :— 

“A suit by the partners of a dissolved firm is a suit to realise the property of a 
dissolved firm. Damages for breach of a contract are assets of the firm and as such 
they can be realised by the partners of the dissolved firm although the firm was not 
registered. It is submitted that the expression ‘property of a dissolved firm’ as used 
here should receive liberal interpretation. It may also be observed that though ordi- 
narily a suit of this nature would be against a third party the exemption also applies 
to a claim of this nature made against a partner. In Sheo Dutt v. Pushi Ram, the 
Allahabad High Court expressed the view that the words, ‘any right or power to realise 
the property of a dissolved firm’ in sub-section (3), clause (a) are wide enough to in- 
‘clude not only the right to recover any such property of the firm from a third party 
but also the right to recover any such property from another partner.” 

In that view of the case we would be taking a leap in the dark if we hold, 4 
priori, that the claim which is to be instituted by the petitioners, before the 
arbitrators is barred under s. 69(3) of the Indian Partnership Act. Al that 
was necessary for the petitioners to state in the application was that a dispute 
has arisen between the parties which requires intervention by arbitration. It 
was not necessary for the petitioners to set out the reliefs which they would 


eventually claim nor make any elaborate averments about the claim to be made 


by them before the arbitrator. 
Turning to sub-s. (4), the material part runs thus :— 

“This section shall not apply— 

(a) ... 
(b) to any suit or claim of set-off not exceeding one hundred rupees in value 
which, in the Presidency-towns, is not of a kind specified in section 19 of the Presidency 
Small Cause Courts Act, 1882, or,...or to any proceeding in execution or other pro- 
ceeding incidental to or arising from any such suit or claim.” 
Mr. Bhagwati contended that’ proceedings in execution are excluded on the 
language of sub-ss. (1) to (3) because a proceeding in execution cannot be con- 
sidered to be a proceeding to enforce a right arising from a contract. I am un- 
able to understand how this argument helps Mr. Bhagwati on the point which 


6 [1943] A.I.R. Bom. 385, 8.0. (1943) 46 7 [1947] A.I.R. All. 229, 
Bom. L. R. 266. 
L:R.—49. 
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he is pressing before us. Even as it is, I find that it was necessary for the Legis- 
lature to include the words ‘‘progeeding in execution’’ because in cl. (b) of sub- 
s. (4) the words ‘‘to enforce a right arising from a contract’’ have not been used 
after the words ‘‘any suit or claim of set-off.’? That seems to be the only 
reason why the Legislature mentioned ‘‘proceeding in execution”’ specifically 
in el. (b). The closing words of cl. (b) ‘‘other proceeding incidental to or 
arising from any suit or claim of set-off’ are significant. It has been made 
clear that the proceeding must be incidental to or -arising from any suit or 
claim. There is no reason why the same meaning should not be attached to 
the words ‘‘proceeding’’ in sub-s. (3). 

I will now deal briefly with the cases that were cited at the bar. Mr. Nari- 
man relied upon a decision of the Nagpur High Court in Jamal v. Firm Umar 
Haji Karim® In that case, proceedings for execution were started on the basis 
’ of a consent decree and it was contended that the consent decree partakes of 
the character of a contract with the sanction of the Court superadded to it and, 
therefore, a proceeding in execution of a consent decree is a proceeding for en- 
forcing a right under a contract. It was in this context that the question of 
the application of sub-s. (3) of s. 69 arose in that case. Sir Frederick Grille, 
C.J., who delivered the judgment of the Bench, observed (p. 543) :— 

“| ..In uur opinion the words 

‘other proceeding to enforce a right arising from a contract’ 
are to be taken as sui generis of a claim of set-off; that is to say, when sub- 
section (3) relate to the right of setting up a defence and have no relation to the en- 
tirely different question of a claim to enforce the execution of a decree. Not only 
may a claim for set-off be a partial defence to a suit but a claim arising out of a con- 
tract may be set up in defence to negative the right of suit altogether, and it is these 
claims in defence, which, in our opinion, are placed under the same disabilities as 
the right to bring a suit at all in so far as unregistered firms are concerned. We do 
not conceive that there could be any intention on the part of the Legislature in draft- 
ing sub-section (3) in the manner it has, to deal with two such entirely different mat- 
ters as a claim of set-off without reference to any other defence and execution pro- 
ceedings in respect of a particular type of decree.” 

With respect, I agree with the observations in the above decision in the inter- 
pretation of sub-s. (3) of s. 69. 

The next case relied upon by Mr. Nariman was R. L. Harnam Dass v. Bal 
Krishen.© In that case a displaced creditor-firm started proceedings under the 
Displaced Persons (Debts Adjustment) Act, 1951, against the debtor-firm for 
the recovery of the debt. The petitioning firm was an unregistered firm. It 
was contended on behalf of the opponent that the proceeding started was barred 
under sub-s. (3) of s. 69. This argument was not accepted and Bishan 
Narain J. gave the following reasons in support of this view (p. 160) :— 

“| Obviously sub-ss. (1) and (2) to S. 69 bar a suit and the language ‘no suit to en- 
force a right arising from a contract shall be instituted in any Court’ suggests that the 
institution of a plaint was being prohibited as a suit is instituted by filing of a plaint. 
Sub-section (3) proceeds to extend the prohibition to ‘a claim of set-off or other pro- 
ceedings.” Now, a claim of set-off can be made only in defence, i.e. only in a written 
statement. 

“ The difficulty arises by the use of words ‘or other proceeding’ after ‘set-off. It 
appears to me that these words which are of a very wide import should be limited in 
this context to any proceedings in the nature of a claim of set-off, for example, a claim 
which defeats the suit entirely or a counter claim seeking a decree against the plaintiff. 
These claims are to be made in a-written statement. Therefore, ‘other proceeding’ should 
be read to mean ‘other proceedings in the suit’. This is also consonant with the ex- 
ceptions laid down in sub-s. (3) which refers to suits. 

“u Tt is well established that when general words follow particular and specific 
words then the general words are to be ordinarily construed to include only those things 


8 [1943] Nag. 540. 9 [1957] A.I.R. Punj. 159. 
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of the same class as specifically mentioned. Obviously if in the present case the 
Legislature intended to use ‘other proceeding’ in a general sense as including all kinds 
of judicial proceedings, then the ‘claim of ‘set-off would not have been mentioned. I 
am, therefore, of the opinion that the words ‘or other proceeding’ in S. 69(3) relate 
to the proceedings of the nature of set-off and nothing else.” 

Reliance was also placed on Mahendra v. Gurdeyal.'° In that case the petitioner 
got the partnership between him and the opponent dissolved by sending 
a notice. Later on he filed a suit in the civil Court. The opposite party filed 
an application before the learned Subordinate Judge for referring the matter 
in dispute to arbitration under the provision of s. 8 of the Arbitration Act. 
It was contended that the application put in on behalf of the opponent under 
8. 8 fell within the ambit of the word ‘‘other proceeding’’ in sub-s. (3) of s. 69. 
In the first instance their Lordships of the Patna High Court pointed that the 
suit that was filed by the petitioner was in respect of accounts of a dissolved 
firm. Therefore, there should be no bar to the defendant’s written statement 
asking to send the same matter to arbitration in pursuance to the arbitration 
clause. At the same time they proceeded to consider the effect of s. 69(3) and 
arrived at the same conclusion as was arrived at by the Nagpur High Court in 
the decision referred to above. They further pointed out that the case undcr 
their consideration stood on a better footing inasmuch as no suit had been filed 
in that case (by the opposite party) but an application was made to the Court 
below under the provisions of the Arbitration Act. A similar view was taken 
by the Lahore High Court in Hafiz Qamar Din v. Nur Din.11 In that case an 
award was already made by an arbitrator and an application was made for 
filing the award and drawing up a decree in terms of the same. It was contend- 
ed that such an application fell within the ambit of the words ‘other proceed- 
ing’ and, therefore, barred. That contention did not find favour with the 
Lahore High Court. 

On the other hand Mr. Bhagwati relied upon two decisions one of the Allaha- 
bad High Court and the other of the Calcutta High Court: Abdul Jabbar v. 
Audhesh Singh’? and Ajit Kumar v. Narendra Nath.12 In Abdul Jabbar v. 
Audhesh Singh the proceedings were initiated under s. 4 of the Encumbered 
Estates Act. In the written-statement filed by the opponent who were an un- 
registered firm, a claim was made in respect of certain debts payable by the peti- 
tioner. It was held that the claim was barred under sub-ss. (J) and (2) of s. 69 
of the Indian Partnership Act. This case was considered in R. L. Harnam Dass 
v. Bal Krishen at page 160 and it was pointed out firstly, that there was no dis- 
cussion in the judgment and secondly, the provision of the U.P. Act were not 
brought to the notice of the Judge of the Punjab High Court. Bishen Narain J. 
observed :— 

“,,.It may be that under that Act the proceedings are deemed to be a suit and this 
may be borne out by the fact that the learned Judges had applied S. 69(1) to the case 
and not S. 69(3).” 

Mr. Bhagwati lays strong reliance on certain observations of the Calcutta 
High Court in Ajit Kumer v. Narendra Nath. In that case it was 
held that the bar under sub-ss. (J) and (2) of s. 69 which is extended by sub- 
s. (3) of the same section to ‘a claim of set-off or other proceeding to enforce 
a right arising from a contract’ does not apply to a defence taken in the written 
statement that the properties to which the plaintiff claims an exclusive right 
is the joint property of the plaintiff and the defendants. In the course of the 
discussion the learned Judge observed (p. 224) :— 

“,..Can it be reasonably said that when a defendant tries to defeat the claim of the 
plaintiff by setting up a right on the basis of partnership, that is ‘a proceeding’ ‘to en- 
force a right on the basis of partnership’. In my judgment, the written statement as 
such is in the first place not a proceeding contemplated in sub-s. (3). In the 
second place, it cannot, in my judgment, be properly sald that by setting up a plea to 

10 (1950) 1.L.R. 30 Pat. 109. 12 [1954] A.LR. All. 310. 

11 [1936] A.I.R. Lah. 136. 13 [1955] A.I.R. Cal. 224. 
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defeat the plaintiffs claim a defendant can be said to be seeking ‘to enforce a right 
arising from a contract’. A party can be said to be seeking ‘to enforce a right’ only 
if he is seeking some relief from the Court.” 

It is significant to note that their Lordships emphasised that the bar was not 
applicable to the written-statement as such. This implies that if the written- 
statement goes beyond making defences to the plaintiff’s claim, then, that may 
attract the bar. It is thus clear that the preponderence of authority is in favour 
of the view I am inclined to take. I would, therefore, hold that the application 
should proceed. If this view ultimately prevails the costs would abide the 
result of the proceeding. 

Per Curiam: Though we agree on the main question we have differed on the 
preliminary objection. In view of this difference the following question may be 
referred to a third Judge under cl. 36 of the Letters Patent :— 

“Whether in view of the provisions contained in Section 69 of the Indian Partner- 
ship Act, 1932, the present petition is maintainable and what provision should be made 
for the costs of the parties to the petition?” ; 

The papers may be placed before the learned Chief Justice for referring the 
aforesaid question to a third Judge. ; 


The matter came up before K. T. Desai J. under cl. 36 of the Letters Patent. 


F. 8. Nariman, with Sir Jamshedji Kanga, for the petitioners. 
P. N. Bhagwati, with A. N. Mody, for the respondents. 


K. T. Desar J. This matter has come up before me under cl. 36 of the Let- 
ters Patent for the determination of the questions following - 

“Whether in view of the provisions contained in s. 69 of the Indian Partnership 
Act, 1932, the present petition is maintainable and what provision should be made for 
the costs of the parties to the petition.” 

There has been a difference of opinion between Mr. Justice Mudholkar and 
Mr. Justice Naik as regards the answers te be given to the aforesaid questions. 


I shall briefly state the facts giving rise to the aforesaid questions. The 
petitioners are a company registered under the Indian Companies Act, VII of 
1913. The petitioners carry on business as dealers in manganese ore. In or 
about July 1955, the petitioners agreed to sell to Messrs. Phillip Brothers India 
Ltd., an American Company, 10,000 tons of manganese ore of 16/48 grade for 
shipment abroad during the period January to June, 1956. The terms of ship- 
ment provided that 5,000 tons of manganese ore was to be shipped between 
January to March, 1956 and the balance of 5,000 fons of manganese ore was 
to be shipped before June 30, 1956. In connection with the supply of these 
goods a contract was entered into between the petitioners and one Jagdish 
Chandra Gupta, who carried on business in the firm name and style of 
Messrs. Foreign Import and Export Association, the respondents before me. 
The terms of the agreement between them have been reduced to writing. The 
said writing is annexed as exh. A to the petition. Clauses 1, 2, 3 and 4 of the 
said agreement provide as under :— 

“(1) That you (the respondent) are an equal partner in above said joint venture. 
The profit and loss therein to be shared between you and us (the petitioners) equally 
ie. Annes -|8|- in a rupee to your A/c and Annas -|8|- in a rupee to our A/c on exe- 
cution of the contract in full as per, terms with the overseas buyers. : 

(2) That both of us can make purchases of the goods for supply against the above- 
said contract at the market ruling price but the party while ‘closing the deal finally 
with the local seller, should have the prior consent of the other party in writing. In 
case of difference of opinion in regard to price and a quantity to be purchased, the 
party who desires to purchase such quantity at such price can so purchase and such 
purchased goods will be adjusted against his share of 5,000 tons. y 

(3) That both of us agree to invest equally. Advances, if necessary, are to be made 
equally to local sellers against the purchasers. 
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(4) That we both agree to abide by the terms that are set out in the contract 
with the overseas buyers. 

That in case of dispute, the matter will be referred for arbitration in accordance 
with the Indian Arbitration Act.” 


In connection with the shipment of 5,000 tons of manganese ore which was 
required to be made between January to March, 1956, the petitioners called 
upon the respondents to supply 2,500 tons of manganese ore. The respondents 
did not comply with that request. Under the circumstances, the petitioners 
themselves had to supply the full quantity of 5,000 tons of manganese ore to 
the American purchasers. The petitioners served a notice on the respondents 
alleging that the respondents had committed a breach of the contract between 
the petitioners and the respondents and that the petitioners were entitled to 
claim damages from the respondents for their failure to supply 2,500 tons of 
manganese ore for shipment between January to March, 1956. The petitioners 
claimed a sum of Rs. 1,50,000 from the respondents as and by way of damages. 
The petitioners further stated that the contract between the petitioners and the 
respondents provided that in case of dispute the matter would be referred 10 
arbitration in accordance with the Indian Arbitration Act. It was further 
stated that as it was incumbent upon the petitioners to proceed to enforce their 
claim against the respondents without further delay, they appointed Mr. R. J. 
Kolah, Advocate (0.S.) as an arbitrator on their behalf and trusted that the 
respondents would agree that he should be the sole arbitrator in the matter. 
The respondents were requested to appoint another arbitrator on their own 
behalf if the respondents did not agree to the appointment of Mr. Kolah as 
the sole arbitrator. It was finally stated that if the respondents failed to 
appoint an arbitrator on their behalf within 15 clear days after the service 
of that notice upon them, the petitioner would appoint Mr. R. J. Kolah as the 
sole arbitrator in the reference and proceed accordingly. The respondents 
declined to comply with the demands made in the aforesaid notice contending 
that the arbitration clause contained in the contract was vague, uncertain and 
unenforceable. The respondents stated that they did not agree to the appoint- 
ment of Mr. R. J. Kolah as the sole arbitrator. The petitioners thereupon filed 
the present petition praying that Mr. R. J. Kolah or some other fit and proper 
person be appointed to act as sole arbitrator for the purpose of the arbitration 
between the petitioners and the respondents, with like power to act in the refe- 
rence and to make an award as if he had been appointed by consent of all the 
parties. 

The partnership between the petitioners and the respondents has not been regis- 
tered under the provisions contained in the Indian Partnership Act, 1932. It 
is contended on behalf of the respondents that having regard to the provisions 
contained in s. 69 of the aforesaid Act, as the partnership between the peti- 
tioners and the respondents is not registered, the present petition is not main- 
tainable. It is urged, on the other hand, on behalf of the petitioners that this 
section has no application at all to the present petition as it is a petition filed 
under the provisions contained in s. 8 of the Indian Arbitration Act, 1940. 
Both Mr. Justice Mudholkar and Mr. Justice Naik, who heard the matter, agreed 
that in the circumstances of the present case an application under s. § of the 
Indian Arbitration Act, 1940, can lie to the Court and that the Court had power 
to make an order under sub-s. (2) of s. 8 provided there was no other impedi- 
ment in doing so. Mr. Justice Mudholkar considered that s. 69 of the Indian 
Partnership Act, 1932, constituted such an impediment. Mr. Justice Naik was 
of the contrary opinion. Sub-sections (1) and (3) of s. 69 of the Indian Part- 
nership Act, 1932, provide as follows :— 

“69. (1) No suit to enforce a right arising from a contract or conferred by this 
Act shall be instituted in any Court by or on behalf of any person suing as a partner 
in a firm against the firm or any person alleged ta be or to have been a partner in the 
firm unless the firm is registered and the person suing is or has been shown in the 
Register of Firms as a partner in the firm. . 
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(3) The provisions of sub-sections (1) ...shall apply also to a claim of set-off or 
other proceeding to enforce a right arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolution of a firm or for accounts 
of a dissolved firm, or any right or power to realise the property of a dissolved firm, or 

(b) the powers of an officia] assignee, receiver or Court under the Presidency- 
towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to realise the pro- 
perty of an insolvent partner.” , 
It is not disputed that the present petition is not a suit within the meaning of 
s. 69(1) of the Act. It is urged that it is a proceeding to enforce a right aris- 
ing from a contract within the meaning of s. 69(3) of the Act. . 


Two questions arise for determination: (1) whether the petition is one to 
enforee a right arising from a contract, and (2) if so, whether the petition is a 
proceeding referred to in s. 69(3). 


The contract between the parties provides that in case of dispute ‘‘the matter 
will be referred for arbitration in accordance with the Indian Arbitration Act’’. 
Having regard to the provisions contained in s. 3 of the Arbitration Act, the 
arbitration agreement must be deemed to include the provisions set out in the 
First Schedule, in so far as they are applicable to the reference. Under the 
provisions of cl. 1 of the First Schedule, the reference shall be to a sole arbitra- 
tor. A provision in an arbitration agreement that the reference shall be to a 
sole arbitrator without any qualifying words must mean a reference to a sole 
arbitrator to be appointed by consent of the parties. Having regard to the 
provisions contained in s. 3 of the Arbitration Act, the arbitration agreement 
in the case before me must be deemed to provide that the disputes between the 
parties have been agreed to be referred to a sole arbitrator to be appointed by the 
parties. Mr. Justice Mudholkar in the course of his judgment states that both 
he and Mr. Justice Naik were agreed that ‘‘in the circumstances of the present 
case an application under s. 8 can lie to the Court’’ provided there are no other 
impediments to doing so. In the circumstances of the present case, an appli- 
cation under s. 8 can only lie if the arbitration agreement provides that the refe- 
rence shall be to an arbitrator appointed by consent of the parties. In a case 
where the agreement provides that the reference shall be to an arbitrator to 
be appointed by consent of the parties, in the absence of any other provision 
of law, if the matter was merely left in the realm of contract, until the agreed 
arbitrator is appointed, there would be no agreement enforceable at law. It 
would be, in substance, an agreement to agree upon an arbitrator. The Legis- 
lature has intervened and has by s. 8 provided that in cases where an arbitra- 
tion agreement provides that the reference shall be to one or more arbitrators 
to be appointed by consent of the parties, and all the parties do not, after differ- 
ences have arisen, concur in the appointment or appointments, any party may 
serve the other parties with a written notice to concur in the appointment or ap- 
pointments, and if the appointment is not made within fifteen clear days after the 
service of the said notice, the Court may, on the application of the party who 
gave the notice and after giving the other parties an opportunity of being 
heard, xppoint an arbitrator or arbitrators, who shall have like power to act 
in the reference and to make an award as if he or they had been appointed by 
consent of all parties. The right conferred upon.a party giving such notice 
to apply to the Court and to get an arbitrator or arbitrators appointed who: 
would be clothed with the like power to act in the reference and to make an 
award as if he had been appointed by consent of all parties is a statutory right. 
Tt is a right conferred in connection with a contract, but it is not a right which 
arises from the contract. The right arises from the statute. It is the imposi- 
tion of the will of the Legislature upon the will of the parties. In the exercise: 
of the power conferred by s. 8, the Court may appoint any person as an arbi- 
trator against the will of any one or more or of all the parties and the person 
so appointed would have power to act in the reference and make an award as 
if he had been appointed by consent of all the parties. In my view, the right 
to make an application under s.°8 of the Arbitration Act is not a right arising 


1960.] KAJARIA TRADERS v. FOREIGN ETC., ASSO`TION (0.0.5.)—K. T. Desar J. 775 


from a contract within the meaning of s. 69 of the Indian Partnership Act, 
1932. l 

The next point to be considered is whether an application under s. 8 is 
covered by the words ‘‘other proceeding’ appearing in s. 69(3) of the Part- 
- nership Act, 1932. The matter has been argued at considerable length before 
me and before Mr. Justice Mudholkar and Mr. Justice Naik. 

It is urged by Mr. Nariman, the learned counsel for the petitioners, that 
the words ‘‘other proceeding’’ appearing in s. 69(3) have been preceded by 
the words ‘‘a claim of set-off” and that the words that precede have a demon- 
strative or limiting effect upon the words that follow. He urges that the 
words used are not ‘‘any other proceeding’’, but ‘‘other proceeding’’ and that 
they cannot be interpreted to refer to every proceeding that may be instituted 
for the enforcement of a right arising from a contract. In my view, there is 
considerable force in the argument advanced by Mr. Nariman. The words 
‘for other proceeding’’ immediately follow the words ‘‘a claim of set-off’’. 
When words are used in such juxtaposition, the earlier words have a demon- 
strative or limiting effect. The earlier words are illustrative or demonstrative 
of the intention of the Legislature. 

In this connection, reference may be made to a judgment of the House of 
Lords reported in Stag Line, Ld. v. Foscolo, Mango & Co.' In that case the 
House of Lords had to consider the words following appearing in certain Bills 
of Lading :— 

“Liberty...to call at any ports in any order, for bunkering or other purposes,... 

part of the contract voyage.” 
A cargo of coal was loaded on the appellant’s steamship Ixia at Swansea for 
carriage to Constantinople under Bills of Lading which gave the shipowners 
liberty in the terms set out above. The steamship having deviated from its 
usual route in order to land two engineers who were on board the ship for 
the purpose of observing whether a superheater fitted in the interest of the 
shipowners was working efficiently, a question arose whether the act of devia- 
tion could be regarded as a permitted deviation within the meaning of the 
words ‘‘other purposes’’ appearing in the bills of lading. In the course of 
his speech, Lord Buckmaster observes as follows (p. 334) :— 

“| ..With regard to the clause of the charterparty, the contention is that to land 
the two engineers at St. Ives was an ‘other purpose’ within the meaning of clause 6 
and consequently permitted by the charterparty itself. This argument depends upon 
the view that it is impossible to get a specified category in which the words ‘other pur- 
poses’ may be confined when the illustrative word at the beginning of the sentence con- 
sists only of one description. I find it difficult, and I think it is undesirable, to attempt 
to specify in exact language what are the limitations imposed by the use of such a word 
prefacing others of: general import. To my mind it is impossible to frame a rule appli- 
cable to all the various documents in which such phrases are to be found.... The word 
‘bunkering’ must’ have some demonstrative and limiting effect, and the phrase ‘or other 
purposes’ following it cannot be so construed as to disregard the effect of the first 
example and assume that any purpose is thereby permitted. If that were so, the word 
‘bunkering’ might be left out. Nor am I prepared to define what are the limitations 
within which the phrase ‘other purposes’ must be confined, but I can find nothing 
kindred to bunkering or associated with the operation that is involved in landing two 
men at a port that is not on any part of the specified route.” 

Some of the words in the speech of Lord Buckmaster may very aptly be used 
in construing the provisions of s. 69(3) of the Partnership Act, 1932. Using 
the language of Lord Buckmaster I find it difficult, and I think it is undesirable, 
to attempt to specify in exact language what are the limitations imposed by 
the use of the words ‘‘a claim of set-off’’ prefacing the words ‘‘or other pro- 
ceeding’’ which are words of general import. The words ‘‘a claim of set-off’’ 
must have some demonstrative and limiting effect, and the phrase ‘‘or other 
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proceeding?’ following it cannot be so construed as to disregard the effect of 
the first example and assume that any proceeding is thereby covered. 


Lord Russell or Killowen in his speech in the same case observes as under 
(p. 845) :— 

“While I appreciate the difficulty of applying what is called the ejusdem generis 
rule where only one species is available out of which to construct the genus, never- 
theless it seems clear that some limitation must be placed upon the words ‘other pur- 
poses’. If they are to be read as free frsm any limitation, then it was unnecessary to 
specify the bunkering purpose. Some restriction must, therefore, exist; and for my- 
self I am in agreement with the view that the Ixia’s call at St. Ives, not being a call 
for the purposes of the contract venture, was not a call for ‘other purposes’ within 
the meaning of the liberty.” 

Lord Macmillan in the course of his speech observes as under (p. 348) :— 

“ the liberty to call at any ports ‘for bunkering or other purposes’ cannot be 
read as meaning that the ship was to be at liberty to call at any ports for bunkering 
purposes or any purposes other than bunkering; for that would be tantamount to say- 
ing that she might call at any port for any purpose. I read the words as meaning ‘for 
the purpose of bunkering or for any similar purpose’. What purposes are similar to 
the purpose of bunkering I shall not attempt to define...” 

All the Law Lords in their speeches have taken the view that some limitation 
has to be placed having regard to the context in which the words have been 
used. ; 

The ratio of this decision is that the words which precede must have a limit- 
ing effect upon the words of general import which follow. There is hardly 
anything common between a claim of set-off and an application under s. 8 of 
the Indian Arbitration Act, 1940. In my view, an application under s. 8 of 
the Indian Arbitration Act, 1940, is not a proceeding covered by the words 
‘other proceeding” appearing in s. 6/(3) of the Indian Partnership Act, 1932. 


My attention was called to a decision of the Full Bench of this Court, re- 
ported in Ramrao Bhagwantrao v. Babu Appanna.? In that case, the Full 
Bench had to consider the language used in O. XXHI, r. 1, of the Code of 
Civil Procedure, 1908. The words therein used are the following :— 

“...(2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some formal defect, or 

(b) that there are other sufficient grounds for allowing the plaintiff to institute a 

fresh suit for the subject-matter of a suit or part of a claim, it may, on such terms 
as it thinks fit, grant’ the plaintiff permission to withdraw from such suit or abandon 
such part of a claim with liberty to institute a fresh suit in respect of the subject- 
matter of such suit or such part of a claim....” 
The question in that case was whether the words ‘‘by reason of some formal 
defect’? had any limiting effect upon the words ‘‘other sufficient grounds’’ 
following. After referring to the decision of Chief Justice Sir John Beaumont 
in the case of Bat Mahakor v. Bhikhabhat Sakalchand,? Mr. Justice Lokur 
observes as follows (p. 160) :— 

“The learned Chief Justice, however, has added that ‘the two clauses must be read 
together’ and one has in cl. (a) an illustration of the sort of reason which the Legis- 
lature thought would be sufficient, and in that way cl. (a) may, to some extent, limit 
the generality of the words in cl. (b). 

With great respect, we concur in this view, which is exactly what we mean by say- 
ing that cl. (a) is illustrative of the ‘grounds’ referred to in cl. (b) and although the 
‘grounds’ need not be ejusdem generis with the ground mentioned in cl. (a), they must 
be ‘at least analogous’ to it. The ground in cl. (a) requires that the suit may fail by 
reason of some formal defect; whereas the grounds contemplated in cl. (b) need not 
necessarily be fatal to the suit, but must be analogous to a formal defect.” 


2 (1939) 42 Bom. L. R. 143, F.B. L. R. 1110. : 
3 (1934) I.L.R. 59 Bom. 114, s.c. 36 Bom. 
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Another decision to which my attention was called is the one reported in 
R. L. Harnam Dass v. Bal Krishen.4 In that case, Mr. Justice Bishan Naram 
held that (p. 160): 

“| when general words follow particular and specific words, then the general words 

care to be ordinarily ‘construed to include only those things of the same class as specifi- | 
-cally mentioned.” . 
In that case, the learned Judge had to consider whether the provisions con- 
tained in s. 69 of the Partnership Act, 1932, extended to an application under 
the Displaced Persons (Debts Adjustment) Act, 1951. He held that the words 
“tor other proceeding’’ in s. 69(3) relate to the proceedings of the nature of 
‘set-off and nothing else. He further held that the words ‘‘or other proceed- 
ing’’ should be read to mean ‘‘other proceedings in the suit.’’ 

It was urged by Mr. Bhagwati, the learned counsel for the respondents, that 
the words ‘‘a claim of set-off’? are wide enough to cover a claim by way of 
‘set-off in any proceeding other than a suit. He says that a set-off can be 
claimed under the provisions of the Presidency-towns Insolvency Act, 1909, 
and the Provincial Insolvency Act. 1920. He argues that if the words ‘‘a 
claim of set-off’? are held not to refer merely to a claim made in a suit, then 
there is no reason why a limited meaning should be given to the words ‘‘other 
proceeding’’ so as to exclude proceedings under s. 8 of the Indian Arbitration 
Act, 1940. Sections 69(7) and 69(2) deal with suits. When the Legislature 
extended the provisions contained in s. 69(/) and s. 69(2) to a claim of set-off, 
the Legislature, in my view, had in mind a claim of set-off that may be made 
in a suit. In my view, the Legislature by using the words ‘‘a claim of set-off”? 
did not intend to refer to a claim of set-off in proceedings other than ‘a suit. 
I am unable to accept any argument based on the assumption that the words 
“Ca claim of set-off’? cover a claim made in proceedings other than a suit. 

Some indication may be found of the intention of the Legislature, in using 
the words ‘‘other proceeding’’ in s. 69(3) from the use of the same words in 
s. 69(4)(b). By s. 69(4) (b) it is provided that s. 69 would not apply to any 
‘suit or claim of set-off not exceeding one hundred rupees in value which, in 
the presidency-towns is not of a kind specified in s. 19 of the Presidency Small 
‘Cause Courts Act, 1882, or outside the presidency-towns, is not of a kind spe- 
cified in the Second Schedule to the Provincial Small Cause Courts Act, 1887, 
‘or to any proceeding in execution or other proceeding incidental to or arising 
from any such suit or claim. : 

No one has urged before me that the words ‘‘other proceeding’? should be 
construed ejusdem generis and it is not necessary for me to deal with any 
‘argument based on such a contention. 

In my view, reading the provisions of s. 69 as a whole, the words ‘‘other 
proceeding” used in s. 69(3) cannot be construed so as to embrace an appli- 
ation made under s. 8 of the Indian Arbitration Act, 1940. 

In the result, the question whether in view of the provisions contained in 
‘s. 69 of the Indian Partnership Act, 1932, the present petition is maintainable, 
is answered in the affirmative. 

As regards costs, there is no reason to depart from the usual rule that costs 
should follow the event. In view of the fact that the matter was argued at 
considerable length and has occupied considerable time, both before Mr. Justice 
Mudholkar and Mr. Justice Naik and before me, the fair order to make as 
regards costs up-to-date would be that the respondents should pay to the peti- 
tioners the costs of the petition, when taxed. The matter has been heard in 
Court and the costs should be taxed on the footing of a hearing in Court and 
{ answer the question accordingly. 


Solicitors for the petitioners: Payne & Co. 
Solicitors for the respondents: Kanga & Co. 
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APPELLATE CIVIL 


Before ths Howble Mr. H: K. Ohainani, Chief Justice, Mr. Justice Mudholkar and 
Mr. Justice K. T. Desat. 


RAMCHANDRA ANNASAHEB SHINDE v. DAGADU SHANKAR SHEVATE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 34, 2(20)—Lease of 
land granted by landlord for fifteen years to protected tenants on September 9, 1939—Landlord 
giving notice to tenants on March 23, 1954, terminating tenancy from March 31, 1956-—Validtiy 
of notice—Expression “one year’s notice” in s. 34 whether means notice of one calendar year 
and such notice whether must terminate tenancy from particular date—Notice when there is 
contractual tenancy when to expire. 

Under 8. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, as it stood prior 
to its amendment in 1956, the notice under 8. 34 of the Act must be a notice of not less than 
twelve calendar months and it need not terminate the tenancy with effect from any particular 
date. When there is a contractual tenancy, the notice must not expire earlier than the 
date on which the period of contractual tenancy comes to an end. 

Narayan Ramchandra Joshi v. K. B. Wasoodev ! and Francis Mates Soz v. The St. Thomas 
Church, Sandor,? disapproved. 

Gulabrao Namdeorao Jagtap v. Hari Eknath Sonar,* approved. 
Jagannath Narayan v. Vasant‘ and Chandrakant Nagindas v. Rams Maganlal,’ referred to. 


In Special Civil Application No. 2486 of 1958 one Ramchandra (petitioner) had 
granted a lease of his land to his tenants Dagadu and others (opponents) for fifteen 
years commencing from September 9, 1939. On March 23, 1954. the petitioner gave 
notice to the opponents under s. 34 of the Bombay Tenancy and Agricultura] Lands 
Act, 1948, terminating their tenancy on the ground that he wanted the land for his. 
personal cultivation. The Mamlatdarand Prant Officer both held that the petitioner 
required his land bona fide for the purposes of cultivation. On revision the Bombay 
Revenue Tribunal held that the notice given by the petitioner to the opponents was 
not valid and rejected the petitioner’s application for terminating the tenancy of the 
opponents. The petitioner applied to the High Court under art. 227 of the Consti- 
tution of India to set aside the order passed by the Tribunal. The application was 
heard, with another similar application, by Mudholkar and Mody JJ., who referred. 
the applications to a larger bench as there was a conflict of judicial decisions relating 
to a point involved in them. In the course of his referring judgment, delivered on 
March 20, 1959, Mudholkar J. observed as follows:— 


MUDHOLKAR J. Now, on the question of the validity of the notices, we find that 
there are conflicting decisions of this Court. But before we refer to these decisions. 
we must mention the grounds on which it is contended that the notices are invalid. 
Section 34 (Z) requires that a landlord, who wishes to terminate the tenancy of a 
protected tenant on the ground that he requires the land bona fide for his personal 
cultivation, must give that tenant one year’s notice in writing. It is accepted before 
us that the tenants in these cases are protected tenants and, therefore, the provisions 
of s. 34 would apply to them. The notices in these cases were, as already stated, 
given on March 23, 1954. Under these notices the tenants were 1equired to sur- 
render their lands on March 31, 1955. The contention of the tenants is that these 
notices are invalid because they being originally contractual tenants were entitled. 
to one year’s notices expiring on September 9, 1954. According to them the pro- 
visions of s. 106 of the Transfer of Property Act, as modified by the provisions of s. 


*Decided, March 7, 1960. Special Civil 781 of 1957, decided by Dixit and Shelat 
Application No. 2486 of 1958 (with Special JJ., on July 26, 1957 (UOnrep.). 
Civil Application No. 2587 of 1958 and Nos. 3 (1956) Special Civil Application No. 
386 aud 920 of 1969). 2345 of 1956, decided by Shah and Palnitkar 
1 (1952) Special Civil Application No. JJ., on December 4,1956 (Unrep.). 
959 of 1952, decided by Chagla O. J. and 4 (1956) 55 Bom. L. R. 341. 
Shah J., on September 8, 1952 (Unrep.). 5 (1957) 59 Bom. L. R. 1098. 
2 (1957) Special Civil Application No. 
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34(Z) of the Tenancy Act, should be read together and they should be held entitled 
not merely to six months’ notices expiring at the date on which the tenancy of each 
of them was to terminate under the contract but one year’s notice expiring with the 
term fixed thereunder. 

It has been held by a Division Bench of this Court in Jagannath Narayan v. Vasant! 
that in the case of a protected tenant a presumption arises that the provisions of 8 
106 of the Transfer of Property Act do not apply and consequently it is not incum- 
bent on the landlord to serve the tenant of agricultural property with six months’ 
notice expiring at the end of the year of the tenancy. They further pointed out 
that the presumption arising under s. 106 would be displaced by a contract or local 
law or usage to the contrary and that the Tenancy Act makes it impossible for the 
landlord to terminate the tenancy by giving six months’ notice expiring at the end 
of the year. We are respectfully in agreement with what the learned Judges have 
held in this case and we are of the opinion that the notices contemplated by s. 34(7) 
need not expire on the date on which the tenancy was to end under the contract nor 
even on a date one year subsequent to such date. There are, however, two other 
decisions of this Court, which create some difficulty and, therefore, we are of the 
opinion, that this matter may be placed before a larger Bench. 

The first of these decisions is Narayan Ramchandra Joshi v. K. B. Wassodev.? 
In that case the tenancy of a protected tenant, who was also a contractual tenant 
was sought to be terminated by the landlord by giving a notice under s. 34(/). By 
virtue of this notice the tenancy was sought to be terminated on the date on which 
it was to expire under the original contract between the parties. The Tribunal 
had held that the notice was bad. The learned Chief Justice and Shah J., however, 
did not accept the view of the Tribunal and pointed out that:— 


“,.. Unders. 34 a landlord is required to terminats the tenancy ofa protected tenant by giving 

him one year’s notice in writing stating therein the reasons for such termination, and the view 
taken by the Tribunal apparently is that the yoar contemplated by this section is a year ending on 
the 3let of March and as the notice terminated the tenancy not on the 31st March but on the 
14th June the notice was bad. Unders. 3 of the Act, ‘the provisions of Chapter V of the Trans- 
fer of Property Act shall, in so far as they are not inconsistent with the provisions of this Act, 
apply to the tenancies and leases of lands to which this Act applies,’and under 8. 106 of the Trans- 
fer of Property Act, when a six month notice has got to be given the notice must be such as ex- 
pires with the end of a year of the tenancy, and, therefore, if the law requires a year’s notice the 
proper notice would be a notice which would expire with the end of the year of the tenancy, and 
if in this case the tenancy expired on the 14th June 1948 then the proper notice must be a notice 
which expired on the 14th June 1948. There is nothing in s. 34 which is inconsistent with the 
provisions of the Transfer of Property Act and in our opinion the principles underlying the pro- 
visions of the Transfer of Property Act with regard to the giving of a notice must apply to a notice 
given under s. 34.” 
An argument was advanced before the learned Judges as it was advanced before us 
that the expression “year” under s. 34 must be given the meaning accorded to it as 
defined in s. 2(20) of the Act. There the definition given is “year ending on the 
31st March or on such date as the State Government by notification appoint for any 
locality.” On the basis of this definition it was contended before the learned Judges 
that the notice must expire on March 31. Negativing this contention the learned 
Judges observed that:— 

“The definitions given in s. 2 are subject to anything being repugnant in the subject or con- 
text, and, in our opinion, it is clear that in reading the expression ‘one year’s notice’ in 8. 34 we 
cannot apply the definition of ‘year’ given in s. 2(20). The expression is not merely ‘year’, but 
the expression is ‘one year’s notice’, and that expression has to be construed in the light of the 
Transfer of Property Act and not the definition of ‘year’ given in s. 2(20). Therefore, when the 
landlord gave one year’s notice expiring on the 14th June 1948 he gave a proper notice as required 
by law.” 

Thus, the learned Judges have held contrary to what was held in the earlier case, 
that the Transfer of Property Act applies and have applied s. 106 thereof. We may 


1 (1952) 55 Bom. L. R. 341. 959 of 1952, decided by Chagla C. J. and 
2 (1952) Special Civil Application No. Shah J., on September 8, 1952 (Unrep.)- 
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point out that this section applies only to periodical tenancies and not to a tenancy 
for a fixed term. The Transfer of Property Act does not require a notice for the ter- 
mination of a tenancy for a fixed term and it is only s. 34 of the Tenancy Act which 
required it. Therefore, such a notice will fall to be governed solely by s. 34 of the 
Tenancy Act alone and so the definition of the word ‘year’ must be that which the 
Act provides. 

The next decision, which was referred to, was in Francis Mates Soz v. The St. 
Thomas Church, Sandor’. On March 28, 1952, the landlord gave a notice, requiring 
the tenant to hand over possession on March 31, 1953. It was contended before the 
learned Judges that the notice given on March 28, 1952, was not valid, because the 
tenancy which was given by the landlord to the tenant commenced on June 1, 1939, 
and ended on May 31, 1942, and, therefore, the subsequent notice should have been 
given in compliance with the provisions of the Transfer of Property Act, and not in 
accordanco with the provisions of the Tenancy Act. It was also contended that the 
word ‘yoar’ occurring in s. 34 of the Tenancy Act should accordingly be given its 
meaning as contained in s. 2(20) of the Act. Dealing with this contention the learned 
Judges observed that: 


“although the original lease was a lease which commenced on lst June 1939 end which 
was a contractual lease, that lease came to an end on 3lst May 1942 and by the operation of the 
Bombay Tenancy Act of 1939 the contractual tenant became a statutory tenant. Mr. Samant 
relies upon an unreported decision of this Court in Special Civil Application No. 959 of 1952 
decided on the 8th September 1952.” 


Thon they referred to the decision of the Chief Justico and ShahJ., to which we have 
already referred, and observed that:— 


‘|..Now, in that case the facts were that the tenant held the land under a registered docu- 
ment of the 14th June 1940 and by efflux of time the period of the lease expired on the 14th June 
1948. The landlord gave notice on 2nd June 1947 calling upon the tenant to hand over possession 
on or before 14th June 1948. When the matter went to the Tribunal, the Tribunal held that the 
notice did not terminate the tenancy as required by the Tenancy Act. According to the Tri- 
bunal, tho landlord was required to terminate the tenancy under a. 34 by giving the tenant one 
year’s notico in writing and, therefore, the Tribunal considered that the notice should have 
ended on 31st March and not on 14th Jund 1948. This view was challenged before the learned 
Chief Justice and Mr. Justice Shah and the Court ruled that the notice which was given was a 
proper notice, because the case was governed not by the Bombay Tenancy and Agricultural Lands 
Act, 1948, but by the provisions of the Transfer of Property Act. Mr. Samant relied upon this 
caso, but we fail to see how he could call in aid this devision in his favour. It may be observed 
that therc the position was exactly the reverse of what has happened in this case. In this case 
the Tribunal came to the conclusion that thenotico was required to be given under the Bombay 
Tenancy and Agricultural Lands Act, 1948, and not according to the provisions of the Transfer 
of Property Act. Now, in this case on the footing that the tenancy became a statutory tenancy 
in place of the contractual tenancy, which was originally the case, it is clear that the provisions 
which must be applied are not those which are to bo found in the T.P. Act but those which are 
to be found in the Bombay Tenancy and Agricultural Lands Act, 1948. According to the 
definition given in s. 2(20) of the Act, the ‘year’ means the year ending on 31st of March ofa 
particular year. Now, in this case the notice which was given was on the 28th March 1962 and 
the (landlord) Church called upon the tenant to surrender possession on the 31st March 1953. 
In our view, Mr. Samant cannot successfully rely upon the decision in the aforesaid Special Civil 
Application.” 

Ultimately the learned Judges held that the notice which was given by the landlord 
was a valid notice. We respectfully agree with the view taken in this case. 

In Chandrakant Nagindas v. Rami Maganlal', which is a decision of Mr. Justice 
Dixit and Mr. Justice Shelat, the facts were as follows:—The landlord granted the 
lease of certain land to his tenant on February 5, 1930, for a period of 25 years ex- 
piring on February 5, 1955. On December 20, 1953, he gave a notice to the tenant 
under s. 34 of the Tenancy Act stating therein that he wanted the land for his per- 
sonal cultivation and terminating the tenancy with effect from March 31, 1955. 


3 (1957) Special Civil Application No. JJ., on July 26, 1957 (Unrep.). 
781 of 1957, decided by Dixit and Shelat- 4 (1957) 59 Bom. L. R. 1098. 
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It was contended that the notice was bad in law. This contention was upheld by the 
learned Judges who held that apart from the fact that the tenant was a protected 
tenant he had by reason of the contract of tenancy a right to remain in possession 
until February 5, 1955, by virtue of s. 30°of the Tenancy Act, and that it was the 
tenancy which was to come to an end on February 5, 1955, which had to be termi- 
nated by a notice under s. 34 of the Act and that, therefore, the landlord should give 
notice terminating the tenancy of the tenant not with effect from March 31, 1953, 
but with effect from February 5, 1955. Since he did not terminate the tenancy as 
from February 5, 1955, the notice was held by the learned Judges to be invalid. 
The learned Judges distinguished the previous decision to which we have already 
referred on the ground that in that case the tenant was a statutory tenant whereas 
in the present case the tenant is a contractual tenant. With respect we may point 
out that though a contractual tenancy cannot be terminated by a landlord by giving ` 
notice under s. 34 before the expiry of the period stated in the contract that tenancy 
cannot be terminated without complying with the provisions of s. 34. That is to 
say, whether a tenancy ia statutory or contractual, one year’s notice has to be given 
by the landlord to a tenant. In this case as in the second mentioned case the tenancy 
was to expire under the contract before the date of termination specified in the notice 
and, therefore, in our opinion, the fact that in this case the tenant was a contractual 
tenant and not a statutory tenant, as in the earlier case, is of no significance. Maore- 
over, under the provisions of s.34 of the Tenancy Act it was necessary for the land- 
lord to give a notice to the tenant terminating his tenancy on February 5, 1955, 
because as from that date he was to cease to be a contractual tenant. By virtue of 
the provisions of the Tenancy Act, the tenant continued to be a tenant evon after 
February 5, 1956, and, therefore, as from that date he was a statutory tenant. Mate- 
rially, therefore, the facts of the two cases do not differ. 

_ While we agree with the view taken by Dixit and Shelat JJ. in the. earlier case, 
we think it desirable to refer the case to a larger Bench because in two other cases 
a somewhat contrary view has been taken. Accordingly, we frame the following 
for being referred to a Full Bench:— : 

“Where there ts a contractual tenancy for a fixed number of years expiring on a particular 
date and the landlord has given notice of one year under s. 34 of the Bombay Tenancy & Agri- 
cultural Lands Act, 1948, whether the period of such notice should expire on the date when 
the contractual lease terminates by efflux of time or whether the same should expire at the 
end of the year defined under sub-section (20) of section 2 next following the date on which the 
contractual lease expires by efflux of time?” 

Papers may be submitted to the Hon’ble the Chief Justice for constituting a larger 
Bench to consider this question. 
Tre question referred to was heard by a full bench composed of Chainani C. J. 
and Mudholkar and K. T. Desai JJ. 
Sp. C.A. No. 2486 of 1958. 
C. S. Jathar, for the petitioner. 
M. V. Puranjpe, for opponents Nos. 1 and 2. 
Sp. C. A. No. 2587 of 1958. 
K. J. Abhyankar, for the petitioner. 
M. V. Paranjpe, for opponents Nos. 1 and 3. 
Sp. O.A. No. 886 of 1959. 
Y. S. Chitale, for the petitioner. 
S. B. Bhasme, for opponent No. 1. 
f Sp. C.A. No. 920 of 1959. 
R. W. Adik, for the petitioner. 
'N. H. Gurasahant, for opponent No. 1. 


CHAINANI C.J. The question, which has been referred to the Full Bench, is as 
follows:— l 
“Where there is a contractual tenancy for a fixed number of years expiring on a particular — 
date and the landlord has given notice of one year under s. 84 of the Bombay Tenancy & Agri- 
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cultural Lands Act, 1948, whether the period of such notice should expire on the date when the 
contractual lease terminates by efflux of time or whether the same should expire at the end of 
the year as defined under sub-section (20) of section 2 next following the date on which the 
contractual lease expires by efflux of time?” ` i 

This question arises in the above four special civil applications, which have been placed 
before us. In Special Civil Applications No. 2486 of 1958 and No. 2587 of 1958, the 
landlords had on September 9, 1939, granted leases of their lands for æ period of 15 
years. On March 23, 1954, the landlords gave notices under s. 34 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, hereinafter referred to as the Act, termi- 
nating the tenancies with effect from March 31, 1955. In Special Civil Application 
No. 386 of 1959, the lease was granted for 15 years with effect from April 7, 1941. 
The tenancy wasterminated by a notice givenon February 9, 1955, with effect from 
March 31, 1956, or from April 7, 1956. In Special Civil Application No. 920 of 1959 
the tenancy commenced on September 9, 1943, and was for a period of 12 years. 
The landlord gave a noticeon October 19, 1954, terminating the tenancy with effect 
from March 31, 1956. In all these four cases, therefore, the contractual tenancies 
continued to exist on the dates on which the notices were given. It is also not in 
dispute that the tenants in all the four cases were protected tenants, within the 
meaning of s. 31 of the Act. It is in the light of these facts that the question referred 
to us will Have to be determined. 

In order to answer this question, it is necessary to consider certain provisions 
of the Act, as it stood at the material time, i.e. when the notices were given. The 
Act was extensively amended in 1956 and we have to consider the provisions of 
the Act, as it stood prior to its amendment in 1956. Clause (20) in s. 2 of the Act 
defines the word ‘‘yoar’’, as meaning “the year ending on the 31st of March or on 
such date as tho State Government may, by a notification, appoint for any locality.” 
This moaning is to be given “unless there is anything repugnant in the subject or 
context.” No notification under this clause has so far been issued by Government. 

Section 3 states that “the provisions of Chapter V of the Transfer of Property 
Act, 1882, shall, in so far as they are not inconsistent with the provisions of this 
(Tenancy) Act, apply to the tenancies and leases of lands to which this Act applies.” 
Chapter V of the Transfer of Property Act contains provisions with regard to leases. 
These provisions are made applicable to leases, to which the Tenancy Act applies, in 
so far as they are not inconsistent with the provisions of the latter Act. 

Soction 5 states: 


“(1) No tenancy of any land shall be for a period of less than ten years: 

Provided that at the end of the said period and thereafter at the end of each period of ten 
years in succession, the tenancy shall, subject to the provisions of sub-sections (2) and (3), be 
deemed to be renewed for a further period of ten years on the same terms and conditions not- 
withstanding any agreement to the contrary. 

(2) The landlord may, by giving the tenant one year’s notice in writing before the end of 
each of the periods referred to in sub-section (1), terminate the tenancy, with effect from the 
thirty first day of March in the last year of each of the said period, if he bona fide requires the 
land for any of tho purposes specified in sub-section (1) of section 34, but subject to the provisions 
of sub-sections (2) and (24) of the said section, as if such tenant was a protected tenant.” 
Sub-section (2), therefore, provides for one year’s notice for terminating a tenancy. 
The notice must, however, expire on March 31 of the particular year. 

Sub-section (1) of s. 14 provides that notwithstanding any agreement, usage, 
decree or order of a Court of law, the tenancy of any land held by a tenant shall 
not be terminated except on the grounds specified in this section. The proviso 
to this sub-section states that no tenancy shall be terminated on any of the grounds 
mentioned in this sub-section, unless the landlord gives three months’ notice in 
writing intimating the tenant his decision to terminate the tenancy and the grourd 
for such termination. In view of this section, therefore, a tenancy, even though 
it was for a fixed period, could not come to an end merely by efflux of time. It 
could only be terminated on the grounds specified in -the section. 

Section 30 of the Act states that no other provision contained in the Act shall 
be construed to limit or abridge the rights or privileges of any tenant arising out 
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of any contract. By reason of this section, the tenants were entitled to con- 
tinue in possession of the lands, until the periods of their contracts had expired. 
Even though they were protected tenants, their tenancies could not be terminated 
before they had expired by efflux of time. Section 31 states that for the purposes 
of this Act, a person shall be recognised to be a protected tenant if such person 
has been deemed to be a protected tenant under s. 3, 3A or 4 of the Bombay 
Tenancy Act, 1939. 

The next section to be considered is s. 34, whichis really an exception to 8. 14. Sub- 
section (1) of this section states that notwithstanding anything contained in s.14, 
a landlord may terminate the tenancy of a protected tenant by giving him one 
year’s notice in writing, stating therein the reasons for such termination, if the land- 
lord bona fide requires the land for cultivating personally or for any non-agricultural 
use for his own purpose. This section gives a right to a landlord to terminate the 
tenancy on the ground that he requires the land for personal cultivation or for non- 
agricultural use. In order to exercise this right, he has.to give one year’s notice. 

The question for consideration is, what is the meaning to be given to the expression 
“one year’s notice”? It is necessary to bear in mind that the expression used 
is not “a year’s notice” or “a notice of a year”, but “one year’s notice’. The sec- 
tion does not also state that the notice must expire on any particular date. Sub- 
section (2) of s. 5 also provides for one year’s notice for terminating the tenancy 
of a tenant who is not a protected tenant. It, however, specially states that 
the tenancy should be terminated with effect from March 31 of the relevent year. 
This provision made in s. 6 (2) shows that the expression “one year’s notice” was 
not intended to be construed by reference to cl. (20) in 8.20f the Act. Section 43D 
of the Act as amended in 1956 lays down that in the areas specified therein the 
tenancy may be terminated by a notice with effect from May 31 of any year. 
Whenever, therefore, the Legislature wanted that the notice terminating a 
tenancy should expire on any particular date, it has said so specifically. The 
date, with effect from which the tenancy should be terminated under s. 34, is, 
however, not specified in this section. The intention of the Legislature is, therefore, 
clear that the expression “one year’s notice” should have its ordinary dictionary 
meaning, viz., notice of one calendar year. 

Tt has been contended that by reason ofs. 3,8. 106 of the Transfer of Property Act 
applies to notices given under 8.34 and that consequently a notice given under this 
section must expire with the end of the year of contractual tenancy. The difficulty 
in accepting this argument is that s. 106 in terms does not apply to tenancies, which 
are for a fixed period or for a definite number of years. It applies in the absence 
of contract or local law or usage to the contrary as to the duration of a lease. In 
+ho cases before us, however, the tenancies were for a specified number of years. 
-It has been urged that after the Act came into force, the original contracts did not 
exist and were abrogated by the various provisions of the Act, which confer several 
tights on tenants, inconsistent with the terms of the contracts. There is no sub-. 
stance in this argument, because s. 30 specifically saves the rights acquired by a 
tenant under his contract. Consequently, the contracts continued to subsist on 
the dates on which the notices were given. Section 106 of the Transfer of Property 
Act will not, therefore, apply in these cases. 

Moreover, under s. 8, the provisions of the Transfer of Property Act apply 
in so far as they are not inconsistent with the provisions of the Tenancy Act. Bec- 
tion 106 prescribes a six months’ notice expiring at the end of the year of the 
tenancy. This provision is inconsistent with the provisions of s. 34, which require 
a notice of one year. Section 106 is, therefore, inconsistent with the provisions 
contained in s. 34, and is, consequently, inapplicable for this reason also. 

It is true that according to the view taken by us, a tenancy may be terminated 
during the midst of an agricultural season. This, however, is not likely to lead 
to an anomaly or hardship. The Act contemplates tenancies being terminated 
before the expiry of an agricultural season. Section 14 provides for three months’ 
notice, which may expire before the end of an agricultural season. Moreover, 
a landlord cannot get possession of the land immediately after the tenancy is ter- 
minated. After the termination of the tenancy, he has to apply to the Mamilatdar 
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and it is only when the Mamlatdar makes an order in his favour that the landlord. 
can get possession of the land. 


I will now refer briefly to the various previous decisions. which have been brought. 
to our notice. In Narayan Ramchandra Joshi v. K. B. Wasoodev,1 there was a 
registered lease, which by efflux of time came to an end on June 14, 1948. The 
landlord gave a notice on June 2, 1947, calling upon the tenant to hand over possession 
on or before June 14, 1948. It was contended in that case that in view of the defi- 
nition of ‘‘year” contained in cl. (20) of s. 2, the notice should have expired. 
on March 31, 1949, and that the notice, which terminated the tenancy with effect ' 
from June, 14, 1942, was‘not good in law. This argument was negatived. In his. 
judgment the learmed Chief Justice observed: 


“Under section 3 of the Act, the provisions of Chapter V of the Transfer of Property Act 

shall, in so far es they are not inconsistent with the provisions of this Act, apply to the tenancies 
and leases of lands to which this Act applies, and under section 106 of the Transfer of Property 
Act, when six months’ notice has got to be given the notice must be such as expires with the end 
of a year of the tenancy, and therefore if the law requires & year’s notice the proper notice would 
be a notice which would expire with the end of the year of the.tenanocy, and if in this case the- 
tenancy expired on 14th June 1948, then the proper notice must be a notice which expired on 
14th June 1948. There is nothing in section 34 which is inconsistent with the provisions of the- 
Transfer of Property Act and, in our opinion, the principles underlying the provisions of the- 
Transfer of Property Act with regard to the giving of a notice must apply to a notice given under 
section 34.” 
These observations have been relied upon on behalf of the tenants and it has hear: 
urged that the notices should have expired with the end of the year of the contra- 
ctual tenancies. It is, however, to be noted that in this case the fact that s. 106 does 
not apply to tenancies for fixed periods, was lost sight of. 

A different view with regard to the application of s. 106 of the Transfer of Property 
Act to protected tenancies was taken by Chagla C. J. and Dixit J. in Jagannath 
Narayan v. Vasant®. At p. 343 it was observed: 

**,,.As we have said before, in the case of a non-protected tenant the duration of the tenancy 
is at loast ten years; in the case of a protected tenant the duration of tenancies is unlimited and 
he cannot be ejected at all unless a case arises unders. 14 ors. 34. Now, it isnot possible to speak of 
a protected tenant as an annual tenant. Mr. Chitale has relied on s. 106 of the Transfer of Pro- 
perty Act which raises the presumption in the case of a lease of immoveable property for agri- 
cultural purposes that it is a lease from year to year, terminable, on the part of either lessor or 
lessee, by six months’ notice expiring with the end of a year of the tenancy. But this presum- 
ption only arises in the absence of a contract or local law or usage to the contrary , and the Tena- 
noy Act clearly displaces this presumption by makingit impossible forthe landlord to terminate 
the tenancy either of a protected or a non-protected tenant by giving a six months’ notice ex- 
piring at the end of the year. Therefore, Mr. Chitale cannot place any reliance upon the term» 
ofs. 106.” 

| Narayan Joshi’s case was followed in Chandrakant Nagindas v. Rami Maganlal.® 
It was again considered in Gulabrao Namdeorao Jagtap v Hart Eknath Sonar*. In 
that case Narayan Joshi’s case was regarded only as laying down that: 


. under section 34 a landlord is entitled to terminate a protected tenancy by one year’s 
notice and thero is nothing in thatsection which requires that a protected tenancy shall be 
terminated by one year’s notice expiring on any particular date.” 

The argument that Narayan Joshi’s case had decided that where there is a con- 
tractual tenancy, the notice must expire with the end of a year of the contractual 
tenancy, was not accepted. In his judgment Shah J. observed: 


“Mv. Tarkunde contends that implicit in the decision is the view that if the protected tenancy 
and a contractual tenancy co-exist the protected tenancy cannot be terminated otherwise than 
by a notice which terminates a contractual tenancy, that is, by a notice which expires with the 
contractual year of tenancy. In our view that contention has no force.....But for the tarmi- 

1 (1952) Special Civil Application No. 3 (1957) 59 Bom. L. R. 1098. 
959 of 1952, decided by Ja C.J. and 4 (1956) Special Civil Application No. 
Shah J., on September, 8, 1952 (Unrep.). 2345 of 1956, decided by Shah and Palnitkar 
2 (1952) 55 Bom. L.R. 34l. JJ., on December 4, 1958 (Unrep.). 


1960.] RAMOHANDRA ANNASAHEB V. DAGADU (#.B.)}—Ohainans C. J. 785 


nation of a protected tenancy, the legislature has prescribed that the landlord must terminste 
the tenancy by giving one year’s notice in writing. If that condition is fulfilled and if the land- 
lord bona fide requires the land for personal cultivation orfor any other purpose specified in sub- 
section (1) of section 34, the landlord is, in our view, entitled to obtain an order for possession 
even if the date on which the notice expires is not the date on which the contractual tenancy. 
terminates....If there is a notice, it will not be regarded as invalid merely.because the notice 
does not expire with the determination of the period of a contractual tenancy simultaneously 
held by the protected tenant.” 

The decision in this case is in accordance with the view, which weare taking in regard. 
to the interpretation of s. 34. 

In Francis Mates Soz v. The St. Thomas Church, Sandor®, it was held that the 
expression “one year’s notice” means a notice expiring on March 31 of the year. 
The judgment does not give the reasons for this view. In our opinion, this view is- 
not correct for the reasons, which I have indicated. 

The answer to the question referred to the Full Bench, therefore, will be that the 
notice under s. 34 of the Bombay Tenancy and Agricultural Lands Act must bea 
notice of not less than 12 calendar months and that it need not terminate the tenancy 
with. effect from any particular date. When there is a contractual tenancy, the 
notice must not expire earlier than the date on which the period of contractual 
tenancy comes to an end. 

In the view taken by us, the notices in all the four cases muat bebeld to be valid. 


APPELLATE CIVIL. 





Before Mr. Justice Gokhale. 


r. VINAYAK TRIMBAK WALE v. TARACHAND HIRALAL SHET 
MARWADI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 13(1)(9), 
13(2)—Sust for. possession by landlord on ground of reasonable and bona fide requirement—- 
Whether necessary for landlord to establish that his requirement continued pending hearing of 
suit—Court whether to consider under s. 13(2) that landlord able to find alternative accommodation. 

When the landlord gives notice seeking to terminate the tenancy of the tenant on the ground 
of reasonable and bona fide requirement under s. 13(7) (g) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947,and files a suit for possession, it is not only essential 
for him to show that at the date when he gave notice he reasonably and bona fide required 
tao premises for his own occupation but that his need continued even pending the hearing of 
tre suit. The trial Court’s satisfaction on this point must relate to the period of the hearing 
of the suit itself and the passing of the decree, and cannot be confined to the date of the: 
notice. 

Shantaram Keshav v. Prabhakar Balwant,! applied. 

Bhagwandas v. Katkhushru* and Benninga (Mitcham), Limited v. Btjstra,® referred to. 

What the Court has to consider under s. 13(2) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, is not whether the landlord would be able to find alternative 
accommodation for the tenant, but whether greater hardship would be caused to the tenant 
if a decree for eviction was passed against him than to the landlord if no such decree were 
passed, having regard to all the circumstances of the case including the circumstance of 
availability of other reasonable accommodation. 


Tae facts appear in the judgment. 


R. B. Kotwal, with M. R. Kotwal, for the applicant. 
Q. S. Gupte (Sr.), for the opponent. 


5 (1957) Special Civil Application No. Application No. 1427 of 1958. 
781 of 1957, decided by. Dixit and Shelat 1 (1955) 67 Bon. L.R. 1116. 
JJ., on July 26, 1957 (Unrep.). 2 (1920) 23 Bom. L.R. 237. 

* Decided, March 8, 1960. Civil Revision’ 3 [1046] 1 K.B. 58. 


L.R.—50. 
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GoxHaLe J. This is a revision application filed by the tenant against a decree 
passed by the Court of the Assistant Judge of Hast Khandesh at Jalgaon in Civil 
Appeal No. 395 of 1956 directing him to vacate the suit premises, of which he is a 
monthly tenant. The petitioner is a dentist and he has been in possession of the 
southern portion of the ground floor of Municipal House No. 299 in Baliram Peth, 
Jalgaon, in C. 8. No. 2184/3, since 1939. The premises are being occupied by him 
partly for his residence and partly for his dispensary and the rent payable for the 
block is Rs. 27 per month plus permitted increases. The opponent, who is a resident 
of the village of Zurkheda in Taluka Erandol, purchased this house on August 30, 
1949. On July 2, 1955, the opponent gave a notice to the petitioner terminating 
the petitioner’s lease by the end of July 1955 on the ground that he required the 
premises in the occupation of the petitioner bona fide for his own occupation because 
he wanted to shift from Zurkheda to Jalgaon as dacoities were taking place in nearby 
villages and that his only son as well as his wife required medical treatment, and his 
daughter was to be educated and, therefore, it was necessary for him to shift to Jal- 
gaon. As that notice was not complied with, the opponent filed Regular Civil Suit 
No. 421 of 1955 in the Court of the Second Joint Civil Judge, Junior Division, Jalgaon, 
ou September 5, 1955, to recover possession of the suit premises and an amount of 
Rs. 160 for arrears of rent as well as future mesne profits and costs. 


The suit was resisted by the petitioner on several grounds. It was alleged that 
though the rent of the premises was Rs, 27, after the purchase of the suit building by 
the opponent from the former owner Jaikisan Ramvilas, the opponent used to re- 
cover Rs. 40 from the petitioner and ultimately in 1955 Rs. 60 were recovered. The 
petitioner denied that the plaintiff required the suit promises for his personal use 
and occupation. He also urged that some blocks in the building had fallen vacant, 
but plaintiff gave them to others at increased rent, and, therefore, the plaintiff’s 
claim was not bona fide and reasonable. 


The trial Court held that the plaintiff had failed to prove that he reasonably and 
bona fide required the suit premisss for his personal use and occupation and, therefore, 
plaintiff was not entitled to possession. It also held that plaintiff was entitled to an 
Increase at Rs. 3 per month and, therefore, passed a decree in favour of the plaintiff 
directing the defendant-petitioner to pay Rs. 105 in respect of arrears of rent and 
dismissed the plaintifi’s claim regarding possession. 

Against this decree, the opponent filed Civil Appeal No. 395 of 1956 in the Court 
of the District Judge, East Khandesh, ‘at Jalgaon, and the learned Assistant Judge, 
who heard the appeal allowed the same, holding that the plaintiff required the suit 
promises bona fide and reasonably for his own use and occupation. The lower appel- 
late Court, therefore, directed the defendant-petitioner to hand over possession 
to the plaintiff by the end of September 1958 and passed a decree in favour of the 
plaintiff for Rs. 150 on account of arrears of rent and permitted increases and directed 
an inquiry into future mesne profits under O. XX, r. 12(Z)(c), of the Civil Procedure 
Code. It is against this decree that the present revision application has been filed. 


Mr. Kotwal, learned advocate appearing on behalf of the petitioner, has contended 
that the learned appellate Judge has approached the question of the bona fide re- 
quirement of the plaintiff from a wrong point of view. It has to be mentioned 
that in the trial Court evidence was led on behalf of the petitionsr to show that even 
after notice vacancies had occurred in the suit building, but plaintiff had rented the 
vacant blocks to other tenants at higher rent. Evidence was led to show that one 
Mr. Gupte pleader, who was the tenant on the first floor, had vacated the portion 
of the first floor in his occupation from July 1955. It would appear that the learned 
trial Judge inspected the suit building and his inspection notes showed that the 
block occupied by Mr. Gupte Pleader was locked and was vacant. Taking into con- 
sideration this and other evidence, the trial Court came to the conclusion that plain- 
tiff’s requirement of the suit premises for his own use was not bona fide or reasonable. 
The trial Court also held that on the evidence it would be the defendant who would 
be put to greater hardship if a decree for eviction was passed against him whereas 
the plaintiff would not be put to any inconvenience or hardship if a decree for evic- 
tion was not passed in his favour. Now, it appears that the learned appellate Judge 


1960.] VINAYAK TRIMBAK V. TARACHAND (4.0.3)—Gokhale J. 787 


was of the view that the approach of the trial Court on the question at issue between 
the ~ “ties was not a correct approach, but what the Court had to consider was only 
wh ay the plaintiff reasonably and bona fide needed the suit premises at the date 
of tht®notice. In this connection, this is what the lower appellate Court observed: 


“The plaintiff gave one notice to one tenant only to vacate the premises. If, thereafter, 

some other tenants to whom such a notice was never given were to vacate the premises, then 
ib was not incumbent upon the plaintiff to occupy:them. Plaintiff had a right to let out these 
‘premises to other tenants. If the plaintiff is charging higher rents to those tenants, it is a matter 
between those tenants and the plaintiff. Those tenants to whom higher rents are charged, accord- 
ing to the defendant, can take the matter to a Court of law and get the higher rent reduced to the 
standard rent of the premises.” 
In my view, Mr. Kotwal is right in his argument that the lower appellate Court 
has misdirected itself on the question of the plaintiff’s requirement of the suit 
premises for his personal use and has taken a wrong view of the relevant provisions 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, to be 
hereafter referred to as the Bombay Rent Act. 

Under s. 13(/)(g) of the Bombay Rent Act, in so far as it is material, a landlord 
would be entitled to recover possession of any premises if the Court is satisfied that 

e premises are reasonably and bona fide required by him for occupation by himself. 
The burden would, therefore, be on the landlord to prove that the premises of which 
he is seeking possession are required by him for occupation by himself reasonably 
and bona fide. The lower appellate Court seems to be of the view that it would be 
sufficient for the landlord in such a case toshow that atthedate when he gave notice 
he reasonably and bona fide required the premises and it is not necessary for the 
landlord also to show that that requirement of his continued even during the pen- 
dency of the suit. In my judgment, in order to satisfy the requirements of s. 13(7) 
(g) of the Bombay Rent Act, the landlord must establish to the satisfaction of the 
Court that his requirement of the suit premises for occupation by himself continued 
even during the pendency of the suit. 

In support of his argument, Mr. Kotwal relied on Bhagwandas v. Kaikhushru,! 
in which the facts were as follows:—The landlord Bhagwandas gave a notice to his 
tenant in December 1917 to vacate the shop in possession of the tenant. As the 
notice was not complied with, the landlord filed a suit to eject the tenant on the 
ground that the shop was required by him since the Municipality had ordered a set- 
back of the house. The suit ended in a decree in favour of the landlord and the 
tenant was ordered to give up possession of theshop on or before July 31, 1918. In 
the meantime, on April 10, 1918, the Bombay Rent Act II of 1918 was placed on 
the statute-book. On the strength of this Rent Act, the tenant applied for sus- 
pension of the decree and he secured the suspension for a period of ten months. 
When that period expired, the landlord applied to execute the decree, but the trial 
Judge ordered the execution of the decree to be stayed sine die, as it appeared to him 
that the plea on which the landlord had sought to eject the tenant was not substan- 
tiated, and he considered that the plea of the landlord that he wanted the premises 
for his own use was belated. The landlord applied to this Court in revision, and it 
was held that the only question which the Court had to consider in such a case was 
whether at the time the landlord sgught to eject a tenant he reasonably required the 
premises for his own use. As there was no finding on the point, the case was sent 
down to the trial Court to decide on the evidence whether the landlord could satisfy 
the Court that he reasonably required the suit premises for his own use, “at the 
present moment.” It may be mentioned that under s. 9(2) of the Bombay Rent 
Act H of 1918, a landlord had a right to recover possession of any premises in occu- 
pation of a tenant if he reasonably and bona fide required them for his own occu- 
pation, a provision similar to the provision in s. 13(1)(g) of the present Act; and this- 
Court held that in such a case the landlord had to satisfy the Court that he reason- 
ably required the premises for his own use at the time that he sought to eject the 
tenant. Mr. Kotval also drew my attention to an English decision reported in 
Benninga (Mitcham), Limited v. Bijstra,* where it was held that on a claim by land- 


1 (1920) 23 Bom. L.R. 287. . 2 [1946] 1 K.B. 58. 
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lords for possession of a dwelling-house, without proof of suitable alternative 2o- 
modation, on the ground that it is reasonably required by them for oocupatio Ken 
residence for some person engaged in their whole-time employment, witigar he 
meaning of sch. 1(g) to the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, the material date on which possession is so reasonably to be required is 
that of the hearing. Both these cases support Mr. Kotwal’s contention. - 

Tn this connection, reference may also be made to sub-s. (2) of s. 13 of the Bombay 
Rent Act which, so far as is material, provides as follows:— 


“S. 13.(2) No deoree for eviction shall be passed on the ground specified in clause (g) of sub- 
section (1) if the Court is satisfied that, having regard to all the circumstances of the case including 
the question whether other reasonable accommodation is available for the landlord or the tenant 
greater hardship would be caused by passing the deoree than by refusing to pass it.” 

In Shantaram Keshav v. Prabhakar Balwant? Mr. Justice Bavdekar held that the 
word “decree” in s. 13(2) of the Bombay Rent Act means the decree for eviction 
which is passed by the trial Court and, therefore, the time at which the availability 
of the accommodation either to the landlord or tenant, which has to be taken into 
consideration under s. 13(2) of the Act, is the time when the trial Court is about to 
pass the decree for eviction. This principle must equally apply under s. 13(1)(g) 
of the Bombay Rent Act. In order that a landlord should become entitled to re- 
cover possession of any premises on the ground of reasonable and bona fide require- 
ment under s. 13(1)(g), the Court has to be satisfied that the premises are reasonably 
and bona fide required by him for ocoupation by himself. When the landlord gives 
notice seeking to terminate the tenancy of the tenant on that ground and files a suit 
for possession, it is not only essential for him to show that at the date when he gave 
notice he reasonably and bona fide required the premises for his own occupation, but 
that his need continued even pending the hearing of the suit. The trial Court’s 
satisfaction on this point must relate to the period of the hearing of the suit iteelf 
and the passing of the decree, and cannot be confined to the date of the notice. 
Mr. Gupte, learned advocate appearing on behalf of the opponent-landlord, con- 
tends that even assuming that the test applied by the lower appellate Court was not 
the correct test, the finding given by that Court that the plaintiff required the suit 
premises reasonably and bona fide for his own use is a finding of fact and cannot be 
interfered with in revision. In my view, this argument cannot be accepted because 
it is clear from the judgment of the lower appellate Court that it proceeded to examine 
the evidence in the case on the basis that what the plaintiff had to establish was that, 
at the date of the notice, he bona fide and reasonably required the premises for his 
own occupation, and subsequent vacancies in the building of which he did not take 
advantage would not affect the question in any manner. Itis clear from the record. 
that one Vasant Bhikaji who was occupying one room and veranda on the ground 
floor of the suit house at a rent of Rs. 10 was evicted through a suit, and, in execution 
of the decree obtained against him, plaintiff got possession of theroom and verandah 
from him in December 1954. It is true, as the learned appellate Judge has observed, 
that at that time there was no dacoity in the villages near about Zurkheda and there- 
fore it might be that plaintiff did not feel apprehensive regarding the safety of his 
family in December 1954. But plaintiff's own evidence shows that there was a 
dacoity in Sheri and Bhokar, two villages near Zprkheda, in 1955, and the evidence 
on record also shows that the room and the verandah on the ground floor vacated 
by Vasant Bhikaji as well as one room on the upper floor were let out to one Kanak- 
mal Ramdas by the plaintiff in November 1955 at a rent of Rs. 20 per month. It 
is clear from the notice given by the plaintiff on July 2, 1955, that plaintiff was feeling 
apprehensive about the safety of his family because of dacoities in the villages round 
about. But if that was really so, there was no reason why plaintiff should not have 
occupied the room and the verandah which was vacated by Vasant Bhikaji and also 
one other room on the upper floor all of which were subsequently let out to Kanakmal 
Ramdas. It would also appear that one Gupts Sub-Registrar vacated one block in 
the suit building in January 1955 and it remained vacant up to April and May 1955. 
Subsequently, this block was split up into two tenaments and one was let out to a 
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tenant at Rs. 15 per month and the other to one Kawadia at Rs. 20 per month. The 
learned appellate Judge has observed that plaintiff was not bound to occupy this 
block vacated by Sub-Registrar Gupte which was lying vacant up to 1955 because 
‘no dacoities had taken place in the villages up to May 1955. In my view, the learned 
Judge was not justified in imagining things in the absence of any reliable evidence 
on the record. It also appears that another block occupied by one Bhaskar Vasudeo 
paying Rs. 5 per month was let out by plaintiff to one Panvala for Rs. 12 per month. 
it may be that this was not sufficient for the purpose of the plaintiff. But in my 
view, the lower appellate Court was wrong in criticising the learned trial Judge in 
taking this instance also into consideration on the question as to the bona fide re- 
quirement of the landlord. It also appears that one Mr. D. S. Gupte pleader left 
one block on the upper floor ofthe suit building after June 30, 1955. It is true that 
neither Mr. Gupte pleader nor his clerk N. S. Kulkarni were examined; but there is 
ovidence on the record to show that Mr. Gupte pleader had written to the Electricity 
Company at Jalgaon to remove the meter and to adjust his electricity bill from the 
deposit kept by him, and he had paid rent to the landlord up to June 30, 1956, only. 
The learned Judge, it appears, was under the impression that Mr. Gupte pleader had 
paid rent up to June 30, 1955, only, whereas the notice was given to the defendant on 
_ July 2, 1955. There is, however, no disputethat Mr. Gupte pleader had paid rent up 
to June 30, 1956 and the present suit, was filed on September 5, 1955. As already 
stated, the learned Judge of the trial Court visited the suit premises and his inspect- 
ian notes would indicate that the block of Mr. Gupte Pleader was vacant while the 
suit was pending. There is no evidence on the record to indicate that at the date the 
trial Court decided the suit against the plaintiff, either Mr. Gupte Pleader was in 
ocoupation of that block or that plaintiff had let it out to some other tenant. In 
these circumstances, in my view, the trial Court was justified in taking this circum- 
stance also into consideration in coming to the conclusion that plaintiff’s requirement 
of the suit premises for his own occupation was not a reasonable and bona fide one. 

The t is that I must hold that the finding of the lower appellate Court that 
plaintiff required the premises reasonably and bona fide for his own occupation can- 
not be regarded asa finding of fact, because the appreciation of evidence on this point 
by the lower appellate Court was on the basis that it was not necessary for the plain- 
tiff to show his bona fide and reasonable requirement at the time the Court was called 
upon to pass a deoree for eviction. In my view, the trial Court’s finding that the 
plaintiff failed to prove that he reasonably and bona fide required the suit premises 
for his personal use and occupation is justified in view of the evidence on the record, 
which has been briefly referred to above and which throws ample light on the con- 
duct of the plaintiff. : 

On the question of balance of convenience under sub-s. (2) of s. 13 of the Act, the 
trial Court came to the conclusion that the petitioner would be put to greater hard- 
ship by passing a decree for eviction rather than the opponent. Admittedly the 
petitioner, who is a dentist, is a tenant of the suit premises since 1939, long before 
the opponent purchased the suit building. The portion of the ground floor which 
he is occupying as a tenant is being used by him partly for his residential 
P ses and partly for his own dispensary. It was in these circumstances and in 
the light cf the evidence on the record that the trial Court held that the balance of 
aonvenience would be in favour of the defendant and notthe plaintiff. On this ques- 
tion, the lower appellate Court referred to a purshis that was filed on behalf of the 
plaintiff (exh. 14 in appeal) which showed that some other landlords were present 
in the appellate Court on July 21, 1956, and it was stated in the purshis that the 
houses of nine landlords mentioned in the purshis were vacant. The purshis shows 
that only four of the landlords, were present, while the other five landlords, 
mentioned in the purshts were absent. The contents of the purshis do not justify 
the remark of the lower appellate Court that the landlords were present in Court 
to signify their consent to letting their houses to the defendant. Mr. Gupte, 
learned advocate appearing on behalfof the opponent, argues that this purshis 
would establish that there would have been.no hardship on the defendant if a decree 
in favour of the plaintiff for possession was passed. It would appear that the lower 
appellate Court has not properly considered this question at all. This purshis was 
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filed, only in answer to a question by the Court to the pleader of the plaintiff as to 
whether plaintiff would be able to help the defendant to find suitable premises for his 
occupation. In my view it was wrong in law to admit additional evidence in this 
manner at the appellate stages. Besides what the Court has to consider under s. 

13(2) of the Act is not whether the landlord would be able to find alternative accom- 
modation for the tenant, but whether greater hardship would be caused to the 
tenant, if a decree for eviction was passed against him than to the landlord if no 
such decree -were passed having regard to all the circumstances of the case including . 
the circumstance of availability of other reasonable accommodation. There does 
not appear to be a proper consideration of and any clear finding on this point by 
the lower appellate Cowt. As already indicated the defendant has been a 
tenant of the suit premises since 1939 and the trial Court was justified 
in view of the circumstances, in coming to the conclusion that greater hardship 
would be caused to the defendant if a decree for eviction was passed against 
him and no hardship would be caused to the plaintiff if there was no decree for 
possession passed in his favour. The filing of the purshis (exh. 14) on the 
part of the plaintiff in the lower appellate Court would, in my opinion, go rather 
against the plaintiff. The plaintiff is a resident of Zurkheda and if, according to 
him, there are othsr houses vacant in Jalgaon, the owners of which were willing to let 
them out to the defendant, it would be easy for the plaintiff to get sufficient accom- 
modation for himself at Jalgaon. Even apart from this, however, I am of the view 
that the lower appellate Court was wrong in not considering properly and giving any 
definite finding on the question of comparative hardship as contemplated in s. 13(2) 
of the Bombay Rent Act. In my judgment the trial Court’s finding on this point 
is correct. 

The result is that I must allow this revision application, make the rule absolute 
and set aside the decree of the lower appellate Court to the extent it awards posses- 
sion of the suit premises to the plaintiff and directs enquiry into future mesne pro- 
fits and proportionate costs. The petitioner will be entitled to his costs in this révi- 
sion application from the opponent. Each party to bear his own costs in the two 
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THE facts appear in the judgment. 
ee 


J, A. Pintd, with Leo Rodrigues, K. K. Koticha and I. Pandurang Rao, instructed 
by Daphtary Ferreira & Diwan, for the appellant. 

H. M. Seervat, Advocate General, with C. C. Vaidya, Assistant Government Plea- 
der, for respondent No. 1. ; 

S. Baptista, with O. R. Dalvi, Hon. Assistant Government Pleader, for respondent 
No. 2. : 


MuUDHOLKAR J. This is an appeal from the judgment of the City Civil Court dis- 
missing the appellant’s application under s. 72 of the Bombay Public Trusts Act, 
1950. 

The appellant is the acting Vicar of the Sacred Heart Church at Worli situate in tho 
Archdiocese of Bombay. The appellant made an application undor protest under 
8. 18 of the Act for the registration of the trust. ‘The Vicars of several other Roman 
Catholic Churches in the State had made similar applications under protest. It 
was contended by the appellant and the other applicants that the various churches 
do not constitute trusts, much less public trusts, and that consequently the Bombay 
Public Trusts Act does not apply to those churches. They further contended that 
the Roman Catholics all the world over are governed by the Canon Law, which is their 
personal law, that this law provides for the appointment of ecclesiastical officers 
and also for the administration of church properties, and that under this law a Church, 
like any other individual owning property, has the exclusive right to acquire, hold 
and manage its property. Therofore, according to them, the Act wae not applicable 
to the Roman Catholic churches and thers was no necessity for registration of those 
churches as public trusts. A further contention was raised by the appellant and other 
applicants to the effect that evon if it be assumed that the Roman Catholic Churches 
are public trusts, the Canon Law constitutes an “instrument of trust.” The Deputy 
Charity Commissioner, before whom the applications were filed, rejected the con- 
tention of the appellant and the others to the effect that the Roman Catholic chur- 
ches are not public trusts. They thereupon preferred appeals before the Charity 
Commissioner, who dismissed them. Thereafter, these persons preferred applications 
before the City Civil Court under s. 72 of the Act, which were heard by Mr. M. G. 
Chitale and dismissed by him. All these persons have, therefore, preferred appeals 
to this Court under sub-s. (4) of s. 72 of the Act. The appeal of the appellant alone 
was admitted while the appeals of 96 other appellants, in which similar questions 
were raised, have not yet been admitted. Since the questions involved in all these: 
appeals are the same, it was agreed at the hearing of this appeal that those appeals 
should not be placed on the Board for admission till the expiry of two weeks after 
the judgment in this appeal is formally delivered in Court. 

We heard this appeal at great length and declared at the end of the.arguments 
that we propose to dismiss the appeal and give our reasons for doing so later. 

The contention of Mr. Pinto, who appears for the appellant, is that the properties 
neither of the Catholic church nor of a Parish church constitute trusts. These 
properties are not held in trust but they are managed and dealt with in accordance 
with the principles of the Canon Law, which is binding on the conscience of the Roman 
Catholics all the world over. If any law interferes in this matter it would be ultra 
vires a3 being in conflict with the provisions of arts. 19,25 and 26 of the Constitution. 

The first question to be considered is whether a church constitutes a trust. Now, 
the word “trust”? has not been defined in the Aot, though the expression, ‘public 
trust” has been defined. Under cl. (20) of 8. 2 of the Act, the words and expressions 
used but not defined in this Act, and defined in the Indian Trusts Act, 1882, shall 
have the meanings assigned to them in that Act. Now, s. 3 of the Indian Trusts 
Act is as follows:— 

“A ‘trust’ is an obligation annexed to the ownership of the property, and arising out of a 
confidence reposed in and accepted by the owner, or declared and accepted by him, for the bene- 
fit of another, or of another and the owner.” E <2 
The expression “publio trust” is defined thus in cl. (13) s. 2 of the Act:-— 

“public trust’ means an express or constructive trust for either a public religious or charit- 
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able purpose or both and includes a temple, a math, a wakf, a dharmada or any other religious or. 
charitable endowment and a society formed either fora religious or charitable purpose or for both 
and registered under the Societies Registration Act, 1860.” 

Now, according to Mr. Pinto, this definition will exclude a church for two reasons. 
The first reason is that though a temple, a math and a wakf are expressly included 
therein, the church is not so included under the definition clause. The second reason 
is that a Roman Catholic church is under no obligation to any one with regard to the 
properties it holds and that its ownership over the properties does not arise out of any 
confidence reposed in the church and accepted by it for the benefit of another. Mr. 
Pinto further pointed out that for a trust to be constituted there must be an author 
of the trust, who reposes and declares confidence. There must then be a trustee, 
who accepts the confidence, and there must be a beneficiary for whose benefit the 
confidence is accepted. Further, according to him, there must also be an instru- 
ment of trust. The aforesaid requirements are undoubtedly referred to in s, 3 of the 
Trusts Act. But these are all requirements of an express trust. 

Undoubtedly, there is no express trust so far as the Roman Catholic Church or a 
parish: church constituted under the Canon Law is concerned. In this: appeal we 
are concerned only with the latter. The word ‘‘Church”’ is defined in the Catholic 
Encyclopaedic Dictionary, which is an authoritative publication. The relevant 
part of the definition runs thus:— 

“A church building is one set apart for ever for public Christian worship, namely for the 
offering up of the holy Sacrifice of the Mass, the singing of the Divine Office, the administration 
of the sacraments, and for the use of the faithful generally.” 

It may be noted that this definition makes it clear that the church exists for the 
benefit of the faithful. 

It will be of advantage to consider briefly the provisions of the Canon Law; which 
deal with the creation of a Parish church, its property and its management. 

Canon 1161 defines a church. According to it: 

“By the term ‘church’ is understood a sacred structure devoted to divine worship for the 
principal purpose of being used by all the faithful for public divine worship.” 

For erecting a church the permission of the Ordinary, that is of the Bishop, is essen- 
tial and this is clear from Canon 1162. That Canon further provides: 


“The Ordinary shall not give his consent unless he prudently foresees that the necessary 

funds for the building and upkeep of the new church, for the support of its personnel, and for the 
other expenses of worship will be forthcoming.” 
Two things thus follow from this. The first ie that the church is a place where the 
public, that ie, the faithful have a right of worship and the second thing is that the 
church must be furnished with the wherewithal for the support of the necessary 
ministers and for meeting the expenditure of the cult. This is because it will be 
impossible for ths religious services to be conducted unless provision is made for the 
the person, who represents the legally living church to which all citizens belong. 
The church and its funds cannot, however, be regarded as a private property of the 
incumbent of the parish or of any one else. This would be clear from the obser- 
vations of Greer J. in Commissioners of Church Temporalitses in Wales v. Gustard.1 
There one of the questions to be considered was whether tithes or tithe rent charge 
were the parsonal property of any individual. Dealing with this question the learned 
J ndg observed:— 

..In the old pre-Reformation days, when the right to tithe originated and became firmly 
sotablished, tithes were regarded not as the property of the individual rector or vicar who received 
them, but rather as the portion of the fruits of the earth devoted by divine law to the service of 
religion, it being impossible that religious services could be conducted throughout the country 
unless provision was made for the person or parson who represented locally the living Church to 
which all citizens belonged. I think that at the time when the powers of the Commissioners 
were created, tithes, whioh could only be held by ecclesiastical persons, were treated in law as a 
special form of property devoted to pious uses, and they were not dealt with as the individual 
property of the incumbent of the parish.” 


1 [1923] 1 K.B. 640, 647, 648. 
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There being no direct authority on the point, the learned Judge then referred to the 
Magna Carta and observed:— 


: “...This appears to me to indicate that ecclesiastical benefits such as tithes were not treated 
as part of the property of the ecolesiastical person answerable for his obligations. In any case I 
am prepared to base my judgment on the opinion expressed in the third Leoture of Callis on 
Sewers, 4th ed., P. 156, and adopted in Comyns’ Digest, tit. Sewers, E. 6, and in Woolrych on 
Sewers, 3rd ed.,p. 111. I also agree with the opinion expressed by Callis that tithes in the hands 
of laymen are liable to be rated. If, as I think, the exemption from rateability arose by reason 
of the fact that tithes in the hands ofthe clergy were regarded as devoted to the uses of religion, 
and were not personal banefits to the ecclesiastical person in whom they were vested, it seems to 
follow that once they got into lay hands and ceased to be devoted to religious purposes, they 
became, like any other property in the hands of a lay person, liable to bo treated as part of his 
property for the purpose of rating under any statute which imposes rates upon such lay person 
in respect of his propetry.”’ 

For. erecting a church either funds have to be allocated by the Ordinary or collect- 
ions made by the faithful in a particular locality. As has been pointed out by Story 
J. in The Town of Pawlet v. Daniel Clark*—a church cannot be consecrated without 
an endowment and that until consecration it has no legal entity as a church. This, 
according to him, was also the position in the Canon Law and we think that that 
must be so, for Canon 1165 provides— 


“Divine (worship) services cannot be held in a new church before it has been devoted to 
divine worship by solemn consecration or at least by blessing.” 

It would follow; therefore, that the church starts functioning as an institution 
only after it is consecrated and it can be consecrated only after it is endowed with 
worldly goods. The endowment is not for the benefit of any particular individual 
but Mr. Pinto contends that it is for the benefit of the church alone which under the 
Canon Law is a moral and a juridical person. Now, upon the question whether the 
Roman Catholic church is a moral and a juridical person, the view has'been taken 
both in England and the United States that it is not a juridical person capable of 
acquiring and owning properties. It has also been held that the Canon Law, which 
regards it ac a moral and juridical person, cannot be recognised. We would, how- 
ever, assume for the purposes of this case that just as an idol in ə. Hindu temple is 
récognised here as a juridical person according to ths concept of the Hindu religion, 
the Roman Catholic Church, as an institution, as well as parish churches are moral 
and juridical persons. The origin and reason for this concept are to bə found in the 
following passage from Savigny’s Jural Relations, which is quoted at pages 9 and 10, 
Ghosh’s Law of Endowments (First ed.):— 


“Since, then, under the Government of Christian princes, Church Institutions appeared as 
juristical persons, what is the precise point to which we have here to ascribe the personality, or 
how are we to form an accurate conception of the subject-matter of the Rights of Property exist- 
ingin them? Above all, the following contrast to the earlier period is here unmistakable. The 
ancient Gods were conceived as individual ‘persons’ resembling individual visible men that one 
sees around one, and nothing was more natural than that each of them should have his own 
personal property, while it was only a further development of the same thought when the God 
who was venerated in a particular temple was represented as a Juristical Person and indeed even 
granted personal privileges. The Christian Church, on the other hand, rests on the belief in 
One God and itis united together by this common belief and by the distinct revelation of that one 
God to one Church. It was an easy matter, therefore, to import the same principle of unity 
also into property-relations and this conception in fact finds expression in wholly different periods 
of time, as well in the teachings of writers as in the sentiments and mode of expression of the 
individual Founders of Endowments. Thus it happened quite commonly that at times Jesus 
Christ, at other times the Universal Christian Church or, her visible head, the Pope was designated 
as the Proprietor of the Church Estate.” 

Canons 99 to 102 which deal with this topic are as follows:— 


“Canon 99: There are in the Catholic Church besides physical also so-called moral or legal 
persons, that is to say bodies of men, instituted by the public authority of the Church, which 


2 (1815) 13 U.S.R. 292, 3 Law. ed. 735. 
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persons are distinguished into collegiate bodies and non-collegiate, for instance, churches, semi- 
naries, benefices, ete.” ` - 

“Canon 100: The Catholic Church and the Apostolic See have the nature of a legal-person 
by Divine ordinance. The other, inferior, legal persons get their personality either by law, or 
by special concession of the competent ecclesiastical superior through a formal decree for tho: 
purpose of religion or charity. Unless there are at least three individuals, there can be no colle- 
giate moral person. Moral persons, both collegiate and non-collegiate, are held equal to minors.” 

“Canon 101: The actions of collegiate legal bodies in the Church are subject to the follow- 
ing rules. 

Unless either the common lew or particular statutes prescribe otherwise, it shall be the rule 
that the absolute majority of votes of all those who have a right to vote, and actually do vote- 
(not counting invalid votes), decides a question, and if in the two first votings no majority was 
obtained, the relative majority of votes in the third voting decides. If in the third voting the 
votes are even, the president of the election can, by giving his vote to one of the parties, decido- 
the matter; if the president does not want to do this and there is question of elections, the senior 
in ordination, in first profession or in age, is to be considered elected. . 

Those matters that touch each one individually, must be approved by all. If there is 
question of the actions of non-collegiate legal persons, the particular statutes and the norms of 
the common law regarding such persons are to be followed.” 

“Canon 102: A legal person is of its very nature perpetual. It may be extinguished by 
suppression by the legitimate authority, or by having ceased to exist for a space of one hundred’ 
years. If at least one individual of a collegiate legal person remains, the rights of all rest with. 
that individual.” f 

On the question of supercession of a church at one stage an argument was advanced. 
by Mr. Pinto that a parish church can be superseded by the Ordinary at his discretion, 
but eventually he withdrew the contention and said that he does not wish to obtain 
any decision regarding the validity of this contention. Now, according to Mr: 
Pinto, a church being a legal person and by its very nature being perpetual can 
acquire and hold property. We will accept his contention that a church is capable- 
of acquiring and hclding property, but this fact isnot sufficient to justify the conclu- 
sion that its property can under no circumstances be regarded as being held in trust- 
for any one. 

He then referred to Canons 1495, 1496 and 1497, which run thus:— 

“Canon 1495: The Catholic Church and the Apostolic See have by their‘very nature the 
right freely and independently of the civil power to acquire, retain and administrate*temporak 
goods for the prosecution of their proper purposes. . 

Individual churches, and other moral persons, constituted legal persons by the authority of 
the Church, have the right to acquire, retain and administrate temporal goods according to the 
sacred Canons.” 

“Canon 1496: The Ghurch has also the right independently of the civil authorities to demand 
of the faithful the necessary means for the conducting of Divine worship, the maintenance of the 
clergy and of others working for the church, and for all other purposes proper to the end for which 
the Church is established.” 

“Canon 1497: The temporal goods, both movable and immovable, and the temporal rights 
which belong either to the universal Church, or to the Apostolic See, or to another legal person- 
in the Church, are ecclesiastical goods. 

These goods are called sacred, if they have been destined for Divine worship by consecration 
or blessing; precious, if they have great value either on account of art, or history, or material.” 

On the basis of these Canons Mr. Pinto urged.that the temporal goods belonging 
even to a parish church are sacred goods and in the matter of dealing with such goods 
and administering them, there can be no interference by the State. We may at once 
point out that such an argument is wholly untenable. The Canon Law is not the law 
of the land. Tt can at best be regarded aeg the personal law applicable to thore pro- 
fossing the Roman Catholic faith. In so far as that law deals with matters pertain- 
ing to religious beliefs and religious practices, arts. 25 and 26 of the Constitution 
protect it from interference by the State, but ae is made clear by art. 23, cl. (2) of tho 
Constitution, 

“Nothing in this article shall affect the operation of any existing law or prevent the Stato 
from making any law— : 
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(a) regulating or restricting any economic, financial, political or other seoular activity which 
may be associated with religious practice.” 


Further, art. 26. grants freedom to every denomination or section thereof to manage 
its religious affairs. The right to administer its property is subject to this condition 
that it must be in accordance with the law of the country. It is urged by Mr. Pinto 
by referring to various provisions of the Canon Law that the powers conferred upen 
the Ordinary that is the Bishop in the matter of appointment of the Clergy, their 
transfers, the administration of church properties and so on are very wide and that 
such powers are in effect governmental powers and cannot be interfered with by the 
State. What we have said above would also apply to the exercise of these powers 
by the Ordinary. Apart from that we are here concerned not so much with the 
question as to the degree of control which the Charity Commissioner would be able 
to exe.cise over the parish churches, but with the questicn as to whether a parish 
church is a public trust and is consequently registrable under the Act. After the 
parish church is registered as a trust and any action is taken by the Charity Com- 
missioner under any of the provisions of the Act, an occasion will arise for consider- 
ing whether that particular action is in conflict with the Canon Law. , 

Now, the learned Judge of the Court below has held that since no church can be 
erected without the explicit permission in writing from the Ordinary and Divine 
worship cannot be held therein till it is consecrated or at least blessed by the Ordinary. 
the church must be deemed to have been constituted by virtue of an express trust. 
We find it difficult to accept his conclusion that where a church comes into existence 
in this manner an express trust is constituted because, clearly, all the conditions set 
out in 8. 3 of the Trusts Act are not satisfied. We would, therefore, proceed on the 
basis that a Roman Cathclic parish church is not an express trust. 

The question then is whether it is a constructive trust. In Halsbuiy’s Laws of 
England, the word “trust” is defined as a confidence reposed in a person with respect 
to the property in his possession or over which he can exercise any power for the bene- 
fit of some other person or for a particular object. 

Now, it has been pointed out in Laxmanrao v. Govindrao,’ that in order to consti- 
tute a constructive trust, it ic enough if an obligation is annexed to the property 
in favour of religious or charitable objects of public nature and the person having 
the custody of the property is legally and morally responsible for the administration 
of such property. Now, a church being a moral and a juridical person, has a right 
to hold property andthe question is whether it is free to dispose of that property in 
any way it likes. It seems to us that it is not free to do so because there are several 
conditions attached to the ownership of that property. As already pointed out, the 
very object of bringing a church into existence is to enable the faithful to offer prayers 
and conduct divine worship. Now, in addition to this right, the Canon Law confers 
some more rights on the public with respect to the churches. The faithful have a 
tight to go to a church for baptising their children. Similarly, Canon 1154 recognises. 
their right of burial in the sacred places, which are consecrated for that purpose. 
They are also entitled to have the dead bodies taken to the church for the purpose 
of certain religious rites. It would thus follow from this that the rights of the faith- 
ful are annexed to the ownership of the property and consequently a constructive 
trust must be deemed to have resulted in favour of the faithful. 

Apart from our view that a parish church can be deemed to be a constructive trust 
in favour of the faithful, it seems to us that a parish church is at least a religious or æ 
charitable endowment and thus falls within the definition contained under sub-s. 
(13) of 8. 2. It is urged before us on the authority of a decision of the Division Bench 
in State of M.P. v. M.S.Convent School, that the existence of a “public trust” is a 
sine qua non for a temple, math, mosqua, church or wakf, or a religious or charitable 
endowment to fall within the definition of “public trust” contained in s. 2(13) of the 
Act. The learned Judges in that case were called upon to construe a somewhat 
similar definition of public trust contained in the Madhya Pradesh Public Trusts Act. 
There also the opening words of the definition were as here: “Means an express or 
constructive trust for a public, religious or charitable purpose” and were followed 


3 [1950] A.I.R. Nag. 215. 4 [1958] ALR. MP. 362. 
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by the word: “includes a temple, a math etc....” Indeed even the word church was 
included in that definition though it is not included in the definition contained in the 
Bombay Act. In the course of the judgment, Hidayatullah, C.J., who was one 
of the Judges constituting the Bench, observed (p. 365):— 


“...The word ‘inoludes’ is unfortunate. While it is not open to me to correct the language of 
the legislature, I feel that what was really meant was not something imperative which the worde 
‘means and includes’, when used, indicate; see Dilworth v. The Commissioner of Stamps, (1899) 
A.C. 99 at pp. 105, 106(H). In any event, the existence of a public trust is, in my opinion, the 
sine qua non, of action in respect of temples, ‘maths’, mosques, churches and wakfs or societies 
formed for religious or charitable purposes.” 

It would appear that Bhutt J., who was the other Judge constituting the Division 
Bench, did not go to the same extent as Hidayatullah C. J. went. He observed 
(p. 366):— 

“The definition of public trust is doubtless inclusive, and the word ‘includes’ is a phrase of 

extension and not of restriction.” 
In our opinion, the decision to which reference was made by Hidayatullah C. J. does 
not at all support his conclusion. It has been held in a number of cases that the 
words ‘shall include’ are words of extension and further that they are not equivalent 
to ‘shall mean’. Some of these cases are cited at 1415 and 1416 of Vol. II of Stroud’s 
Judicial Dictionary, 3rd.edn. In Dilworth v. Commissioner of Stamps® Lord Watson 
no doubt pointed out that the word “include” is susceptible of another construction 
which may become imperative if the context of the Act is sufficient to show 
that it was not merely employed for the purpose of adding to the natural 
significance of the words or expressions defined. The word “include” in the 
circumstancas of the case was construed by him as equivalent to “mean and 
include.” But these observations, in our opinion, cannot be availed of for 
construing the definition contained in the M.P. Act in the manner suggested by 
the learned Chief Justice. In the case which was before the House of Lords the 
word “means” did not precede the word “include”. Here as in the case before 
the learned Chief Justice the word “means” precedes the word ‘‘includes.”’ 
Now, since the Legislature has used both these words we must give the fullest effect to 
each of them. By using the word “means” the Legislature clearly intended to res- 
trict the meaning of the word “public trust,” to express or constructive trusts for 
either public, religious or charitable purposes. Having done that, the Legislature 
intended to enlarge the scope of the definition and for that purpose it used the word 
“includes” which is quite plainly a word of extension. Now, where the Legislature 
acts in this manner, it cannot be deemed to be imposing qualitative limitations on 
matters which are clearly included by it. A temple or a math or a wakf may or may 
not be a public trust. If it is a public trust, then it was not necessary to say that the 
definition includes a temple or a math ora wakf. The fact that the Legislature has 
specified these institutions as also “any other religious or charitable endowments 
and society” may show either that they have been specified by way of illus- 
tration or by way of extension. They cannot be said to be included by 
way of illustration for the simple reason that a temple or a math or a wakf or a 
_ charitable endowment is not necessarily a public trust. It would, therefore, follow 
that these institutions were specified in the definition of public trust with the speci- 
fié object of including them within that definition even though ordinarily they do 
not fall within that definition. With great respeot, therefore, we cannot accept the 
view of the learned Judge. 

For all the aforesaid reasons we hold, agreeing with the Court below, that 2 Roman 
Catholic parish church falls within the definition of a “public trust” contained in 
8.2(13) of the Act. ; 

It was next contended that the. Bombay Public Trusts Act, particularly s. 36 
thereof, is ultra vires the Constitution because it offends arts. 13, 19, 25 and 26 of the 
Constitution. According to Mr. Pinto the Canon Law which is the customary law 
of the Roman Catholics lays down a complete code for the administration of the 


5 [1899] A.C. 99 at p. 105. 
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church properties for the purpose of practice and propagation of the Christian religion. 
Some of the provisions of the Act interfere with the administration and management 
of church properties and, therefore, they must be held to offend arts. 13, 19, 25 and 
26 of the Constitution. In our opinion, there is no substance in this argument. 
Clause (1) of art. 13 deals with ‘“‘existing law,” that is, law which had been enacted 
before the inauguration of the Constitution, and is, therefore, not relevant for the 
purpose of deciding the question raised here. Clause (2) of art. 13 reads as follows:— 


“The State shall not make any law which takes away or abridges the rights conferred by this 

Part and any law made in contravention of this clause shall, to the extent of the contravention,. 
be void.” 
Part II of the Constitution deals with fundamental rights and amongst those funda- 
mental rights are rights comprised in arts. 19, 25 and 26 of the Constitution. It would 
follow from this that neither a State Legislature nor Parliament is empowered to make 
a law which would be inconsjstent with the provisions of arts. 19, 25 and 26 of the- 
Constitution. Sub-clause (f) of cl. (1) of art. 19 recognises the right of every citizen 
to acquire, hold and dispose of property. Article 25 recognises the right of every 
` person to freedom of conscience and to free profession, practice and propagation of 
religions. Article 26 recognises the right of every religious denomination or section 
thereof to manage its religious affairs. 


Clause (5) of art. 19 empowers the State to make any law imposing reasonable re-. 
strictions on the exercise of the rights conferred by sub-cl. (f) of cl. (1) of art. 19 in 
the interests of the general public. The object of the Public Trusts Act is to regulate- 
and to make better provisions for the administration of public religious and chari- 
table trusts and the various provisions of the Act are intended to secure this object. 
If, therefore, the Roman Catholic parish churches are publio religious trusts, the. 
State is competent to make Jaws for regulating and for making better provisions for 
the administration of such trusts. Though the Public Trusts Act places certain 
restrictions with regard to the right of the churches to acquire, hold and dispose of 
properties, that will not be unconstitutional unless it is shown that the restrictions 
so imposed are unreasonable It was not suggested at any stage during the argu- 
ment that any of the provisions of the Act places unreasonable restrictions on the 
rights of the churches to acquire, hold and dispose of properties. 

It was not urged before us that provisions of the aforesaid Act interfere with the 
the religious practices of the faithful. That being so, it is difficult to understand 
how the Act or any of its provisions offends the provisions of art. 26 of the Consti- 
tution. Indeed, it may be pointed out that sub-cl. (2) of art. 25entitles the State to 
make any law‘‘regulating cr restricting any economic, financial, political or other 
secular activity which may be associated with religious practice.” This will itself 
show that in so far as the exercise of secular rights are concerned, they are made 
subject to the regulatory power of the State. We are, therefore, clear that the Act 
does not offend the pravisions of art. 25 of the Constitution. 

Article 26 of the Constitution reads thus:— 

“Subject to publio order, morality and health, every religious denomination or any section 

thereof shall have the right— 

(a) to establish and maintain institutions for religious and charitable purposes; 

(b) to manage its own affairs in matters of religion; 

(c) to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law.” 
Now, ol. (d) of this article, while recognising the right ofevery religious denomination, 
to administer its property, clearly provides that the administration of its property 
must be in accordance with the law and the Public Trusts Act is a law of this kind. 
We may point out that Canon 1529 itself recognises the authority of the civil law. 
So long as such law does not interfere with religious practices, the faithful are enjoined 
upon respecting it. Canons1523 and 1529 provide that the faithful and the churches 
shall abide by the civil law of the land. Tt will, therefore, follow that the Act does 
not offend the provisions of art. 26 of the Constitution at all. 

Now, so far as s. 36 is concerned, the argument advanced is that it places a restric- 
tion on the power of the church and other eoclesiastical authorities to alienate 
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or lease church properties inasmuch as it requires the previous sanction of the Charity 
Commissioner for such transactions. It is sufficient to say that this section does not 
empower the Charity Commissioner to alienate or lease any of the church pro- 
perties, nor does it prohibit tho alienation or lease of such properties by the church 
or ecclesiastical authority. All that it requires is the approval of the Charity Com- 
missioner to such a transaction. The object of requiring such an approval is to 
ensure that no transaction weuld be entered into without sufficient reason or without 
adequate consideration. This requirement is ‘quite patently for the benefit and in 
the interests of the faithful and is, therefore, perfectly reasonable. In this connect- ' 
ion, reference may be made to“the decision of the Supreme Court in Ratilal Panachand 
v. State of Bombay*, wherein it bas been observed (p. 1189):— 


“On the other hand, as regards administration of property which a religious denomination 
is entitled to own and acquire, it has undoubtedly the right to administer such property but only 
in accordance with law. This means that the State can regulate the administration of trust 
properties by means of laws validly enacted; but here again it should be remembered that under 
art. 26(d), it is the religious deriomination itself which has been given the right to administer 


its property in accordance with any law which the State may validly impose. A law,which takes , 


away the right of administration altogether from the religious denomination and vests it in any 
other or secular authority, would amount to violation of the right which is guaranteed by art. 
26(d) of the Constitution.” : š 

The validity cf s. 36 of this very Act was challenged before their Lordships and their 
Lordships observed at page 1191 that— 


“There is nothing wrong in 8. 36 of the Act. Immovable trust properties are inalienable by 
their very nature and & provision that they could be alienated only with the previous sanction of 
the Charity Commissioner seems to us to be a perfectly salutary provision.” ` | 
These observations were made with regard to a temple but on principle they, would 
apply equally to a church and particularly so because the Canon Law itself recognises 
similar restrictions on the alienation of the immovable properties of thẹ churches. 
No doubt, according to the Canon Law, the power of restricting alienation of immov- 
able properties is vested in the superior ecclesiastical authorities, whereas now the 
approval of the Charity Commissioner is also required. No doubt under the Act 
the Charity Commissioner is empowered to restrict alienation. The result of this 
only is, as already stated, that before an alienation could be made, not only the appro- 
val of some superior ecclesiastical authority but also of the Charity Commi.sioner has 
to be obtained. It does nct mean that an alienation can be made without the assent 
of the superior ecclesiastical authority. Apart from that, the alienation of property 
is purely a secular matter and, therefore, both under art. 25 and art. 26 the State can 
make a law regulating it. 

For these reasons we have nohesitation in holding that it does not offend the pro- 
visions of arts. 13, 19, 25 and 26 of the Constitution. 

The only question which remains to be considered is whether the Canon Law can be 
regarded as an “instrument of trust.” The expression “instrument of trust” is not 
defined in the Act and, therefore, under sub-ol. (20) of s. 2 we have to go to the Indian 
Trusts Act, 1882. and have resort to s. 3 thereof. Amongst other things it provides 
that “an instrument, if any, by which the trust is declared is called the ‘instrument 
. of trust.’ ” Now, the word “instrument” is nowhere defined. In legal parlance this 
word means some writing executed by a party ina formal manner. It is not suggest- 
ed that the Canon Law is a document of this kind. Indeed the argument is that the 
Canon Law can be altered at any time by the Pope. It cannot, therefore, be regarded as 
an instrument and certainly not as an instrument of trust. No doubt the Canon Law 
lays down the procedure for appointing ecclesiastical authorities and also the princi- 
ples on which the church property is to be administered but these principles are 
based upon custom and practico observed and followed by the ecclesiastical authori- 
ties for centuries. On thie ground also it will have to be said that the Canon Law 
is not an instrument of trust in the sense in which the term is understood in the 
Indian Trusts Act. We, therefore, agree with the learned Charity Commissioner 
that the Canon Law is not an instrument of trust. Even though it is not an instru- 

6 (1954) 56 Bom. L.R. 1184, 8.0.. 
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ment of trust, the Roman Catholic churchas are public religious trusts because the 
existence of an instrument of trust is not a sine qua non for the constitution of a 
trust. 
. To sum up, we are of the opinion that tha Roman Catholio churches are public 
religious trusts as defined in sub-s.(13) of s. 2 of the Bombay Public Trusts Act: that 
the Act is not unconstitutional and that consequently it is necessary for these trusts 
to be registered under the Bombay Public Trusts Act. Affirming the decision of the 
learned Charity Commissioner, we, therefore, dismiss this appeal. The appellant 
will bear his costs. The costs of the Charity Commissioner will come out of the trusts 
properties while the State will bear its own costs. 

Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Mody. 


CONSOLIDATED FOODS CORPORATION v. BRANDON & CO. 
PRIVATE LTD.* 


Civil Procedure Code (Act V of 1908), O. VI, rr. 1 & 15(2); O. XIX, r. 3—Rules of the 
High Court of Bombay (Original Side), 1957, Chap. XXXII, r. 3—Basic requirements 
of verifications of pleadings and contents of affidavits—Application made by petition 
to comply with requirements about contents, signing and verification of pleading as 
provided in O. VI—Person verifying, in petition or pleading, statements in part of 
paragraph as true to his own knowledge and rest of statements upon information and 
belief—How such verification to be made—Statements made in affidavit in support 
on information and belief, how to be made—Practice. 


In proceedings where the application is to be made by a petition under the Rules 
framed by the High Court applicable on its Original Side, the petition must be deemed 
to be a pleading as defined by O. VI, r. 1, of the Civil Procedure Code, 1908, and must 
comply with the requirements about the contents, signing and verification of a plead- 
ing as contained in the said Order. ; 

In verifications of petitions and of pleadings the provisions of O. VI, r. 15(2), of the 
Code must be strictly complied with and, therefore, when the person verifying veri- 
fles the statements in a part of a paragraph as true to his own knowledge and the 
rest of the statements in the same paragraph upon information and belief, the respective 
parts must be so referred to that the same can be clearly identified, so that it would A 
be possible to know which particular statement or statements are verified as true to 
his own knowledge and which only on information and belief. 

The affidavit in support of the statements in the petition must comply with the 
requirements of O. XIX, r. 3, of the Civil Procedure Code, 1908, and, therefore, when 
statements are made in an affidavit on information and belief, the sources of infor- 
mation should be clearly disclosed and the grounds of belief also must be stated 
with sufficient particularity to enable the Court to judge whether it would be safe 

“to act on the deponent’s belief. t 

The State of Bombay v. Purushottam Jog Naik! and Padmabati Dasi v. Rasik Lal 

Dhar,’ referred to. 


ConsomipaTeD Foops Corporation (petitioners) doing business ‘at San Fran- 
cisco in the United States of America as inter alia manufacturers and ex- 
porters of a wide variety of food products, were since 1852 marketing their pro- 
ducts under the trade mark ‘‘MONARCH’’. The food products of the petitio- 
ners bearing this trade mark were imported into India in 1935. On J anuary 23, 
1957, Messrs. Brandon & Co. Private Limited (respondents) made three appli- 
cations for the registration of the mark consisting of “MONARCH” in res- 


*Dectded, August 23, 1960. O.C.J. Miscel- 1 [1952] S.C.R. 674. 
laneous Petition No. 208 of 1960. 2 (1909) I.L.R. 87 Cal. 259. 
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‘pect of their food products. The petitioners entered opposition to these ap- 
plications. The oppositions were heard by the Joint Registrar of Trade Marks, 
who dismissed these by his order dated March 18, 1960. The petitioners, there- 
upon, filed the present petition on June 21, 1960. 


The petition was heard. 
ae 


K. 8. Shavaksha, for the petitioners. 
S. B. Shah, with R. R. Dadachanji, for the respondents. 


Mopy J. [His Lordship after dealing with the question whether the peti- 
tion was barred by limitation, proceeded.) Another point raised by Mr. Shah 
as a preliminary point was „based on the provisions of r. 3 of Chap. XXXIIL 
of the Rules of this High Court applicable on its Original Side. The Rules in 
Chap. XXXII have been framed under s. 110 of the Trade and Merchandise 
Marks Act, 1958. The said r. 3 provides that all appeals under the said Act 
shall be by way of a petition supported by an affidavit. In this case the peti- 
tioners have filed a petition and also an affidavit in support. Mr. Shah, how- 
ever, contended that this affidavit is not a proper affidavit, that the said r. 3 
has not been complied with and the petition should, therefore, be dismissed. 
The petition has been signed and verified by Mr. R. A. Shah, a solicitor of 
this Court, as the duly constituted attorney of the petitioners. Mr. Shah has 
stated in the verification clause that what is stated in the petition is stated on 
information received which he believed to be true. The affidavit in support of 
the petition also has been sworn by Mr. R. A. Shah. That affidavit is a very 
short one consisting of three small paragraphs, two of which are material and 
are as follows: 

“1, I am the duly constituted attorney of the Petitioners abovenamed and have been 
in charge of the proceedings in connection with the Oppositions by the Petitioners to 
the Application of the Respondents. 

2. I have read the Petition of the Petitioners which was solemnly affirmed by me 
on the 21st day of the June 1960 and I confirm the statements and subaussions made 
therein”. 

Before dealing with this‘ point I think it necessary to make certain observa- 
tions concerning a point of practice which is of general importance. The Rules 
framed by this High Court applicable on its Original Side provide for a eon- 
siderable number of applications being made by a petition with an affidavit in 

,support. Now both the petition and the affidavit in support are documents on 
oath and are generally prepared and filed at the same time and sworn by the 
same individual. I have, however, found that a very large number of practi- 
tioners have unfortunately not appreciated why our Rules require an affidavit in 
support to be filed along with and in addition to the petition. The result has been 
that the affidavit in support very often contains but one single sentence to the 
effect that the deponent states that what is stated in the petition is correct or 
that the deponent repeats and confirms the statements and submissions made 
in the petition. Now the correct position is that in proceedings where ‘the 
application is to be made by a petition, the petition takes the place of the 
plaint in the proceedings by way of a suit. The petition must be deemed to be 
a pleading as defined by O. VI, r. 1, of the Code of Civil Procedure and must, 
comply with the requirements about the contents, signing and verification of 
a pleading as contained in the said O. VI. As regards the verification of the 
petition, the provisions of O. VI, r. 15, must be complied with. Sub-rule (2) 
of the said r. 15 provides that the person verifying shall specify, by reference 
to the numbered paragraphs of the pleading, what he verifies of his own lmow- 
ledge and what he verifies upon information received and believed to be true. 
In this connection I may observe that in verifications of petitions and also of 
pleadings the provisions of this sub-r. (2) are frequently complied with in the 
letter but not in the spirit thereof. A practice has grown up to state in the 


e d 


1960.] CONSOLIDATED FOODS CORP. v. BRANDON & CO. (0.0.5.)\—Mody J. 801 


verification that what is stated in a part of a particular paragraph or para- 
graphs of the petition or pleading is true to the deponent’s own knowledge and 
that the other statements contained in that particular paragraph or paragraphs 
have been made upon information and that the deponent believes the same to 
be true. When the person verifying verifies the statements in a part of a 
paragraph as true to his own knowledge, and the rest of the statements in the 
same paragraph upon information and belief, the respective parts must be so 
referred to that the same can be clearly identified, as otherwise it would be 
impossible to know which particular statement or statements are verified as 
true to his own knowledge and which only on information and belief. Coming 
back to the requirements of a petition, it would be improper to set out in the 
petition the evidence of the petitioner. In the matter of petitions, however, the 
recording of oral evidence is an exception and not a rule. <A petition is normal- 
ly disposed of only on affidavits unless on the facts and circumstances of a 
case the Court directs that oral evidence be recorded. It is, therefore, that a 
petition is required to be supported by an affidavit. It is in the affidavit in 
support that the petitioner should set out his evidence in support of the state- 
ments in the petition as it would be improper to set out such evidence in the 
petition itself. The affidavit in support must however comply with the require- 
ments of O. XIX, r. 3. I regret to find that the following observations of the 
Supreme Court in The State of Bombay v. Purushottam Jog Naik,’ are not 
being borne in mind and complied with, the said observations being (p .681) :— 

“We wish, however, to observe that the verification of the affidavits produced here 
is defective. The body of the affidavit discloses that certain matters were known to 
the Secretary who made the affidavit personally. The verification however states that 
everything was true to the best of his information and belief. We point this out as slip- 
shod verifications of this type might well in a given case lead to a rejection of the affi- 
davit. Verifications should invariably be modelled on the lines of Order XIX, rule 3, of 
the Civil Procedure Code, whether the Code applies in terms or not. And when the 
matter deposed to is not based on personal knowledge the sources of information should 
be clearly disclosed. We draw attention to the remarks of Jenkins C.J. and Woodroffa 
J. in Padmabati Dasi v. Rasik Lal Dhar and endorse the learned Judges’ observations”. 
It is useful to reproduce here the relevant paragraph from the judgment in 
the said case of Padmabati Dasi v. Rasik Lal Dhar, viz. (p. 261) : 

“We desire to impress on those who propose to rely on affidavits that, in future, the 

provisions of Order XIX, rule 3, must be strictly observed, and every affidavit should 
clearly express how much is a statement of the deponent’s knowledge and how much is 
a statement of his belief, and the grounds of belief must be stated with sufficient parti- 
cularity to enable the Court to judge whether it would be safe to act on the deponent’s 
belief”. 
It is clear that when statements are made in an affidavit, on information and 
belief ‘the sources of information should be clearly disclosed’’ and the grounds 
of the belief also must be stated ‘‘with sufficient particularity to enable the Court 
to Judge whether it would be safe to act on the deponent’s belief’. These are 
but the basic requirements of verifications of pleadings and the contents of affi- 
davits and care must be taken to comply with the same. 

Now, the affidavit in the instant case merely states that the deponent confirms 
the statements and submissions made in the petition. The deponent of this 
affidavit has himself verified the petition and from the verification it is clear 
that all the statements in the petition are verified on information 
and belief and none on personal knowledge. The confirmation in the aff- 
davit of the statements in the petition is only on information. No attempt what- 
ever has been made to disclose the sources of such information nor to state the 
grounds of the deponent’s belief of such information. The affidavit is, therefore, 
wholly defective. I may further point out that it was unnecessary to confirm in 
the affidavit the submissions contained in the petition. Submissions are but 
arguments; they are but the inferences as to facts or the contentions as to law 


1 [1952] 8.0.R. 674. 2 (1909) LL.R. 87 Oal. 259. 
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which the party submits the Courts should accept. Repetition or confirmation 
of such submissions contained in the petition are unnecessary in, if not inappro- 
priate to, an affidavit. Although the affidavit in support is defective and 
Mr. Shah’s contention is correct, I do not propose to dismiss this petition on 
that ground as such affidavits, though wholly improper and unjustified, have 
unfortunately become quite common. In this case moreover Mr. Shavaksha 
stated across the Bar that this petition is merely by way of an appeal and that 
all the statements made in the petition are on information gathered from only 
the record of the case before the Registrar of Trade Marks. Of course, if that 
be so, it ought to have been so stated in the said affidavit. 


Solicitors for the petitioners: Crawford Bayley & Co. 
Solicitors for the respondents: Mody Shambhu & Co. 


Petition to proceed. 


FULL BENCH . 
APPELLATE CIVIL. 


Before the Hon'ble Mr. H. K. Ohainani, Ohief Justice, Mr. Justice Mudholkar 
and Mr. Justice’ K. T. Desai. 


GANPATI APPA KASAR v. MARUTI BALA NAGAVE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 25(2), 14(1), 25, 29(2) 
—Applicability of amended 8. 25(2) to defaults committed before coming into force of amendment 
—Whether s. 26(2) applies(1) to applications for possession made prior to August 1, 19563, (2) 
to tenancies terminated before that date, and (8) to tenancies terminated on or after that date. 


The amendment made in s. 25(2) of the Bombay Tenancy and Agricultural Lands Act, 
1948, in 1956, does not apply in cases in which applications for possession were made prior 
to August 1, 1956, when the amendment came into force, and which were pending before 
the Mamlatdar or some other authority on that date. The amendment will also not apply in 
cegas in which the tenancies were lawfully terntinated before August 1, 1956, by giving the re- 
quisite notices under 8. 14 of the Act. It will apply in all cases in which the tenancies were 
termineted on or after August 1, 1956. 

Dhundiraj Govind Vinod v. Ambaji Ramdas Patil! and Laxman Motiram Nomade v. Kumari 
Usha Lasmi Narayandas Mehta," approved. 

Ohimnabat Rama v. Ganpat Jagannath, explained. 
Durlabbhat v. Jhaverbhai,* referred to. 


Ganpati (petitioner), who owned certain lands at Mardi in North Satatra district, 
gave three months notice on June 2, 1956, to his tenant Maruti (opponent no. 1) 
as he failed to pay the agreed rent for the years 1953-54, 1954-55 and 1955-56. 
Opponent No. 1 refused the notice on June 16, 1956, and the petitioner filed an appli- 
cation for possession on October 24, 1956. The Mamlatdar allowed the application 
on November 25, 1957, and on appeal by opponent no. 1, the District Deputy Collec- 
tor dismissed the appeal on the ground that opponent No. 1 did not deserve to be 
relieved against forfeiture. Opponent No. 1 applied in revision to the Bombay 
Revenue Tribunal and the Tribunal set aside the orders of the lower Courts 
and sent the matter back to the Mamlatdar for determining the amount of rent for 
the suit years and for giving three months time to opponent No. 1 to pay the same. 

The petitioner applied to the High Court under art. 227 of the Constitution of 
India for quashing the order passed by the Tribunal. 


*Decided, Morch 8, 1960. Special Oivil Appli- and Shelat J. on November 15, 1958 (Unrep.). 

cation No. 645 of 1959 (with Special Civil 2 (1959) Special Civil Application No. 

Applications Nos. 839, 876, 903, 951 and 884 of 1959, decided by Shelat and V. 8. 

1318 of 1959.). Desai, JJ., on November 10, 1959 (Unrep.). 
1 (1958) Special Civil Application No. 3 iene 60 Bom. L. R. 975, F.B. 

2558 of 1958, decided by Chaineni ACS. 4 (1955) 58 Bom L, R. 85, F.B. 
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The application along with similar other applications came up for hearing before 
Mudholkar and Patel JJ. Mudholkar J. delivered the following referring judg- 
ment on October 16, 1959:— 


Mupxuorxar J. A point which arises in this application and Special Civil 
Applications Nos. 839, 876, 903 and 951 of 1959 is whether s. 25 (2) of the Bombay 
Tenancy and Agricultural ‘Landa Act, 1948, as amended by the Bombay Act XIII 
of 1956 is retrospective in operation. That is to say whether it also applies to 
applicatigns made by a landlord subsequent to August 1, 1956, when the amend- 
ment came into force for terminating the tenancy of his tenant on the ground 
that he committed three defaults in the payment of rent prior to the coming into 
force of the amended section. 

It has been held by a Division Bench of this Court in Dhundtraj Govind Vinod 
v. Ambaji Ramdas Patil! that the amended provision applies in such circumstan- 
ces. In Parekh Jamnadas Uttamdas v. Thakor Babji Surojs* we ourselves pro- 
ceeded on this view. We, however, think that the view taken in this case requires 
to be reconsidered, because in neither of these cases the provisions of s, 89 (2) of the 
Act and those of ss. 7and 7C of the Bombay General Clauses Act, have been referred 
to. In our opinion, these two provisions have considerable bearing on the question 
as to whether retrospective operation can be given to the provisions of s. 25 (2). 

In the circumstances, therefore, we think it is appropriate to refer the matter 
to a Full Bench. The papers may, therefore, be laid before the Honourable the 
Chief Justice for constituting the Full Bench. 


The applications were heard by a full bench composed of Chainani C.J. and 
Mudholkar and K. T. Desai JJ, 


Sp. C. A. No. 645 of 1959, 
V. M. Ismaye, for the petitioner. 
G. N. Vaidya, for opponent No. 1. 
Sp. C. A. No. 889 of 1959. 
V. M. Iimaye, for the petitioner. 
M. A. Rane, for opponent No. 2. 
Sp. O. A. No. 876 of 1959. 
V. Paranjpe, for the petitioner. 
T. Patil, for opponent No. 1. 
Sp. C. A. No. 908 of 1959. 
V. Paranjpe, for the petitioner. 
. B. Kadam, for opponents Nos. 1 and 2. 
Sp. C. A. No. 951 of 1959. 
. N. Vaidya, for the petitioner. 
. B. Bhasme, for opponent No. 1. 
Sp. 0.4. No. 1818 of 1959. 
U. R. Laltt, for the petitioner. 
N. B. Kadam and P. T. Patil, for opponent No. 1. 


R 


Caarnani C.J. The question referred to the Full Bench relates to the interpre- 
tation of s. 25(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, (here- 
inafter referred to as the Act). In order to decide this question, it is necessary to 
refer to two other sections of the Act as they stood before the Act was amended 
in 1956. Section 14(1) provided that notwithstanding any agreement, usage, decree 
or order of a Court of law, the tenancy of any land held by a tenant shall not be 
terminated except on the grounds specified in this sub-section. One of the grounds 
specified in this sub-section was that the tenant had failed .to pay in any year the 
rent of the land for that year, within the period prescribed in the section. The 
proviso to sub-s. (1) stated: 


“No tenancy of any land held by a tenant shall be terminated on any of the grounds men- 
1 (1958) Special Civil Application No, 2558 1959) Special Civil Application No, 3238 


of 1958, decided by Chainani A.C.J. and Shelat ofl 1958, decided by Mudholkar and Patel JJ. 
J., on November 15, 1958 (Unrep). on February 12, 1958 (Unrep.). ` 
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tioned in this sub-soction, unless the landlord gives three months’ notice in writing intimating the 
tenant his decision to terminate the tenancy and the ground for such termination.” 
Under this section, therefore, the tenancy could be terminated on the ground of 
non-payment of rent, by giving three months’ notice in writing to the tenant. Section 
25 of the Act, as it stood before it was amended in 1956, was as followe: 

“(1) Where any tenancy of any land held by any tenant is terminated for non-payment 
of rent and the landlord files any proceeding to eject the tenant, the Mamlatdar shall call upon 
the tenant to tender to the landlord the rent in arrears together with the cost of the pyoceeding, 
within fifteen days from the date of order, and if the tenant complies with such order, the Mam- 
latdar shall, in lieu of making an order for ejectment, pass an order directing that the tenancy 
had not been terminated and thereupon the tenant shall hold the land as if the tenancy had not 
been terminated. 

(2) Nothing in this section shall apply to any tenant whose tenancy is terminated for non- 

payment of rent if he has failed for any three years to pay rent within the period specified in 
section 14.” 
This section provided for relief against forfeiture of a tenancy for non-payment of 
rent. Under sub-s. (2) this relief could not be claimed by a tenant, if he had not 
paid rent for three years within the prescribed period. The other section to be 
considered is s. 29. Sub-section (2) of this section states that no landlord shall 
obtain possession of any land held by a tenant except’ under an order of the 
Mamlatdar and that for obtaining such order he shall make an application in the 
prescribed form and within a period of two years from the date on which the 
right to obtain possession of the land is deemed to have accrued to him. 

In 1956 the Act was extensively amended. A new s. 14 was substituted for old ' 
s. 14, But there was no change so far as the right of the landlord to terminate the 
tenancy on the ground of non-payment of rent is concerned. Under the new s. 14 
also, the landlord can terminate the tenancy by giving three months’ notice, in case 
his tenant has not paid the rent within the prescribed period. Section 25 was also 
amended and the period, which the Mamlatdar is required to give to a tenant under 
sub-s. (Z), in order to enable him to pay the rent in arrears and the costs of the pro- 
ceeding, was increased from 15 days to three months. In sub-s. (2) of s. 25, for the 
words ‘‘within the period specified in section 14”, the words “and the landlord has 
given intimation to the tenant to that effect within a period of three months on 
each default” were substituted. These amendments came into force on August 1, 
1956. 

The scheme of these three sections is clear. Section 14 gives aright to the land- 
lord to terminate the tenancy, if his tenant has not paid the rent within the period 
prescribed. A default in the payment of rent does not, however, automatically 
result in the termination of the tenancy. Non-payment of rent only gives a right 
to the landlord to terminate the tenancy, a right which he may or may not exercise. 
It does not give him a right to obtain possession of the land. The tenancy does not, 
however, terminate, unless a notice of three months is given by the landlord and it 
is on the expiration of the period of the notice that the tenancy is terminated and 
the landlord gets a right to obtain possession of the land. A landlord cannot, how- 
ever, take possession of the land immediately after the tenancy comes to an end. 
In order to get possession, he has to make an application to the Mamlatdar. 
When the application is made to the Mamlatdar, the tenant can claim relief against 
forfeiture under sub-s. (1) of s. 25 of the Act. If he is granted relief, the tenancy will 
continue and the tenant will continue to, hold the lend, as if the tenancy had not 
terminated. Before the Act was amended in 1966, this relief could be refused to a 
tenant, if he had committed a default in the payment of rent for three years. After 
the amendment this ciroumstance alone would not debar a tenant from being re- 
lieved against forfeiture. He can be refused relief, if it is also shown that he had 
been informed about each default within three months of its occurrence. Looking 
at the matter from another point of view, the amendment imposes a new bar in the 
way of the landlord’s getting possession of his land on the ground of non-payment of 
rent. He has to prove not only that there were three defaults, but also that he had 


brought each default to the notice of the tenant within three months after it had been’ 
committed. 
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The question, which arises for our consideration, is whether the amendment made 
in sub-s. (2).of s. 25 applies in the case of defaults, which had occurred before the 
amendment came into force on August 1, 1956. This question arose for consideration 
in Dhundiraj Govind Vinod v. Ambaji Ramdas Patil’. In that case the tenant had 
committed defaults in the payment of rent for three years 1953-54, 1954-55 and 1955- 
56. On July 16, 1956, the landlord gave a notice to the tenant, terminating his 
tenancy from March 31, 1957, on this ground. The application for possession was 
made to the Mamlatdar on July 22,1957. Itwas held that as the tenancy had been 
terminated after the Act had been amended and as the cause of action for obtaining 
possession had arisen after that date, the amondment applied and the application 
must be decided by reference to the provisions of s. 25(2) as amended in 1956. 

It has been urged before us that the view taken in Dhundiraj v. Ambaji requires 
to be reconsidered. It has been contended that the amendment imposes a new 
obligation on a landlord to give an intimation to the tenant within three months of 
each default that his tenancy had been terminated for non-payment of rent, thet 
there was no such obligation on him before August 1, 1956, and that consequently 
he could not have discharged this obligation in respect of defaults committed be- 
fore August 1, 1956. It has also been urged that the right to terminate the tenancy 
and the right to obtain possession accrue to the landlord as soon as there is a default 
in the payment of rent, that the amendment must, in accordance with the well re- 
cognised rules of interpretation, be held to be prospective in operation, that the 
amendment cannot affect rights which had already been acquired and that conse- 
quently it cahnot apply to defaults which had occurred before August 1, 1956. 
Reliance has also been placed on s. 7 of the Bombay General Clauses Act, which pro- 
vides that the repeal of an Act shall not affect any right, privilege, obligation or lia- 
bility acquired, accrued or incurred under the repealed enactment. 

As observed by Lord O’Hagan in Gardner v. Lucas,* unless there is some declared 
intention of the Legislature—clear and unequivocal—or unless there are some 
circumstances rendering it inevitable that we should take the other view, we arə to- 
presume that an Act is prospective and not retrospective. If the enactment is ex- 
pressed in language, which is fairly capable of either interpretation, it ought to be 
construed as prospective only. Every statute, therefore, should be construed as 
operating only in cases or on facts, which come into existence after the statute was 
passed, unless retrospective effect is clearly intended. There is no indication either 
in sub-s. (2) of s. 25 or in any other part of the Act suggesting that the Legislature 

. intended to give retrospective effect to the amendment made in this sub-section. 
This sub-section formerly provided that nothing in this section shall apply if the 
tenant had failed to pay rent for any three years within the period specified in s. 14. 
The words “within the period specified in section 14” were deleted in 1956. It has 
been argued that the deletion of these words indicates that the Legislature’s inten- 
tion was that the amended section should apply in the case of all defaults, whether 
committed before or after August 1, 1956. It is not necessary for us to speculate 
why these words were deleted, but we do not think that the omission of these words 
from the amended section indicates any intention on the part of the Legislature to 
affect vested rights. The amendment cannot, therefore, apply to applications for 
possession made before August 1, 1956, and which were pending on that date. This 
is the view which has been taken by a Division Bench of this Court in Laxman Moti- 
ram Nemade v. Kumari Usha Laxms Narayandas Mehia®. We agree with the view 
taken in this case. 

In regard to applications made on and after August 1, 1956, two kinds of cases 
arise, those in which the tenancies had been terminated before August 1, 1956, and 
those in which the tenancies were terminated subsequently, either as a result of the 
notices given before August 1, 1956, or by notices given on and after this date. 
A landlord acquires a right to obtain possession of his land as soon as the tenancy 
comes to an end. In cases in which the tenancies had been terminated before August 

1 (1958) Special Civil Application No. 3 (1959) Special Civil Application No. 
2558 of 1958, decided by Chainani A.C.J. 884 of 1959, decided by Shelat and V. S. 


and Shelat J., on November 15, 1958 (Unrep.). Dessi JJ., on November 10, 1959 (Unrep.). 
2 (1878) 3 App. Cas. 582, at p.601. 
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1, 1956, on the ground that there were three or more defaults in the payment of rent, 
the landlords had acquired rights to get possession of their lands. These rights 
had accrued to them as soon as the tenancies had been terminated. The 
rights to take possession had, therefore, become vested in the landlords. These 
rights could, of course, be taken away by the Legislature. It is, however, well 
settled that every statute should be so interpreted as to respect vested rights and 
that vested rights should not be held to have been taken away, unless the Legis- 
lature has used language clearly indicating such an intention. We do not find any 
words in sub-s. (2) of s. 25 suggesting that the Legislature intended to affect vested 
rights. Consequently cases, in which the tenancies had been terminated before 
August 1, 1956, will be governed by s. 25 as it stood before it was amended in 1956. 


The position is different in regard to cases in which tenancies were terminated 
after August 1, 1956. It has been urged before us that under s. 14, as soon as a 
tenant commits a default in the payment of rent, the landlord acquires not only a 
right to terminate the tenancy, but also a right to obtain possession of the land. 
This argument must be negatived in view of s. 14, which specifically states that no 
tenancy shall be terminated unless the landlord gives three months’ notice in writing 
to the tenant. In order to terminate a tenancy, the landlord must, therefore, give 
three months notice. During the period of the notice, the tenancy continues to 
subsist. It comes to an end on the expiry of the period of notice. The landlord 
cannot claim possession so long as the tenancy subsists. Consequently the right to 
obtain possession of the land arises or accrues to the landlord only when the period 
of the notice expires. He does not, therefore, acquire a right to the possession of 
the land, as soon as he gives a notice terminating the tenancy under s. 14. The same 
view was taken by a Full Bench of this Court in Durlabbhas v. Jhaverbhat*, In that 
case the Court had to decide when the right to obtain possession had accrued to the 
landlord, after he had given a notice to his tenant terminating his tenancy on the 
ground that he needed the land bona fide for personal cultivation. At p. 89 it was 
observed: 

“, The third stage is that on the termination of the tenancy the right accrues to the land- 
lord to obtain possession and it is in this third stage that the landlord either proceeds to take 
possession from his tenant or files the necessary application in Court to obtain possession if the 
tenant is refractory. Therefore, the cause of action that accrues to the landlord and which he 
comes to Court to enforce is the right to possession and that cause of action only accrues to him 
when the tenancy is terminated and not when he gives notice, The vested right also that accrues 
to him is when the tenancy is terminated. The vested right is the right to obtain possession, 
and till the tenancy is terminated, there is no vested right in the landlord.” 


Our attention has been invited to some observations made in Chimnabas Rama v. 
Ganpati Jagannath,’ that the right to possession accrues to the landlord when he 
gives a notice indicating his intention to terminate the tenancy. The Court in that 
case was considering the question as to when the right of the landlord to obtain 
possession of the Jand, on the ground that the tenant had sublet the land, must be 
deemed to have accrued to him under s. 29(2). The question which arose for deter- 
mination was whether this right should be deemed to have accrued to the landlord 
when the land was sublet or when the landlord gave a notice terminating the tenancy 
on the ground of subletting. The question whether the right to obtain possession 
accrues to the landlord, when he gives a notice terminating the tenancy or when the 
tenancy is actually terminated on the expiry of the period of the notice, did not 
arise for decision. In this case it was held that the right of a landlord to obtain 
possession of the land sublet by his tenant must be deemed to have accrued to him 
on the date on which the land had been sublet. It has, therefore, been urged that 
the landlord acquires a right to get possession of his land as soon as there is & 
default in the payment of rent. There is no force in this argument, for, as has 
been pointed out in the judgment, in this case the Legislature has in s. 29(2) 
inserted a legal fiction and that is, that limitation begins to run from the date on 
which the right to obtain possession must be deemed to have accrued to the 


4 (1955) 58 Bom. L. R. 85, F.B. 6 (1958) 60 Bom. L. R. 975, at'p.978, F.B. 
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landlord. At p. 978 it was observed:— 


“The one fact that immediately strikes the reader of this section is that the Legislature has 
advisedly not made the time, when the actual right to take possession accrues, to the landlord, 
the starting point of limitation. It was open to the Legislature to have indicated some actual 
act which resulted in the starting of the period of limitation. But instead of doing so, the Legis- 
lature has inserted a legal fiction and the legal fiction is that you have not to consider for the 
purpose of limitation when the right to obtain possession actually acorued to the landlord, 
but what you have to consider is when the right to obtain possession acorued to him fictionally 
by reason of the fiction introduced by the Legislature. Therefore, it is clear that under 8. 29(2) 
limitation does not begin to run from the time when the right to obtain possession actually accrues 
to the landlord.” 


This decision is, thereforé, not an authority for the proposition that a right to obtain 
possession accrues as soon as there is default in the payment of rent. 


In our opinion, a distinction must be drawn between the right to terminate the 
tenancy and the right to obtain possession of the land. The former right is not 
affected by the amendments made in 1956. So far as the second right is concerned, 
thia right had not accrued in cases, in which the tenancies had not been terminated 
before August 1, 1956. Before the right accrued, the Legislature stepped in and 
imposed a further restriction or a further limitation on the right of the landlord to 
obtain possession of the land. In such cases, therefore, the amendment made in 
sub-s. (2) of s. 25 does not affect any accrued or vested rights. It will, therefore, 
apply in all cases, in which the tenancies were terminated on or after August 1, 1956. 
The view taken in Dhundiraj’s case was, therefore, correct. 


Reference was made in arguments to s. 7 of the Bombay General Clauses Act. 
This section cannot be relied upon in these cases, because s. 25 was not repealed in 
1956. It was only amended in certain respects. 


To sum up, the position is that the amendment made in sub-s. (2) of s. 25 does 
not apply in cases, in which applications for possession had been made prior to 
August 1, 1956, and were pending before the Mamlatdar or some other authority on 
that date. The amendment will also not apply in cases in which the tenancies had 
been lawfully terminated before August 1, 1956, by giving the requisite notices under 
8. 14 of the Act. It will, however, apply in all cases in which the tenancies were 
terminated on or after August 1, 1956. 


Answer accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Datar and Mr. Justice Tarkunde. 
BALARAM ABAJI PATIL v. M. O. RAGOJIWALLA*. 


Payment of Wages Act (IV of 1986), Sec. 2(vi)—Minimum Wages Act (XI of 1948), Secs, 2(h), 
12, 24, 30(2)(d), 14(2), 20(2)— Wages fixed and payable under Minimum Wages Act over and 
above contractual wages whether “wages” within definition in Payment of Wages Act— Whether 
Authority under Minimum Wages Act has exclusive jurisdiction to decide claims of workers 
also covered under Payment of Wages Act to recover minimum wages. 


Wages which are required to be paid under a declaration made under the Minimum Wages 
Act, 1948, over and above the wages stipulated by contract, fall within the definition of 
“wages” contained in 8. 2(vt) of the Payment of Wages Act, 1936. 

D’ Costa v. Patel’ and Bala Subrahmanya v. Patil,* distinguished. 

V. B. Godse, Manager, Prabha Mille Lid. v. R. H. Naick, A. D. Divekar v. A. K. Shah,* 

Valajibhat Avcharbhat v. Ohimanlal,® Balkrishna v. A. S. Rangnekar®, F. W. Heilgers & 


*Dectded, March 18/22, 1960. Special Civil 


3 hire 1 L.L.J. 577. 
Application No. 1322 of 1959. 4 

5 

8 


1955) 57 Bom. L.R. 1074. 
(1957) 59 Bom. L.R. 198. 
(1957) 59 Bom. L.R. 894. 


1 (1955) 57 Bom. L.R. 738. 3.0. 
2 (1958) 60 Bom L.R. 943, 8.0. 
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Oo. v. N. O. Ohakravartht? and The Divisional Engineer, G. I. P. Railway v. Mahadeo Raghoo,* 
referred to. 


Workers who are covered-by the Payment of Wages Act, 1936 and to whom the Minimum 
Wages Act, 1948 is also extended are not deprived of their remedy under the Payment of 
Wages Act, 1936, to recover the difference between minimum wages and the amounts 
actually paid. ‘Therofore, the Authority under the Minimum Wages Act has no exclusive 
jurisdiction to adjudicate upon the claims of workers for the recovery of minimum wages. 

Pasmore v. Oswaldtwistle Urban Oounctl,® Barraclough v. Brownt? and Vallance vw. Falle4, 
referred to, 


THE facts are stated in the judgment. 


E. T. Sule and K. E. Singhvi, with Madan Phadnis, for the petitioners. 
N. V. Phadke, with M. V. Paranjape, for respondent No. 2. 


TARKUNDE J. Two questions arise for decision in this petition filed under 
art. 227 of the Constitution of India, and the questions are : (1) whether wages which 
are required to bo paid by statute, over and above the wages stipulated by contract, 
fall within the definition of “wages” in the Payment of Wages Act; and (2) whether 
in the case of workers covered by both the Payment of Wages Act and the Minimum 
Wages Act, the jurisdiction of the Authority under the Minimum Wages Act to direct 
the employer to pay the unpaid balance of minimum wages is exclusive so as to oust 
the jurisdiction of the Authority under the Payment of Wages Act ta grant the same 
or similar relief. 

The facts on which these questions arise are these :— 
` The petitioners were employed by respondent No. 2 for the work of preparing salt 
in cortain salt pans. The concern of respondent No. 2 was s factory under the Indian 
Factories Act and the petitioners are accordingly covered by the Payment of Wages 
Act. By a notification issued on June 16, 1953, under,s. 27 of the Minimum Wages 
Act, the category of employment to which the petitioners belonged was brought 
within the purview of that Act, and by the same notification, the minimum wages 
payable to the workers in that category were declared to be Rs. 56 per month. 
Under s. 12 of the Minimum Wages Act, the employer was liable to pay, and the 
workers entitled to receive, wages at a rate not less than the minimum rate fixed 
by the notification. Contracting out of the benefits granted hy the Act was prevented 
by s. 25, which provided that any contract or agreement, whether made before or 
after the commencement of the Act, whereby an employee either relinquishes or 
reduces his right to a minimum rate of wages, was null and void in so far as it 
purports to do so. In spite of these provisions, respondent No. 2 and the petitioners 
agreed that the petitioners should be paid wages at arate varying between Rs. 41 and 
Rs. 43 per month. The petitioners, having been paid contractual wages and not 
minimum wages for the period between April 1, 1954, and June 7, 1954, filed an 
application on April 30, 1955, for the recovery of the balance. The Authority before 
whom the application was filed was constituted an Authority both under the Pay- 
ment of Wages Act and under the Minimum Wages Act, and the petitioner’s 
application was initially filed under both the Acts. Later, however, they filed a 
statement (a purshis) before the Authority stating that their application should 
be treated as an application under the Payment of Wages Act only. The reason for 
filing this purshis was presumably this, that by virtue of an amendment introduced 
by the Bombay Legislature in the Payment of Wages Act, the poriod of limitation 
for filing an application thereunder was extended to one year, whereas the period 
of limitation for applications under the Minimum Wages Act continued to be six 
months. Besides the present petitioners, several other workers of the same category 
had also filed several applications before the same Authority against the 
same or other employers, and all these applications were consolidated and heard 
together by the Authority. Respondent No. 2 and the other empolyers did not resist 

7 [1949] F.C.R. 358. 10 esa A.C. 615. 


8 [1966]18.C.R. 1345: D 11 (1884) 13 Q.B.D. 109. 
9 [1898] A.C. 387. 
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the workers’ claims on tbe merits, but raised a number of objections to the juris- 
diction of the Authority. We are here concerned with two such objections, one of 
which was rejected and the other accepted by the learned Authority. The learned 
Authority rejected the employers’ contention that the Authority under the Minimum 
Wages Act has exclusive jurisdiction to issue directions to an employer for the pay- 
ment of the difference between minimum wages and the amounte actually paid. 
The learned Authority held that, where the workers concerned are covered by both 
the Acts, the remedy to apply under the Payment of Wages Act was not barred on 
account of their having a similar remedy under the Minimum Wages Act. The 
learned Authority, however, accepted the other objection taken on behalf of the 
employers that the jurisdiction of the Authority under the Payment of Wages 
Act was confined to the granting of wages stipulated by contract and did not extend 
to claims based upon statute. Being of this view, he rejected all the applications 
filed before him. While doing so, he gave a finding with regard to the amounts to 
which the workers would have been entitled in each case, if their applications were 
tenable. The amount which he found due to the present petitioners was Rs. 587.47. 
. Dealing first with the question whether the definition of “wages” in the Payment 
of Wages Act covers statutory wages as distinguished from contractual wages, we 
are satisfied that the learned Authority was in error in finding this issue in the 
nogative. The present case is concerned with the definition of “wages” in s. 2(vt) 
of the Payment of Wages Act prior to the amendment introduced therein by Act 
No. 68 of 1957. The definition, in so far as it is material, was in the following terms :— 

‘Wages’ means all remuneration, capable of being expressed in terms of money, which 
would, if the terms of the contract of employment, express of implied, were fulfilled, be payable... 
to @ person employed in respect of his employment or of work done in such employment...” 
It is clear from the definition that all remuneration would be “wages” if the remu- 
neration satisfies two conditions: (1) that it should be payble to “a person 
employed, in respect of his employment or of work done in such employment”, and 
(2) it should be payable “if the terms of the contract of employment, express or 
implied, were fulfilled ” In the present case, it is not disputed that the remuneration 
which is claimed as minimum wages was payable to persons employed in respect 
of their employment or of work done in their employment. It is. however, disputed 
that the remuneration claimed by way of minimum wages satisfies the other condi- 
tion, namely, that it should be payable if the terms of the contract of employment, 
express or implied, were fulfilled. Now it seems clear that the expression “‘if the 
terms of the contract of employment, express or implied, were fulfilled’ refers 
only to such of the terms of the contract of employment as are required to be ful- 
filled by the employed person. The expression has no reference to the terms of the 
contract which are to be fulfilled by the employer. This is obvious from the fact 
that, if allthe terms of the contract of employment were fulfilled by toth the parties 
to the contract, i.o. by the employer as well as the employee, no question of un- 
paid wages would arise in those cases where the workers are entitled only to contra- 
ctual wages. It follows that the definition of “wages” does not confine that expres- 
sion to contractual wages. The definition doesnot define “wages” as the remuneration 
which is payable to the employed person under the terms of the contract of employ- 
ment, express or implied, but.defines it a3 all remuneration which is payable to 
the employed person if the latter fulfils the terms of the contract of employment, 
express or implied. Moreover, the definition uses the words ‘‘all remuneration”, 
with the result that, once the worker has fulfilled his part of the contract, whatever 
he is entitled to receive from the employer in respect ‘of his employment or of work 
done in his employment amounts to wages, provided the right of the worker to the 
remuneration in question flows directly from the fulfilment of his part of the contract. 
The definition makes no reference to the origin of the employer’s obligation to pay 
the remuneration. The obligation may acise from contract, from a binding award, 
or from a statute. In all such cases, if the amount which the employer is obliged 
to pay is an amount payable to his employee in respect of his employment or of 
work done in such employment, and if further the amount becomes payable in 
consequence of the worker having fulfilled the terms of the contract of employment, 
the amount is “wages” within the definition. 
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In the present case, what the petitioners have claimed are minimum wages, and 
there is no difficulty in holding that the right of the petitioners to receive them was 
directly connected with their fulfilment of the terms of the contract of employment. 
It must follow that the minimum wages claimed by the petitioners are “wages” 
within the definition of that term in s. 2 (vi) of the Payment of Wages Act. 

This conclusion is reinforced by the fact that the definition of “wages”? given in 
s. 2 (h) of the Minimum Wages Act is identical with that part of the definition of 
“wages” in s. 2 (vi) of the Payment of Wages Act which is relevant for our purpose 
and which has been quoted above. Under the Minimum Wages Act, minimum 
wages are undoubtedly “wages”, and in view of the identity of the definition of the 
term “wages” in both the Acts, it must follow that minimum wages are also wages 
under the Payment of Wages Act. . 

In a number of decisions of this Court it has been held that the workers’ right 
to apply to the Authority under the Payment of Wages Act for the recovery of 
amounts due to them is not confined to their dues under the terms of the contract 
of their employment. In V. B. Godse, Manager, Prabhat Mills Lid. v. R.H. Naick, 
a Division Bench consisting of Chagla C. J. and Bhagwati J. held that wages and 
dearness allowance awarded by the Industrial Court over and above the wages and 
dearness allowance stipulated by contract between the parties could be recovered 
as wages under the Payment of Wages Act. Rejecting the argument that only 
contractual claims can be be made under the Payment of Wages Act, Chagla C. J. 
observed in the course of his judgment (p. 578):- 


«*,,,Clearly, the fallacy underlying this argument is that ‘wages’ only refer to those payments 
which are made obligatory upon the employer by the terms of the contract. If that were the 
intention of the legislature, the legislature would have defined wages as remuneration capable of 
being expressed in terms of money payable under the terms of the contract. But that is not the 
language used by the legislature. The legislature has advisedly used the words ‘if the terms of 
the contract of employment, express or implied, were fulfilled.’ Therefore the emphasis laid 
by the legislature is not upon ‘the terms of the contract’, but upon what liability is imposed upon 
the employer to pay his employee when the contract has been fulfilled.” 

Referring to the higher wages and dearness allowance claimed by the workers by 
virtue of the award of the Industrial Court, the learned Chief Justice observed (p. 
578) : 

‘*.,. What the workers were claiming before the Payment of Wages Authority was what was 
due to them by reason of the fact that they had fulfilled their contract. It was upon the ful- 
filment of the contract that not only tho wages and dearness allowance due to them under 
the contract was payable to them, but aleo the additional amount awarded by the Industrial 
Court.” 

The same view was taken by a Bench consisting of Bavdekar and Shah JJ., 
in A. D. Divekar v. A. K. Shah®. The case related to the claim of workers for 
retrenchment compensation. In the course of his judgment, Shah J. observed 
(p. 1085) : : 


“...There is nothing in the definition of ‘wages’ which supports the assumption that the 
amount payable must be ‘payable’ under the terms of a contract express or implied. It 
in terms means ‘all remuneration or other sums which become payable if the terms of the contract 
of employment, express or implied, are fulfilled by the cmployee’... Therefore ‘wages’ does not 
merely mean remuneration payable by the employer under the terms of the contract, express or 
implied; it includes any amount whigh the employer legally becomes liable to pay to the employee 
on fulfilment of the contract.” 

The decisions in Valajibhat Avcharbhat v. Chimanlal? and Balkrishna v. A. S. 
Rangnekar* are instances in which the amount olaimed by workers as overtime wages 
under s. 59 of the Indian Factories Act were regarded as “wages” under the 
Payment of Wages.Act. 

The learned Authority, in accepting the plea advanced on behalf of the employer 
that the petitioners’ claim to minimum wages cannot ba entertained under the Pay- 


1 [1953] I L.L.J. 577. 3 (1957) 59 Bom. L.R. 198. 
2 (1955) 57 Bom. L.R. 1074. 4 (1957) 59 Bom. L.R. 694. 
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ment of Wages Act, relied on two decisions of the Supreme Court in D’Costa v. Patel® 
and Bala Subrahmanya v. B. O. Pattl8. We find that the decision in D’Costa’s 
case has no bearing on the question which the learned Authority had to decide. In 
that case, the worker had applied under the Payment of Wages Act for the recovery 
of the additional amount of wages which would have been payable to him if he had 
been taken in a cadre higher than the cadre in which he was actually placed, and the 
Supreme Court held that such a claim for potential wages was not maintainable 
under the Payment of Wages Act. The claim of the petitioners in the present case is 
for actual and not potential wages. 

In Bala Subrahmanya v. B. O. Patil, the Supreme Court was concerned with the 
question whether a bonus made payable by an award of the Industrial Court could 
be recovered as “wages”? under the Payment of Wages Aot, and their. Lordships 
held that it could not. It is clear from the judgment delivered by Bose J. that the 
decision of the question turned on whether the bonus claimed by the workers was 
remuneration ‘‘which would be payable if the terms of the contract of employment, 
express or implied, were fulfilled”. His Lordship held that the bonus claimed by 
the workers in that case had “nothing to do with the fulfilment or otherwise of 
the terms of the contract of employment, except indirectly”. This decision thus 
makes it clear that the remuneration which is claimed as wages under the Payment 
of Wages Act must have a direct connection with fulfilment of the terms of the 
contract of employment by the workers, that, in other words, the right of the work- . 
ers to the remuneration, and the liability of the employer to pay it, must follow 
as a consequence of the workers having fulfilled their part of the contract. 

There is one essential difference between the case with which we are dealing and 
the case dealt with by the Supreme Court, and the difference is that, whereas wages 
(as the term is ordinarily used) are necessarily a part of the contract of employment 
and are necessarily payable on the workers fulfilling their obligations under the 
contract, the payment of bonus by an employer may not be provided for in the 
contract of employment and the liability to pay it may not necessarily follow from 
the workers having fulfilled the terms of the contract of their employment. This 
is precisely what has been emphasized in the judgment of the Supreme Court. 

Mr. Phadke, who appeared on behalf of the employer before us, laid particular 
stress on a certain passage occurring in the judgment of Bose J. After referring 
to the definition of “wages”, the learned Judge observed (p. 945) : 


“,..Now the question is whether the kind of bonus contemplated by this definition must 

be a bonus that is payable as a clause of the contract of employment. We think it is, and for this 
reason. If we equate ‘bonus’ with ‘remuneration’, tho definition says clearly enough that the 
bonus must be such that it is payable ‘if the terms of the contract are fulfilled’ that is to say, 
it will not be payable if the terms are not fulfilled.” 
Aocording to Mr. Phadke, the above passage means that only those amounts can 
be claimed as wages as are payable under the terms of the contract of employment. 
We do not think that such an interpretation can properly be placed on the judgment 
of the Supreme Court. Indeed, if the Supreme Court had desired to lay it down 
that the term “wages” is confined only to claims under the contract between the 
parties, much of the discussion which is found in the judgment would have been 
unnecessary. The above passage deals with the question: What kind of bonus 
can possibly satisfy the requirement that it should be payable if the terms of the 
contract of employment were fulfilled by the workers? And it is in this context 
that the Court observed that the kind of bonus contemplated by the definition must 
be a bonus that is payable asa clause ofthe contract of employment. It is obviously 
difficult to conceive of a bonus which becomes payable on the workers’ fulfilment of 
their part of the contract unless it is recoverable as a clause of the contract of 
employment. That in certain exceptional circumstances a bonus may fall within 
the definition of “wages” without being payable under the terms of the contract of 
employment is clear from the passage immediately following (p. 945) : 

‘“*,..Now we can understand a position where a statute declares that whenever the terms 
of the contract of employment are fulfilled the bonus shall be payable; equally, we can en- 


5 (1955) 57 Bom. L.R. 738, S.C. 6 (1958) 60 Bom. L.R. 948, B.C. 
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visage a situation in which an employer engages to pay a bonus should the terms of the con- 
tract of employment be fulfilled, by a separate and independent agreement that is not part 
of the contract of employment. In either case, the matter could be said to fall within this 
part of the definition.” 

This passage makes it abundantly clear that, if the payment of bonus is enjoined 
by statute and is not a term of the contract between the parties, the bonus would 
amount to wagos and be recoverable as such under the Payment of Wages Act, 
provided the statute makes the payment of bonus conditional upon the workers’ 
fulfilment of the terms of the contract of employment. Since minimum wages 
provided by the Minimum Wages Act are payable if the terms of the contract of 
employment are fulfilled by the workers, it must follow on the authority of the 
above passage in the judgment of the Supreme Court that minimum wages are 
“wages” under the Payment of Wages Act. 

Mr. Phadke next relied upon the decision of the Federal Court in F. W. Hetlgers & 
Co. v. N. O. Chakravartht.?’ That case also dealt with the question whether the claim 
of workers for bonus was a claim for “wages” as defined inthe Payment of Wages 
Act, and the Federal Court held that it was not. The case has been referred to in 
the judgment of the Supreme Court in Bala Subrahmanya v. B C Patil, and since we 
have found support for our view in the judgment of the Supreme Court, it does 
not appear necessary to consider whether a different view might have been justified 
on the decision of the Federal Court. 

Reliance was placed by Mr. Phadke on another case of the Supreme Court in 
The Divisional Engineer, G. I. P. Railway v. Mahadeo Raghoo® in support of his 
contention that the amount recoverable under the Payment of Wages Act must 
always be payable under the terms of the contract of employment. In this case, 
a railway worker claimed as “‘wages’’a house allowance which was allowed to certain 
railway workers under the statutory rules framed under s. 241(4) of the Government 
of India Act, 1935. The Supreme Court decided the case on the merits ana held 
that the rules did not entitle the worker to claim the house allowance. It appears 
from the judgment that the statutory rulos were regarded by the Court as a part 
of the terms of the contract of employment, and it was held on that basis that the 
terms of the contract did not entitle the worker to get the house allowance which 
he claimed. We donot think that this decision supports Mr. Phadke’s contention. 

We, therefore, hold that the minimum wages claimed by the petitioners are “wages” 
under the Payment of Wages Act. 

The second question which we have to decide is whether the jurisdiction of the 
Authority under the Payment of Wages Aot to grant the relief which the petitioners 
have claimed is ousted by the jurisdiction of the Authority under the Minimum 
Wages Act to grant the same relief. Although the remedies provided by the two 
Acts are closely similar, there are some differences between them. In the first place, 
a direction given by the Authority under the Payment of Wages Act is subject to an 
appeal in certain types of cases, whereas a direction given by the Authority under 
the Minimum Wages Act is not appealable. Another difference arises from the fact 
that, although the period of limitation for both the proceedings was initially the same, 
the period was extended from six months to one year in the case of applications 
under the Payment of Wages Act by, a Bombay amendment. Mr. Phadke urged 
before us that the petitioners are not entitled to give themselves the benefit of the 
extended period of limitation by applying under the Payment of Wages Act, because 
the Authority under the Minimum Wages Act-had exclusive, jurisdiction to deal 
with the matter. Mr. Phadke urged that it is a well-known canon of construction 
that, where a special right is created by a statute and a specific remedy for the right 
is also provided by the same statute, the right must be confined to the remedy, both 
as to the nature of the remedy and as to its form. 

The rule of construction on which Mr. Phadke relies has been stated in ‘‘Craies 
on Statute Law”, 5th Ed. at p. 213, as follows : 

“Where, ina statute creating a duty, no special remedy is prescribed for compelling per- 
formance of the duty’ or punishing its ‘neglect, the Courts will, as a general rule, presume that 


7 [1949] F.C.R. 356. 8 [1955] 18.9.R. 1345. 
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the appropriate common law remedy by indictment, mandamus, or action was intended to apply.: 
‘The general rule of law’ (or rather of construction) ‘is that where a general obligation is created 
by statute and a spssific statutory remedy is provided, that statutory remedy is the only 
remedy’. The scoops and language of thestatute and considerations of policy and convenience 
may, however, create an exception showing that the Legislature did not intend the remedy 
(e.g. a penalty) to be exclusive. 

“Even where the statute creating the duty also provides a special remedy for its enforce- 
meat, the common law remodies (of indictment, information by the Attorney-General, mandamus, 
or action according to the subject-matter) are in many cases available cumulatively or alter- 
natively to the special remedy contained in the statute. Whether they are so or not is upon 
each statute a question of. construction.” 


The same principle is found enunciated in “Maxwell on The Interpretation of 
Btatutes”, 10th Ed. in the following passages : 


‘| If the statute which creates the obligation, whether private or public, provides in the 
same section or passage a specific means or procedure for enforcing it, no other method than 
that thus provided can normally be resorted to for that purpose.” (p. 395) 

‘‘, ..Itis, however, a genoral rule that where an Act of Parliament creates an obligation to pay 
money the money may be recovered by action, unless some other specific provision is contained 
in the Aot, that is, unless an exclusive remedy be given, and the question may arise whether the 
particular remedy given by the Act is cumulative or substantial for this right of action.” (p.396) 


It is clear from these passages that the Court is primarily guided by the provisions 
of the statute itselfin deciding whether the specific remedy provided by the statute 
is the only remedy available to an aggrieved party. Therefore, before examining 
any of the authorities cited by Mr. Phadke, it would be propor to examine the pro- 
visions of the Minimum Wages Act itself for deciding whether the Act has conferred, 
either expressly or by necessary implication, exclusive jurisdiction on the Authority 
under that Act to adjudicate upon the claims of workers to the recovery of minimum 
wages. 

Tho purpose of the Minimum Wages Act is to provide that no employer shall pay 
to workers in certain categories of employment wages at rates less than the minimum 
wages prescribed by notifications under the Act. It is clear that the Act does not 
create an entirely new right, but merely regulates one of the terms of employment 
in certain categories of labour. The Act creates a machinery very similar to, andas 
speedy and inexpensive as, the machinery set up by the Payment of Wages Act for 
enabling the workers to recover the wages to which they are entitled. The cate- 
gories of employment to which the Act applied in the first instance are given in 
Parts I and LI of the Schedule to the Act, and the contents of the Schedule show 
that the Aot was intended to give protection to workers many of whom might not 
be employed in factories and might not have the advantage of either the Factories 
Act or the Payment of Wages Act. The more fact that the Act provides an inexpen- 
sive and expoditious machinery to enable the workers torealise the benefite conferred 
by the Act does not, in our opinion, imply by itself that the benefits granted by 
the Act were necessarily confined to the remedy provided therein. Section 24 of 
the Act provides that no Court shall entertain any suit for the recovery of wages in 
certain circumstances, and the circumstances specified in the section show, broadly 
speaking, that suits in civil Courts are barred where the claim of the worker has 
bean, or could have been, the subject-mattor of an application under the Act. 
Although s. 24 provides a bar to the filing of suits for the recovery of wages in certain 
oases and does not bar the jurisdiction of the Authority under the Payment of Wages 
Act to entertain applications which could be entertained under the provisions of 
that Act, Mr. Phadke urged that such a,bar should be assumed as a necessary 
implication of the fact that the Minimum Wages Act has provided a remedy for 
the rights conferred by it. If Mr. Phadke’s contention were correct, s. 24 itself 
was unnecessary and the jurisdiction of ordinary Courts of law would have boen . 
barred by implication to entertain any claims for the recovery of minimum wages. 
It ssems to us clear that, if s. 24 had not provided a bar to the filing of suits, the 
jurisdiction of ordinary Courts of law to entertain suits for the recovery of minimum 
wages would not have been affected by the mere fact that a more expeditious and 
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inexpensive remedy was provided by the Minimum Wages Act. It must follow 
that, in the absence of any specifie provision barring the jurisdiction of the Authority 
under the Payment of Wages Act to entertain claims which could be entertained 
under the provisions of that Act, it would not be correct to imply that the 
Legislature intended that the remedies provided by the Minimum Wages Act shall 
be the only remedies for the rights created by that Act. 

Certain provisions of the Minimum Wages Act show that the Legislature was 
aware, when the Act was passed, that some of the workers covered by the Minimum 
Wages Act may also bə covered by the Payment of Wages Act. Section 12 read 
with s. 30(2) (d) of the Act provides for rules regarding deductions that may be 
properly made by an employer from the wages of the employes. Sub-section (2) 
of s. 12 provides that nothing contained in s. 12 shall affect the provisions of the 
Payment of Wages Act. Again, s. 14 authorises the fixing of overtime rates of 
wages, and sub-s.(2) of that section provides that “nothing in this Act shall prejudice 
the operation of the provisions of section 59 of the Factories Act”. The provisions 
contained in s. 12(2) and s. 14(2) were unnecessary if some workers were not likely 
to be covered both by the Minimum Wages Act and the Payment of Wages Act. 
Even so, while providing in s. 24 that no Court shall entertain any suit for the 
recovery of wages in certain cases, no similar bar was prescribed in respect of the 
jurisdiction of the Authority under the Payment of Wages Aot to entertain appli- 
cations in accordance with the provisions of that Aot. 

It does not, moreover, appear to us that the right to minimum wages which has 
been granted by the Act is co-extensive with the remedy provided by the Act, Section 
20 prescribes the procedure to be followed in advancing claims before the Authority; 
and sub-s. (2) of that section provides that an application to the Authority may be 
made either by the employee himself or some other person authorised to act on his 
behalf. Section 20 does not cover the oase of a claim made by the heirs of a deceased 
employee in respect of the minimum wages earned by the employee which remained 
unpaid during his lifetime. If we were to agree with Mr. Phadke that the Authority 
under the Minimum Wages Act has oxclusive jurisdiction to entertain claims for the 
recovery of minimum wages, the heirs of a deceased employee would be left without 
any remedy whatsoever; they could neither apply under the Minimum Wages Act, 
nor file a suit for the recovery of the unpaid wages. 

Other anomalies may also arise if we were to accept Mr. Phadke’s contention. 
One such anomaly is rather glaring. Some workers in the categories of employ- 
ment to which the Act applies may, under their contract of employment, be entitled 
to receive a higher wage than the minimum wage. If, in such a case, the employer 
does not pay any wage to the worker, or pays him less than even the minimum wage, 
the worker would have to file two applications—one before the Authority under tho 
Minimum Wages Act for the recovery of the amount up to the minimum wages, and 
another before the Authority under the Payment of Wages Act for the recovery 
of the difference between the contractual wage and the minimum wage. More- 
over, such a worker may have a right of appeal if the decision goes against him before 
the Authority under the Payment of Wages Act, but will have noright to appeal 
in the case of an adverse decision given by the Authority under the Minimum Wages 
Act, 

We are, therefore, of the view that the Legislature did not intend that workers 
who are covered by the Payment of Wages Act and to whom the Minimum Wages 
Act is also extended shall be deprived of their remedy under of the Payment 
Wages Act. 

Turning to some of the more important oases cited by Mr. Phadke in support 
of this part of his case, we shall first refer to the decision of the House of Lords in 
Pasmore v. Oswaldtwistle Urban Council.® The oase arose out of certain provisions 
of the Public Health Aot, 1875. Section 15 of the Act required the local authority 

‘under the Act to provide such sewers as may be necessary for effectually draining 
their district; and s. 21 gave tho right to owners and occupiers within the district to 
cause their drains to empty into the sewers. Section 299 enabled a complaint to 


9 [1898] A.C. 887. 
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be made to the Local Government Board for a default made by the local authority 
in providing sufficient sewers, and the Local Government Board was authorised, 
after making due enquiry, to give directions to the local authority, which directions 
could be enforced in the manner provided by that section. The plaintiff in the case 
was one of the ocoupiers who was aggrieved by the alleged default of the local autho- 
rity, but who, instead of making a complaint to the Local Government Board under 
8. 299, brought an action against the local authority fora mandamus. The House 
of Lords held that the action was not maintainable. In his address, Earl of Halsbury 
L. C. quoted with approval the principle enunciated by Lord Tenterden in Doe v. 
Bridges’ in the following terms (p. 859) : 

“...Where an Actoreates an obligation and enforces the performancein a specified manner, 
we take it to be a general rule that performance cannot be enforced in any other manner.” 


In his address, Lord Macnaghten also referred with approval to the above state- 
ment of Lord Tenterden and added (p. 397) : 


“*, ..Whether the general rule is to prevail, or an exception to the general rule is to be admit- 

ted, must depend on the scope and language of the Act which creates the obligation and on 
considerations of policy and convenience.” 
It is thus clear that the principle approved by the House of Lords was conceived 
as & general rule subject to exceptions depending upon the intention of the Legis- 
lature as expressed in the statute in each particular case. In the case before us, 
the right to minimum wages was intended by the Legislature to create an obli- 
gation on the part of the employer, the enforcement of which was not confined to the 
remedy mentioned in the Act. The remedy by way of an application to the Autho- 
rity under the Payment of Wages Act is as expeditious and inexpensive as the remedy 
by way of an application to the Authority under the Minimum Wages Act, and 
there is no reason why, in the case of workers covered by both the Acts, the Legis- 
me should be assumed to have intended to bar one remedy in preferance to the 
other. 


Barraclough v. Brown" is another decision of the House of Lords which refers 
to the same principle. This case arose out of certain provisions of the Aire and Calder 
Navigation Act, 1889. Section 47 of the Act provided that, if a vessel sank in any 
part of the navigation ofa certain river, it was lawful for a statutory body of under- 
takers to draw up or remove the vessel and in certain circumstances to recover the 
expenses from the owner of the vessel “in a court of summary jurisdiction”. The 
plaintiff in the case was the Secretary of the statutory body of undertakers, and 
instead of filing a suit against the owner of the vesselin a Court of summary juris- 
diction for recovery of the expenses incurred, he filed suit in the High Court for the 
recovery of the amount. The House of Lords held that the suit was not maintainable 
and that the plaintiff’s only remedy was to proceed in a Court of summary juris- 
diction. Lord Herschell, in his address, pointed out (p. 619) : 


‘*...No words are to be found in that enactment constituting the expenses incurred (by 
the statutory body of undertakers) a debt due from the owners of the vessel...I do not think 
the appellant can claim to recover by virtue of the statute, and at the same time insist upon 
doing so by means other than those prescribed by the statute which alone confers the right.’ 


And Lord Watson observed in his address (p. 622) : 


“*,,.The right and the remedy are given uno flatu,and the one cannot be dissociated from 
the other.” 
In the case before us, once the employee has performed his part of the contract, 
the minimum wages due to him are, in our opinion, a debt due from the employer. 
This is all the more so because, in the case of workers whose contractual wage is 
less than the minimum wage, the term in the contract relating to wages is null and 
void by virtue of s. 25 of the Minimum Wages Act, and must be deemed not to 
exist. It cannot, under the circumstances, be held that the right of the worker to 
receive the minimum wages is only a right to the remedy provided by s. 20 of the 
Act and is not capable of being dissociated from the remedy. 


10 (1881) 1 B. & Ad. 847. 11 [1897] A.C. 615. 
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The other cases cited by Mr. Phadke on:this point do not advance his argument 
any further. . We must, however, refer to the observation of Stephen J. in Vallance 
v.Falle, which we found to be of particular interest. The Court was concerned in 
that cass with the interpretation of s.172 of the Merchant Shipping Act, 1854, under 
which’a discharged seaman was erititled to a certificate of discharge from his master, 
and any master who failed to give such a certificate was rendered liable to incur a 
penalty for the offence. It was held“that an action would not lie for the refusal 
by the master to give a seaman the certificate of discharge, the only remedy for 
such refusal being the penalty provided by s. 172 of the Act. In the course of his 
judgment, Stephen J., after remarking that various authorities on the.subject were 
cited before the Bench, observed (p. 110) : . 


“,..The general rule to be deduced from them seems in substance to be that the provisions 
and object of the particular enactment must be looked at in order to discover whether it was 
intended to confer e general right which might be the subject of an action, or to create a duty 
sanctioned only by a particular penalty, in which case the only remedy for breach of the duty 
would be by proceedings for the penalty.” 

In a later portion of the judgment, the learned Judge said (p. 112): 


“,..I do not wish to say anything against the general rules that have been laid down for 

„ the construction of statutes in relation to the question whether a penalty is intended to be the 

only remedy for breach of a statutory duty, but I always think that after all the best way of 
finding out the meaning of a statute is to read it and see what it means.” 

With respect, we havo followed this salutary advise, and have come to the conclu- 

sion that the rights given by the Minimum Wages Act are not necessarily confined 

, to the remedy provided by the Act. 

' In the result, we hold that the petitioners’ application before the Authority under 
the Payment of Wages Act was maintainable. It is common ground that on that 
basis the petitioners are entitled to an amount of Rs. 587.47 nP. from respondent 
No.2. Accordingly, the order of the Authority is set aside and replaced by a 
direction that respondent No. 2 shall pay to the petitioners Rs. 587.47 nP., the 
amount payable to each of the petitioners being according to the schedule attached 
to the application filed before the Authority. Respondent No. 2 shall pay the 
costs of the petitioners throughout. The advocates’ fees in this Court are fixed at 
Rs. 150. Respondents Nos. 1 and 2 shall bear their own costs. 


Orders accordingly. 


3 l CRIMINAL REVISION. 


Before Mr. Justice S. M. Shah. i 


SHARIFABAI MEHBOOB SHAIKH v. ABDUL RAZAK PAPAMIYA.* 


Criminal Procedure Code (Act V of 1898), Secs. 167, 61—Complainant arrested without 
warrant by police officer—Order of remand made by Magistrate and period of deten- 
tion of complainant extended—Whether detention of complainant after order of re- 
mand, detention by police officer on his own. 


Where the Magistrate under s. 167 of the Criminal Procedure Code, 1898, grants 
an application for remand made by a police officer and extends the period of deten- 
tion of the arrested person, the detention of such person after the order of remand 
made by the Magistrate would no longer be the detention by the police officer him- 
self on his own but it would be in fact and in law the detention under the orders 
of the Magistrate. 


Tum facts appear in the judgment. 


12 (1884) 13 Q.B.D. 109. Application No. 56 of 1956, against the order 

*Decided, June 30, 1960. Criminal Revi- passed P. V. Atre, Special Judicial Magistrate, 
sion Application No. 2037 of 1959, against First Class (Anti-Corruption), Poona, in Mis- 
the order passed by M. T. Vijaykar, Additional cellaneous Application No. 3 of 1959. 
Sessions Judge, Poona, in Criminal Revision 
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Sharad Manohar, for the petitioner. RAES 
M. A. Rane, Assistant Government Pleader, for the State. 


S. M. Smam J. This application has been filed by the complainant against the’ 
order passed by the learned Additional Sessions Judge, Poona, ‘confirming the 
order passed by the learned Judicial Magistrate, Anti-Corruption, Poona, dis- 
missing the complaint under s. 203 read with s. 161 of.the Bombay Police Act. 

The case for the prosecution was that P. S. I. Khan of the Bund Garden 
Police station received a complaint of theft on July 9, 1958, from one Mohamad 
Nathu Mistry. During the investigation of that offence, P. S. I. Khan arrested 
the complainant on August 2, 1958, but she was ultimately released on August 
6, 1958, as there was no sufficient evidence against her. The complainant 
then filed a complaint in the Court of the Judicial Magistrate, Anti-Corruption, 
at Poona, against P. 8. I. Khan on February 5, 1959, alleging that her arrest 
and detention from August 2, 1958, to August 6, 1958, were mala fide and un- 
- lawful. The learned Judicial Magistrate referred that complaint to the Police 
under s. 202 of the Criminal Procedure Code.: After receiving the police re- 
: port, the learned Magistrate dismissed the complaint as it was not filed within 

six months of the act complained of as required by ‘s. 161(/) of the Bombay 
Police Act... 

Against that order the complainant filed a revision application in the Ses- 
sions Court at Poona. The learned Additional Sessions Judge, after hearing 
the arguments, agreed with the conclusion reached by the learned Magistrate 
that the complaint was barred under s. 161 of the Bombay Police Act inasmuch 
as it was filed on February 5, 1959, i. more than six months after the alleged 
wrongful detention by P. S. I. Khan and dismissed the application. It is 
against this order of the learned Additional Sessions Judge that the present 
revision application has been filed by the complainant. , 

It was contended by the learned advocate for the complainant that the 
wrongful detention in this case started on. August 2, 1958, and continued upto 
August 6, 1958, that the detention was wrongful at every moment of such de- 
tention, and that the complaint filed by his client on February 5, 1959 was, 
therefore, within six months of the date of the act complained of, that is to 
say, within six months from August 6, 1958, on which date she ‘was last de- 
tained by P. S. I. Khan and released. Mr. Rane, the learned Assistant Govern- 
ment Pleader, on the other hand, contended that the detention by P. S. I. Khan, 
even if wrongful as alleged by the complainant, started on the date of the ar- 
rest of the complainant, namely, August 2, 1958, and ended on the very next 
day when the complainant was produced before the Magistrate for remand. He 
urged that on August 3, 1958, P. S. I. Khan applied for remand before the 
learned Magistrate for seven days on the ground that the investigation of the 
offence had not been completed, that the learned Magistrate granted a remand 
only for one day and that, by reason.of the order of the learned Magistrate, 
granting the remand, the detention by P. S. I. Khan ceased and the complain- 
ant was further detained in the police, custody under the orders of the learned 
Magistrate. Accordingly, he submitted, the complaint filed by the complainant 
on February 5, 1959, was three days late and, therefore, it was barred by limi- 
tation under s. 161 of the Bombay Police Act. 

In my opinion, the contention raised by Mr..Rane, should be accepted. It 
is true that P. S. I. Khan arrested the complainant on August 2, 1958, and 
continued to keep her in police custody upto August 6, 1958, but it must be 
noted that, although he had power under the Criminal Procedure Code to ar- 
rest any person suspected of having committed an offence without a warrant, 
he could not detain that person in police custody for more than 24 hours. The 
provisions of the Criminal Procedure Code expressly require a police officer to 
produce the person whom he has arrested for commission of a cognizable offence 
before the Magistrate within 24 hours. If he fails to do it he will be certainly 
guilty of wrongful detention of the person whom he has arrested. But once 
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he produces the arrested person before the Magistrate within 24 hours, as re- 
quired by law-and-the Magistrate after applying his mind: to the application 
~ for remand made by the police officer grants the application and extends the 
period of detention either for the full period applied for or for any lesser 
time, the detention of the arrested person after the order of remand made by 
the Magistrate would, in my opinion, no longer be the detention by the police 
officer himself on his own. He would be merely carrying out the orders of 
the Magistrate and the detention would be in fact and in law the detention 
under the orders of the Magistrate. In that view of the law, the complainant 
in this case could complain of a wrongful act on the part of P. S. I. Khan 
consisting of a wrongful arrest and detention as having occurred on August, 
2, 1958, and continued upto 3rd at the most. The complaint against him, there- 
fore, should have been filed within six months of the latter date. In so far 
as, however, the complaint was filed in this case on February 5, 1959, a few 
days more than the period of six months allowed by s. 161 of the Bombay Police 
Act, the complaint was clearly barred. Accordingly, the view of the learned 
Magistrate as well as the learned Additional Sessions Judge on this point seems 
to be right, and there is no reason for me to interfere with the orders that 
they have passed. The application is, therefore, dismissed and the Rule is 
discharged. keus 
Application dismissed. 


Before Mr. Justice S. M. Shah. 


' LAXMAN ZUJYA BHATKAR PATIL v. THE STATE OF BOMBAY.* 


Bombay Prevention of Ex-Communication Act (Bom. XLII of 1949), Secs. 6, 4, 3—Com- 
plainant ex-communicated from his community obtaining sanction to prosecute per- 
sons who had passed resolution ex-communicating complainant—Prosecution launch- 
ed for such offence by police constable—Whether Magistrate entitled’ to take cogni- 
zance of offence—Distinction between sanction to prosecute by certain authority and 
sanction to enable Court to take cognizance of offence—Criminal Procedure Code 
{Act V of 1898), Secs. 195(1), 196. 


All that s. 6 of the Bombay Prevention of Ex-Communication Act, 1949, requires is 
a previous sanction of any of the authorities mentioned therein to the prosecution of 
the offender in order that the Court can take cognizance of an offence under s. 4 of 
the Act. Section 6 does not contemplate that the previous sanction to prosecute 
should be given to any particular individual so that such individual alone can file 
a complaint on the basis of which the Court may take cognizance of the offence. 
Therefore, once a sanction for the prosecution of a person charged with an offence 
as required by the Act is granted by the District Magistrate in general terms with- 
out directing it to any particular individual, the Magistrate concerned will be entitled 
to take cognizance of the.offence, regardless of the fact whether the complaint was 
‘filed by the person aggrieved or by any other person whatever. 

In re Mowjee,7 referred to. 

Where a member of a community is ex-communicated without any reservation by 
a resolution of the community or a resolution of those in authority, under s. 3 of 
the Bombay Prevention of Ex-Communication Act, 1949, such ex-communication is 
rendered invalid and ineffective. 


. Tue facts appear in the judgment. 


A. 8. R. Chari, with Mrs. Maina Gawankar, for the petitioners. 
Y. V. Chandrachud, Government Pleader, for the State. 


*Decided, July 4 1960. Criminal Revision viction and sentence passed by C. B, Shah 
Application No. 19 of 1960, against the order. Civil Judge and Judicial Magistrate, First 
passed by V. N. Palekar. Sessions Judge, Class, Bassein, in Criminal Case No. 312 of 
Thana, in Criminal Revision Application 1957. 

No. 55 of 1959, confirming the order of con- 1 (1905) 8 Bom. L.R. 32. 
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S. M. Sman J.. This application has been filed by the accused against an order 


passed by the learned Sessions Judge, Thana, dismissing their- revision appli- 
cation directed against-the order of conviction and sentence passed by the 
learned Judicial Magistrate at Bassein ‘in a case in which they were charged 
for an offence under s. 4 of thé Bombay Prevention of Ex-Communication Act, 
1949. 


i 3 

The case for the prosecution was that the community of Christian Kolis of 
Bassein, to which both the complainant and the accused belonged, held a meet- 
ing on February 10, 1955, in which they asked him to tender an apology to 
one Jebubai in respect of an alleged assault. The complainant, however, did 
not do so and, therefore, he together with the members of his family was ex- 
communicated and the ex-communication was thereafter communicated by beat 
of drum to the members of the community. It was alleged that this ex-com- 
munication was also communicated to the Christian Kolis in other villages. 
The complainant Anton and others then approached the authorities in the 
matter. The District Magistrate at Thana on their application for sanction 
to prosecute the accused passed an order authorising them to prosecute the 
accused. In consequence of this sanction a complaint was filed in the Court 
of the Judicial Magistrate at Bassein by the police constable Kabal on August 
10, 1955. The case was thereafter transferred to the Borivli Court. After the 
extension of the Greater Bombay limits, however, the case went back again to 
the Bassein Court and a de novo trial was held there. The learned Magistrate 
_ after considering the evidence led by both the sides came to the conelusion that 
the sanction was proper and that the offence charged against the accused was 
proved. He, therefore, convicted them and sentenced each of them to pay a 
fine of Rs. 100 or in default to suffer simple imprisonment for two weeks. 
Against this order, the accused filed a revision application in the Sessions 
Court at Thana. The learned Sessions Judge after hearing the arguments ad- 
vanced on both the sides agreed with the conclusions reached by the learned 
Magistrate, confirmed the order of conviction and sentence passed by him and 
dismissed the application. It is against this order of the learned Sessions 
Judge dismissing the application of the accused that the present revision ap- 
plication has been filed in this Court. 


In support of this application, it was firstly contended by Mr. Chari, the 
learned counsel for the applicants, that the prosecution in this case was not 
launched by the persons to whom the sanction to prosecute was granted by the 
District Magistrate, but by a police constable to whom no sanction to prose- 
cute the accused was ever granted. Accordingly, he submitted that the prose- 
cution was bad in law and that for that reason alone the order of conviction 
and sentence passed by the learned Magistrate and confirmed by the learned 
Sessions Judge should be set aside. For the purpose of this argument, there- 
fore, it is necessary to refer to s. 6 of the Bombay Prevention of Ex-Communi- 
cation Act, 1949, which deals with the according of such sanction. That sec- 
tion reads as follows :— 

“No Court shall take cognizance of an offence punishable under section 4,— 

(a) ... 
(6) without the previous sanction of the Provincial Government or any officer 
authorised by the Provincial Government not below the rank of the Commissioner of 
Police in Greater Bombay and the District Magistrate elsewhere.” 
It may be noted that the section only contemplates a sanction of the authority 
mentioned therein in order to enable a Court to take cognizance of an offence. 
It does not say that the Court shall take cognizance of an offence under s. 4 
of the Act only upon a complaint filed by some one authorised either by the 
Provincial Government or by the Commissioner of Police in Greater Bombay 
or the District Magistrate elsewhere. In order to distinguish a sanction to 
prosecute by a certain authority from a sanction to enable a Court to take 
cognizance of an offence, it will be helpful to refer to s. 196 of the Criminal 
Procedure Code. That section runs as follows:— 


# 
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“No Court shall take cognizance of any offence punishable under Chapter VI...un- 
less upon complaint made by order of, or under authority from, the State Government. 
in this behalf.” i ; 

Reference in this connection may also be made to s. 195 of the Criminal Pro- 
cedure Code. Sub-section (7) of that section runs as follows :— 


“(1) No Court shall take cognizance— . 
™— (a) of any offence punishable under sections 172 to 188 of the Indian Penal Code, 
except on the complaint in writing of the public servant concerned, or of some other 
public servant to whom he is subordinate;”... 


These two sections, it will appear, clearly refer to cases in which a complaint 
is necessary by a person authorised by the State Government or by the public 
servant concerned, as the case may be, on which alone the Court can take cog- 
nizance of an offence. Turning to s. 6 of the Bombay Prevention ‘of Hix-Com- 
munication Act, however, it is clear that there is no reference to any complaint 
by any person which should be made in order that the Court may take cogni- 
zance of an offence under that Act. All that it requires is a previous sanction 
of the Provincial Government or the other authority mentioned in that section. 
to the prosecution of the offender in order that the Court can take cognizance 
of an offence. Accordingly, the complaint which is required to be made under 
ss. 195 and 196 of the Criminal Procedure Code on which a Court can take 
cognizance of an offence, to my mind, is not the same thing as sanction to pro- 
secute upon which alone a Court can take cognizance of an offence in respect 
of which the sanction is granted. In order to further clarify this distinction ` 
between ‘taking cognizance of an offence with the previous sanction of the Pro- 
vincial Government’ as contemplated by s. 6 of the Hx-Communication Act 
and ‘taking cognizance upon a complaint’ referred to in ss. 195 and 196 of the 
Criminal Procedure Code, a reference may be made to a decision of our own 
Court in In re Mowjee.1 That was a case in which one Mowjee Liladhar 
charged one Tullocksey Thakarsey with criminal breach of trust in respect of 
hundis alleged to have been given to him by the complainant Mowjee as 
master of Tullocksey and charged Likhawdas with abetment of the said alleged 
offence. The second Presidency Magistrate, who tried the case, came to the 
conclusion that the charges were false and made out of malice and were sup- 
ported by Mowjee and a witness Murarji by perjury. Thereafter the learned 
Magistrate sanctioned the prosecution of Mowjee for offences under ss. 211 and 
195 of the Indian Penal Code and of Murarji under s. 195 of the Indian Penal 
Code, the perjury alleged being their evidence in the case to the effect that 
Tullocksey was employed as a Moonim on a salary of Rs. 600 a year. Besides. 
according the sanction as above, the second Presidency Magistrate ordered 
Mowjee and Murarji to be sent to the Court of the Fourth Presidency Magis- 
trate for trial on the aforesaid charges and ordered them to give bail for their 
attendance in the said Court of the Fourth Presidency Magistrate. An appli- 
cation was thereafter made to the High Court to revoke the sanction given by 
the second Presidency Magistrate for the prosecution of the accused Mowjee 
and Murarji. It was contended on behalf of the accused that the sanction ac- 
corded by the second Presidency Magistrate was illegal, because it did not 
specify the person who was allowed to prosecute the accused. In support of 
that contention two cases of the Calcutta High Court were cited in which it 
was held that the sanction under s. 195 of the Criminal Procedure Code must 
name the person to whom the sanction to prosecute was accorded and could, 
only be used by the complainant specified therein. The learned Judges of our 
. High Court, however, pointed out that the sanction contemplated by s. 195 of 
the Criminal Procedure Code (as it then stood) was not a sanction to any parti- 
cular person to prosecute but a sanction to the Criminal Courts concerned to 
take cognizance of certain offences specified in that section of which the eri- 
minal Courts could not take cognizance except with the previous sanction or 


1 (1905) 8 Bom. L.R. 32. 
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‘the complaint described in that section. In course of the judgment Aston J. 
observed as follows (p. 35) :— 3 

“The sanction contemplated in section 195, of the Criminal Procedure Code, whilst 
it is in force, restores to the Criminal Courts a jurisdiction of which the same section 
deprives them in respect of specified offences and need not even name the accused 
“person.” : 

It may be noted that the present s. 195 which was introduced in the Code 
by the Amendment Act of 1923 does not refer to any Court taking’ cognizance 
of an offence except with the previous sanction of any particular authority. 
But the old s. 195 did refer to such previous sanction being necessary before 
the Court could take cognizance of certain offences, and that is how the deci- 
‘sion in the case cited above becomes relevant and useful for the purpose of 
deciding the question before me. As observed above, s. 6 of the Ex-Communi- 
cation Act does not refer to the previous sanction to prosecute being given to 
‘any particular individual so that such individual alone can file a complaint 
on the basis of which the Court may take cognizance of the offence. All that 
the section requires is a previous sanction to the prosecution, that is to say, 
in the words of the decision in the above Bombay case, ‘‘sanction to the crimi- 
nal Courts concerned to take cognizance of certain offences specified in the 
section”. In that view of the matter, although the sanction in the present 
case directed certain five persons to prosecute the accused, it appears that in 
giving such sanction the learned District Magistrate had really gone beyond 
what he was required to do under s. 6 of the Bombay Prevention of Ex-Com- 
munication Act, 1949. It was not necessary for him to authorise any one or 
more persons to file a complaint to prosecute the accused in regard to the 
offence under the Ex-Communication Act. All that was necessary for him to 
do, on the facts constituting the offence being brought to his notice, was to 
sanction the prosecution of those persons who were alleged to be guilty of 
the offence, whereupon the Court would be entitled to take cognizance of the 
offence irrespective of whether the complaint was filed by the person aggrieved 
or by any other person whatever. Under criminal law it is not necessary 
that a complaint should be filed only by the person aggrieved or against whom 
an offence is committed, except, of course, in certain cases. A complaint may 
be made even by a person who comes to know of the commission of an offence. 
Accordingly, once a sanction for the prosecution of a person charged with an 
offence as required by the Ex-Communication Act is granted by the District 
Magistrate in general terms without directing it to any particular individual, 
the Magistrate concerned wouldibe entitled to take cognizance of the offence, 
regardless of the complaint being filed by the person aggrieved or by any other 
person whatsoever. If that is the correct view of the law on this question, in 
my opinion, the sanction granted in this particular case, though going a little 
beyond the limits of the section itself, is perfectly valid in so far as the District 
Magistrate after applying his mind to the papers produced before him thought 
it proper to sanction the prosecution of the accused. It is true that none of 
the persons who were authorised by the District Magistrate to prosecute the 
accused had filed the complaint and it was a police constable who had filed 
it before the learned Magistrate. In so far as, however, the complaint recited 
that the sanction was accorded by the District Magistrate for the prosecution 
of the accused for the offence under s. 4 of the Ex-Communication Act, the 
learned Magistrate was perfectly entitled to take cognizance of the offence with 
which the accused were charged. In my opinion, therefore, the contention 
raised by Mr. Chari, the learned counsel for the aceused, that the complaint 
was not properly filed or that the sanction was not properly given and that, 
therefore, the entire proceedings were bad in law, cannot be sustained. The 
learned Magistrtate, in my judgment, did take cognizance of the offence under 
s. 4 of the Ex-Communication Act with which the accused were charged, with 
the previous sanction of the District Magistrate. 

It was next contended by Mr. Chari, the learned counsel for the accused, 
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that both the lower Courts were in error in holding that, by the proclamation 
that the accused had issued to the members of their community, they had 
caused loss to the property of the complainant. He contended that’ so long 
as the complainant had no right whatever to call upon any member of his 
community to help him in plying his boat, merely proclaiming to those mem- 
bers even at the instance of the accused that none of them should agree to 
work or work on the boat of the complainant, did not really cause any loss to 
the property of the complainant. As a matter of fact, if at all the complain- 
ant could make a grievance on account of the act of the accused, it could not 
be with regard to any loss to his property, but with regard to the carrying on 
of his trade. He was evidently plying his own boat and for that purpose he 
used to hire the labour from amongst the members of his community. If at 
all, therefore, Mr. Chari contended, there was any damage caused to the com- 
plainant by reason of the action of the accused, it was not to his property but 
to his business. But he urged that inasmuch as the complainant had no legal 
right to compel any member of his community to work on his boat even for 
wages, he could not have any grievance and could not complain of any in- 
fringement of any legal right if the accused proclaimed to the members of their 
community that they should not work on the complainant’s boat. Prima facie, 
the argument seems to be plausible. But, in my opinion, it is not necessary 
to discuss the matter from that aspect at all. Both the Courts, on the evidence 
that was recorded, have found that the resolution that was passed by the 
panchas of the community was one of unqualified ex-communication of the 
complainant and the members of his family and the word ‘‘ex-communication?’ 
itself is defined in the Ex-Communication Act to mean expulsion of a person 
from any community of which he is a member depriving him of rights and 
privileges which are legally enforceable by a suit of civil nature by him or 
on his behalf as such member. Section 3 of the Act provides that notwith- 
standing anything contained in any law, custom or usage for the time being in 
force, to the contrary, no ex-communication of a member of any community 
shall be valid and shall be of any effect. The combined effect of these two— 
of the definition of the word ‘‘ex-communication’’ and the provisions of s. 3, 
in my opinion, is that what is prohibited by the Act is expulsion of a member 
of a community from the community itself which, unless otherwise expressed, 
would carry with it the deprivation of all legal rights and privileges to which 
the member expelled was entitled as such. Accordingly, where a member of 
a community is ex-communicated without any reservation by a resolution of 
the community or a resolution of those in authority, under s. 3 itself such ex- 
communication is rendered invalid and ineffective for the obvious reason that 
such ex-communication amounts to the member expelled being deprived of his 
status as a member of the community which is undoubtedly a matter of legal 
right and he is also deprived of all the legal rights and privileges to which 
he was entitled as such member particularly in relation to the property of 
the community, if any, and attendance at the meetings of the community. Jn 
this view of the matter and in view of the fact that both the Courts have found 
on evidence that the accused had passed a resolution ex-communicating the 
complainant and the members of his family, it is abundantly clear that the 
accused did commit an offence under s. 4 of the Act. 

Even apart from this resolution of ex-communication which may for the 
moment be construed to mean as not amounting to deprivation of any rights 
or privileges of the complainant as a member of the community, the evidence 
of the complainant is that after the resolution was passed the accused sent 
out a proclamation inter alia intimating to the members of the community 
that the complainant and the members of his family should not be invited to 
attend any meeting of the community. This evidence was not challenged by 
the accused in his cross-examination. Of course, the defence of the accused is 
that they never held any meeting nor did they ever pass any such resolution, 
nor did they send out any proclamation as alleged by the complainant. But 
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the evidence of the complainant clearly shows that the members of the com- 
munity were informed by the proclamation among other things that the com- 
plainant should not be invited to attend the meetings of the community. Now, 
this was an act on the part of the accused which undoubtedly amounted to de- 
privation of the complainant’s legal right as a member of the community, be- 
cause in the eye of law all the members of a community are by reason of their 
very status as members of that community entitled to attend and vote at all 
the meetings of that community. It is a precious right which is capable of 
being enforced by a suit of civil nature, and by proclaiming to the members 
of the community that the complainant should not be invited to attend the 
meetings of the community, the accused could well be said to have ex-commu- 
nicated the complainant at least to the extent that he had been deprived of 
his valuable civil right to attend and vote at the meetings of the community. 
From this point of view, too, it must be held that accused were definitely guilty 
of the offence with which they were charged, though not for the reasons set 
out by the learned Magistrate as also by the learned Sessions Judge. There 
was no question of any right to property being infringed by the action of the 
accused. The complainant did not have any property in respect of which he 
complained he had incurred any loss on account of the action of the accused. 
In course of his evidence he stated that, by reason of the accused having pro- 
claimed to the members of his community that none of them should work on 
his boat, his business was ruined. But as stated earlier, it is not necessary to 
go into the question as to whether the complainant’s right to carry on his 
trade or business was in any way affected by the proclamation issued by the 
accused as aforesaid. Accordingly, either because the accused passed a reso- 
lution ex-communicating the complainant and the members of his family or 
because the accused by the proclamation announced to the members of their 
community that the complainant should not be invited to attend the meetings 
of, the community and thereby excommunicated the complainant, the accused 
did commit an offence under s. 4 of the Bombay Prevention of Ex-Communi- 
cation Act. The order of conviction and sentence passed by the learned Magis- 
trate and confirmed by the learned Sessions Judge was,. therefore, perfectly 
justified. I see no reason to interfere with that order. 


The result is that-the application is dismissed and the rule is discharged. 
l Application dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


RADHAKANT JAGANNATH PRASAD v. V. K. JOHRI.* 

Indian Income-tax Act (XI of 1922), Sec. 34—Constitution of India, Art. 226—Notice 
under s. 34, Indian Income-tax Act challenged under art. 226—What petitioner must 
prove to sustain petition under art. 226—Whether source of escaped income required 
to be specified in notice under s. 34. 


In a petition under art. 226 of the Constitution of India challenging a notice is- 
sued under s. 34 of the Ińdian Income-tax Act, 1922, the burden undertaken by the 
- petitioner must be to prove the total absence of jurisdiction of the Income-tax Officer 
to proceed under s. 34 of the Act and this absence of jurisdiction must be apparent 
on the face of the record. For that purpose it is absolutely necessary for the peti- 
tioner to prove that the Income-tax Officer did not have any reason to believe that 
the assessee had failed to disclose fully and truly all material facts and that accord- 
ingly the Income-tax Officer was not entitled to proceed under s. 34(1)(a). 
` The source of the escaped income is not required to be specified in a notice under 
s. 34 of the Indian Income-tax Act, 1922. 


* Decided, October 4, 1958. O.C.J.- Miscellaneous Application No. 222 of 1958. 
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Chimanram Motilal (Gold & Silver), Bombay v. Commissioner of Income-tax 
(Central), Bombay, referred to. 


Tae facts appear in the judgment. 


F. S. Nariman, for the petitioner. 
B. A. Palkhivala, for the respondent. 


K. K. Drsar J. This is a petition under art. 226 of the Constitution chal- 
lenging the validity of a notice dated April 2, 1957, issued in pursuance of s. 34 
of the Income-tax Act and for reliefs preventing the respondents from pro- 
ceeding with re-assessment in pursuance of that notice. 

The main grounds on which the petitioner has placed reliance are contained 
in sub-paras. (c), (d), (e) and (g) of para. 18 of the petition. The conten- 
tions of the petitioner all converge into the argument that the Income-tax Officer 
could not have reasonably and honestly believed that the income of the peti- 
tioner for the relevant year had escaped assessment by reason of non-disclosure 
of material facts and should not have issued the notice. Under the circum- 
stances the facts in this petition have to be approached so as to find the facts 
that were at the date of the notice present before the Income-tax Officer who 
issued the notice. The facts which were then present before the Income-tax 
Officer appear to me as follows :— 

The petitioner belonged to a family consisting of about 18 members at the 
relevant period. The geneology of the family as appearing from the analysis 
of the list exh. A to the petition is as follows: 


Laxminarayan 


I | ; | 


Jagannath ae sas ia Dwarkauath 


| | l 
ne ae Ramaksnt Ramnath Sar ste ees Baikuntnath 
(P) (P) P 


| | 
Prabhadevi Rajeshwari Brijeshwari 





Vishvansth Shrinath Siidra Krishnadevi 
. (P) 


It appears that one Laxminarayan had four sons, Jagannath, Kedarnath, 
Badriprasad and Dwarkanath. These four brothers in their turn had their 
children whose names appear in the geneology mentioned above. Between 
1949 and 1953 Radhakant and Ramakant being the sons of, Jagannath along 
with Kailasnath a son of Badriprasad and Vishvanath a son of Dwarkanath 
earried on partnership business in the firm name and style of Messrs. Khandel- 
wal Metal and Engineering Works. During that period Radhakant, the peti- 
tioner, as a partner made large profits. He was then also getting salary as an 
employee in the firm of Messrs. Durgaprasad Ramcharan Private Ltd. He had 
according to him during that period two sources of income. In accordance with 
the provisions of the Income-tax Act, he was duly assessed to income-tax in res- 
pect of the said period. . 

Some time in 1956-57 the Income-tax Officer had information that in 1950 
there were three home savings deposit accounts in Jodhpur Commercial Bank, 
Bombay, in which the petitioner was directly concerned. One of the accounts 
stood in the name of the petitioner. Another account stood in the name of 
Prabhadevi—the minor daughter of the petitioner. The third account was 
in the name‘of Jagannath Radhakant, viz., the name of the father of the peti- 
tioner was put before his name. In each of the accounts Rs. 20,000 was deposit- 
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ed. These accounts had never been disclosed to the Income-tax Department 
during previous assessments. In connection with the assessment proceedings 
for 1955 when the petitioner attended before him, the Income-tax Officer made 
enquiries about these accounts from the petitioner. By an affidavit dated 
January 10, 1957, the petitioner made certain statements as regards those three 
accounts and as regards other information which the Income-tax Officer had 
with reference to these accounts. It appears to me that the explanations given 
by the petitioner by his affidavit were not acceptable to the Income-tax Officer. 
The Income-tax Officer appears to have made his own further enquiries and 
gathered diverse materials not only in respect of the deposits made in these 
three accounts but also in respect of diverse deposits made almost at the same 
time in other Home Savings Bank accounts in Jodhpur Commercial Bank, 
Bombay, in the name of 18 members of the family appearing in the geneology 
mentioned above. 

From the materials thus come into his possession the Income-tax Officer was 
of the belief that the petitioner had failed to disclose material facts necessary 
for the assessment of the petitioner’s income for the year 1950-51 and that the 
petitioner’s income had escaped assessment. The Income-tax Officer was not 
satisfied with.the explanations of thé petitioner and had to resort to such provi- 
sions in the Income-tax Act as were available for ascertaining the true facts 
regarding those three bank accounts relating to the aggregate sum of Rs. 60,000. 
The Income-tax Officer accordingly acting under s. 34 in the first instance issued 
a notice dated February 28, 1957. This notice was issued by mistake in con- 
nection with the wrong year. The Income-tax Officer issued another notice 
dated April 2, 1957, in pursuance of the provisions of s. 34 of the Act. 

The relevant part of this notice runs as under: 


“NOTICE UNDER SECTION 34 OF THE INDIAN INCOME-TAX ACT, 
1922 (XI OF 1922). 
10-r (ii) /57-58 
` Income-tax Office CCC—Ward 
Date 2nd April, 1957. 


Whereas I have reason to believe that your income assessable to Income-tax for 
the year ending 31st of March, 1952 Assessment Year 1951-52 has 

(a) escaped assessment. 

I, therefore, propose to assess the said income that has escaped assessment. 


I hereby require you to deliver to me not later than...or within 35 days of the 
receipt of this notice, a return in the attached form of your total income and total world 
income assessable for the said year ending 31st March, 1952. 

This notice is being issued after obtaining the necessary satisfaction of the Commis- 
sioner of Income~tax, Bombay City II. 

(Sd.) V. Savera, 
lth Income-tax Officer, 
I Ward, Bombay.” 


Having regard to the existence of the aforesaid circumstances before the 
Inecome-tax Officer I have not appreciated the argument advanced on behalf of 
the petitioner that the Income-tax Officer had in the matter of issuing this 
notice dishonestly and unreasonably formed belief that income had escaped 
assessment. I cannot appreciate the argument that the Income-tax Officer 
honestly and reasonably could not form a belief for the purposes of taking 
action under s. 34 of the Act, that the petitioner’s income for the year 1950- si 
had escaped assessment. 

It is relevant to point out a few further facts. In pursuance of the notice 
dated April 2, 1957, the petitioner filed his return which is exh. A in these 
proceedings. ‘This return is on the face of it ‘‘a statement of total income and 
total world income during the previous year ending 31st March 1951”. From 
time to time between May and August 1957 the petitioner attended upon and 
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gave further information to the Income-tax Officer in connection with the 
return filed by the petitioner. In August 1957 the Income-tax Officer who gave 
notice dated April 2, 1957, was transferred and respondent No. 1 before me 
took charge of the further assessment proceedings. From August 1957 till 
April 1958, in pursuance of these assessment proceedings the petitioner from 
time to time attended upon respondent No. 1 and gave him such information 
as desired. On January 6, and 20, 1958, the petitioner produced Kedarnath 
(a paternal uncle of the petitioner) before respondent No. 1. It appears that 
Kedarnath informed respondent No. 1 that he had in November 1950 deposited 
an aggregate sum of Rs. 4,50,000 in different savmgs bank accounts in the 
Jodhpur Commercial Bank, Bombay. He had made these deposits in the name 
of 18 members of his family and other names coined out of the names of these 
18 members. He had divided the sum of Rs. 4,50,000 into different sums of 
Rs. 20,000 each and deposited them in these bank accounts. Three of these 
accounts were the accounts of the petitioner and his minor daughter. The 
Income-tax Officer was not bound to accept the statements made by Kedarnath 
as true. What this sum of Rs. 4,50,000 was and why and how the same was 
in equal sums deposited in the names of the members of petitioner’s family was 
a mystery which remained to be investigated. Respondent No. 1 had to gather 
details for ascertaining the nature of the three amounts of Rs. 20,000 deposited 
in the three bank accounts with which the petitioner was directly concerned. 


To prevent further investigations the petitioner served two notices, one dated 
April 9, 1958, and another dated April 15, 1958, on respondent No. 1 copies of 
both of which are exh. D to the petition. By the first notice the petitioner chal- 
lenged the validity of the notice dated April 2, 1957, and by the second notice 
the petitioner called upon respondent No. 1 to appoint time for giving inspec- 
tion to the petitioner of the record showing the reasons recorded by the Income- 
tax Officer in writing for enabling him to proceed under s. 34 of the Act. 


On these facts the first contentions urged before me for the petitioner were as 
contained in sub-paras. (d) and (e) of para. 18 of the petition. The grounds con- 
tained in these two sub-paragraphs are based on the assumption that the notice 
dated April 2, 1957, was issued under the provisions of sub-s. (b) of s. 34(1). 
There is no basis for such assumption. Under this sub-section notice is issued 
when an assessee has not for himself been guilty of non-disclosure of material 
facts. The ground urged is that if the notice is issued under sub-s. (b) of 
s. 84(1) it is out of time and barred by limitation as provided in this sub-sec- 
tion and, therefore, is altogether without jurisdiction and invalid. See- 
tion 84(3) provides that reassessment cannot be made in cases falling under 
sub-s. (b) of s. 34(1) after lapse of a period of 4 years from the year in which 
escaped income was earned. The other contention, therefore, was that having 
regard to the lapse of four years as provided under s. 34(3) no re-assessment 
was legally possible or permissible. I find that there is no allegation of facts 
to be found in the petition on which these contentions can be founded. The 
petitioner does not aver and the petitioner is not in a position to aver that the 
notice dated April 2, 1957, was issued under the provisions of sub-s. (6) of 
s. 34(1). Having regard to the existence of facts as mentioned above I cannot 
imagine how it can be contended that the Income-tax Officer as a matter of fact 
was proceeding only under sub-s. (b) of s. 84. Having regard to the existence 
of these facts to me it is apparent that the Income-tax Officer had issued the 
notice dated April 2, 1957, under sub-s. (a) of s. 34(7); and not under sub- 
s. (b) of that section. 

Mr. Nariman, however, attempted to argue that this notice was in fact issued 
under sub-s. (6): He relied for that purpose on the averments contained in 
para. 5 and sub-para. (h) of para. 18: of the petition, as also the averments 
contained in para. 3 and para. 15 of the affidavit in reply made on behalf of 
the respondents. He contended that the petitioner had alleged that he had 
only two sources of income, viz., the income from salary and profits made by 
him as a partner in the firm of Messrs. Khandelwal Metal and Engineering 
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Works. He stated that it was not denied in the afidavit in reply that he had 
only two sources of income. His argument was that since these were his only 
two sources of income and since he had already made his returns previously, 
the Income-tax Officer could not make any case that the petitioner had failed 
to disclose truly the material facts necessary for his assessment for the relevant 
year. f 

Tt is relevant to point out that the Income-tax Officer is entitled to proceed 
to issue notice for reassessment proceedings under sub-s. (a) of s. 34(J) in all 
cases where he believes that the income of the assessee has escaped assessment 
by reason of failure to disclose truly or fully material facts. I do not accept 
the contentions made by Mr. Nariman. I cannot understand why because the 
‘petitioner had only two sources of income, it was not possible for the income-tax 
Officer having regard to the facts before him to believe that the petitioner had 
not disclosed fully and truly material facts necessary for assessment 
for the relevant year. The Income-tax Officer had with him information relat- 
ing to the three accounts wherein deposits were made and which three accounts 
stood in the name of the petitioner and/or his minor daughter. If explana- 
tions given to the Income-tax Officer prior to April 1957 in respect of these 
accounts were altogether insufficient I cannot understand why was it not per- 
missible for the Income-tax Officer to believe that the amounts deposited in 
these accounts were the income of the petitioner. The income might have been 
from these two sources. The income might have beén the concealed profits of 
the partnership. It is not as if the Income-tax Officer is in a position to defi- 
nitely state as to from which source the amounts deposited in these three 
accounts came into the hands of the assessee. Is it, therefore, to be held against 
him that the assessee had disclosed all material facts fully at the time when 
the assessment was made in respect of the income for that year? Is it on the 
contrary not to be assumed in favour of the Income-tax Officer that he was 
entitled to have reasonable belief that the assessee had ‘‘failed to disclose the 
material facts necessary for his assessment for that year’’ and to proceed fur- 
ther under the provisions of s. 34(J)(a) These are the only facts-on which 
Mr. Nariman has based the whole of his argument in proof of the allegation that 
I must assume in this petition that the Income-tax Officer had proceeded under 
sub-s. (b) of s. 34(7) of the Act. On these facts it is impossible to proceed 
on the footing that the notice dated April 2, 1957, was issued under sub-s. (b). 
of that section. On these facts the petitioner is not entitled to contend that 
the notice was issued under sub-s. (b) of that section and that, therefore, 
notice’ was beyond the period of limitation prescribed by the Act or without 
jurisdiction or invalid. 

In matters under art. 226 of the Constitution the burden undertaken 
by the petitioners must be to prove the total absence of jurisdiction of the 
Tncome-tax Officer to proceed under s. 34 of the Act and this absence of juris- 
diction must be apparent on the face of the record. For that purpose it was 
absolutely necessary for the petitioners to prove that the Income-tax Officer -did 
not have any reason to believe that the assessee had failed to disclose fully and 
truly all material facts, and that accordingly the Income-tax Officer was not 
entitled to proceed under sub-s. (a) of s. 34(7). It is not denied by Mr. Nari- 
man that he was in this petition bound to show total absence of jurisdiction 
of the Income-tax Officer and that the absence of jurisdiction must be apparent 
on the face of the record. The only argument Mr. Nariman advanced to dis- 
‘charge the burden which was on him to prove want of jurisdiction was reliance 
on the allegation contained in para. 5 of the petition, viz., that the petitioner 
had only two sources of income and that the allegation had not been denied. 
As I have pointed out those facts are altogether insufficient to discharge that 
‘burden. There is nothing apparent on the notice in question to show that the 
Income-tax Officer was proceeding under sub-s. (b) of that section. On the 
contrary if one refers to the statement in that notice, viz., ‘‘this notice is -being 
issued after obtaining the necessary satisfaction of the Commissioner of Income- 
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tax, Bombay City II’’, it is apparent that the Income-tax Officer was proceed- 
ing under sub-s. (a) of the section. If one looks at the third proviso to s. 34(J) 
of the Act, the Income-tax Officer is bound not to issue a notice under sub- 
s. (a) of s. 834(7) unless he has recorded his reasons for doing so and unless 
the Commissioner is satisfied on such reasons recorded that it was a fit case for 
the issue of such a notice. The impugned notice on the face of it makes mention 
of the fact that the Income-tax Officer had recorded his reasons for issuing this 
notice and that the notice was issued after obtaining the necessary satisfaction 
of the Commissioner. The satisfaction thus referred to in this notice is not 
required for issuing a notice under sub-s. (b) of s. 34(7). There is thus clear 
material on the face of the record to show that the Income-tax Officer was pro- 
ceeding under sub-s. (a) of that section. 

There is no time limit for issuing a notice under sub-s. (a) of s. 34(1). The 
contention of the petitioner that this notice is beyond time and barred by limi- 
tation and, therefore, invalid must be negatived. As the notice is not issued 
under sub-s. (b) of s. 34(7) the contention that the reassessment would be 
time-barred under s. 34(3) of the Act must also be negatived. 

It is in this connection relevant to observe that s. 34 of the Income-tax Act 
imposes no charge on the citizen but merely creates machinery for reassess- 
ment. I am, therefore, bound to construe notices issued under s. 34 in a man- 
ner that would make the machinery of reassessment workable. If one looks at 
the provisions of s. 34 the condition precedent as to the belief which the Income- 
tax Officer must have to proceed under either of the sub-clauses viz. (a) or (b) 
of s. 34(7), must be the subjective satisfaction of the Income-tax Officer. The 
only difference in the provisions of sub-s. (a) and sub-s. (b) of s. 34(1) is that 
the proceedings under sub-s. (a) refer to thé case of an assessee who has not 
disclosed all facts truly, while the provisions of sub-s. (b) relate to an assessee 
whose income has escaped assessment without any fault on his part. Whether 
a particular case of an assessee would fall within the provisions of sub-s. (a) 
or sub-s. (b) might be determined by a Court of law only after findings as to 
facts are’arrived at in the reassessment proceedings started by issuing notices 
under s. 84(/). The Court would then only having regard to the findings of 
facts be in a position to determine that the facts relating to a particular agsessee 
‘could not fall within the provisions of sub-s. (a), and in such event might be 
in a position to hold that the notice issued was invalid or time-barred at the 
date of the issue and that the proceedings were, therefore, not competent. In 
my view in a disputed matter it would be impossible for a Court of law to come 
to a conclusion that the Income-tax Officer whilst issuing a notice was intend- 
ing only to proceed under sub-s. (b) and not under sub-s. (a) at any stage 
before findings of facts are made in reassessment proceedings. 

It is relevant to point out that to attempt to analyse the subjective satisfac- 
tion of the Income-tax Officer and to hold that in fact in the matter of the issue 
of a particular notice under s. 34(J) he was proceeding under sub-s. (b) 
would require a detailed investigation of facts. It would not be correct for 
the Court to determine such complicated and detailed facts in a petition under 
art. 226 of the Constitution. In any view of the matter I am of the opinion 
that the petitioner is not entitled to relief in this case on mere allegation ‘or, 
assumption that the notice dated April 2, 1957, was issued under sub-s. (b) of 
s. 34(1) of the Act. 

The next contention which Mr. Nariman made is as mentioned in ground (e) 
m para. 18 of the petition. He contends that the conditions precedent to the 
issue of notice under s. 84(J)(a@) have not been complied with. He points out 
that under proviso (tit) of s. 34(/) the Income-tax Officer is bound to record his 
reasons for proceeding under sub-cl. (a) of s. 84(/) and that these reasons 
must be such as must have satisfied the Commissioner. Unless these two condi- 
tions precedent are satisfied, a notice cannot be issued under s. 34(/)(a@). In 
support of his contention he was bound to prove that the Income-tax Officer had 
not recorded any reasons for issuing the notice and that the Commissioner was 
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not satisfied as required by the third proviso in s. 34(7). In proof of his con- 
tention he relies on one fact only viz., that by a notice dated April 15, 1958, the 
petitioner’s attorneys called upon the Income-tax Officer to give inspection of 
the reasons recorded. He says that there was no response to this demand 
and I am, therefore, bound to assume in his favour that the Income-tax Officer 
had not recorded any reasons. In the affidavit in reply of the respondents it is. 
stated as follows: 


“I deny that no reasons have been recorded for issuing the said notice. I deny that 
the Commissioner of Income-tax has not satisfied himself on the reasons recorded as. 
alleged or otherwise. I deny that there has been any failure and/or neglect in com- 
plying with the provisions of Section 34 as alleged or otherwise.” 
> The question before me is whether ‘the petitioner is not bound to prove the 

- total absence of jurisdiction of the Income-tax Officer on the face of the record. 

If so, whether on a mere allegation in the petition that reasons have not beer 
recorded by the Income-tax Officer and that the Commissioner was not satisfied 
I am bound to go into evidence and insist that the Income-tax Officer is 
bound to produce before me the reasons recorded by him and the Commis- 
sioner’s satisfaction in respect thereof. If anything what is apparent on the 
record is the statement in the notice where it is mentioned in specific terms 
as follows :— 

“This notice is being issued after obtaining the necessary satisfaction of the Com- 

missioner of Income-tax, Bombay City I.” 
Mr. Palkhivala has contended that under s. 54 of the Act these reasons and 
the satisfaction of the Commissioner are privileged and that I should not, 
therefore, insist upon the same being produced. It is now well established that 
on questions of fact in matters under art. 226 the Court will not investigate- 
into facts unless compelled to do so for some compelling reasons. On the 
record it appears that the Income-tax Officer had recorded the reasons and the 
Commissioner was satisfied. There is also before me an affidavit in reply stat- 
ing that these conditions precedent have been satisfied. The. allegation of the- 
petitioner in this connection is apparently frivolous. I am of the opinion that 
there is complete proof that the conditions precedent have been satisfied and 
‘nothing further need be investigated as regards the allegation that these have 
not been satisfied. I, therefore, negative the contention of the petitioner as 
contained in ground (c) of para. 18 of the petition. 

The next contention of the petitioner is the ground (g) in para. 18 
of the petition. The petitioner contends that the notice dated April 2, 1957, 
is vague and indefinite and that the respondent has not at all applied his mind 
to the facts and circumstances of the case. Mr. Nariman contends that any 
notice under s. 34 must make reference to the source or sources from which the 
escaped income according to the Income-tax Officer has arisen. Relying upon 
the language of s. 34(7) he also says that the notice must comply with the 
requirements contained in sub-s. (2) of s. 22 of the Act. He says that the 
notice in question does not refer to the source from which the alleged escaped 
income arose and mentions the year of assessment wrongly. He, therefore, 
says that the notice is altogether invalid. 

If one looks at the provisions of s. 34, there is no statutory requirement at 
all for making any reference to the source from which the escaped income might 
have arisen. In my view in most of the cases it would be impossible for the 
Income-tax Officer to ascertain or determine.and thereupon to mention in the 
notice under s. 34 the source from which the alleged escaped income must have 
arisen. In the contemplated further assessment proceedings it will be the busi- 
ness of the Income-tax Officer to find out the true nature and character of the 
income. which might have escaped assessment. I for one am unable to appre- 
ciate how it would be possible to have recourse to the machinery of reassess- 
ment proceedings contained in s. 34 of the Act if it was absolutely essential for 
the Income-tax Officer to mention in the notice under s. 34 the source from 
which the alleged escaped income must have arisen. The whole question in the 
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reassessment proceedings must be to find out the correct facts and to ultimately 
find out whether there was a case of ‘‘escaped income’’, and if so the Income- 
tax Officer would then find out the true source of such ‘‘escaped income’’. In 
my view considering the whole of the scheme of s. 34 there is no statutory 
or other requirement that the source of income should be referred to or men- 
tioned in notice issued under s. 34. ; 

Mr. Nariman has drawn my attention to the case of Chimanram Motilal (Gold 
& Silver), Bombay v: Commissioner of Income-tax (Central), Bombay.’ For 
referring me to all the facts which were before the Court in that case Mr. Palkhi- 
vala has drawn my attention to the-fuller report of the case in 1948 I.T.R. 44. As 
appears from the statement of the case in that fuller report before the amend- 
ment of the Income-tax Act, 1939, a form was prescribed by the Revenue Board 
for notices issued under s. 34(J). This form contained the word ‘‘source’’ with 
reference to the escaped income and blank (space) was left after the word 
“source” for filling in the particulars of the source of escaped income. That 
was the form in which notice was served on the assessee in that case. The con- 
tention of the assessee in that case was that in the notice served on him the 
blanks in the form for filling in the particulars as to the ‘‘source’’ of the 
escaped income had not been filled, the requirement of the prescribed form was 
not complied with and accordingly the notice was invalid. In that case the 
question before the Court was: 

“Whether in the circumstances of this case the notice of re-assessment issued to 
the applicant under Section 34 of the Income-tax Act was invalid or illegal for failure 
to specify the particular source of income that had escaped assessment?” 

It is necessary before referring to the judgment of Beaumont C.J. in that 
case to observe that in 1989 s. 34 of the Income-tax Act was amended and that 
there is now no prescribed form containing the word ‘‘source’’ with reference 
to the escaped income. There is in existence only a printed form which is in 
practice used for issuing notices under s. 34. The notice in this case is admitted- 
ly issued in terms of that printed form. There is nothing that is contained in 
this form which is not complied with. 

At page 127, the learned Chief Justice observed as follows :— 

“| ..It is said that the notice ought to have specified the particular source or income 
which was alleged to have escaped assessment, and reliance is placed on the form of 
notice given in the Income-tax Manual, which does state the source of the income 
which is alleged to have escaped assessment. But that form is not statutory. Ali that 
is necessary under section 34 is that a notice should be given which sufficiently draws 
the attention of the assessee to the case which he has to meet, and as, admittedly, the 
assessees in this case have only one source of income, namely business, it seems to 
me plain that a notice saying that income from all sources had escaped assessment was 
quite sufficient to show them what the case was which they had to meet, namely, that 
some of their income from the only source from which any income was derived had 
escaped assessment. 

The first question will, therefore, be answered by saying that the notice was valid.” 


The only question which arose before the learned Chief Justice was whether 
the notice was invalid or illegal for failure to specify particular source 
of income that had escaped assessment. The question arose because the 
form of the notice mentioned in the Income-tax Manual and prescribed by the 
Revenue Board contained the word ‘‘source’’ and provided blank space to be 
filled in as regards the source of income that had escaped assessment. If the 
prescribed form had not contained this word ‘‘source’’ and the particular blank 
space such a question could not have arisen. The observations made by the 
learned Chief Justice really were directed towards the necessity or require- 
ment of filling in the blank space provided for mentioning the source of income 
for complying with the prescribed form. The learned Chief Justice was not 
construing the provisions of s. 34 but was construing the form prescribed. He 
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construed the form very liberally. He in fact held that though nothing was 
filled in the blank space provided for the particulars of source of income since 
the petitioner had only one source of income there was compliance with the 
form and the notice was not invalid. He, however, stated that under s. 34 the 
notice given should sufficiently draw the attention of the assessee to the case 
which he has to meet. On the facts of the case and the question which arose 
before him the learned Chief Justice made an observation which was not at all 
directed towards the construction of the provisions of s. 34. The learned Chief 
Justice referred to s. 34 because the notice was issued under that section and 
required mention of the source of escaped income. I am, therefore, unable to 
agree that the ratio of the decision in that case was that a notice under s. 34 
must draw the attention of the assessee to the case which he has to meet. Before 
I hold that a notice under s. 34 must draw the attention of the assessee to the 
case which he has to meet, I must scrutinise in detail the language of that sec- 
tion and come to a finding that the assessee was entitled to such notice. I, how- 
ever, find that in the provisions of s. 34 there is nothing entitling an assessee to 
a notice of the case which he has to meet. After a return is made for reassessment 
purposes under s. 34 the assessee would get information as to the case of the 
Department in connection with the alleged ‘‘escaped income’’. It is not at 
the initial stage of the notice that he is entitled to get the information. Such 
information could easily be got and would be available in the subsequent pro- 
ceedings. In my view the source of the escaped income cannot always be speci- 
fied and is not required to be specified in a notice under s. 34 of the Act. 


In support of this contention that the notice was vague Mr. Nariman referred 
me to the words in the notice, viz., ‘“Whereas I have reason to believe that your 
income assessable to income-tax for the year ending 31st March 1952 assessment 
year 1951-52 has escaped assessment’’. Mr. Nariman says that the words ‘‘for 
the year ending 31st March 1952’ are contradictory of the words—‘assess- 
ment year 1951-52’’. He says that the year which ought to have been men- 
tioned and in respect. whereof subsequently the proceedings have been going 
on is the year ending 31st March 1951. He says that having regard to this 
contradiction the notice is vague and indefinite and I should accordingly hold 
that the respondents are not entitled to proceed further with the proceedings 
initiated by the notice. í ' 


Mr. Palkhivala has rightly pointed out that there is no contradiction in the 
words ‘‘income assessable to income-tax for the year. ending 31st March 1952”? 
and ‘‘assessment year 1951-52’’. He has referred me to the several sections of 
the Act and Finance Act and pointed out that the words ‘‘income for the year 
ending 31st of March 1952’’ have always been used with reference to the assess- 
ment year and have never been used with reference to the accounting year. He 

_has also referred me to the notice of demand issued in pursuance of the provi- 
sions of the Income-tax Act where also the words ‘‘income for the year ending 
31st March 1952’’ have been used with reference to the assessment year and 
not the accounting year. It is unnecessary to quote here all the aforesaid sec- 
tions and Acts. There was in fact no contradiction in the contents of the 
notice and it is not invalid as contended by Mr. Nariman. It is important in 
this connection to point out that the petitioner also never got confused by the 
alleged contradiction. In pursuance of the notice he made a return which is 
a statement ‘‘of total income and total world income during the previous year 
ended 31-3-1951.’’ If there was contradiction in the phraseology of this notice, 
as is contended by Mr. Nariman, it is impossible to understand how instead of 
making the return for the accounting year ending with March 31, 1952, he 
should have made the return for the accounting year ending March 31, 1951. 
In fact the petitioner perfectly understood the contents of the notice. He at- 
tended to the further. proceedings in relation to the accounting year ending 
with March 31, 1951, and assessment year 1951-52. He proceeded with these 
proceedings from April 1957 till April 1958, without raising any contention. 
The contention raised is frivolous and made for the purpose of only a techni- 
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cal argument which is not sustainable. The notice complies with the provisions 
of s. 22(2) of the Act and is valid. 

The only contentions urged before me were the contentions contained in the 
grounds (c), (d), (e) and (g) in para. 18 of the petition. The other con- 
tentions contained in the petition are not given up but no arguments have 
been advanced before me on those contentions as the petitioners counsel was 
of the view that they were not substantial. 

Having regard to my findings as hereinbefore mentioned the petition is dis- 
missed with costs. The rule is discharged. 


Solicitors for the petitioner: Dikshit Maneklal & Co. 
Solicitor for the respondents: A. S. Parikh. 
Petition dismissed. 


Before Mr. Justice K. K. Desai. 


SEVANTILAL CHIMANLAL SHAH v. V. D. DALVI.* 

Indian Post Office Act (VI of 1898), 9, 7, schedule I—Indian Post Office Rules, 1933, 
Rule 30—Question whether periodical etc. satisfies provisions of s. 9(2) of Act justi- 
ciable by Court—Articles relating to news or current topics not contained in publi- 
cation in great part—Whether such publication newspaper within s. 9(2)—Rules whe- 
ther give right of hearing to applicant or to notice of hearing. 

Whether an applicant’s periodical, magazine or newspaper satisfies the provisions 
of s. 9(2) of the Indian Post Office Act, 1898, and the conditions in r. 30(1) and (2) 
of the Indian Post Office Rules, 1933, is a question left to be determined by and is 
wholly in the discretion of the Postmaster-General and/or other officer as mentioned 
in the note under rule 30(3) and rule 30(5) of the Rules. The question is thus left 
to be determined by the subjective satisfaction of the executive authority and it is not 
left open for the Court to examine into the facts of any periodicals, magazines or 
newspapers to find out whether the same satisfied the provisions of s. 9(2) of the Act. 

Even though a publication, periodical, magazine or newspaper, which falls within 
the wider connotation of the word newspaper mentioned in s. 9(2) of the Act, is 
entitled to the right of transmission at concessional rates as registered newspaper, 
the question of enforcement of such right is, generally stated, left for the determina- 
tion and final disposal of the Postmaster-General and/or other officer by reason of 
the provisions in the statutory rules and note. 

Under s. 9(2) of the Indian Post Office Act, 1898, every publication containing the 
articles relating to news or articles relating to other current topics even though such 
articles are not contained in such publication in great part would be newspapers 
within the meaning of s. 9(2). 

The “enquiries” referred to in the Indian Post Office Rules are with reference to 
the subjective satisfaction of the Postmaster-General and/or other officer that the 
provisions of s. 9(2) of the Indian Post Office Act are fulfilled. These enquiries are 
made departmentally and for satisfaction of the authority. The applicant may be 
called upon to give such information as required. The Rules do not give any right 
to a hearing’ or to any notice of a hearing. 

Hannegan v. Esquire’ and Mitra Prakashan Ltd. v. P. M. G., U.P., Allahabad,’ re- 
ferred to. 


Tuer facts appear in the judgment. 


M. K. Shah, for the petitioner. ` 
S. J. Sorabji, for the respondents. 


K. K. Desar J. This is a petition under art. 226 of the Constitution for 
quashing and setting aside the decision of the Post Master General, Bombay, 


*Decided, November 6, 1958. O. C. J. 1 (1946) 90 Law. Ed. 586, 827 U. S. 146 
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refusing renewal of registration of the petitioner’s monthly magazine ‘‘Savita’’ 
under the provisions of the Post Office Act and also for directions requiring 
the respondents to reconsider the petitioner’s case for registration purposes of 
the said monthly magazine under the said Act. 


The relevant facts are that the petitioner started publishing the 
monthly magazine ‘‘Savita’’ in Angust 1947. he circulation of the maga- 
zine at the date of the petition was 14,000 copies out of which 3,500 copies 
were meant for despatch by post. In pursuance of an application made for 
the purpose in 1950 the petitioner’s publication was registered under the said 
Act under No. B 5750. It has been the invariable practice of the Post Master 
General to issue notice in printed form to all registered newspapers in con- 
nection with the renewal of registration at the end of every year for the next 
year. Registration under the statutory rules made for the purpose is granted 
for each year expiring on December 31st of the year. The statuory rules, 
until the same were amended in September 1957 inter alia provided that “‘... 
newspapers, applications for renewal of registration of which are made with- 
in a month prior to the date of expiry, shall be renewed within a 
week from the date of receipt.of the application of renewal...’’. The 
petitioner continued to submit annually the applications for renewal on print- 
ed forms provided for the purpose. The registration of the petitioner’s publi- 
cation was from year to year renewed and the last registration thereof expired 
on December 31, 1957. By an application dated November 18, 1957, the peti- 
tioner applied for renewal of registration of his publication under the Act. 
By his letter dated November 30, 1957, the Post Master General wrote to the 
petitioner stating that the registration of the petitioner’s publication was with- 
drawn with effect from January 1, 1958. By his another letter dated J anuary 
8, 1958, the Post Master General wrote to the petitioner to state that renewal 
of registration of his publication eould be considered when the-petitioner com- 
plied with certain provisions of the Act. By his another letter, dated 
January 30, 1958, the Post Master General again rejected the application for 
renewal of registration of the petitioner’s publication for the year 1958. The 
reasons mentioned in the correspondence by the Post Master General will have 
to be scrutinised in detail in connection with the contentions of the petitioner 
in this petition. 

On February 24, 1958, the petitioner filed this petition. The petitioner inter 
alia contends that refusal of the Post Master General to renew registration of 
the petitioner’s publication was mala’ fide and discriminatory inasmuch as 
publications similar to the petitioner’s publication continued to be registered 
under the Act. The petitioner for the said reason also contends that the deci- 
sion of the Post M:-ter General was arbitrary and capricious. The petitioner 
further contends ih: under the statutory rules for registration once a publi- 
cation is registered as a newspaper under the Act renewal of registration must 
be granted except when two specifie conditions mentioned in subs. (2) of 
s. 9 of the Act are found as not having been complied with. Except for the 
purpose of determining the question of compliance of the two conditions no 
further enquiries are contemplated or permissible under the statutory rules 
and that the reasons given by the Post Master General in the correspondence: 
for refusal to renew registration did not relate to non-compliance of such 
conditions. The petitioner, therefore, contends that in refusing to renew re- 
gistration the Post Master General acted beyond the scope of his authority and’ 
jurisdiction and the refusal was in exercise of powers not existing in law and 
illegal. The petitioner also contends that he had not been given any notice in 
respect of the question of refusal of renewal of registration and that he was 
entitled to have an opportunity of being heard in that connection. The peti- 
tioner, therefore, contends that rules of natural justice have not been ohserved. 
The petitioner further contends that the right to transmit his publication at 
concessional rates is a statutory right of the petitioner and by reason of the 
refusal to renew registration the petitioner has been deprived of his statutory 

L.R.—33. 
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right and it was incumbent on the respondents in law to renew registration of 
the petitioner’s publication. The petitioner contends that by reason of refu- 
sal of renewal of registration and the consequent withdrawal of concessional 
rates for transmission of the petitioner’s publication. by post, the petitioner has 
been directly made to incur such heavy costs and undergo such unhealthy com- 
petition that the petitioner was deprived of his fundamental right to trade. 
The petitioner, therefore, contends that the decision of the Post Master Gene- 
ral was in violation of fundamental rights and invalid by reason of the provisions 
of art. 19 of the Constitution. For all these reasons the petitioner contends 
that the decision of the Post Master General should be set aside and he should 
be directed to reconsider the question of renewal of registration of the peti- 
tioner’s publication once again. ; 

The provisions of law relevant in considering the contentions raised by the 
petitioner are to be found in ss. 7 and 9 and the Ist Schedule of the Indian 
Post Office Act and Rule 30 of the Indian Post Office Rules made under the 
provisions of the Act. These provisions must be read together to arrive at the 
true construction and effect thereof. Section 7 provides for power to fix rates 
of inland postage. By sub-s. (1) of s. 7 it is provided that 

“the highest rate of postage, when prepaid, shall not exceed the rate set forth for 
each class of postal articles in the first schedule.” 

The first schedule divides the postal articles into four classes and provides for 
the postal rates to be charged in respect of each of the classes. The two rele- 
vant classes are: (1) Book, Pattern and sample packets, and (2) Registered 
newspapers. Registered newspapers are in comparison with book, pattern and 
sample packets charged at extremely lower rates. By sub-s. (2) of s. 9 of 
the Act provision is made for including in the category of newspapers, publi- 
cations which might not be newspapers in the commonly understood meaning 
of that phrase. Sub-section (7) of s. 9 provides for framing of rules for regis- 
tration of newspapers for transmission by inland post as registered newspapers. 

Sub-section (2) of s. 9 provides as follows :— 

“For the purpose of such registration, every publication, consisting wholly or in 
great part of political or other news, or of articles relating thereto, or to other current 
topics, with or without advertisements, shall be deemed a newspaper, subject to the 
following conditions, namely:— ; 

(a) that it is published in numbers at intervals of not more than thirty-one days; 
and A 
(b) that it has a bona fide list of subscribers.” 

Rule 30 relates to registered newspapers and sub-r. (7) of rule 30 runs as 
follows :— 

“Newspapers as defined in section 9 of the Act shall be transmitted by post as 
registered newspapers, provided that they comply with the following conditions:— 

(a) The newspaper shall have been registered in the office of the Postmaster- 
General...” [We are not concerned with the remaining provisions in sub-r. (1) (a).], 

Sub-rule (2) of r. 30 relates to an application for the first registration of 
& newspaper and except in connection with the Government publication makes 
it compulsory for all such applications to be accompanied by (i) a list show- 
ing names and addresses of at least 50 bona fide subscribers and (ii) certain 
certificates from the District Magistrate and (iii) declarations under s. 5 of 
the Press and Registration of Books Act. 

Sub-rule (3) of r. 30 provides that the first registration shall remain 
in force till December 31 of the calendar year and that every subsequent re- 
newal of registration shall remain in force for one calendar year. 

Sub-rule (5) of r. 30, until it was amended having regard to certain 
decisions of the Allahabad High Court, ran as follows :— 

“(5) The Post Master General...may cancel or refuse the registration of a news- 
paper : 
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(1) when he is satisfied that the conditions specified in sub-section (2) of section 
9 of the Act do not continue to be fulfilled...” 

Now, in connection with the true construction and effect of the above re- 
ferred provisions of law, it is permissible to bear in mind the intent and ob- 
ject of the above provisions and in that connection also the administrative his- 
tory in.regard to registration of newspapers for transmission by inland post. 
Concessional rates were granted to newspapers not only in this country but 
(as appears from reported cases) in the United States of America and other 
ean In the case of Hannegan v. Esquire,’ the following appears 

p. 590) :— 

“We know the reason for which papers are allowed to go at a low rate of postage, 
amounting almost to the franking privilege, is because they are the most efficient edu- 
cators of our people. It is because they go into general circulation and are intended 
for the dissemination of useful knowledge such as will promote the prosperity and the 
best interests of the people all over the country... 

The policy of Congress has been clear. It has been to encourage the distribution of 
periodicals which disseminated ‘information of a public character’ or which were de- 
voted to ‘literature, the sciences, arts, or some special industry’ because it was thought 
that those publications as a class contributed to the public good... 

The original object in placing on second-class matter a rate far below that on any 
other class of mail was to encourage the dissemination of news and of current literature 
of educational value. This object has been only in part attained. The low rate has 
helped to stimulate an enormous mass of periodicals, many of which are of little utility 
for the cause of popular education. Others are of excellent quality, but the experience 
of the post office has shown the impossibility óf making a satisfactory test based upon 
literary or educational values. To attempt to do so would be to set up a censorship 
of the press.” 

Provision was made for transmission at concessional rates of registered 
newspapers with the object as appears in the aforesaid quotation. The inten- 
tion and the object of the legislative provisions being as aforesaid and being en- 
tirely for the welfare of the citizens it would not be improper to construe these 
provisions liberally and in such manner as the benefit thereof is available to as 
large a number of publications as possible. 

It is clear to me that under sub-r. (J) of r. 30 a publication which falls 
within the wider connotation of the word ‘‘newspaper’’ as contained’ in sub- 
8. (2) of s. 9 is entitled to and/or acquired the right to be transmitted by 
post as registered newspapers provided certain administrative conditions as 
found in the aforesaid provisions were satisfied. ! The right to be transmitted 
as registered newspapers is nothing but the right to be transmitted at lower 
concessional rates as are to be found in the first schedule. That is a statutory 
right and there is no doubt that ordinarily stated a citizen, whose publication 
consists of material as mentioned in sub-s. (2) of s. 9 is denied registra- 
tion, would have legitimate and justiciable grievance and would be entitled to 
a declaration under s. 42 of the Specific Relief Act in connection with such 
grievance. In such a case it would be for the Court to give the citizen such 
appropriate relief as necessary so that his publication may become registered 
newspaper and his publication would be transmitted by payment at conces- 
sional rates as provided by the Act. 

The administrative history of the publications being registered newspapers 
under the Act and the rules appears not only in the petition and the affidavit in 
rejoinder but in the case of Mitra Prakashan Ltd. v. P. M. G., U.P., Allahabad. 
In the Allahabad case the petitioner had been publishing a Hindi periodical 
known as ‘‘Manorama’”’ since 1926. That periodical was registered since 1926 
as a newspaper for transmission by inland post with a No. A-278. The 
postal authorities for 29 years had been treating the contents of ‘‘Manorama’’ 
as fulfilling the requirements of s. 9 of the Act and the Rules made thereunder. 
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The petitioner was also the owner of three other periodicals which were also 
very oid periodicals and had been registered newspapers under the Act. The 
registration of ‘‘Manorama’’ and three other periodicals of the petitioner in 
that case had been cancelled in 1955 and several petitions were filed in that 
connection, The contention of.the respondents in that case were similar to the 
contentions before me. As is mentioned in the petition in this case several 
publications issued from different parts of the State of Bombay and the Indian 
Union similar to the publications of the petitioner have been registered news- 
papers for continuously long periods. By way of illustration in para. 18 of 
the petition the petitioner has given particulars of 11 such publications. The 
petitioner’s publication and all those other publications including publications 
mentioned in the Allahabad case are publications which loosely stated are 
‘‘magazines and periodicals containing short stories only.’’ AN these publi- 
eations had been for considerable periods considered as publications entitled to: 
be registered newspapers and the privilege of concessional rates under sub-s. 
(2) of s. 9 and the other provisions mentioned above. As appears from the 
Allahabad case and the facts in this petition since about the end of 1955 the 
Post Master General and the postal authorities have raised a question as to short 
story magazines being not entitled to registration as newspapers under the Act 
and the Rules. Curiously enough for considerable’ period no one had raised 
such a question and had any doubt regarding these publications and/or perio- 
dicals being newspapers within the meaning of sub-s. (2) of s. 9 of the Act. 
It appears to me from the aforesaid administrative history of these provisions 
that the question has been raised by some Post Master Generals who disliked 
and/or censored circulation of romantic fiction generally contained in short 
stories. 

Before dealing with the facts of the present case, it is convenient to refer to 
the decision in Mitra Prakashan Ltd. v. P. M. G., U.P., Allahabad, on which 
the petitioner has relied. The decision in that case has led to certain amend- 
ments in the Rules made under s. 9 of the Act for registered newspapers. The 
question before the Allahabad High Court related to refusal to renew registra- 
tion and relying upon the provisions in the Rules as quoted above it was 
held that the word ‘‘conditions’’ referred to in r. 30(5) only mean condi- 
tions mentioned in s. 9, namely, (a) that it is published in numbers at inter- 
vals of not more than thirty-one days, and (b) that it has a bona fide list of 
gubseribers. It was also held that if either of these two conditions ccased to 
continue to be fulfilled the registration may be cancelled. But the fact that 
the publication should congist wholly or in great part of political or other 
news, or of articles relating thereto, or to other current topics with or with- 
out advertisements cannot be regarded as ‘‘condition’’ specified in s. 9, sub- 
s. (2). The Post Master General had, therefore, no discretion to refuse to renew 
registration of a newspaper (which had once been registered) even if it was ‘held 
that the periodical did not consist wholly or in great part of political or other 
news, or of articles relating thereto or to other current topics with or without 
advertisements. Relying on a note following the r. 30(3), namely, 

“|. Registration of newspapers, applications for renewal of registration which are 
made within a month prior to the date of expiry, shall be renewed within a week -fronr 
the date of receipt of the application for renewal...” 
it was held that renewal of registration was compulsory upon an application 
having been made in time and that the refusal to renew registration was in- 
valid. To obviate the effect of that decision and in effect to enforce the idea 
of censoring newspapers, periodicals and magazines, the provisions in r. 30(5) 
and the note under sub-r. 30(3) were amended by executive fiat. The rele- 
vant words in the note as amended now run as under:— 

“Renewal in all cases shall be granted only when the Postmaster-General or other 
Officer referred to in sub-rule (1)- is satisfied that the provisions of sub-section (2) of 
section 9 of the Act are fulfilled.” 

The words ‘‘conditions specified in sub-section’’ as originally contained im 
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r. 30(5) have now been substituted by the words ‘‘provisions of sub-section 
(2)’’. I have to consider the effect of the statutory rule and note as amended 
as aforesaid and give effect to the same. It is obvious that the original appli- 
cation for registration as registered newspapers as also an application for re- 
newal of registration must fulfil all provisions of sub-s. (2) of s. 9 and the 
conditions in sub-rr. (J) and (2) of r. 30. Whether an applicant’s perio- 
dical, magazine or newspaper satisfies thé said provisions and conditions is a 
question left to the decision of the Postmaster-General or other officer as men- 
tioned in the note and the sub-r. (5) of r. 30 mentioned above. It is also 
obvious that there is no provision in the rules for a right of hearing to the 
party concerned or an obligation to assign or state reasons for the decision 
made or for an appeal against the decision. In the absence of such provisions, 
it would be impossible for me to hold that the question is directed to be deter- 
mined judicially. On the contrary the absence of any provision in respect 
of the aforesaid matters is indication that the question is left to be determined 
and is wholly in the discretion of the executive authority, namely, Postmaster- 
General and/or other officer as mentioned in the rules. The question is, thus 
in my view, left to be determined by subjective satisfaction of the executive 
authority, and it is not left open for the Court to examine into the facts of any 
periodicals, magazines or newspapers to find out whether the same satisfied the 
provisions of -sub-s. (2) of s. 9. Even though I have come to the conclusion 
that publication, periodical, magazine or newspaper which fall within the wider 
connotation of the word newspaper as mentioned in sub-s. (2) of s. 9 are en- 
titled to the right of transmission at concessional rates as registered newspaper, 
I must hold that the question of enforcement of such right is generally stated 
left for the determination and final disposal of the Postmaster-General and/or 
other officer by reason of the provisions in the statutory rules and note as 
hereinbefore mentioned. 

Having regard to this position and the decision of the executive authority 
being final, I have only to find if the allegations of the petitioner that the 
decision of the Postmaster-General in this case is mala fide, arbitrary or capri- 
cious or not only erroneous but altogether extraneous and outside the purpose 
of this Act is correct. These are the only grounds on which a Court of law 
would be justified in interfering with the decision of the executive authority, 
which is final by reason of statutory provisions. 

The reasons given by the Postmaster-General in his correspondence whilst 
refusing renewal of registration of the petitioner’s publication ‘‘Savita’’ may 
now be scrutinized. 

I do not agree with the contention of the respondents that in connection with 
the consideration of that question I am bound to also examine the contentions 
raised by the respondents in the affidavit in reply which travel beyond the 
grounds mentioned in the correspondence. The refusal to renew registration 
is based on stated grounds. If those grounds are found to be mala fide, arbi- 
trary and capricious or extraneous, the respondents would have to reconsider 
the question of renewal of registration according to law. 

The grounds in the correspondence, which is annexed as exh. C to the petition 
for refusal to renew registration, are discussed below :— 

“Registration...is withdrawn...as your publication does not conform to clause 74 
of Post and Telegraph Guide masmuch as the same is mostly devoted to short stories 
which cannot be termed as news or as articles relating thereto within the meaning of 
section 9 of the Indian Post Office Act.” 

This was the ground mentioned in the letter dated November 30, 1957. Clause 
74 of Guide reproduces s. 9 of the Indian Post Office Act. As regards this 
ground Mr. Shah, the learned counsel for the petitioner, contends that the Post 
Master General did not apply his mind at all to the facts in question. He 
contends that the short stories in his magazine are articles relating to current 
topics and that his magazine also contains in some part news. He contends that 
the Post Master General having failed to consider the question of ‘‘articles relat- 
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ing to. current topics’’ and the question of newspapers containing short stories as 
containing articles relating to current topics and in some part news failed in his 
statutory duty to consider the case of the petitioner in correct light. There is 
some force in this contention. It is true that under the provisions of sub-s. (2) 
of s. 9 any periodical which in great part contains news is a newspaper. It is, 
however, not true as appears to have been assumed by the Post Master General 
that the words ‘‘great part’’ in that section are related. to or are connected 
: with the words ‘‘of articles relating thereto or to other current topics’’. The 
relevant words in the section are ‘‘every publication, consisting wholly or in 
great part of political or other news, or of articles relating thereto, or to 
other current topics’. The last words ‘‘of articles relating thereto’’ and ‘‘or 
to other current topics” directly go with the words contained in the previous 
part of the section. These words do not have any connection with the words 
‘‘ great part’’ because the intervening word ‘‘or’’ after the words ‘‘other news’’ 
appears to me to be disjunctive and not conjunctive. If it was conjunctive, the 
word ‘‘of’’ before the words ‘‘articles relating thereto or to other current 
topics” would seem to be redundant and inappropriate. The true construction, 
therefore, of sub-s. (2) of s. 9 is that every publication containing articles 
relating to news or articles relating to other current topics even though such 
articles are not contained in such publication in great part would be news- 
papers within the meaning of this sub-section. The Postmaster-General was. 
obviously wrong in the matter of ground mentioned in the letter dated Novem- 
ber 30, 1957, because he appears to have decided that a publication to be æ 
newspaper within the meaning of sub-s. (2) of s. 9 must contain in great part 
articles relating to news. I do not think that a publication which contains 
articles relating to news in small part is not a newspaper. The Postmaster- 
General also entirely failed to consider a short-story as article relating to cur- 
rent topic. It is relevant to point out that an article is defined in the dictio- 
naries as ‘‘literary composition’’ and that a short-story would be certainly @ 
literary composition. Whether short-stories are articles or ‘‘literary compo- 
sition’’ relating to current topics is a question which the Postmaster-General 
would have to decide. 


By his letter dated January 3, 1958, the Postmaster-General informed the 
petitioner that a registered nevspaper should contain more than 50 per cent. 
news or articles relating to news or current topics as per clause 74 of Post 
and Telegraph Guide and that the renewal of registration of the petitioner’s 
publication could only be considered when his publication complied with that 
condition. As I have already observed in the matter of articles relating to 
news or to other current topics, the words ‘‘great part’’ in sub-s. (2) of s. 9 
are not applicable. The Postmaster-General’s contention in that letter that 50 
per cent. of the publication must contain news and articles as aforesaid in my 
opinion is contrary to the provisions and/or definition of newspaper in sub- 
s. (2) of s. 9 and wrong. 


By his letter dated January 30, 1958, the Post Master General refused to re- 
new the registration on the ground that the petitioner’s publication did not 
comply with the provisions of clause 74 of Post and Telegraph Guide inasmuch 
as the same devoted major portion of its space to short-stories which could not 
be termed news or articles or current topics within the meaning of s. 9 of 
the Act. The Postmaster-General does not say that the remaining portion of 
the publication of the petitioner as contrasted with the major portion thereof 
does not contain news or articles relating to news or current topics. The Post- 
master-General obviously intended by his letter to mean that a great part of 
the publication of the petitioner must contain news or articles relating thereto 
or relating to other current topics and that if a smaller portion of the peti- 
tioner’s publication contained news or articles relating thereto or to other cur- 
rent topics, the same would not be newspaper within the meaning of s. 9(2). 
I have already indicated that the words ‘‘great part’? do not relate to 
articles at all. As the Postmaster-General has not held that the smaller por- 
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tion of the publication of the petitioner does not contain articles relating to 
news or other current topics, having regard to the true construction of sub- 
s. (2) of s. 9 as indicated above, I am of the view that the Postmaster-General 
was not entitled to hold that the petitioner’s publication was not a newspaper 
within the meaning of sub-s. (2) of s. 9 for the reasons indicated in the letter 
dated January 30, 1958. If the Postmaster-General had in that letter stated 
that no portion of the petitioner’s publication contained articles relating to news 
or to other current topics, I would have at once agreed with him that the 
petitioner’s publication could not be described as newspaper which should be 
registered under the provisions of s. 9. 


I have dealt with all the grounds mentioned in the Jetters addressed by the 
Postmaster-General. I have not been able to find that the grounds given by 
him are extraneous to the purpose of the Act and/or the rules. Though, in my 
view, the decision of the Post Master General as appearing in the aforesaid 
grounds, is erroneous, that does not in law entitle me to interfere with his deci- 
sion and/or give direction that the same should be reconsidered. 


The question that remains to be considered is whether the decision of the 
Post Master General is malicious and discriminatory as contended by the peti- 
tioner. There is no evidence of malice of any kind in this case. There is also 
no evidence of discrimination. The Post Master General has in his affidavit in 
reply rightly pointed out that he has reconsidered the question of refusal of 
registration to several of the publications referred to in the petition on the 
grounds similar to the grounds mentioned in the correspondence with the peti- 
tioner. That some of the periodicals which might be described as short-story 
magazines are registered newspapers cannot mean that the action of the Post 
Master General is discriminatory. 


Mr. Shah for the petitioner has contended that the right to concessional rates 
as arising under the provisions of the Indian Post Office Act and the Rules 
made thereunder is a fundamental right and that the denial by the Post Master 
General to renew the registration of the petitioner’s periodicals is a violation 
of art. 19 of the Constitution. That the said right being fundamental right, 
the Post Master General has no discretion at all to refuse to renew registration 
of the petitioner’s periodicals. I have no doubt that there is no question of 
any fundamental right involved in the petitioner’s case and I cannot, there- 
fore, accept the contention made by Mr. Shah. Mr. Shah has also contended 
that he was entitled to a hearing before his application was dismissed and 
that in the matter of refusal to renew registration of the petitioner’s periodi- 
eal, principles of natural justice have not been observed, and, therefore also 
this Court should interfere in the matter. Mr. Shah in that connection has 
relied upon the word ‘‘enquiries’’ as contained in sub-r. (3) of 30. I 
have carefully read this rule. The ‘‘enquiries’’ referred to in the rules are 
with reference to the subjective satisfaction of the Post Master General and/or 
other officer that the provisions of sub-s. (2) of s. 9 are fulfilled. These en- 
quiries are made departmentally and for satisfaction of the authority. The 
applicant may be called upon to give such information as required. The Rules, 
however, do not give any right to a hearing or to any notice of a hearing. The 
petitioner was not entitled to any show cause or other notice as regards the 
enquiries contemplated by the rules. I, therefore, do not accept the contention 
of Mr. Shah in that connection. 

Mr. Shah has also contended that the short stories as literary composition 
relate to current topics. Mr. Sorabji has pointed out from the affidavit in 
reply that the Post Master General’s contention is that thel petitioner’s publi- 
cation consists of romantic fiction not relating to current topics. It is not for 
me to go into the facts and/or to ascertain the correctness of these contentions 
of the petitioner and the respondents. I, however, must observe that it can- 
not be a general proposition that romantic fiction would not relate to current 
topics. 


~ 
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Mr. Shah has also contended that the statutory right to concessional rates 
for transmission conferred by the sections of the Act could not be deprived 
of by the Rules made under the. Act, viz., by providing in the rules for the 
decision of the whole of that right by executive authority. The right of the 
petitioner to get his publications registered as newspapers does not only arise 
under the sections but also under these rules., No reliance is placed on any 
authority for the proposition that in the event of statutory rules making pro- 
visions for final determination of statutory rights by executive authority the 
statutory rules should be held ultra vires or illegal or invalid. I do not appre- 
ciate the contention that the decision of rights arising under a statute cannot 
be left to the subjective satisfaction of executive authority as has been done 
in this case. I, therefore, negative the contention of the petitioner in that 
connection. Mr. Shah has, relying upon the case in Mitra Prakashan Ltd. v. 
Postmaster-General, contended that having once received registration in past, 
the petitioner is entitled to a renewal of registration in respect of his publica- 
tion. He says that the only right which the Post Master General has is to 
examine the facts regarding the two conditions in the ultimate part of sub-s. 
(2) of s. 9 being satisfied as also the conditions mentioned in r. 30(/) and 
(2) being satisfied. He says that it was decided in 1950 and continuously 
thereafter that the petitioner’s publication is a newspaper entitled to registra- 
tion. He says that the question cannot be reconsidered by the Post Master 
General. The decision in the Allahabad case was made because of the lan- 
guage of the Rules as existing prior to the amendment made in September 
1957 as I have alrady indicated above. The provisions of the Rules have since 
been amended, the present language of the Rules as already quoted above, in 
fact, provides for satisfaction of the Post Master General even in the case of 
applications for renewal of registration. I do not agree that the executive 
authority has no discretion to refuse renewal of registration if it comes to the 
conclusion that the provisions of sub-s. (2) of s. 9 are not fulfilled. 

Mr. Shah has hesitatingly contended that if the Rules gave any power to 
executive authority to set at naught the statutory right of the petitioner to 
concessional rates, then to that extent the Rules should be held ultra vires the 
statute. Mr. Sorabji contends that if the Rules are ultra vires the statute 
the petitioner could have no cause of action at all. I cannot accept the con- 
tention of the petitioner that the Rule providing for subjective satisfaction of 
the Post Master General regarding a publication being ‘‘a newspaper’’ in any 
way violates statutory rights of the petitioner. The petitioner’s contention that 
the question before the executive authority is a question to be decided judicially 
is equally untenable. 

I am bound to point out that Mr. Shah has relied upon the case of Hannegan 
v. Esquire. The judgment in that case no doubt throws great light on the 
question of objects for which concessional rates are provided to newspapers 
and periodicals. In that case, however, there is no proposition of law which 
can be usefully applied to the facts before me. 

Mr. Sorabji has rightly contended that the decision of the Post Master 
General in this case is purely administrative and ministerial and the petitioner 
is not entitled to any writ of mandamus unless the decision is extraneous to 
the purpose of the Act or arbitrary. He also submits that there is no duty cast 
on the executive authority to act judicially and the contentions of the petitioner 
in that connection are not tenable. Mr. Sorabji has in that connection drawn 
my attention to the cases of Province of Bombay v. Khushaldas Adwani, and 
Nathubhai v. Municipal Corp., Bombay.+ 

The petition is, in the circumstances, dismissed with costs and rule dischargéd. 

Mr. Sorabji has asked for costs in excess of fixed scale. I have refused that 
application. f 

Solicitor for the respondent: N. B. Vakil. 

Petition dismissed. 

-3 (1950) 53 Bom. L. R. 1. 4 (1957) 60 Bom. L. R. 515, at p. 520. 
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Before Mr. Justice K. K. Desai. 


PURUSHOTTAMBHAI KISHORBHAI PATEL v. M/S. BASTIRAM 
_ NARAYANDAS MAHESHRI.* 

Trade Marks Act (V of 1940), Secs. 8(a), 10(1) & (2)—Registrar holding that applicants 
mark likely to deceive or cause confusion and refusing its registration—Whether 
Court can interfere with Registrar’s use of such discretion—Identity of design whe- 
ther a test for determining that applicant’s mark likely to deceive or cause confu- 
sion—Similarity of main feature or main idea underlying trade marks of applicant 
and opponent as decisive of fact whether applicant’s mark likely to deceive or cause 
confusion—Burden of proof that mark not likely to deceive or cause confusion— 
Direct evidence of confusion caused to purchasers by applicant’s mark whether ne- 
cessary when opposing application for registration of mark. 

The matter of registration of a trade mark is essentially left to the discretion of 
the Registrar. Particularly when the Registrar comes to the conclusion that under 
s. 8(a) of the Trade Marks Act, 1940, and by reason of his mark being likely to de- 
ceive or cause confusion an applicant is disentitled to protection in a Court of justice, 
the High Court in appeal would be very reluctant to interfere with the use of such 
discretion. 

Where registration of a trade mark is sought identity of designs is not neces~ 
sary to make a finding that the use of the applicants mark would deceive 
or cause confusion. What is to be decided is whether a particular trade mark was 
likely to deceive or cause confusion. What is important to find is the 
distinguishing or essential feature of the de mark already registered and 
the main feature or the main idea underlying t trade mark, and if it is found 
that the trade mark whose registration is sought contains the same distinguishing or 
essential feature or conveys the same idea, then ordinarily such trade mark should 
not be registered. The burden of proving that the particular mark which a person 
seeks to register is not likely to deceive or cause confusion is upon the applicant. It 
is for him to satisfy the Registrar or the Court that his trade mark does not fall 
within the prohibition of s. 8 or 10 of the Act and, therefore, the same should be 
registered. ; 

Where it is found that the applicant’s mark resembles and very nearly resembles 
the mark of the opponent, the non-existence of direct evidence of confusion having 
been caused to any of the purchasers does not prove that the applicant’s mark was 
not likely to deceive or cause confusion. Such direct evidence is not absolutely ne- 
cessary to be produced while opposing an application for registration of a mark. 


Tum facts appear in the judgment. 


K. S. Shavaksha, with L. B. Desai, for the petitioners. 
S. V. Gupte, with W. S. Kane, for the opponents. ' 


K. K. Desar J. This petition is an appeal against an order of the Registrar 
of Trade Marks dated May 1, 1957, refusing to accept the petitioner’s applica- 
tion dated May 7, 1954, for registration of trade mark. The relevant facts 
which arise on this appeal are as follows: 

The opponents had been using a mark containing ‘‘camel’’ imprint since 
about 1920 in respect of ‘‘bidi’’? manufactured and sold by them in districts of 
Nasik, Khandesh and other districts in the Province of Bombay and the State of 
Hyderabad. That mark is annexed as exh. B to the petition before me. ‘In 1942 
the opponents’ mark was registered under the Trade Marks Act. The petitioner’s 
case is that in 1936 one Shankar Govind Patil commenced to use a trade mark 
which is annexed as exh. A to the petition and containing ‘‘camel’’ imprint in 
connection with bidi manufactured by him and sold in a small place 
called Sinnar situate in Nasik district. Shankar Govind Patil made a declara- 
tion in respect of that mark which is dated November 17, 1936. Shankar 


* Decided, January 13/14, 1989. O.C.J. Miscellaneous Petition No. 268 of 1957. 
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Govind Patil has made an affidavit dated September 7, 1936, in the proceedings. 
It is his case that in 1936-87 he carried on business under that mark 
for Messrs. Premraj Bhivraj, a firm of merchants trading at Jalgaon. The 
mark was prepared by Shankar Govind Patil for Messrs. Premraj Bhivraj and. 
he made the declaration of that mark for Messrs. Premraj Bhivraj. He carried 
on business for one or two months and stopped the same. He had only two. 
workmen in his business and that in 1938 he sold the label of the mark to 
Messrs. Premraj Bhivraj because that label was not current in the market. 
Messrs. Premraj Bhivraj purchased merely the label or the mark for Rs. 99 
by a sale-deed dated February 22, 1938. Messrs. Premraj Bhivraj became 
a partnership firm. One Dhanraj.Bhivraj a partner of that firm has made 
an affidavit dated August 25, 1956, in these proceedings. Measrs. Premraj, 
Bhivraj had for eight to twelve months tried to sell bidis under that mark in 
Khandesh district and about the year 1941 the bidi factories of Messrs. Prem- 
raj Bhivraj were closed altogether and no bidis were manufactured and the 
mark discontinued altogether. Messrs. Premraj Bhivraj sold the mark to a 
partnership firm of Messrs. Patil and Co. who carried on business in bidis at 
Bhusaval by a sale-deed dated June 22, 1945, for the price of Rs. 500. The 
sale-deed does not show that Messrs. Premraj Bhivraj were carrying on busi- 
ness in bidis under that mark at the date of sale. Messrs. Patil and Company 
have been dissolved, and on dissolution by a deed of sale dated July 10, 1945, 
one Duba Rangu Chaudhari being a partner of the dissolved partnership firm: 
became the owner of the mark upon payment of sum of Rs. 375. Duba Chaudhari 
sold the mark to the petitioner by a sale-deed dated April 9, 1954. In the deed of 
sale the mark of the petitioner is #eferred to as ‘‘Pakhal mark’’. Though the deed 
purports to sell the mark along with goodwill, in fact there was no business of any’ 
kind then in existence and the question of sale of goodwill could not have arisen. 
In the deed of sale it is mentioned that ‘“‘As the Bidi workshop of the Bidis of 
the above label is closed, the goods bearing the said trade mark are not current 
in the market’’. The price paid for sale of the mark was Rs. 351. Even before 
a month had elapsed since the sale of the mark in his favour on May 4, 1954, 
the petitioner applied to the Registrar of Trade Marks for registra- 
tion of his mark in class 34 in respect of Bidis. In that application it is: 
mentioned that the petitioner carried on business in the name of Messrs. Chha- 
ganlal Kishorbhai Patel at Jalgaon in East Khandesh. In his affidavit dated 
September 24, 1954, the petitioner made reference to the present sales of his 
bidis and alleged that the mark had been in use for the last 20 years and more. 
In a further affidavit dated November 25, 1954, the petitioner purported to- 
give figures of sales under the mark which came to be owned by the petitioner. 
He purported to state that the sales were between 1936 and 1938 of the amount 
of Rs. 27,000 and between 1944 and 1953 of the amount of Rs. 32,000. All these 
figures are found to be false by the Registrar. Having regard to their mark 
containing ‘‘camel’’ imprint the opponents filed their notice of opposition under: 
s. 15(2) of the Trade Marks Act on April 11, 1955. In their notice the oppo- 
nents pointed out that they were registered owners of Marks Nos. 100274, 
100275 and 119829 containing ‘‘camel’’ device. They further pointed out im 
detail that the petitioner’s mark contained the device of a camel as its central’ 
figure and its main and essential feature and so nearly resembled the oppo- 
nents’ registered trade mark that it was likely to deceive or cause confusion. 
They also pointed out that the petitioner’s mark when used in relation to bidis- 
would be disentitled to protection in Courts of justice by reason of its being’ 
likely to deceive and cause confusion. In the circumstances the opponents 
under the provisions of ss. 8(a) and 10(J) of the Trade Marks Act submitted’ 
that the petitioner’s application for registration should not be granted. 

Affidavits were filed on behalf of both the sides thereafter in support of 
their contentions before the Registrar. The questions which arose before the 
Registrar were: 

1. Whether by reason of the petitioner’s mark being likely to deceive or 
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cause confusion was disentitled to protection in a Court of Justice as mention- 
‘ed in s. 8(a) of the Act; ' 

2. Whether the petitioner’s mark so nearly resembled the registered trade 
mark of the opponents as to be likely to deceive or cause confusion within the 
meaning of s. 10(7) of the Act; and ; 

3. Whether in the matter of the petitioner’s mark there was an honest and 
concurrent use of the mark with the registered mark of the opponents, and 
there were circumstances under which the Registrar in his discretion should 
permit the registration of the petitioner’s mark and grant his application in 
respect thereof. 

On eaèh of these questions the Registrat considered the evidence led on þe- 
half of both the sides and made his findings against the contentions raised by 
the petitioner. 

The matter of registration of a trade mark is essentially left to the discretion 
of the Registrar. Particularly when the Registrar comes to the conclusion that 
under the provisions of s. 8(a) of the Act and by reason of his mark being 
likely to deceive or cause confusion an applicant is disentitled to protection 
in a Court of Justice, this Court in appeal would be very reluctant to 
interfere with the use of such discretion. I have, even so, carefully gone 
through the judgment of the Registrar in that connection and I find myself 
in complete agreement with the conclusions arrived at by the Registrar. The 
Registrar has rightly pointed out in his judgment that in the three registered 
trade marks of the opponents the main device or mark or essential feature is 
the imprint of a camel in each of the marks. He has also by examining and 
comparing the mark of the petitioners with the mark of the opponents rightly 
made a finding that the essential feature and/or device used by the petitioners 
in their trade mark also consists of a camel. He has pointed out that though 
in certain details the mark of the opponents is not identical with and different 
from the mark of the petitioners, even so the main feature and get up of the 
mark of the petitioners is such that an ordinary unwary purchaser would be 
deceived and the mark would cause confusion to such a purchaser. It is not 
necessary for me to compare in detail the two marks. 

In these matters the identity of designs is not necessary to make a 
finding that the use of the applicant’s mark would deceive or cause con- 
fusion. What one has to decide is whether a particular trade mark was likely 
to deceive or cause confusion. What is important to find is the distin- 
guishing or essential feature of the trade mark already registered and 
the’ main feature or the main idea underlying that trade mark, and 
if it is found that. the trade mark whose registration is sought contains the same 
distinguishing or essential feature or conveys the same idea, then ordinarily 
such trade mark should not be registered. The burden of proving that the 
particular mark which a person seeks to register is not likely to deceive or 
cause confusion is upon the applicant. It is for him to satisfy the Registrar 
or the Court that his trade mark does not fall within the prohibition of s. 8 
or 10 of the Act and therefore the same should be registered. Now, as I have 
already pointed out? on a mere look at the two marks it is absolutely apparent 
that the main or essential feature and distinctive character of each of the 
marks are so similar that an ordinary unwary purchaser would be deceived 
and get confused. The colour and size of the two marks appear to be abso- 
lutely same and similar. The wordings printed on each of the marks also ap- 
pear to be so placed that one would at a glance feel that they are the same and 
similar. The main feature and idea of the mark appear to be figure of & 
camel which exists in both the marks. The camel is further contained in an 
oblong circle and unless one examines and compares both by placing one 
against thé other one would not realise that the mark is not the same. 

From the history of the facts as related by both sides it appears to me that 
originally in 1936 Shankar Patil used the mark which is now claimed 
by the petitioner for passing off goods under that mark as if they had their 
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origin with-the opponents’ manufacture. Whether Shankar Patil: succeeded 
in his intention or not is not relevant. But his affidavit is that he did not 
trade with his mark for more than two months. It is also clear to me that 
Messrs. Premraj Bhivraj purchased over this mark which is now claimed by 
the petitioner with intent to pass off their goods as goods of the manufacture 
of the opponents. Whether they succeeded in that intention is not rele- 
vant. It, however, appears from the affidavits of those who carried on 
business of Messrs. Premraj Bhivraj at relevant time that that busi- 
ness had altogether stopped in 1945 and was not being carried on. Duba 
Chaudhari of Messrs. Patil and Company ultimately appears to have retain- 
ed that mark for the small price ‘of Rs. 375. He has made an affidavit 
dated September 8, 1955, in these proceedings. As is rightly pointed out by 
the Registrar who has examined his statement in great detail that he is not a 
witness of truth. The statements made in his affidavit appear to be prima 
facie false. In his afidavit Duba Chaudhari purported to state that between. 
1945 and 1953 there had been sales of bidis under the mark now claimed by 
the petitioner of the amount varying between Rs. 15,000 and Rs. 28,000. - The 
opponents by their affidavit denied this allegation altogether and demanded 
production of documents in proof of the statements. No documents of any 
kind were produced in support of these statements. These statements were 
contradictory to the statements made by the petitioner in his previous affidavits. 
I cannot appreciate why the petitioner did not produce the books of account 
of his seller Duba Chaudhari because the impression one gathers from his 
affidavit is that the books of account would be existing. It is signifi- 
cant that the sale-deed executed by Duba Chaudhari in favour of the peti- 
tioner specifically mentions that the Bidi Workshop of the bidis of the above | 
label (mark) is closed. ‘‘The goods bearing the said label (trade mark) are 
not current in the market’’. I cannot understand how having made that state- 
ment in the deed of sale dated April 9, 1954, Duba Chaudhari was persuaded 
to make an affidavit which prima facte is contradictory of that statement. 
Duba Chaudhari’s statements are not reliable. Mr. Shavaksha for the petitio- 
ner has mainly relied upon this affidavit of Duba Chaudhari in support of all 
his contentions including those regarding the current user and honest user of 
the similar mark. As the statements of Duba Chaudhari cannot be accepted. 
I cannot accept the contention of Mr. Shavaksha that there was concurrent 
user of the mark similar to that of the opponents by the petitioner and his 
predecessors-in-title. In any case the facts as appearing from the affidavit 
and admitted before me lead to the conclusion that even if there was 
a concurrent user, the user was dishonest and made with intent to pass off 
the goods of the petitioner and his predecessors-in-title as if they were manu- 
factured by the opponents. 


As I have already stated in fact I do not see any reason to differ from the 
findings of the Registrar on the question which arose under s. 8(a) of the Act. 
I agree with him that by reason of the petitioner’s mark being likely to de- 
ceive and canse confusion it is disentitled to protection in Court of justice and 
that, accordingly, under the provisions of s. 8(a@) the petitioner is not entitled 
to have his mark registered under the Act. : . 


As regards the questions which arise under s. 10(7) and 10(2) of the Act 
I accept the findings of the Registrar as correct. The only criticism levelled 
in this matter against his judgment by Mr. Shavaksha was that the Registrar 
had not taken into consideration the statements made on affidavits in support 
of the contentions of the petitioner as regards the concurrent user and/or user 
of the petitioner’s mark by the petitioner and his predecessors-in-title. I have 
whilst considering the contentions of the petitioner in regard to questions 
arising under s. 8(a) of the Act considered the whole of the evidence put forth 
before the Registrar. It appears to me that after the opponents pointed out 
true facts by their notice of opposition, the petitioner has obtained certain 
affidavits. The statements made on these affidavits have been found to be false 
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by the Registrar for the reasons discussed in detail by him. I entirely agree 
with the reasons given by him and I am also of the view that each of the affida- 
vits produced in support of the contention of the petitioner contains utterly 
false statements and in any case cannot be proof of honest concurrent user or 
of any circumstances under which the petitioner’s mark should be accepted for 
registration under the Act. As the Registrar has discussed these affidavits in 
‘detail no purpose can be served by my discussing the same once again in this 
judgment. | i i 

Mr. Shavaksha has also contended that the opponents have not produced auy 
direct evidence of confusion having been caused to any of the purchasers. In 
the first place it would be difficult’for any manufacturer of bidis to get evi- 
dence of consumers of bidis so as to prove that he was confused whilst pur- 
chasing ‘bidis. In any case since the sales of bidis with the mark now claimed 
by the petitioner could never have been large, it would be further difficult to 
get evidence of confusion. Such evidence is not absolutely necessary to be 
produced whilst opposing an application for registration. The non-existence 
of such direct evidence, in my view, does not prove that the petitioner’s. 
mark which in my view resembles and very nearly resembles the mark of the 
opponents is not likely to deceive or cause confusion. 

In this view of the matter the petition must fail. Petition is dismissed 
with costs. 

Petition dismissed. 
Solicitors for the petitioner: Desai Desai & Co. 
Soliciturs for the respondents: M. V. Jayakar & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Miabhoy. 
BABURAO PANDHARINATH JAHAGIRDAR. v. BHIKACHAND 

, TULSIRAM MARWADL* 

Bombay Court-feex Act (Bom. XXXVI of 1959), Secs. 5(2), 49, Sch. II, art. 1(£) Gü}— 
Whether payment of Court-fee stamps necessary on revision application under s. 5 
(2)—Memo. of appeal filed against part of decree—Court-fees payable on such memo. 
how to be determined. 


A revision application under s. 5(2) of the Bombay Court-fees Act, 1959, does not 
come within the purview of art. 1(f) (iti) of Schedule II to the Act and it does not 
require payment of any Court-fee stamps. 7 

The expression “by the Chief Justice or by such Judge of the High Court as the 

i Chief Justice shall appoint” referred to in s. 5(2) of the Act, refers to designated 
: persons and does not refer to the High Court. 
Jagmohan v. Venkatesh,’ referred to. 

Ordinarily, if the Legislature intended to invest a Court with certain powers, 
then, the presumption would be that the Legislature would use the word ‘Court,’ but, 
if the Legislature uses, instead of the word ‘Court, the expression the Judge or 
the ‘presiding officer of the Court,’ then, the presumption would be that the Legis- 
lature wanted to make a distinction between the Court itself and the presiding officer 
af the Court. Whilst this would be so ia ordinary cases, it should be so whilst 
construing a taxing statute. 

An appellant is at liberty to prefer an appeal against a part of the decree and he 
is not bound to prefer an appeal against the whole of the decree. Therefore, where 
a memo. of appeal is filed against a part of the decree, the Court-fees must be de- 
terminated on the basis that the appeal is directed against that part only and not on 
the basis that the appeal should have been directed against some other part of the 
decree also. 


*Decided, January 28, 1960. Civil Revision 1 (1982) 36 Bom. L. R. 89. 
Application No. 429 of 1960. 
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Tus facts appear in the judgment. - 


L. P. Pendse, for the applicants. 
Y. V. Chandrachud, the Government Pleader, for the opponent. 


MissHoy J. This matter has been referred to me by the learned Chief Jus- 
tice under s. 5(2) of the Court-fees Act. Before I mention the points which 
have got to be dealt with in this reference it is necessary to state very briefly 
the facts which have-led up to it. 


Suit No. 50 of 1945 was filed in the Court of the Civil Judge (Senior Divi- 
sion), Nasik, for possession of two fields ‘bearing S. Nos. 90 and 93, and for 
recovering past and future mesne profits. Appellants were some of the defen- 
dants in that suit. Ultimately, a decree for possession was made, as also an 
order under O. XX, r. 12, Civil Procedure Code, directing inquiry into past 
and future mesne profits. Appellants filed their memo. of appeal on June 15, 
1959. The appeal was directed only against the decree for possession. The 
appellants stamped the memo. of appeal on this basis, and there is no doubt 
that the memo. of appeal has been correctly stamped, if the same is held to be 
an appeal against the decree for possession only. The office, however, took the 
view that the memo. of appeal was not properly stamped. This view appears 
to have been taken on the ground that the appellants should have preferred 
an appeal also against that part of the decree which directed an inquiry into 
past and future mesne profits. When this objection. was raised and brought 
to the notice of Mr. L.P. Pendse, learned advocate for appellants, he distinct- 
ly averred that he had not filed and that he did not intend to file any appeal 
against that part of the decree which had directed an inquiry into past and 
future mesne profits. Even then the office view was that the memo. of appeal 
was not properly stamped. It expressed the view that the memo. of appeal 
should bear stamps to cover that part of the decree which had directed an 
inquiry into past and future mesne profits. On this difference arising between 
the office and Mr. L.P. Pendse, the matter was referred to the Taxing Officer 
under s. 5 of Court-fees Act, VII of 1870. Thereupon, the Taxing Officer 
instituted an inquiry into the matter. That inquiry was still pending, when, 
on August 1,1959, Act VII of 1870 was repealed by Bombay Court-fees Act 
XXXVI of 1959. After this latter Act came into operation, the Taxing Officer 
-delivered his judgment on September 24, 1959. The judgment was adverse 
to the contentions urged by Mr. Pendse. Mr. Pendse was dissatisfied with 
the judgment, and, therefore, he filed a note, on September 29, 1959, in which 
he expressed a desire that the matter should be referred to the Court for 
‘decision. 


Now, if the matter were governed by s. 5 of the old Court-fees Act VII of 
1870, it is conceded by Mr. Pendse that he has no right to ask for a reference 
being made to the Court. That section left the question of making a reference 
entirely to the discretion of the Taxing Officer. Unless the Taxing Officer chose 
to make a reference, his decision was final. But the new Court-fees Act, 
XXXVI of 1959, has changed the Jaw in this respect. Section 5(2) of the new 
Act, after stating that the decision of the Taxing Officer is final, expressly states 
that it is so 

“subject to revision, on an application, made within sixty days from the date of the 

decision, by the suitor or his pleader...by the Chief Justice or by such Judge of the 
High Court as the Chief Justice shall appoint either generally or specially in this 
‘behalf.” 
Mr. Pendse’s contention was that the matter was governed by the new 
sub-s. (2) of s. 5 of Act XXXVI of 1959. The matter was, thereupon, placed 
‘before Taykunde J. on October 22, 1959, but the learned Judge passed no orders 
on the motion of Mr. Pendse. Thereafter, the matter was referred to the learn- 
ed Chief Justice, and, by his order, dated November 25, 1959, he has directed the 
matter to be placed before me. 


1960.] BABURAO V. BUIKAOHAND (A.C.J.)—Miabhoy J. 847 


-Now, the first question which has been raised in this reference is whether the 
revision application is competent under sub-+. (2) of s. 5 of the Bombay Court- 
fees Act XXXVI of 1959, or whether the order passed by the Taxing Officer - 
is final. This raises a further question as to whether the decision arrived at 
by the Taxing Officer is one under s. 5 of the old Court-fees Act VII of 1870, or 
it is one under sub-s. (2) of s. 5 of the new Court-fees Act XXXVI of 1959. I 
have no doubt whatsoever that the decision of the Taxing Officer is under the new 
Act. Under s. 6 of the old Act, it was enacted that 


“No document of any of the kinds on which Court-fees are payable shall be filed, 
exhibited or recorded in any Court of justice, unless in respect of such document there 
has been paid a fee of an amount not less than that indicated as the proper fee for 
such document.” i 
Therefore, this section clearly prohibited any document from being filed, exhi- 
bited or recorded in any Court of law unless a proper Court-fee stamp was paid 
thereon. There cannot be any dispute that the memo. of appeal had been neither 
exhibited nor recorded in this Court. But the question arises as to whether 
that document was or was not filed in this Court on June 15, 1959. Now, the 
term ‘filed’ was construed in the case reported in Amjad Ali v. Muhammad 
Israil. It was explained therein that the term ‘filed’ did not mean the same 
thing as presented. It was explained that that term meant something more 
than a mere presentation of a document, and that it implied that the plaint or 
the memorandum of appeal had been put on the file of the Court. The term 
‘filed’ has no reference to any act on the part of the litigant, it has a reference 
to the act of the Officer of the Court. Therefore, when the officer of the Court 
forms an opinion that a document is not properly stamped, having regard to . 
the provisions of s. 6, he is prohibited from taking the document on the file of 
the Court. Thus, on June 15, 1959, when the office came to the conclusion that 
the memo. of appeal was not properly stamped, it refused to take the same on 
its file, and, consequently, the position today with reference to the memo. of 
appeal presented by Mr. Pendse is that it is not still on the file of the Court. 
When the matter was referred to the Taxing Officer, the reference was under 
s. 5 of the old Act. It is true that, if he had given his decision in this matter 
before August 1, 1959, i.e. before the new Act came into operation, his decision 
would have been final. But the fact is that no decision was given by the Taxing 
Officer before the present Act came into operation. It is quite obvious that, 
when the old Act became repealed, the Taxing Officer would have ordinarily 
no jurisdiction to continue the proceedings under the old Act, unless there was 
a provision to the contrary either in the new Court-fees Act, or under 
the General Clauses Act. The Taxing Officer would cease to have any jurisdic- 
tion to deal with the matter under s. 5 of the old Act. Section 49, however, of 
the new Act makes a specific provision on the subject of the action taken by the 
Taxing Officer under the old Act. The first proviso deals with this matter, and 
the relevant part of the proviso states that any action taken under the previous 
Act, shall, 

“in so far as it is not inconsistent with the provisions of this Act, be deemed to have 
been done or taken under the corresponding provision of this Act” 

Therefore, by virtue of this proviso, an action which was taken by the office 
and which was being taken by the Taxing Officer under the old law must be 
deemed to have been taken under the corresponding provision of the new Act 
ie. under s. 5, sub-s. (2) of the new Act. Therefore, the decision which was 
given by the Taxing Officer.on September 24, 1959, was a decision which was 
given by him under sub-s. (2) of s. 5 of the new Act, and, as such, that decision 
was revisable under the latter provision. Therefore, in my judgment, the pre- 
sent revision application does lie under the latter provision. 

The next question for consideration is whether this revision application 
requires payment of any Court-fee stamps. This question, in its turn, depends 
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upon the question as to whether the revision application, which is contemplated 
by s. 5(2) of the new Act, is an application which requires to be made to the 
High Court, or to a persona designata. It is not disputed that if the revision 
application requires to be made to the High Court, then, under art. 1(f) (4s) 
of Schedule II to the new Court-fees Act, a Court-fee stamp of Rs. 5 would be 
required to be paid. However, on the other hand, it is also not disputed that, 
if the application requires to be made to a persona designata and not to the 
Court, then, no Court-fee stamps are payable on this revision application. This 
question requires to be determined on the language used by the Legislature in 
sub-s. (2) of s. 5. That sub-section states that the decision of the Taxing Officer 
is subject to revision ‘‘by the Chief Justice or such Judge of the High Court 
as the Chief Justice shall appoint”. I have come to the conclusion that the 
revision application is to a persona designata and not to the High Court. If 
the Legislature intended the High Court as the revising authority, then, noth- 
ing was easier for-the Legislature than to use the expression ‘High Court’ 
instead of the long and tortuous expression which I have reproduced above. 
The question whether a revision application is to a Court or to a designated 
person has arisen in this Court in a number of cases arising under different 
statutes. It is not necessary for me to refer to all the decisions except to say 
that the language which has been used in sub-s. (2) of s. 5 is almost the same 
as the language which has been used in those statutes in which the expression 
has been construed to refer to persona designata. I need refer only to one deci- 
sion on the subject which was under s. 15 of the Bombay City Municipalities 
Act. Sub-section (7) of this section expressly states that an election petition 
may be made to the District Court within which the election was held. After 
so stating, sub-s. (2) states that an inquiry shall be held by a Judge not helow 
the grade of an Assistant Judge. In spite of the fact that sub-s. (/) stated in 
express terms that the application was to be made to the District Court, sub- 
s. (2) was construed to mean that the inquiry was to be by a persona designata 
and not by the Court itself. It was so held in Jagmohan v. Venkatesh,? where- 
in the view was expressed that the expression ‘Judge’ as used in sub-s. (2) has 
reference to the presiding officer of the Court by designation and not to the 
Court itself. The facts of the present case are much weaker than the facts 
obtaining in the above case. A distinction must be made between a Court and 
the presiding officer of the Court. Ordinarily, if the Legislature intended to 
invest a Court with certain powers, then, the presumption would be that the 
Legislature would use the word ‘Court’, but, if the Legislature uses, instead 
of the word ‘Court’, the expression the ‘Judge’ or the ‘presiding Officer of the 
Court’, then, the presumption would be that the Legislature wanted to make a 
distinction between the Court itself and the presiding officer of the Court. 
Whilst this would be so in ordinary eases, it certainly should be so whilst con- 
struing a taxing statute. It is well settled that a taxing statute has got to be 
construed strictly, and a subject is not to be charged with a fee unless the lan- 
guage of the statute requires one to do so. In the present case, I do not find 
any good reason as to why the Legislature should not have used the expression 
‘High Court’ if really it intended that the matter should be dealt with by all 
the Judges of the High Court, and not merely by the Chief Justice or some 
other Judge to be designated by him. Therefore, the expression ‘“‘by the Chief 
Justice or by such Judge of the High Court as the Chief Justice shall appoint’’” 
referred to in sub-s. (2) of s. 5, refers to designated persons and does not refer 
to the High Court and as such, a revision application under sub-s. (2) of s. 5 
of the new Act does not come within the purview of art. 1(f) (ii) of Schedule 
U to the new Court-fees Act, XXXVI of 1959, and it does not require to be 
stamped. 
The next question for consideration is whether the memo. of appeal in the 
present case has or has not been sufficiently stamped. Although the matter 
has got to be decided with reference to the provisions of the new Act, having 
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regard to the second proviso to s. 49 of that Act, the Court-fees which are pay- 
able by the appellant are those which were payable under the old Act. That 
proviso states that ‘‘all the fees shall be charged and collected under that Act 
at the rate in force on the date on which the document chargeable to Court-fee 
is or was presented’’. Therefore, the Court-fees payable by the appellants are 
` those which were fixed by the old Act. It is not disputed that the memo. of 
appeal does bear a proper Court-fee stamp on the basis that the appeal is direct- 
ed against the decree for possession. But the Taxing Officer has taken the view 
that it is not properly stamped, because, in his view, the memo. of appeal should 
also have been directed against the decree for past and future mesne profits. 
The view which he has taken is that the present appeal necessarily involves the 
determination of the question of past and future mesne profits also. I am not 
in agreement with this view and the same has not been supported by the learn- 
ed Government Pleader. An appellant is at liberty to prefer an appeal against 
a part of the decree and he is not bound to prefer an appeal against the whole 
of the decree. In the present case, Mr. Pendse states that he does not wish to 
prefer an appeal against that part of the decree which directs an inquiry into 
the past and future mesne profits. It may be that some complications may 
arise as a result of the position taken up by Mr. Pendse. But, in determining 
the question of Court-fees, this is entirely irrelevant. What Court-fees are to 
be paid-on a certain document must necessarily depend upon the contents of 
the document, and if the document relates to an appeal against a part of the 
decree, then, the Court-fees must be determined on the basis that the appeal is 
directed against that part only and not on the basis that the appeal should have 
been directed against some other part of the decree also. 

Therefore, for the aforesaid reasons, my findings are: that no Court-fee is 
payable on the present revision application; that the decision of the Taxing: 
Officer was subject to revision under sub-s. (2) of s. 5 of the Bombay Court- 
fees Act XXXVI of 1959; and that the memo. of appeal presented by 
Mr. Pendse was correctly stamped. I direct that further proceedings shall be 
started on the memo. of appeal in accordance. with law. No order as to costs. 


CRIMINAL REVISION. 


Before Mr. Justice S. M. Shah. 


MURLIDHAR BHILA PATIL v. ONKAR VYANKAT PATIL.*® 
Criminal Procedure Code (Act V of 1898), Sec. 1383—Order d under s. 133 on ground 
of possibility of danger to surrounding houses caused by working of flour mill— 
Whether such order sustainable. 

An order under s. 138 of the Criminal Procedure Code, 1898, can be justified only 
if the conduct of a trade e.g. the working of a flour mill, is injurious in presenti to 
the health or physical. comfort of the community. A distant possibility of an injury 
to the health or physical comfort of the community by reason of the conduct of the 
trade will not justify an order under this section. There must be an imminent danger 
to the health or the physical comfort of the community in the locality in which the 
trade or the occupation is conducted. 

Where an order under s. 133 of the Code was passed by a Magistrate on the ground 
that there was a possibility of danger to the surrounding houses as a result of the 
vibrations caused by the working of a flour mill in the locality, held that the order 
passed under s. 133 could not be justified as the finding of the Magistrate was directed 
more to safeguard the property of the people in that locality rather than their health 
or physical comfort and, even there, a very distant possibility of danger to the houses 
was envisaged. g 

Gokul v. King-Emperor' and Rameshwar Prasad v. State of Bihar’ referred to. 


*Decided, July 6, 1960. Criminal Revision 1 [1924] A.I.R. All. 667. 
Application No. 328 of 1960. 2 [1958] A.I.R. Patna 210. 


LRA. —54. 
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Tue facts appear in the judgment. 


Y. S. Chitale for H. R. Gokhale, for the petitioner. 
G. N. Vaidya, for opponent No. 1. 
Y. V. Chandrachud, Government Pleader, for the State. 


S. M. Suan J. This is an application filed by the applicant against the order 
passed by the learned Additional District Magistrate, Hast Khandesh, dismiss- 
ing his revision application preferred against the order passed by the learned 
Sub-Divisional Magistrate, Amalner Division, allowing the application made 
by opponent No. 1 by which he claimed reliefs under s. 133 of the Criminal 
Procedure Code. 

It appears that on November 21, 1957, opponent No. 1, Onkar Vyankat Patil, 
applied to the District Magistrate, East Khandesh, at Jalgaon, complaining 
that the flour mill owned by the petitioner Murlidhar Bhila Patil and which 
‘was installed close to his house was a cause of nuisance to him as also to the 
other residents in the locality. He alleged that the operation of the flour mill 
created vibrations and those vibrations were likely to cause danger to the 
people residing nearby. 

After due enquiry into the allegations made by opponent No. 1, the Addi- 
tional District Magistrate, Hast Khandesh, at Jalgaon, forwarded the papers 
of the case to the Sub-Divisional Magistrate, Amalner Division, for taking 
action under s. 133 of the Criminal Procedure Code. Proceedings under that 
section, accordingly, were started and a conditional order directing the flour 
mill owner to remove the mill within a period of two months or to appear 
before the Sub-Divisional Magistrate, Amalner Division, to show cause why 
that order should not be enforced, was issued on August 14, 1959. The peti- 
tioner appeared before the learned Sub-Divisional Magistrate and pleaded that 
he did not want to remove the flour mill as directed by the order inasmuch as, 
according to him, the working of his mill did not cause any nuisance as alleged. 

The learned Sub-Divisional Magistrate, therefore, proceeded further with 
the case and both the applicant as well as the opponent (the present petitioner) 
led evidence of witnesses in support of their respective contentions. The wit- 
nesses, who gave evidence on behalf of the owner of the flour mill ie. the 
opponent, asserted that the operation of the mill did not cause any nuisance 
to the residents of the surrounding houses and also that it was not detrimental 
to the comfort of the people in the locality. The witnesses, who were examined 
on behalf of the applicant, on the other hand, deposed that the operation of 
the mill did create a nuisance to the surrounding houses and the people living 
therein. 

In that state of the evidence, the learned Sub-Divisional Magistrate found 
it difficult to decide the truth or otherwise of the allegations made by the ap- 
plicant in his application, and in view thereof he decided to take a personal 
inspection of the site, because he thought that he could not come to a proper 
decision unless he personally inspected the site. Accordingly, he visited the 
site on March 19, 1959, when the flour mill was actually in operation and 
found that jerks were caused due to the working of the flour mill to the sur 
rounding houses within an area of 100 feet. In view of this finding the learned 
‘Sub-Divisional Magistrate observed in his order dated May 1, 1959, as follows: 

“I am, therefore, satisfied that the case of the complainant is a genuine one and 
-there is possibility of danger being caused to the surrounding houses and that in public 
‘interest it is necessary to enforce the conditional order dated 14-8-1959 
Accordingly, he made the order absolute under s. 187(3) of the Criminal Pro- 
cedure Code. 

Against that order, it appears, the present petitioner instead of going to the 
District Magistrate came to this Court by a revision application dated May 25, 
1959. That application was, however, summarily dismissed by this Court on 
May 29, 1959. On June 1, 1959, the ‘petitioner filed a revision application in 
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the Court of the District Magistrate, East Khandesh, against that very order, 
and it was heard and decided by the learned Additional District Magistrate, 
Hast Khandesh. The learned Additional District Magistrate, as it appears from 
the order, refused to interfere with the order passed by the learned Sub-Divi- 
sional Magistrate stating that a Court sitting in revision could not interfere with 
the decision given by the lower Court on findings of facts and that, therefore, 
there was no propriety in making a reference to the High Court. It may be 
noted, however, that the learned Additional District Magistrate in course of 
his order seems to have erroneously stated that the learned Sub-Divisional Ma- 
gistrate had held that it was a case of public nuisance and that it was necessary 
to enforce the conditional order which he had passed. The relevant portion of 
the order passed by the Sub-Divisional Magistrate has been quoted above and 
it will clearly appear therefrom that the learned Sub-Divisional Magistrate gave 
no finding that it was a case of public nuisance, but on the contrary the order 
that was already passed by him on August 14, 1959, was made absolute only on 
the ground that there was a possibility of danger being caused to the surround- 
ing houses and that, therefore, in public interest it was necessary to enforce the 
conditional order. At any rate, the learned Additional District Magistrate dis- 
missed the petitioner’s revision application, and it is against the order dismiss- 
ing his application that the petitioner has filed the present revision application. 

A preliminary objection was raised by Mr. Vaidya on behalf of opponent No. 
1 here (the original applicant) that inasmuch as this Court had already rejected 
the revision application filed by the petitioner on May 29, 1959, no further 
application in revision could be entertained by this Court. It was contended 
that the present revision application if entertained and decided would amount 
to reviewing the order of this very Court which could not possibly be done and 
that, therefore, the present revision application should be rejected as being un- 
tenable. In answer to this contention, the learned advocate for the petitioner 
contended that although it was true that a revision application to this Court 
was filed as alleged by the opponent and although it was also true that it was dis- 
missed by this Court on-May 29, 1959, he had produced an affidavit of the 
learned advocate who appeared at the time of admission of that application 
which stated that that application was rejected because the petitioner had not 
approached the -District Magistrate in the first instance and that, therefore, 
that application was not dismissed on merits. 

Now, looking to the endorsement of the learned Judge who rejected that 
application, it is clear that it was merely rejected and, if this endorsement 
alone was to be construed by itself, then, surely, the contention raised by Mr. 
Vaidya should prevail. But it does sometimes happen that either the advocate 
appearing for the applicant at the time of the admission of the application 
through an oversight fails to point out to the learned Judge that instead of 
rejecting the application he should be allowed to withdraw it so that he could 
file a proper application before the learned District Magistrate, or perhaps 
the learned Judge himself might over-look that aspect of the matter. If, there- 
fore, in the circumstances of the case, the endorsement ‘‘rejected’’ might mean ` 
one or the other, I do not see any reason why I should not construe that en- 
dorsement in the light of the affidavit made by the advocate and, if that is done, 
I must hold that the learned Judge, before whom that application appeared 
for admission, rejected it merely on the ground that the petitioner had not 
approached the District Magistrate before he came to this Court. In my opi- 
nion, therefore, I cannot accept Mr. Vaidya’s contention and cannot reject 
the present application on the preliminary ground urged by him. 

Coming to the merits of the order passed by the learned Sub-Divisional Ma- 
gistrate and confirmed by the learned Additional District Magistrate, it seems 
to me that the order falls far outside the scope of s. 133 of the Criminal Pro- 
cedure Code. That section contemplates an order of the type that has been 
made by the Sub-Divisional Magistrate inter alia on the ground that the con- 
duct of any trade or occupation or the keeping of any goods or any merchandise 
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is injurious to the health or physical comfort of the community and that in 
consequence such trade or occupation should be prohibited or regulated or 
such goods or merchandise should be removed or the keeping thereof regulated. 
In this case, we are concerned with the trade or occupation of the petitioner. 
Tt is common ground that it is the petitioner who has been carrying on the , 
flour mill in question as his trade and the complaint that is made by the op- 
ponent is only in respect of the working of this flour mill. Now an order under 
this section could be justified only if the conduct of the trade is injurious 
to the health or physical comfort of the community. These words necessarily 
mean that the conduct of the trade is injurious in presents to the health or 
physical comfort of the community. It follows, therefore, that a distant pos- 
sibility of an injury to the health or physical comfort of the community by 
reason of the conduct of any particular trade would not justify an order being 
made under this section. There must, at any rate, be an imminent danger to the 
health or the physical comfort of the community in the locality in which the 
trade or the occupation is conducted. Unless there is such imminent danger 
to the health or physical comfort of that community or the conduct of the 
trade or occupation is in fact injurious to the health or the physical comfort 
of that community, in my opinion, an order under s. 133 cannot be passed. 
Reference may be made in this connection to a decision of the Allahabad High 
Court in Gokul v. King-Emperor', where tt has been observed as follows :— 

“The section deals with the condition of things at the time when the inquiry is held. 
If at such a time a house or branch of a tree is likely to fall and thereby endanger the 
life of passers-by action under the section is justified; the section is not meant to 
apply to what may happen at some indefinite time in the future or under quite abnormal 
circumstances.” 

Reference may also be made to a recent case, Rameshwar Prasad v. State of 
Bihar®, where Imam J. observed as follows :—. 

“The whole object of section 183, the Criminal Procedure Code, is that the public 
should not suffer and that such dangers or obstructions caused by the members of the 
public should be removed at the earliest possible moment. The proceeding under S. 133 
is not to be taken in a case where there has been a long user. It is not intended that 
the proceeding under that section should be substituted for a civil suit in a civil Court.” 
This being the state of the law as regards s. 133 of the Criminal Procedure 
Code, it is difficult to see how, in the circumstances of the present case, any 
such order as has been passed by the learned Sub-Divisional Magistrate could 
ever be passed. The learned Sub-Divisional Magistrate has not found that 
any nuisance was caused by working of the flour mill. He has also not found 
that there was any immediate danger to the health of the people living in the, 
locality. All that he has found is that there was a possibility of danger being 
caused to the surrounding houses, and that possibility of danger, according to 
him, called for an order of the kind that he passed, in his opinion, in publie 
interest. Thus, obviously, his finding has no reference whatever to the injury 
to public health or physical comfort of the community in that locality. His 
finding is directed more to safeguard the property of the people in that loca- 
lity rather than their health or physical comfort and, even there, he only en- 
visaged a very distant possibility of a danger being caused to the surrounding 
houses. It follows, therefore, that he did not find any immediate danger or in- 
jury to the health or the physical comfort of the people of the locality at all. 
If that is so, I do not see how the order that he has passed under s. 133 of the 
Criminal Procedure Code could be justified. The jerks to houses which, ac- 
cording to his finding, were caused by the working of the flour mill are not 
uncommon in these days of mechanisation. In a city like Bombay by the. run- 
ning of heavy buses on the public roads almost every building experiences 
heavy jerks. That by itself, however, cannot enable a landlord to complain 
to the District Magistrate or the appropriate authority that the buses running 
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.on the public roads should be completely stopped. Even assuming that an 
order could be passed under the section to safeguard the properties of the 
people in the surrounding locality, the danger even to those properties should 
be so imminent as to call for the intervention of the Magistrate under s. 1383 
of the Criminal Procedure Code. This does not mean that the people of the 
surrounding locality should wait until the houses actually collapse. They could 
generally have an estimate of the amount of damage likely to be caused to 
, their houses for one reason or the other, and it is legitimate to presume that 
they would always be alert in taking proper precautions in good time before 
the damage actually occurs. Besides, in this case, it has been shown on the 
evidence that the mill has been working for the last about six years and in 
view of that fact and in the absence of any reliable evidence it is difficult to 
say that the working of the mill either amounted to a nuisance or caused any 
damage or injury to the public health or physical comfort of the people in the 
locality. It is surprising that all of a sudden opponent No. 1 should have come 
forward with these allegations which, however, he was not able to substantiate 
by any reliable evidence. In these circumstances, in my opinion, it is neces- 
sary in the interest of justice to interfere with the order that has been passed 
by the learned Sub-Divisional Magistrate and confirmed by the learned Addi- 
tional District Magistrate. I find that the order is wholly unjustified looking 
to the circumstances of the case and the scope of the section under which it 
was passed. The order is, therefore, set aside. The application is allowed and 
the rule is made absolute. 

Order set aside. 


Before Mr. Justice S. M. Shah. 
SADASHIV RAMCHANDRA BHALEKAR v. THE STATE OF BOMBAY.* 


Bombay Prohibition Act (Bom. XXV of 1949), Sec. 85(1)(i)—Person going in vehicle 
on public road in drunken condition—Whether such person can be convicted under 
s. 85(1)(i)—What prosecution has to prove in such a case. 

The fact that a man is going in a vehicle on a public road in a drunken condition 
cannot exempt him from the mischief of s. 85(1)(i) of the Bombay Prohibition Act, 
1949. 

The test in such a case is not whether the vehicle was open or closed, or the vehi- 
cle was accessible to the public or the man was visible inside the vehicle, but whether 
the person who was drunk was travelling in a vehicle which was going along a public 
road. All that the prosecution would have to prove in such a case for substantiating 
a charge under s. 85(1)(i) of the Act would be that the man was drunk in the sense 
that he was overpowered by alcohol with the symptoms which generally follow this 
kind of intoxication, and if the prosecution succeeded in showing that, then, even if 
that man was going along a public road, in a vehicle either private or public, either 
visible or invisible, or accessible or inaccessible, he, would be deemed to be incapable 
of taking care of himself on the hypothesis that, if he were not going along in the 
vehicle, if he were going by himself on the public road, he would be exhibiting a 
sort of behaviour which would be inconsistent with the behaviour of a normal man. 

` Baldarkhan Kasamkhan Pathan v. The State of Bombay,’ followed. 


Tum facts are stated in the judgment. 


*Decided, Juiy 7, 1960. Criminal Revision Magistrate, First Class, IInd Court. Thana 
Application No. 435 of 1960, against the order in Criminal Case No. 2748 of 1959. 

ssed by V. N. Palekar, Sessions Judge, 1 (1955) Criminal Revision Application 
Thana, i in Crimmal Appeal No. 169 of 1959, No. 670 of 1955, decided by Bavdekar J, 
confirming the order cf conviction and on August 16, 1955 (Unrep.). 
sentence passed by M. A. Shaikh, Judicial 
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N. S. Shrikande, with V. H. Kamath and G. 8. Gupte (Jr.), for the petitioner. 
C. R. Dalvi, Additional Assistant Government Pleader, for the State. 


S. M. Sman J. This revision application has been filed by the accused against 
the order dismissing his appeal passed by the learned Sessions Judge at Thana, 
which appeal was filed by him against the order of conviction and sentence 
passed by the learned Judicial Magistrate at Thana for an offence under 
s. 85(7) (t) of the Bombay Prohibition Act. The accused was sentenced to 
suffer simple imprisonment till the rising of the Court and to pay a fine of 
Rs. 50 only, in default to suffer further simple imprisonment for 15 days. 

The case for the prosecution was that on June 29, 1959, a motor accident on 
the Bombay-Agra road was reported to the Thana Town Police Station and the 
police constable Mane attached to that police station started to go to the scene 
of the accident at about 5-30 P.M. on that day. On his way to the scene of the 
accident, the police constable saw a touring car standing near the State Transport 
Workshop on the same road and found that that car had met with an accident. 
The police constable saw the accused sitting in the rear seat of that car and 
it was alleged by the prosecution that the accused was then drunk. A panch- 
nama of the condition of the accused was thereafter made and he was sent for 
examination to the Medical Officer, Thana, who found that he was overcome 
by alcohol. The accused was then put up for trial for offences under 
s. 85(1) (4) and 85(/) (ait) of the Prohibition Act. In defence the accused 
stated that he was sitting in a closed car. The police, according to him, came 
there after some time and asked him as to what had happened. He replied 
that he did not know anything at all. Then, according to him, he was told 
that he was smelling of alcohol and in reply he stated that he was ill and had 
taken some medicine. He further stated that he was suffering from high blood 
pressure, that when he was excited he could not speak or walk properly and 
that, therefore, he had taken a medicine. 

The prosecution led its evidence in support of the charge levelled against 
the accused and the learned Magistrate after considering the evidence came 
to the conclusion that the prosecution had proved that the accused was drunk 
and that he was found on a public road unable to take care of himself. The 
learned Magistrate also held that the accused was guilty of having been found 
drunk without a permit on a public road. He, however, sentenced him to 
suffer simple imprisonment till the rising of the Court and to pay a fine of 
Rs. 50 only. Against this order of conviction and sentence passed by the 
learned Magistrate the accused took an appeal to the Sessions Court at Thana. 
The learned Sessions Judge after hearing the arguments advanced both for 
the accused as well as for the prosecution and going through the record agreed 
with the findings recorded by the learned Magistrate and dismissed the 
appeal. It is against the order of the learned Sessions Judge dismissing the 
appeal that the present revision application has been filed in this Court. 

Mr. Shrikande, the learned counsel for the petitioner, contended that on the 
evidence the accused was found sitting in his own car on the Bombay-Agra 
Road, that the car was a sedan car, that there was neither accessibility nor visi- 
bility so far as the condition of the accused himself was concerned and that, 
therefore, he could not be said to have been found on a public road in a drunken 
condition. He urged that in order that a person might be charged for having 
been drunk in any street or thoroughfare or public road or any place, to 
which the public have access, it was necessary that the person alleged to have 
been so drunk must be accessible by members of the public and also his condi- 
tion of being drunk must be clearly visible to the people going along the road, 
and that, if either of these conditions was not fulfilled, then he could not be 
guilty under s. 85(/7) of the Prohibition Act. Mr. Dalvi, on behalf of the 
State, on the other hand, contended that our own High Court had held in a 
similar ease, where a man was going along the public road in a tonga in a 
drunken condition, that he was guilty under s. 85(/)(+) of the Prohibition 
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Act, because, although the man was travelling in a tonga, the tonga was itself 
going along the public road and, apart from the question of accessibility or 
visibility which was not at all considered in that case, the very fact that he 
was travelling in a drunken condition in a tonga on a public road was enough 
to convict him of the offence under s. 85(J) (4) of the Act. That decision was. 
given by Mr. Justice Bavdekar in the case of Baldarkhan Kasamkhan Pathan 
v. The State of Bombay.’ In that case, the learned Judge was confronted 
with the question as to whether a person who was drunk and who was going 
along a public road in a tonga could be said to be incapable of taking care of 
himself so that he could be convicted under s. 85(/) (+) of the Act. From the 
judgment it does not appear that there was any evidence led on behalf of the 
prosecution to show that the person so going in the tonga was either prattling 
or chattering or making any sort of nuisance or mischief or using any abusive 
language. He was just sitting in the tonga and was being carried to his desti- 
nation by the tonga driver. In spite of it, the learned Judge held that that 
man must be deemed to have been incapable of taking care of himself by 
reason of his having been drunk because, had it not been for the fact that he 
had placed himself in the charge of the tonga driver for the purpose of being 
taken to his destination, he would certainly, by reason of the fact of his being 
overpowered by the drink taken by him, have been incapable of taking care 
of himself on the public road. According to the learned Judge, the test was 
not that he was making a nuisance of himself to the members of the public 
going along the road. The test was as to whether he was in such a state in 
which he could not do for himself what he had to do if care had to be exer- 
cised. It would thus appear that all that the prosecution would have to 
prove in such a case for substantiating a charge under s. 85(J)(4) would be 
that the man was drunk in the sense that he was over-powered by alcohol with 
the symptoms which generally follow this kind of intoxication, and if the pro- 
secution succeeded in showing that, then, even if that man was going along a 
publie road, in a vehicle either private or public, either visible or invisible, or 
accessible or inaccessible, he would be deemed to be incapable of taking care 
of himself on the hypothesis that, if he were not going along in the vehicle, if 
he were going by himself on the ‘public road, he would be exhibiting a sort of 
behaviour which would be inconsistent with the behaviour of a normal man. 

This decision, to my mind, clinches the matter so far as the present applica- 
tion is concerned. The argument advanced by Mr. Shrikande, the learn- 
ed counsel for the accused, that the accused, though drunk, could not be said 
to have been found in a public place on account of the fact that there was no 
accessibility to the car and no visibility as the accused was sitting in a closed 
ear, is fully met by the decision cited above. The test laid down by the learned 
Judge is not whether the vehicle was open or closed, or the vehicle was accessi- 
ble to the public or the man was visible inside the vehicle, but whether the 
person who was drunk was travelling in a vehicle which was going along a 
public road. As the learned Judge put it, with respect quite rightly, the only 
impediment between the person so travelling in ;the vehicle and the public 
road would be the vehicle itself, and while considering the question whether 
such a person could be said to be on the publie road, the medium which inter- 
venes should be ignored. Therefore, the fact that a man is going in a vehicle 
on a public road in a drunken condition cannot exempt him from the mischief 
of s. 85(1) (i) of the Prohibition Act. 

The next argument of Mr. Shrikande is that there was no evidence on the 
record of the case to show that at 5 or 5-30 P.M. when the accused was found 
sitting in his own car he was drunk, or that he was ineapable of taking care 
of himself. All that was proved by the prosecution, according to him, was 
that the accused was smelling of alcohol and that none of the witnesses depos- 
ed to the accused having either used any abusive language or behaved in an 

1 (1955) Criminal Revision Application on August 16, 1955 (Unrep.). 

No. 670 of 1955, decided by Bavdekar J., 
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abnormal manner. Accordingly Mr. Shrikande submitted that if there was 
no evidence to show that the accused was in a drunken condition incapable of 
taking care of himself, then whatever symptoms the doctor might have found 
after one and a half hours when the accused was examined by him did not 
improve the matters for the prosecution at all. According to him, what the 
prosecution really should show was the incriminating condition of the accused 
at the time when he was first seen in the car. This argument can be said to 
have been met also by the judgment of Mr. Justice Bavdekar, though not so 
exactly as his first argument. In that case the accused was going along in a 
tonga in a drunken state as alleged by the prosecution. But no evidence seems 
to have been led to show that on the spot where he was found any medical exami- 
nation had taken place so that it could be said that he had exhibited all the 
symptoms of a drunken or an intoxicated man. There also, the doctor examined 
him some time later and it was upon the evidence of that doctor that it was 
found in that case that the accused was intoxicated and overwhelmed by alco- 
hol and that he exhibited a number of symptoms which clearly pointed to his 
having been in a state of intoxication. It was upon that evidence that the 
conviction of the accused was based in that case. The facts in this case are 
not very dissimilar. Here, the accused was found sitting in his own ear on the 
Bombay-Agra Road, according to one version at 5 P.M. and according 
to another at 5-30 P.M. He was found smelling of alcohol. The evidence also 
shows that he gave out his name when he was asked about it and, according to 
his own statement, when he was asked whether he knew anything about the 
accident that had occurred some time ago, he said he did not know anything 
about it. If the charge of being drunk and incapable of taking care of him- 
self was to be proved only by this evidence, then the prosecution would not suc- 
ceed, but as it happens in every case of this nature, the drunken condition of 
an accused person is not sought to be proved merely by the evidence of a person 
who found him smelling of alcohol, but he is generally taken to the hospital for 
being properly checked up by the medical authorities. It is true that in this 
ease the accused was examined by the doctor in the Thana Hospital at 
6-30 P.M. Nevertheless, instead of showing any depreciation in the effect of 
intoxication on account of the lapse of time between 5 P.M. and 6-30 P.M. the 
doctor found all such symptoms as generally accompany the state of intoxi- 
cation. Mr. Shrikande, however, contended that if those symptoms were found 
at 6-30 P.M. by the doctor at the hospital, there was nothing to show that those 
symptoms really existed when he was found in the car at 5 or 5-30 P.M. and 
that, therefore, he could not be said to have been found in a drunken condi- 
tion on a public road and incapable of taking care of himself. At the same 
time, however, it was conceded by Mr. Shrikande that the aceused had not 
taken any food or drink during this short interval of one or one and a half 
hours, and I think, all those who have the experience of drinks know fully 
well that the effects of alcoholic drinks take some little time before they mani- 
fest themselves, and that after the effects of such a drink are completely mani- 
fested, they gradually wear, down, but that also takes a considerable time. In 
any event, in the absence of any evidence to show that during this interval 
of one or one and a half hours between the time the accused was detected in 
the car and the time he was taken to the doctor at the hospital for being exa- 
mined, the accused had taken any food or drink so as to create a state of into- 
xication, the symptoms which were found in him by the doctor could well he 
attributed only to his having taken the alcoholic drink in rather an excessive 
quantity prior to his being detected in his car. In that view of the matter, and 
in view of the decision of Mr. Justice Bavdekar in the criminal revision appli- 
cation referred to above, there can be no doubt that the accused on the strength 
of the medical evidence was really drunk and incapable. of taking care of 
himself, though he was sitting in his own sedan car on the Bombay-Agra Road. 
Accordingly, in my opinion, the conviction of the accused under s. 85(J) (7) 
of the Prohibition Act was perfectly justified in the circumstances of the ease 
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and on the evidence on the record. The order passed by the learned Magis- 
trate and confirmed by the learned Sessions Judge seems to be quite correct. 
The application is, therefore, dismissed and the rule is discharged. 


Application dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Gokhale and Mr. Justice Kotwal. 


WASU PILLAI v. THE STATEH.* 

Indian Evidence Act (I of 1872), Sec. 6-Nexus between offence charged with other offence 
—Whether evidence as to such other offence admissible—Accused charged for murder 
under s. 302, Indian Penal Code, alleged to have attempted to commit suicide after 
committing murder—Prosecution alleging that accused on morning of offence threa- 
tening to kill deceased and thereafter himself—Defence by accused that injuries on 
himself not self inflicted—Judge in charge to jury referring to threat of accused to 
kill himself—Whether charge vitiated by admission of evidence relating to attempted 
suicide. : 

The accused was charged under s. 302 of the Indian Penal Code, 1860, and the 
prosecution case inter alia was that he had given a threat on the morning of the 
murder that he would finish the deceased off and then finish himself off also. At the 
trial the prosecution led evidence to show that after the accused had murdered the 
deceased, he had tried to commit suicide by injuring himself with a knife. The de- 
fence of the accused was that he had sustained injuries as a result of an attack made 
on him by a named person. In his charge to the jury the trial Judge referred to 
the prosecution evidence regarding the attempt by the accused to inflict injuries on 
himself. On the question whether the charge to the jury was vitiated as evidence 
regarding another crime, namely, attempt to commit suicide, was admitted:— 

Held, that the evidence as to the manner in which, according to the prosecution, 
the injuries came to be sustained by the accused must be held to be so closely con- 
nected with the offence charged against him as to form part of the evidence upon 
which it was sought to be proved, and, 

that, therefore, the trial Judge was right when he referred to this evidence to the 
jury on the ground that it was a part of the same transaction. 

Makin v. Attorney-General for New South Wales; King v. Bond’ King v. Wylie’ 
and Harris v. Director of Public Prosecutions; referred to. 


Tx facts appear in the judgment. 


P. K. Nair, (appointed) for the accused. 
i. A. Rane, Assistant Government Pleader, for the State. 


GOKHALE J. This is an appeal by the accused Wasu Pillai against his con- 
viction under s. 302 of the Indian Penal Code and the sentence of imprison- 
ment for life imposed upon him by the Court of Session for Greater Bombay 
in Case No. 50, IV Sessions 1959, on September 15, 1959. The charge against 
the accused was that on the night between April 14 and 15, 1959, he committed 
the murder of one Krishna Pillai by intentionally causing his death and there- 
by committed an offence punishable under s. 302 of the Indian Penal Code. 

The prosecution case against the accused is that he was a boarder in Shan- 
mukh Vilas Hotel situated in Family Building on Dr. Batliwala Road, Parel, 


*Decided, June 20, 1960. Criminal Appeal 1 [1894] A. C. 57. 
No. 1686 of 1959, against the order of convic- 2 [1806] 2 K. B. 389. 
tion and sentence passed by R. B. Mehta, 3 (1804) 1 B. & P. (N.R.) 92. 
Additional Sessions Judge, Greater Bombay, in 4 [1952] A. C. 694. 
Case No. 50, IV Sessions 1959. 
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Bombay. It is a boarding and lodging hotel and owned by one Shankaran 
Nair. The accused was its boarder for the last 16 years and is the proprietor’g 
sister’s daughter’s son. The deceased Krishna Pillai who hailed from the 
native place of Shankaran Nair was also a boarder in the same hotel. One 
Bhaskaran, the brother’s daughter’s son of the proprietor, resided with him 
and was being provided with free lodging and boarding. The accused was an 
electrician in the Khatau Mills at Byculla, while the deceased Krishna was a 
weaver in the Sadhana Textile Mills at Worli. It is the prosecution case that 
the deceased and the accused were at one time on good terms, but latterly their 
relations were strained and that appears to be due to some quarrel over a 
room in the Government Housing Colony at Sion Koliwada, which had been 
allotted to the deceased Krishna from February 1, 1959. In respect of that 
room, bearing No. 869, which was allotted to him, the deceased had paid 
Rs. 141 to the Rent Collector, one Prabhakar Ghaisas. But it seems that in- 
stead of the deceased occupying the room, it was in the occupation of one 
Narayan Nair, a relative of the accused Wasu Pillai. It appears that the 
marriage of the deceased had been settled and that is why he wanted the room 
for his own use and he asked the accused to get the room vacated by Narayan 
Nair; the accused, however, first told him that the room could not be vacated 
and later on it is alleged that he told the deceased that it would be vacated 
if an amount of Rs. 155 was paid to Narayan Nair. This dispute about the 
room took place, it appears, a few days before the incident and, according to 
the prosecution, on April 10, 1959, Shankaran Nair, the proprietor of the hotel, 
paid Rs. 155 to one Janardhan Pillai at the instance of the deceased in the 
presence of the accused, for being paid to the said Narayan Nair. On April 
12, the deceased gave a party in the hotel in celebration of his forthcoming 
marriage, but the accused and Narayan Nair, though invited, did not choose 
to attend. As Shankaran found that the relations between the deceased and 
the accused were strained, he called the accused on April 14 for the purpose 
of reconciliation and the accused was told by him that, as they all hailed from 
the same place, the quarrel should be settled and a hearty send off should be 
given to the deceased when he left for his marriage on the 17th. At this the 
accused got enraged and is alleged to have told Shankaran Nair that after the 
deceased returned from his marriage he would finish him off and thereafter 
finish himself off also, and further said that if he did not act accordingly he 
was not the son of the Vazsvelil family. Shankaran Nair was further told by 
the accused to mind his own business. This happened on April 14 at about 
9 a.m. and the accused left for his work in the afternoon. It is the prosecution 
case that as an electrician in the Khatau Mills the accused used to go to the 
mills at 2-30 p.m. and usually returned at about 12-30 after midnight. The 
deceased also who was working in the Sadhana Textile Mills at Worli used to 
go to the mills at about 6-30 a.m. and return at about 4-30 p.m. It is the pro- 
gsecution case that the deceased used to sleep in the hotel on a bench, while the 
accused used to sleep just outside the hotel near the windows to the east. At 
about 3-30 a.m. in the night between April 14 and 15, it is the prosecution 
case that the accused fatally stabbed the deceased with a clasp knife while the 
deceased was sleeping at his usual place in the hotel. After stabbing the 
deceased, the accused rushed into a bath-room of the adjacent Subhas Board- 
ing House and, according to the prosecution, the accused approached the bath- 
room through the four feet wide passage inside the building separating the 
two boarding houses and he was observed while he -was entering that passage 
by Bhaskaran who, as already stated, was also a boarder in the Shanmukh 
Vilas Hotel and was related to the proprietor Shankaran Nair.. It is further 
alleged that one Bengali, Amarjyoti Bose, a boarder in the Subhas Boarding 
House, situated in the same building at that very time was entering the same 
bath-room which the accused was entering from the opposite door, but the 
accused pushed away Bose into the room where Bose used to sleep and ‘bolted 
both the doors of the bath-room. Bose went out of his room by another door 
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and saw that the bath-room was bolted from inside from the other side also 
and that is why he peeped into the bath-room through a hole in the partition 
between the bath-room and a water-closet and saw the accused lying with seve- 
ral injuries and a knife by his side. According to the prosecution, the accused 
literally carried out his threat by attempting to commit suicide himself. 
Bhaskaran, who, as already indicated, had observed the accused hastening to- 
wards the common passage and seen the deceased in a pool of blood, imme- 
diately informed the proprietor Shankaran Nair who has his residence nearby. 
Shankaran Nair hastened to the hotel and the deceased was immediately re- 
moved to the K. E. M. Hospital where unfortunately he died soon after ad- 
mission. Information was given to the Bhoiwada Police Station. The police, 
on their arrival, got the bath-room door opened with a bamboo and the accused 
was found lying with knife injuries on his body. The blood-stained clasp 
knife which was lying there was taken charge of and the accused was removed 
also to the K. E. M. Hospital. An operation was performed on the accused and 
he was discharged from the hospital on May 4, 1959. The accused had already 
been put under arrest in the morning of April 15. After the preliminary in- 
quiry by the learned Presidency Magistrate, the accused was made to stand 
his trial in the Court of Session for Greater Bombay. 

The defence of the accused was that the prosecution story about the alleged 
quarrel between him and the deceased regarding the room was untrue and he 
had nothing to say about it. As regards the invitation given by the deceased 

. Krishna, when he gave a party to celebrate his forthcoming marriage, on the 
12th, he stated that on that day he had gone to work and, therefore, did not 
attend the party. He denied that any threat had been given by him, as was 
the prosecution case on the evidence of Shankaran Nair, in the morning of 
April 14. As regards the actual incident, the case of the accwsed was one of 
alibi. He stated that he had gone to work as usual in the mills and thereafter 

` had gone to see his sister Devakiamma who was not well. From his sister’s 
home he returned to his place of residence at about 4 a.m. and when he was. 
entering the bath-room to wash his face one Gopalan from Bhoiwada asked him: 
for moneys saying ‘‘Where is Rs. 50?’ and Gopalan then stabbed him. He 
then snatched the knife from Gopalan and then went inside the bath-room and 
bolted the door of the bath-room from inside. According to the accused, he 
received several injuries and fell down and had become unconscious and he 

did not know what happened thereafter. 

The accused was tried with the aid of a jury who returned a unanimous ver- 
dict of guilty on the charge of murder under s. 302, Indian Penal Code. Ac- 
cepting that verdict, the learned Sessions Judge convicted the accused under 
8. 802 of the Code and sentenced him to imprisonment for life. It is against 
this conviction and sentence that the present appeal has been filed. 

Now, this being a jury trial, this Court has to be satisfied that there is a mis- 
direction or non-direction amounting to a misdirection in the learned Judge’s. 
charge to the jury, before it can go into the evidence in the case. Mr. Nair, 
learned advocate appearing on behalf of the appellant, contended in the first in- 
stance that the learned Sessions Judge committed an error in recording the 
plea of the accused twice and thereby contravened s. 271 of the Criminal 
Procedure Code. We do not think that there is any substance in this con- 
tention. It appears from the proceedings that on September 2, 1959, the ac- 
cused was charged with having committed murder under s. 302 of the Indian 
Penal Code. On September 10, 1959, the charge was amended and the accused 
was charged under s. 302 and also with the offence of having attempted to com- 
mit suicide and, therefore, having committed an offence punishable under s. 309 
of the Indian Penal Code. The accused then claimed to be tried on both the 
charges and a fresh special jury was.empanelled. But before the trial began, 
the charge appears to have been amended by dropping the charge under s. 309 
with the result that only the charge as initially framed ‘under s. 302 was re- 
tained. A fresh plea of the accused was taken on the amended charge and 
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the accused claimed to be tried under the said charge. Under s. 271(7) of the 
Criminal Procedure Code, when the Court is ready to commence the trial, the 
accused shall appear ar be brought before it, and the charge shall be read 
out in Court and explained to him, and he shall be asked whether he is guilty 
of the offence charged or claims to be tried. On September 10, the original 
charge was amended and the plea of the accused was taken, but thereafter a 
special jury was empanelled and immediately it appears that the amended 
charge was itself altered by dropping the charge under s. 309 of the Indian 
Penal Code and a fresh plea of the accused was recorded. The further alte- 
ration of the charge was made after the special jury was empanelled. We do 
not think that Mr. Nair is right in his contention that this procedure has in 
any way prejudiced the accused. 

Then Mr. Nair contends that even though the charge under s. 309 of the 
Indian Penal Code was dropped, in his charge to the jury the learned Sessions 
Judge referred to the prosecution evidence regarding the attempt by the ac- 
cused to inflict serious injuries on himself, and it is contended that this vitiated 
the charge since evidence regarding another crime could not be admitted. We 
are of the view that this contention is not sound. According to the prosecu- 
tion case, in the morning of the day of the incident a threat had been given by 
the accused in the presence of Shankaran Nair that after the return of the de- 
ceased Krishna from his native place after celebrating his marriage he would 
finish off the deceased and also finish himself off. The subsequent conduct of 
the accused was, therefore, a part of the same transaction. Under s. 6 of the 
- Indian Evidence Act, facts which, though not in issue, are so connected with 
' a fact in issue as to form part of the same transaction, are relevant, whether 
they occurred at the same time and place or at different times and places. in 
Makin v. Attomey-General for New South Wales,’ it was observed by the Lord 
Chancellor Lord Harschell: 

“The mere fact that the evidence adduced tends to show the commission of other 

crimes does not render it inadmissible if it be relevant to an issue before the jury, and 
it may be so relevant if it bears upon the question whether the acts alleged to consti- 
tute the crime charged in the indictment were designed or accidental, or to rebut a 
defence which would otherwise be open to the accused.” 
According to Archbold’s Criminal Pleading, Evidence and Practice, 33rd ed., 
p. 369, in this the leading case on the subject of evidence tending to prove 
other offences, most of the prior cases were referred to. This question was 
again carefully considered in King v. Bond,? which the learned Sessions Judge 
has cited in para. 13 of his charge. The facts of that case were that the 
prisoner, a medical man, was indicted for feloniously using certain instru- 
ments on a woman with intent to procure her miscarriage. At the trial evi- 
dence was tendered on behalf of the prosecution to show that some nine months 
previously the prisoner had used similar instruments upon another woman with 
the avowed intention of bringing about her miscarriage, and that he had then 
‘used expressions tending to show that he was in the habit of performing simi- 
lar operations for.the same illegal purpose. It was held by the majority of 
the Court in that case that the evidence was rightly admitted and that the 
conviction must be upheld. It has to be noted that Lord Alverstone, C.J., who 
took the contrary view that the evidence was inadmissible, stated the general 
rule of law applicable in such cases as follows (p. 394) :— 

“ apart from express statutory enactments evidence tending to show that the 
accused had been guilty of criminal acts other than those covered by the indictment 
cannot be given unless the acts sought to be proved are so connected with the offence 
charged as to form part of the evidence upon which it is proved: see Regina v. Rearden®; 
or are material to the question whether the acts alleged to constitute the crime were 
designed or accidental: see Regina v. Gray’ or, to rebut a defence which would otherwise 
be open to the accused: see Makin v. Attorney-General for New South Wales.” 


1 [1894] A. C. 57. 3 (1864) 4F. & F. 76. 
2 [1906] 2K.B. 389. 4 (1866) 4 F. & F. 1102, 
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After stating the rule thus, the learned Chief Justice expressed grave doubt 
whether the circumstances of the case before him were sufficient to render the 
evidence admissible upon the principle recognized in those cases, because prima 
facie there was no necessary connection between the act charged in the indict- 
ment and the act alleged in the evidence admitted. It is apparent, however, 
from the observations of Lord Alverstone C.J. that he was of the view that 
evidence of this type was admissible if the acts sought to be proved were so 
connected with the offence charged as to form part of the evidence upon whick 
it is proved. Mr. Justice Darling, who supported the majority view, explained 
in his judgment the observations of Lord Herschell in Makin v. Attorney- 
General for New South Wales as follows (p. 409): — 

“I do not suppose that Lord Herschell meant that such evidence might be called 
to rebut any defence possibly open, but of an intention to rely on which there was no 
probability whatever. Here, however, the evidence objected to was called to over- 
throw a defence already set’ up and admitted to be the defendants answer to the 
charge... .” 

Mr. Justice Kennedy, who also agreed with the majority view in Rex v. Bond 
referred (at p. 400) to the old case of King v. Wylie, where Lord Ellenborough, 
after mentioning a case where a man committed three burglaries in one night 
and stole a shirt at one place and left it at another, and they were all so con- 
nected that the Court heard the history of all the three burglaries, remarked 
that 

“if several and distinct offences do so intermix and blend themselves with each 

other, the detail of the party’s whole conduct must be pursued....” (From report of 
the case sub nom Rez v. Whiley.) 
The difficulty in applying the rile in Makin’s case has been discussed at some 
length by Viscount Simon in a recent case of the House of Lords, Harris v. 
Director of Public Prosecutions,’ where it has been held that evidence as to 
other offences may be advanced by the prosecution without waiting to ascer- 
tain what is the line of defence adopted. These cases are undoubtedly distin- 
.guishable being cases where evidence as to similar criminal acts was sought to 
be adduced. But the principle would apply to evidence as to other offences 
if there is a nexus between the offence charged with the other offence or the 
two acts form part of the same transaction as to fall within s. 6 of the Evidence 
Act. 

In the present case, the defence of the accused, as already stated, was that 
he sustained serious injuries on that day as a result of an attack on him by 
one Gopalan and that the injuries sustained by him were not self-inflicted, as 
was the case of the prosecution. It was the case of the prosecution, however, 
that the accused had given a threat in the morning that after the deceased re- 
turned from his native place he would finish him off and then finish himself off 
also. The evidence as to the manner in which, according to the prosecution, - 
the injuries came to be sustained by the accused must be held, therefore, to 
be so closely connected with thé offence charged against him as to form part 
of the evidence upon which it was sought to be proved. In our view, there- 
fore, the learned Sessions Judge was right when he referred to this evidence 
to the jury on the ground that it was a part of the same transaction. 

It was then contended by Mr. Nair that the learned Judge’s charge to the 
jury was also not proper when he dealt with the law on the subject of circum- 
stantial evidence. In this connection, our attention was invited to a portion of 
the charge in para. 7, in which the learned Judge asked the jury to consider 
the explanation of the accused in juxtaposition with the other evidence and 
come to their conclusion whether the prosecution evidence was to be accepted 
or not. Then the learned Judge observed: 

“If the circumstances, which you think are established, point to the accused with 


5 (1804) 1 B. & P. (N.R) 92. 7 [1952] A. C. 694. 
6 (1804) 2 Leach. 988, at p. 985. 
9 


862 THE BOMBAY LAW REPORTER. [VOL. LXI 


reasonable definiteness as the probable assailant of the deceased in proximity of time 
and situation and if in these circumstances the explanation which he gives appears to 
be false to you then the falsity of that explanation itself you are entitled to take it as 
completing the chain of the evidence against the accused.” 

Mr. Nair pointed out that these observations were again repeated by the learn- 
ed Sessions Judge in para. 18 at the fag-end of his charge, and in support of 
his statement the learned Sessions Judge at both the places referred to the 
Supreme Court case in Deonandan Mishra v. The State of Bihar8. The obser- 
vations of the learned Judges of the Supreme Court which were quoted by the 
learned Sessions Judge in his charge are undoubtedly to be found in the last 
paragraph of the head-note of that case as also at p. 582. But, in our view, 
Mr. Nair’s grievance that the bald statement made by the learned Sessions 
Judge, relying on the Supreme Court case, was likely to confuse the minds of 
the. jury is, to some extent, justified. The learned Sessions Judge undoubtedly 
referred to the standard of proof required in the case of circumstantial evi- 
dence in the course of his charge; but, in our view, that should have been em- 
phasised at the end of the charge also if he wanted to repeat the observations 
of the Supreme Court as regards the effect of the falsity of the explanation 
given by the accused. Their Lordships of the Supreme Court emphasised -in 
the case of Deonandan Mishra v. The State of Bihar that the standard of proof 
required to convict a person on circumstantial evidence is well-established by 
a series of decisions of the Supreme Court. According to that standard, the 
circumstances relied upon in support of the conviction must be fully establish- 
ed and the chain of evidence furnished by those circumstances must be so far 
complete as not to leave any reasonable ground for a conclusion consistent 
with the innocence of the accused. Then having considered the evidence in 
the case, the Supreme Court summed up the various facts, which formed the 
links in the chain of circumstantial evidence in that case, and then observed 
(p. 581) :— 

“...These circumstances taken together, advance the case against the appellant very 

much beyond suspicion and reasonably and definitely point to the appellant as the 
person who committed the murder.” 
In our view, the later observations of their Lordships made at p. 582 must 
necessarily be read in the light of the earlier observations made by them at 
p. 581. We, therefore, accept the contention of Mr. Nair that it was possi- 
ble that the jury might have been somewhat misled by the manner in which 
only a part of the head-note of the Supreme Court case was referred to by the 
learned Sessions Judge at the end of his charge. 

‘We may also mention one other grievance of Mr. Nair regarding the learned 
Judge’s charge to the jury. It seems that one Pandurang Vasant Sawant, a 
police constable, was on duty at the K.E.M. Hospital when the deceased was 
brought to the hospital by Shankaran Nair and others, and he stated that 
Shankaran Nair told him that the injured person was stabbed by one Wasu 
Pillai in his boarding house. As the condition of the injured man was serious, 
this constable reported the matter to the Casualty Medical Officer. The injured 
person was admitted in the ward and after his admission he died. Then the 
constable gave information to the Bhoiwada police station and Sub-Inspector 
Sawant (P.W. 9) immediately arrived on the spot and recorded constable 
Sawant’s statement at the hospital. This statement of constable Sawant was 
treated by the prosecution as the first information report. _It appears, how- 
ever, that constable Sawant had himself recorded what Shankaran Nair had 
told him in his diary in Marathi, and while the statement of the constable 
which was recorded by Sub-Inspector Sawant did not mention the assailant’s 
name, the record in constable Sawant’s diary showed that the injured person 
was stabbed by the accused Wasu Pillai in Shankaran Nair’s boarding house. 
It seems that the prosecution relied on this entry in the constable’s diary 


8 [1955] 2 S. C. R. 570, at p. 582. 
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made at about 3.55 a.m. and that portion of the entry was read by the learned 
Sessions Judge to the jury. Mr. Nair contended that the Court is not entitled 
to refer to police diaries of a case under inquiry or trial, except for the pur- 
pose of aiding it in such inquiry or trial, and in support of his contention 
he relied on the case of Habeeb Mohammad v. The State of Hyderabad®. In 
the present case, what was read to the jury was not even a police diary but a 
private record kept by the police constable in his own diary as to what Shan- 
karan Nair told him when the deceased was brought in an injured condition 
at the K.E.M. Hospital. In our view, the learned Sessions Judge erred in 
reading out this entry in constable Sawant’s diary to the jury. 

In view of these two erroneous directions, in our view, it is necessary to go 
into the evidence in this case to satisfy ourselves as to whether the verdict of 
the jury is correct or not. 

[His Lordship after considering the evidence in the case, coneluded.]. 

In our view, the circumstances established in this case lead only to one 
conclusion, viz., that the accused was responsible for killing Krishnan as al- 
leged by the prosecution. 

The result is that we must hold that the unanimous verdict of the jury was 
correct, and that is also our view after a careful examination of the evidence 
on the record. The appeal, therefore, fails and is dismissed. 

Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Badkas. 


THE CENTRAL PROVINCES TRANSPORT SERVICES v. THE STATE 
TRANSPORT AUTHORITY.* 

* Motor Vehicles Act (IV of 1939), Secs. 64(£), 58(2), 57(3)—Regional Transport Authority 
renewing permit—Whether person opposing renewal of permit can appeal against 
order renewing permit—Persons entitled to prefer appeal against grant of permit. 

Under the Motor Vehicles Act, 1939, there is no express provision entitling a per- 
son who has opposed the renewal of a permit to appeal against the order of the 
Regional Transport Authority to. renew the permit. Section 64(f) of the Act pro- 
vides for appeals against orders granting permits and not for appeals against orders 
granting renewal of permits. 

It is only the person objecting to the grant of permit to afiother who is entitled 
to prefer an appeal. 

V. C. K. Bus Service v. R. T. Authority, Ram Gopal v. Anant Prasad’ and Prabhat 
Transport Union v. Mathura Prasad Shrivastava,’ referred to. 


r 


T facts appear in the judgment. 


M. N. Phadke, K. V. Tambe, K. L. Gupte and V. M. Golwalkar, for 
the petitioner. 

N. L. Abhyankar, Special Government Pleader, for respondent No. 1. 

E. J. Moharir, for respondent No. 2. 


MUDHOLKAR J. The petitioner is the Central Provinces Transport Services 
(to which we shall hereinafter refer as CPTS) which is under the ownership 
of the Government of Madhya Pradesh. Before the States Reorganisation Act 
came into force, the CPTS as well as the Provincial Transport Services (to 
which we shall hereinafter refer as PTS) were owned by the former Govern- 

9 [1954] S: C. R. 476. 1 [1957] A. I. R. S.C. 489. 
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ment of Madhya Pradesh and operated in Madhya Pradesh State in their res- 
pective areas. After the reorganisation of the States the CPTS were allotted 
to the State of Madhya Pradesh and the PTS were allotted to the Government 
of the State of Bombay. 

Permit No. 31 of 1955 was issued in favour of the CPTS by the Regional 
Transport Authority, enabling them to ply their buses on the Nagpur-Ramtek 
road on bazar days. This permit was granted for three years on March 15, 
1955. On January 10, 1958, the CPTS made an application for renewal of their 
permit to the Regional Transport Authority, Nagpur.. That application was 
granted on March 19, 1958, and their permit was renewed for a further period 
of three years. 

Against this order the PTS preferred an appeal before the State Transport 
Authority, Bombay, which is the appellate authority constituted under the 
Motor Vehicles Act. This appeal was heard on December 29, 1958, and allowed. 
By their order the State Transport Authority quashed the permit granted to 
the CPTS. Thereafter the PTS applied to the Regional Transport Authority, 
Nagpur, for grant of a permit for plying their buses, on the Nagpur-Ramtek 
road. We are informed that their application was granted and a permit has 
since been issued in their favour. Mr. Phadke, who appears for the CPTS, says 
that he does not know whether the CPTS opposed the application. 

Before us Mr. Phadke urged two points. The first point was that no appeal 
lay against an order renewing a permit and the second was that the PTS had 
not objected in writing to the grant of permit to the CPTS and, therefore, it 
did not have a right of appeal at all. 

It seems to us that both the contentions are correct and must be upheld. 
Section 64 of the Motor Vehicles Act reads thus :— 

“64, Any person— 

(a) aggrieved by the refusal of the Provincial or a Regional Transport Authority to 
grant a permit, or by any condition attached to a permit granted to him, or 

(b) aggrieved by the revocation or suspension of the permit or by any variation of 
the conditions thereof, or i 

(c) aggrieved by the refusal to transfer the permit to the person succeeding on the 
death of the holder of a permit, or 

(d) aggrieved by the refusal of the Provincial or a Regional Transport Authority to 
countersign a permit, or by any condition attached to such countersignature, or 

(e) aggrieved by the refusal of renewal of a permit, or 

(f) being a local authority or police authority òr an association which, or a person 
providing transport facilities who, having opposed the grant of a permit, is aggrieved 
by the grant thereof or by any condition attached thereto, or 

(g) being the holder of a licence, who is aggrieved by the refusal of a Regional 
.Transport Authority to grant an authorisation to drive a public service vehicle, 
may, within the prescribed time and in the prescribed manner appeal to the prescribed 
authority who shall give such person and the original authority an opportunity of being 
heard.” i 
It is contended on behalf of the PTS that an appeal did lie against the order 
of the Regional Transport Authority before the State Transport Authority 
under cl. (f) of this section. From the language used in cls. (a), (e) and (f) 
of this section it would be clear that the Legislature has deliberately drawn 
distinction between grant of a permit and renewal of a permit. Under cl. (a) 
where a person who has applied for grant of a permit is refused the permit, he 
is entitled to prefer an appeal. Under cl. (f) if a person or authority has 
opposed. the grant of a permit to another and is aggrieved by the grant of the 
permit, the persou or the authority can prefer an appeal. Under cl. (e) a person 
aggrieved by the refusal of the renewal of permit is entitled to prefer an appeal. 
There is no express provision entitling a person who has opposed the renewal of 
a permit to appeal against the order of the R.T.A. to renew the permit. In this 
connection it is to be noted that the Supreme Court has drawn a distinction bet- 
ween the grant of a permit and the renewal of a permit. Grant of a permit con- 
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fers a substantive right on the parties and one of the rights incidental to that 
right is the right of renewal of the permit. In V. C. K. Bus Service v. R. T. 
Authority,’ Venkatarama Ayyar J. of the Supreme Court observed as follows. 

. 492) :— 

d g n reading of the relevant provisions of the Act and of the rules leads indubitably 
to the conclusion that a renewal is a continuation of the permit previously granted. The 
fact that the grant of renewal is not a matter of course, or that it is open to the autho~ 
ritiés to impose fresh conditions at the time of renewal does not, when the permit is in 
fact renewed, alter its character as a renewal.” 

Bearing in mind this decision, if we look at cl. (f), the only conclusion which 
ean be drawn is that it provides for appeals against orders granting permits 
and not for appeals against orders granting renewal of permits. Mr. Abhyan- 
kar, however, referred to s. 58(2) of the Act which says that applications for 
renewal will be dealt with as if they were applications for grant of permits. 
Basing his argument on this provision, he said that since the procedure to be 
followed in the two matters is identical, a right of appeal would also be avail- 
able to a person who is aggrieved by an order granting renewal of a permit. 
We cannot accept this contention. Right of appeal is not a matter of proce- 
dure. What is dealt with in s. 58(2) is clearly the question of procedure and 
nothing more. Unless a right of appeal is expressly conferred it does not accrue 
to a person. 

Mr. Abhyankar referred to the decision of the Supreme Court in 
Bam Gopal v. Anant Prasad? and particularly on the following observations: 

“ ..The section (sec. 58(2)) therefore requires an application for the renewal of & 

permit to be dealt with in the same way as a new application for a permit. Such an 
application has therefore to be heard along with new applications for the permit. Again, 
no question of giving an application for renewal preference over new applications for 
permits which the section requires to be given, can arise unless they are considered 
together. We are therefore unable to hold that in the present case the State Transport 
Authority had no jurisdiction to consider the respondent’s application or to make any 
order in respect of it as it granted the appellant’s application for renewal. It follows: 
that the order that was made amounted in fact to a refusal to grant the permit to the- 
respondent.” 
According to Mr. Abhyankar these observations show that an appeal was im- 
pliedly held to be maintainable also against an order over-ruling the objection 
of a person to the grant of renewal of a permit to another. In the case before 
the Supreme Court the person had in fact made a substantive application for 
the grant of permit to himself but a permit was refused to him. It was because: 
of this circumstance that the Supreme Court held that he was entitled to file 
an appeal under cl. (a). In the case before us no application for grant of a 
permit on this route was made by the PTS. Incidentally, we may point out 
that in that case it was held that the provisions of cl. (f) relate to an entirely 
different matter. 

We may also mention that the view which we are taking is identical with 
that taken in Prabhat Transport Union v. Mathura Prasad Shrivastava® This. 
decision is, of course, not binding on us, but we are referring to it because it 
shows that for a long time this was the view taken in this part of the State. 

Since the appeal preferred by the PTS to the State Transport Authority was 
not euenle, its order made on December 29, 1958, cannot stand and must be: 
quashed. 

Upon the view we have taken on the first point, it is not necessary to say 
anything more on the second point. Since, however, the point was pressed before: 
us in argument, we feel, we must deal with it. The position is quite clear from 
the decisions of the Supreme Court in F. C. K. Bus Service v. R. T. Authority: 
and Ram Gopal v. Anant Prasad that it is only the person objecting to’the 
grant of permit to another who is entitled to prefer an appeal. Of course, iw 

1 [1957] A. I. R. 8.C. 489. 8 [1948] N. L. J. 117. 

2 [1959] A. I. R. S.C. 851, at p. 858. 
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the instant case, there was no question of grant of permit to the CPTS but only 
a renewal of permit. Assuming, however, that an appeal could have been brought 
even by a person in the position of PTS, such an appeal could not lie unless 
the PTS had preferred an objection to the grant of permit to the CPTS. In 
point of fact, no such objection was preferred by the PTS. What they did, 
_ however, was to write a letter: to the CPTS saying that the PTS was entitled to 
take over that route and that the CPTS was not entitled to run a service which 
was outside the territory of the State of Madhya Pradesh. A suggestion was, 
therefore, made in this letter by the PTS that the CPTS should either agree to 
the renewal of the permit in their favour up to May 15, 1958, or to stop running 
their buses on that route altogether. A copy of this letter was forwarded to 
the Regional Transport Authority with an endorsement to the effect that the 
renewal which had been applied for by the CPTS should be granted upto 
May 15, 1958. This endorsement does not fulfil the requirements of s. 57(3) 
and, in our opinion, no objection was preferred before the Regional Transport 
Authority. We are pointing this out because the State Transport Authority 
observed that there was no decision by the Regional Transport Authority 
regarding the objection of the PTS. 

` Apart from the view we have taken, we would like to point out that if the 
State Transport Authority was of the view that the PTS was entitled to a permit 
on that route, the proper course for them to take was not merely to ask for 
cancellation of the permit of the CPTS but to make a substantive application to 
the Regional Transport Authority for grant of a permit to them. 

Upon this view, we allow the petition, make the rule absolute, and quash the 
order of the State Transport Authority dated December 19, 1958. The costs 
of the petition will be borne by respondent No. 2. 

Petition allowed. 


CRIMINAL REFERENCE. 


Before Mr. Justice S. M. Shah. 


CHANDBI BADESHA MUJAWAR v. BADESHA BALWANT MUJAWAR.® 
Mahomedan law—Divorce—Husband in written statement, filed in maintenance pro- 
ceedings, stating that he had divorced his wife some years ago—Husband unable to 
prove such statement—Whether statement operates as declaration of divorce— 
Applicability of period of Tubr where divorce given orally to wife who has passed 
age of menstruation. ` 
Although a Mahomedan may fail to prove the allegation made by him in a written 
statement that he had divorced his wife some years ago, nevertheless the statement 
that he had so divorced his wife would operate as a declaration of divorce as from 
the date on which the statement was made. 
Asmat Ullah v. Mt. Khatun-Unnisa, applied. _ 
Under Mahomedan law where a divorce is given orally to a wife who has passed 
the age for periods of menstruation, the condition that oral declaration of divorce 
should be made between two periods of Tuhr is not applicable. 


THE facts appear in the judgment. 


8. B. Sukthankar, for the original applicant. 
D. E. Nandapurkar, for the original opponent. 
M. A. Rane, Assistant Government Pleader, for the State. 


S. M. Suan J. This is a reference made by the learned Additional Sessions 
Judge of Osmanabad with a recommendation that the order passed by the learn- 
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ed Magistrate was bad in law and that it should be altered so as to allow main- 
tenance to the wife only for a period of thrée lunar months from April 6, 1959, 
the date of the filing of the written statement by the husband. 

The parties to these proceedings are Mahomedans. It appears that the wife 
made an application for maintenance to the learned Magistrate under s. 488 
of the Criminal Procedure Code. The husband resisted the application mainly 
on three grounds: (1) that he had already divorced the wife about 30 years ago 
and that he was not liable to maintain her; (2) that there was no neglect or refu- 
sal on his part to maintain her; and (3) that he had not sufficient income for giv- 
ing separate maintenance to her. The learned Magistrate found in favour of 
the wife on all the three grounds and granted a sum of Rs. 10 per month as 
maintenance allowance to her as against the husband. The husband thereafter 
filed a revision application in the Court of Session at Osmanabad and submitted 
that the order of the learned Magistrate was bad in law. It was contended on 
his behalf that the statement by him in his written statement that he had 
divorced his wife operated as a divorce as from the date of the written state- 
ment since it was an expression of his intention to divorce her. The divorce, 
according to the husband, was thus effective from the date of the written state- 
ment which was April 6, 1959, and it was contended that under Mahomedan 
Law the wife could claim maintenance only during the period of Iddat which 
would be only three months. It was further contended that in so far as the 
learned Magistrate awarded maintenance without specifying the period for 
which it was to be paid, the order in that behalf was bad in law as it had the 
effect of awarding maintenance during the life-time of the wife. 

The learned Additional Sessions Judge was inclined to accept the contention 
raised on behalf of the husband and, relying upon the decision in Wahab Ali 
v. Qamro Bi,’ he was of the opinion that the statement by the husband in his 
written statement that he had divorced his wife about 30 years ago, if the fact 
of such divorce was not proved as had been held by the learned Magistrate in 
this case, operated as a declaration of divorce as from the date of the written 
statement and that, in that event, the wife would be entitled only to maintenance 
for a period of Iddat i.e. for three lunar months. The learned Additional 
Sessions Judge, accordingly, referred the matter to this Court with the recom- 
mendation as aforesaid. 

It was contended on behalf of the wife before me that such a statement as 
appeared in the written statement filed by the husband in this case only related 
to what was alleged to have taken place 30 years ago and that by no stretch of 
imagination or by any canon of construction could it have the effect of a decla- 
ration of divorce in presents. It was further contended that even if such a 
construction could be put upon the statement made in the written statement, 
there was no evidence on the record to show that it was made between the two 
periods of Tuhr as required by the Mahomedan Law. 

Turning to the first contention, prima facie it does appear that the statement 
în the written statement that the husband had divorced his wife 30 years ago 
could have no effect and would not amount to a divorce in presenti if it was not 
proved that the divorce had taken place as a matter of fact 30 years ago as alleged. 
The Mahomedan Law, however, seems to favour the husband more than the wife 
and it has given liberty to the husband not only to divorce the wife orally in the 
manner set out under the Mahomedan Law, but also by a writing, and there are 
authorities to show that if a Mahomedan husband makes a statement that he had 
divorced his wife some time in the past and the wife denies it, then the statement 
itself should be regarded as amounting to a declaration of divorce as on the date 
on which the statement is made. This may sound very strange to a lay-man. 
Nevertheless, if the Mahomedan Law allows this kind of latitude to a Maho- 
medah husband, it must be given effect to. 

On this point, reference may be made to Macnaghten’s Moohummadan Law, 
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4th edn., p. 296, where the learned author under case No. XLII has set out the 
question as well as the answer in the following form :— 

Q. “A person on the 20th of Suffur in the year 1232 Hijree (corresponding with the 
7th Pous of 1224, B.S.) declared that he had repudiated his wife by three divorces 
agreeably to the rules of the Moohummudan Law, from the year 1178 or upwards of 
forty-six years back. In this case, from what date should the divorce be held to take 
effect? 

R. Under the above cineaiuptarioas if the wife deny the fact of her having been 
divorced by the husband, the divorce according to Law, should be held to take effect 
from the date on which it was declared; as is laid down in the Shurhi Vigaya,—lIf a per- 
son say to his wife, whom he married previously to the day to which he referred the 
divorce ‘you are divorced yesterday,’ and she deny it, the divorce takes effect only from 
the moment of its being declared.” 

Reference may also be made to Syed Ameer Ali’s Mahomedan Law, 5th edv., 
Vol. II, p. 479. The learned author dealing with the ‘‘capacity for Talak’’ 
observes as follows :— 

“According to the Hanafi doctrines, although an acknowledgment of a talak, viz., an 
acknowledgment by a man that he had divorced his wife, extracted from him under com- 
pulsion, is ineffective; a talak actually pronounced under compulsion is valid... 

Whilst an acknowledgment extracted from the husband by compulsion, whether em- 
bodied in writing or not, is ineffective, an acknowledgment of talak made in jest or false- 
ly will take effect ‘judicially’ though it will not have any force in fore conscientiae. . 
These passages make it clear that although a Mahomedan may fail to prove ‘the 
allegation that he had divorced his wife some years ago, nevertheless, the state- 
ment made by him to the effect that he had so divorced his wife, even if it be 
false, would operate as an acknowledgment of the divorce by him or at any rate 
as a declaration of divorce as from the date on which the statement was made. 

The principles laid down by these two authorities appear to have been fol- 
lowed by the Allahabad High Court in Asmat Ullah v. Mt. Khatun-Unnisa.? 
That was a case precisely on all fours with the one before me. It was held by 
the trial Court in that case that there was absolutely no evidence on the record 
to prove that the husband had ever pronounced a divorce on oath. It appeared, 
however, and it was not disputed, that some 15 years before his death in 1930, 
the wife had instituted criminal proceedings against her husband in which she 
had claimed maintenance. In the written statement filed by the husband in 
those proceedings the husband had stated that three or four months before the 
date upon which he filed the written statement, he had divorced his wife accord- 
ing to Mahomedan Law. It also appeared that the husband had made a state- 
ment on oath on January 12, 1915, in the course.of which he deposed that he 
had divorced his wife by repeating thrice ‘‘I divorce you”. In view of the 
finding, however, by the trial Court that the divorce by the husband was not 
proved at all, the suit for possession of certain property, which the wife claim- 
ed as the heir of her husband, was decreed. In appeal, it was contended for 
the husband’s heirs that it must be held that the husband had at any 
rate divoreed his wife on the date upon which he made the afore-mention- 
ed statement in the written statement filed by him in the maintenance proceed- 
ings. It was held that the statement in the written statement filed by 
the husband was an acknowledgment of Talak alleged to have been granted by 
him already and that the divorce would be held to have effect at least from the 
date upon which the acknowledgment was made. Applying the ratio of that 
case to the facts of this case, in my opinion, it must be held that although the 
husband failed to prove the divorce which, he alleged, had taken place 30 years 
ago, he did divorce the wife as from the date on which he med the written state- 
ment, namely, April 6, 1959. 

It was next contended for the wife that such a statement, even if it amount- 
ed to a declaration of divorce as from' the date on which the statement was. 
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made, should have been made between two periods of menstruation as required 
by the Mahomedan law. The learned advocate, however, was unable to point 
out any authority to me stating that the condition which applied in case of 
an oral divorce equally applied to a divorce in writing. Besides, it appears 
that the wife in this case is well over 50 years of age and even if the condi- 
tion as regards an oral divorce applied to a divorce in writing, the condition 
was superfluous and incapable of performance for the obvious reason that the 
wife had passed the age for periods of menstruation. In my opinion, even 
where a divorce is given orally to a wife who has passed the age for periods 
of menstruation, the condition that oral declaration of divorce should be made 
between two periods of Tukr. would not be applicable, because it would be 
physically impossible to have any such periods between which such a decla- 
ration could be made. 

For these reasons, I accept the reference and modify the order passed by 
the learned Magistrate to the extent that the maintenance should be allowed 
to the wife at the rate fixed by the learned Magistrate only for a period of 3 
lunar months from April 6, 1959. Reference accepted. 


CRIMINAL REVISION. 


Before Mr. Justice S. M. Shah. 


AMBU KISAN VADITKE v. VENUBAI LIMBA VADITKE.* 
Criminal Procedure Code (Act V of 1898), Secs. 145, 439(2), 440—Revision application 
against order made in proceedings under s. 145—Whether s. 439(2) applies to such 
application. 


The obligation imposed upon the Court under s. 439(2) of the Criminal Procedure 
Code, 1898, to give an opportunity to the accused to be heard in support of the appli- 
cation made by him before an order to his prejudice is made, does not arise in the 
case of a revision application against an order passed in Chapter proceedings under 
3. 145 of the Code. : 

The combined effect of ss. 439(2) and 440 of the Criminal Procedure Code, 1898,’ is 
that whenever an application in revision is heard by a Court possessed of powers 
of revision and an order which is to the prejudice of the accused is likely to be 

: made, it is obligatory upon the Court to give an opportunity to the accused of being 
heard either personally or by a pleader in his own defence. 


“Tre facts appear in the judgment. 


Rk. W. Adik, for the applicant. 
G. N. Vaidya, for P. T. Borale and G. M. Vakil, for opponent No. 1. 
M. A. Rane, Assistant Government Pleader, for the State. 


S. M. Smam J. This is an application filed by the original party No. 2 
against the order passed by the learned District Magistrate, Ahmednagar, in 
a revision application against the order passed by the Taluka Magistrate, Shri- 
rampur, in the proceedings under s. 145 of the Criminal Procedure Code. It 
appears that there were disputes between party No. 1 and party No. 2 as re- 
gards the ownership of certain lands which admittedly belonged to one Limba, 
who was the husband of the original party No. 1. This Limba died some time 
in 1953 leaving the original party No. 1 as his heir, but it was contended by 
the original party No. 2 that the deceased had passed a sale-deed in respect 
of those lands in his favour only a day before his death and that he had also 
delivered possession of those lands to him. On the other hand, the original 
party No. 1, the widow of Limba, contended that she was entered in the re- 
cord of rights ‘as the successor to the deceased Limba in respect of those 
Jands and that she was in possession of those lands ever since her husband’s 


*Decided, June 30, 1960. Criminal Revision Application No. 282 of 1960. 
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death down to the date of the order which was made by the Taluka Magistrate 
in the Chapter proceedings. It appears, however, that both these parties con- 
tinued to quarrel over the possession of those lands until it was found by 
P.S.I., Shrirampur, that the dispute between the parties was likely to affect 
the public peace. Accordingly, the’ P.S.I. made a report on March 9, 1956, to 
the Taluka Magistrate, Shrirampur, with a request that action be taken under 
s. 145 of the Criminal Procedure Code. The Taluka Magistrate acting upon 
the report attached those lands and put them in possession of the Receiver. -In 
course of the Chapter proceedings before the Taluka Magistrate, written state- 
ments were filed by both the parties as well as affidavits of witnesses, and docu- 
mentary evidence was also produced in support of the respective claims. On 
a careful consideration of that material the Taluka Magistrate came to the 
conclusion that the claim made by the original party No. 2, the applicant in 
this application, that he was in possession of those lands even before the 
deceased. Limba passed the sale-deed in his favour as a tenant, was not at all 
proved by any evidence whatever. He also found that there was no substance 
in the contention of the applicant that possession of those lands was delivered 
to him by the deceased himself on the date of the sale-deed on the ground that 
the deceased, who died on the very next day, was not in a fit state of health 
to deliver the possession of any of those lands to him as alleged. Besides, the 
Taluka Magistrate found that the consideration which was alleged to have been 
paid by the applicant to Limba did not seem to have been paid at all and that 
it was a got up document and for these reasons, the Taluka Magistrate held 
that he could not believe that the applicant could have got into possession of 
any of those lands at all. He held, however, that if the applicant, as a matter 
of fact, was in possession of those lands as claimed by him, it must have been 
so as a result of the applicant having applied unlawful means for the purpose. 
Ultimately, he came to the conclusion that as against the claim of the applicant 
the claim to possession made by the legal heir of the deceased, namely, the 
opponent, should be protected, and ordered the Receiver of the lands to hand 
over possession of the lands to the opponent. As against this order the appli- 
cant filed a revision application to the District Magistrate and it seems that 
the learned District Magistrate without hearing the parties, passed an order 
confirming the order passed by the Taluka Magistrate. It is against this order 
of the learned District Magistrate that the applicant has filed the present 
revision application. ece 
It was contended by Mr. Adik, the learned advocate for the applicant, that’ 
the learned District Magistrate ought to have heard the parties before making 
his order and that, inasmuch as the parties were not heard by him, the deci- 
sion was opposed to law as also the rules of natural justice. The learned advo- 
cate for the opponent, on the other hand, contended that under s. 440 of the 
Criminal Procedure Code no obligation was cast upon the Court while exer- 
cising revisional jurisdiction to hear the parties to such application. “This 
section expressly provides that no party has any right to be heard either per- 
sonally or by pleader before any Court when exercising its powers of revision. 
The section, however, has got a proviso which says that the Court may, if it 
thinks fit when exercising those powers, hear any party either personally or 
by pleader and nothing in the section shall be deemed to affect s. 489(2). 
Sub-section (2) of s. 439 provides that no order under that section shall be 
made to the prejudice of the accused unless he has had an opportunity of 
being heard either personally or by a pleader in his own defence. The effect 
of these two provisions, in my opinion, is that although a party to an appli- 
cation in revision cannot claim any right to be heard either personally or by 
a pleader in support of or opposition to the application, discretion is given to 
the Court exercising revisional powers to call upon a party to such applica- 
tion to attend the hearing of the application and hear him personally or by 
a pleader. Despite the discretion which is vested in the Court under this 
section, however, by virtue of sub-s. (2) of s. 439 the Court in exercise of its 
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revisional powers cannot make any order on the application which would work 
to the prejudice of the accused unless,he has had an opportunity of being 
heard either personally or by a pleader in his own defence. In the result, 
whenever an application in revision is heard by a Court possessed of powers 
of revision and an order which is to the prejudice of the accused is likely to 
be made, it is obligatory upon the Court to give an opportunity to the accused 
of being heard either personally or by a pleader in his own defence. Relying 
upon these provisions, Mr. Adik, the learned advocate for the applicant, con- 
tended that here was an application made before the learned District Magis- 
trate for setting aside the order passed by the Taluka Magistrate and that 
application was dismissed without hearing him. He contended that the order 
that was passed by the learned District Magistrate did work to the prejudice 
of his client and that, therefore, the matter should be remanded to the learned 
District Magistrate for re-hearing according to law after giving proper oppor- 
tunity to his client of being heard in support of his application. It must be 
remembered, however, that in Chapter proceedings there is no complainant’ 
` and no accused. They are summary proceedings taken by a Magistrate em- 
powered in that behalf on the report of a police officer whose duty is to main- 
tain law and order when it is apprehended that a breach of the peace is likely 
to occur in respect of a certain property. It is upon this report that the 
Magistrate exercises his powers under s. 145 of the Criminal Procedure Code 
and generally orders the attachment of. the property which is the subject- 
matter of the dispute. ‘Thereafter he calls upon the parties to the dispute to 
file their written statements and proceeds further to determine the question as 
to the possession of the property at the date of the order with a view to finally 
dispose of the Chapter proceedings. It will thus be seen that in these pro- 
ceedings there is no complainant and there is no accused. If there is at all a 
complainant, he is the Sub-Inspector of Police and, if at all there are any 
accused, both the parties to the proceedings are the accused. The analogy of 
a complainant and an accused in ordinary criminal cases, however, cannot 
aptly be applied to a case such as this, as neither party to the dispute is alleged 
to have committed any offence and Chapter proceedings do not amount to a 
‘prosecution for any such offence. Accordingly, as there is no accused in- 
volved in the Chapter proceedings, the obligation imposed upon the Court 
under sub-s. (2) of s. 439 to give an opportunity to the accused to be heard 
“in.support of the application made by him before an order to his prejudice is 
‘made, cannot apply in this case and the order of the learned District Magis-. 
‘trate cannot be impugned on that account. 


Tt was next contended by Mr. Adik, the learned advocate for the applicant, 
that the Taluka Magistrate had not given a definite finding as to which of 
the parties was in actual possession of the lands in question at the date of 
the order. He contended that that was all that the Taluka Magistrate was 
entitled to do under s. 145 of the Criminal Procedure Code and that, having 
failed to come to any such finding, the case should be remanded to him for 
the purpose of recording that finding. It was urged, on the other hand, by 
the learned advocate for the opponent that the Taluka Magistrate did his best 
to come to the conclusion as to who was in actual possession of the land, but 
unfortunately, he did not derive any assistance whatever from the material on 
the record. The panchnama which was made at the time when the Receiver 
went to take possession of the land, also did not show as to from whom the 
possession was actually taken. There were crops standing on the lands, but 
the panchas could not find as to which of the parties was in actual Possession 
of the lands on that date. There was no reliable evidence also in the view of 
the Taluka Magistrate to enable him to come to the finding as to who in fact 
wąs in possession of the lands on that date. The best, therefore, that he could 
do in the circumstances was to trace the legal title of the parties concerned 
and come to the conclusion as to who could possibly be said to be in possession 
of the lands when the order under s. 145 was made by him. As stated above, 
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he came .to the conclusion that the claim to possession made by the applicant 
was inconsistent and untenable. He stated that it was inconsistent in the 
sense that in one breath the applicant claimed to be in possession of the lands, 
even before the sale-deed was passed in his favour by Limba, as a tenant, and 
in another breath he stated that the possession of the lands was given to him 
by the deceased himself on the very day the sale-deed was passed in his favour. 
The learned Taluka Magistrate also found that no steps were taken by the 
applicant to get the sale-deed in his favour recorded in the Revenue Records 
Þy means of a mutation entry. On the other hand, the opponent was admit- 
tedly the legal heir of the deceased Limba. Although Mr. Adik relied upon 
certain entries in the record of rights for the year 1955-56 showing that his 
client was in possession for that year at least, it is significant to note that he 
is not shown to have been in possession as an occupant. From an extract for 
-an earlier year Mr. Adik pointed out a pencil entry showing that his client’s 
name was entered as an occupant. But he was unable to point out any muta- 
tion entry in respect of the lands on the strength of the sale-deed in his favour. 
These entries, in the opinion of the learned Taluka Magistrate, did not give 
‘any strength to the case of the applicant, obviously because such entries could 
easily be manipulated. For all these reasons, the learned Taluka Magistrate 
came to the conclusion that it must have been the opponent who was in posses- 
sion of these lands all along ever since the death of her husband and that, if 
the applicant ever succeeded in getting possession of the lands, it must have 
been by unlawful means. In that event, in my opinion, it was perfectly legiti- 
mate for the learned Taluka Magistrate to hold that the possession of the 
legal heir of the deceased Limba should be protected rather than the alleged 
-possession of the applicant claiming under a sale-deed, which he thought, was 
-passed in suspicious circumstances. Accordingly, the Taluka Magistrate was, 
in my opinion, perfectly right in directing the Receiver to hand over posses- 
sion of the lands to the opponent. . 
the revision application before the learned District Magistrate, the en- 
tire matter seems to have been reviewed with great care and the learned Dis- 
trict Magistrate also came to the conclusion that there was nothing to find 
fault with in the order passed by the learned Taluka Magistrate. He agreed 
with the order that was passed and dismissed the application for revision. I, 
too, agree with the reasons set out and the orders made by both the Taluka 
Magistrate and the learned District Magistrate. I see no reason to interfere 
with the orders passed by them. If the applicant has any grievance against 
the order, it is not as if he has got no remedy at all. It is open to him to file 
a suit for a declaration of his title and recovery of possession on the strength 
of the sale-deed alleged to have been passed in his favour by the deceased . 
‘Limba a day before his death. But, so far as the present Chapter proceedings 
and the orders that have been passed therein are concerned, I do not see any 
warrant for my interference with them. In the result, the application is dis- 
missed and the rule is discharged. 
Application dismissed. 
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>- APPELLATE CIVIL. 
i Before Mr. Justice Naik. 
PANDURANG HARI JADHAV v. SHANKAR MARUTI TODKAR.* 


_ Bombay Tenancy and Agriciltural Lands Act (Bom. LXVII of 1948), Secs. 43C, 14, 29, 


89, 43A, 70(me)—Bombay . Tenancy and Agricultural Lands (Amendment) Act 
(Bom. XXXIII of 1952)—Bombay General Clauses Act (Bom. I of 1904), Sec. 7(e)— 
Lands situated in munictpal borough leased to defendant in 1954—Notice terminating 
tenancy on grounds of sub-letting and failure to cultivate lands personally given in 
1955—Suit filed in civil Court for eviction before coming into force of 8. 43C-—Whether 
civil Court has jurisdiction to grant relief to plaintiff. 

Two pieces of land situated within the limits of a municipal borough, which 
belonged to the plaintiff, were leased to the defendant in 1954. On December 9, 1955, 
the plaintiff gave a notice to the defendant terminating the tenancy on the grounds 
that the defendant had sub-let one of the two lands and he had failed to cultivate 
the other piece of land personally, and called upon the defendant to vacate the lands. 
On April 10, 1956, the plaintiff filed a suit against the defendant for eviction and 
arrears of rent. Pending the suit the Bombay Tenancy and Agricultural Lands 
(Amendment) Act, 1956, which inserted s. 43C in the principal Act, came into, force 
on August 1, 1956. On the question whether the civil Court had jurisdiction to ‘grant 
relief claimed by the plaintiff, it was contended that the suit was properly instituted 
in the civil Court during the period when the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1952, was in force and that the proviso to s. 43C did not 
affect the jurisdiction of the civil Court to continue the trial of the suit properly 
instituted before it:— 

Held, that the general words used in the proviso to s. 43C that the right of the 
tenant will not be affected, were not sufficient to divest the Court of the jurisdiction 
in respect of a suit which was already instituted before it. 

Under s. 89(2)(b) (ti) of the Act a legal proceeding in respect of any right is to 
be continued and disposed of as if the Act of 1948 was not passed. . If the words 
“the said right” used in the proviso to s. 43C of the Act of 1948 are interpreted to 
cover institution of proceeding or the right to institute proceeding, then obviously 
there would arise a conflict between that proviso and the provisions of s. 89(2)(b) 
(ii) of the Act of 1948, The only way to reconcile the provisions. of s. 89(2)(b) (ii) 


‘+, with the provisions of s. 43C, is to make a distinction between a right, which does 


not require the help of a tribunal or a Court for its crystallization and right which 
essentially accrues after the proceedings are instituted and to say that the former 
are covered by the words “said right” in the proviso to s. 43C, but not the latter. 

The provision contained in s. 70(me) of the Act is restricted to a case where the 
rent has been determined under the Act, that is to say, under the amended Act. 
This provision is prospective and cannot be applied to the rent, which accrued due, 
before the amendment. 

Dhondi Tukaram v. Dadoo Piraji! and Abbott v. Minister for Lands,’ referred to. 


Tue facts appear in the judgment. 


M. P. Paranjape, for the ‘applicant. 
G. 8. Gupte (Sr.), for opponent No. 1. 


Nar J. This revision application raises an interesting question under the 


Bombay Tenancy and Agricultural Lands Act, 1948 (hereinafter referred te 
as the Act of 1948). In truth, it presents one more riddle demanding solu- 
tion from this Court. The circumstances giving rise to this application may 
be briefly stated as follows: Survey Nos. 49/2 and 32/3, which belong to the 
petitioner, are situated within the limits of the Municipal Borough, Kolhapur. 


“Decided, June 30, 1960. Civil Revision 1 (1952) 55 Bom. L. R. 663: 
Application No. 205 of 1958. | 2 [1895] A. C. 425. 
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Opponent No. 1 took those lands on lease in 1954 for a period of eleven mont: 
Again on May 24, 1955, he passed another rent note for.a further period 
eleven months in favour of the ‘petitioner. On December 9, 1955, the pe 
tioner gave a notice terminating the tenancy and calling upon the oppone 
to vacate the lands with effect from March 31, 1956. It may be mentioned tł 
opponent No. 2 was a sub-tenant of opponent No. 1. On April 10, 1956, t 
petitioner (who will hereafter be called the plaintiff) filed a suit against t 
opponents (who will hereafter be called the defendants) for eviction and | 
rears of rent. The amount of rent claimed was Rs. 840. 


It was contended by the defendants that the civil Court had no jurisdicti 
to grant the reliefs claimed by the plaintiff. As regards the arrears of re 
they stated that the civil Court could not award the claim unless reasonal 
rent was settled by the Mamlatdar. On the basis of these contentions,. pre 
minary issues were framed by the trial Judge, who came to the conclusi 
that the civil Court has no jurisdiction to try the suit. At the same tin 
somewhat inconsistently, the trial Court referred the issue relating to reasc 
able rent to the Mamlatdar for a finding. It is against that order that t 
plaintiff has come up in revision. 

The main point for our consideration in this application is what is t 
effect of s. 43C and the proviso to that section, which were inserted by A 
No. XIII of 1956, in the Act of 1948, and which amendment came into force : 
August 1, 1956, that is to say, pending the suit. A brief legislative histo: 
in this respect will be necessary to appreciate the correct legal position. T 
Act of 1948 came into force on December 28, 1948. Section 88(J)(c) of th 
Act provided that the foregoing provisions of the Act were not: applicable 
respect of lands situated within the limits of the five municipal boroug 
named therein. Thereafter, in 1952 that section was amended by Act No. XX XI 
of 1952, which came into force on April 12, 1952. Under the amendment, t 
scope of s. 88(/)(c) was enlarged by providing that nothing contained in t 
foregoing provisions of the Act was applicable to the lands situated within t 
municipal limits of all municipal boroughs. Then came the Amending A 
No. XIII of 1956, under which the Act of 1948 received extensive amendmen 
and additions. By that Amending Act, s. 88(1)(c) came to be deleted and 
new provision was incorporated as s. 43C along with a proviso. That sectii 
runs thus: : , 

“Nothing in sections 32 to 32R (both inclusive) and 43 shall apply to lands in t 
areas within the limits of— 

(a) Greater Bombay, . 

(b) a municipal corporation constituted under the Bombay Provincial Municiy 
Corporations Act, 1949, 

(c) a municipal borough constituted under the Bombay Municipal Boroughs Act, 19: 

(d) a municipal district constituted under the Bombay District Municipal Act, 1% 

(e) a cantonment, or ` 

(f) any area included in a Town Planning Scheme under the Bombay Town Planni 
Act, 1954: : 

Provided that, if any person has acquired any right as a tenant under this Act ı 
or after the 28th December 1948, the said right shall not be deemed to have been affect 
by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, or (save 
expressly provided in section 43D), by the Amending Act, 1955, notwithstanding the fa 
that either of the said Acts has been made applicable to the area in which such land 
situate.” . 

The effect of the aforesaid proviso was recently considered by a Full Ben 
of this Court in Maganbhai Jethabhai Patel v. Somabhai.1 It was held in th: 
case that the proviso to s. 43C of the Bombay Tenancy and Agricultural Lan 
Act, 1948, affords protection to the tenant, if the tenant had the protectic 
under the Act, notwithstanding the fact that that protection was taken aws 


1 (1958) 60 Bom. L. R. 1888, F.B. 
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by the’ Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952. 
That protection must be given to the tenant even though the protection is 
claimed after a suit for ejectment was filed against him and the protection 
is afforded by the proviso which was énacted: after the suit was instituted. It 
was also held ' 

“that the right of the opponent as,a tenant under the Act of 1948, was, by a legal 
fiction introduced by the proviso to s. 43C, continued and was not affected by the Amend- 
ing Act of 1952.” 

It was further held 

“that the proviso to s. 43C was applicable to the case, as there was no final judgment 
against the opponent in the sense that the judgment given by the Mamlatdar was subject 
to revision, and the revisional Court was bound to take notice of the change in law 
effected by the proviso.” : 

The effect of s. 88(7)(c) introduced by Act No. XXXIII of 1952 was that, so 
far as the lands situated within the limits of the municipal boroughs were con- 
cerned, the provisions of the Act of 1948 did not apply and that the tenures 
were governed by the general law. Now, the result of s. 43C of the Act of 
1948 as interpreted by the Full Bench is that, so far as the rights and liabilities 
between the landlord and the tenant were concerned, the Act No. XX XIII of 1952 
may be treated as if it was never brought into operation and the tenant would 
continue to enjoy the protection given to him by the Act of 1948 before its 
amendment in 1952. 


The main argument advanced by Mr. Paranjape, for the petitioner, is that 
although the tenant can claim the rights which he had acquired under the 
Act of 1948 and which were held in abeyance for a time by the Act of 1952, 
but which were resuscitated with retrospective effect by the Amending Act 
No. XIII of 1956, that claim will not affect the jurisdiction of the civil Court 
before whom a suit was already instituted by the landlord. In this connec- 
tion he pointed out that in the Full Bench case cited above, it was conceded 
that the notice to quit was not a proper notice and the tenancy could not have 
been terminated by the landlord. It appears that the notice to terminate the 
tenancy in that case was given on the basis of the general law under the Trans- 
` fer of Property Act and inasmuch as the provisions of the Act of 1948 were 
held applicable as a result of legal fiction, the landlord’s right to terminate 
v the tenancy under the general law was no longer in existence. The suit, there: 
fore, filed on that basis could not survive. Mr. Paranjape contended that in 
the present case, the notice to terminate the tenancy is based on the grounds, 
which are available to the plaintiff under the provisions of s. 14 of the Act 
of 1948. The grounds for termination urged by the plaintiff are two: (1) 
that defendant No. 1 has sub-leased one of the two lands in favour of defend- 
ant No. 2 and (2) that defendant No. 1 has failed to cultivate the other piece 
of land personally. If we turn to s. 14, sub-s. (J) (a), we will find that the 
first ground is covered by sub-cl. (iii) and the second ground by sub-cl. (iv). 
Even if, therefore, the rights of the tenant flow from the provisions of the 
Act of 1948, still the tenancy is liable to be terminated. The only question 
which remains for consideration is about the forum. Section 29 of the Act of 
1948 in effect lays down that a tenant who is entitled to possession of any land 
or dwelling house may apply in writing to the Mamlatdar for securing posses- 
sion of the same. Similarly, the landlord shall not obtain possession from a 
tenant except under an order of the Mamlatdar. Mr. Paranjape’s argument, 
in short, was that so far as the right of either the landlord or tenant to ap- 
proach the Mamlatdar is concerned, it is not a substantive right; that the suit 
was properly instituted in the civil Court during the period when the 
Act No. XXXIII of 1952 was in force and that the proviso to s. 430 would not 
affect the jurisdiction of the civil Court to continue the trial of the suit pro- 
perly instituted before it. It is clear from the decision in the Full Bench 
case that so far as the rights of the parties are concerned they are governed 
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by the provisions of the Act and in the language of the learned Chief Justice 
in that case ‘the judgment will have to be moulded in accordance with the 
law which was recently enacted’. The point to be considered is whether this 
principle applies even in respect of s. 29 of the Act of 1948. If Mr. Paranjape’s 
argument is correct, then the civil Court will have jurisdiction to continue 
the suit, but, at the same time it will have to apply the provisions of s. 14 
and all other relevant provisions of the Act of 1948 in that respect and can- 
not proceed on the basis of the general law enacted in the Transfer of Pro- 
perty Act. In other words, that means that the civil Court will examine 
whether the grounds on which the tenancy was purported to be terminated 
are valid under the provisions of s. 14 of the Act. But, that is on the assump- 
tion that the civil Court continues to have the jurisdiction. 


In order to arrive at a correct conclusion on this point, it is necessary to 
consider carefully the words used in the proviso to s. 43C of the Act of 1948. 
The relevant words are: ‘‘the said right shall not be deemed to have been 
affected by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 
1952”. In other words, the short question before us is, whether this right in- 
eludes or embraces the right of the tenant to demand that the case be heard 
by a particular forum. Mr. Gupte, for the opponents, contended that here is 
a special enactment under which a special tribunal has been created. The 
main object of the Act is to provide protection to the tenant and the Legisla- 
ture in their wisdom felt that this protection would best be afforded by the 
specially constituted tribunal. He, therefore, argued that the right to demand 
that the parties should approach the specially constituted tribunal is in the 
nature of a substantive right and would be covered by the expression ‘‘the 
said right” in the proviso to s. 43C of the Act of 1948. On the other hand, 
Mr. Paranjape argued that the right to approach a particular forum is a pro- 
cedural right and it is a well-established principle that nobody can have a 
vested right in procedure. In my opinion a general distinction between a sub- 
stantive right and a procedural right will not help us in solving the problem. 
We will have to examine the provisions of the Act of 1948 and try to find out 
as to which of those sections can be said to confer rights upon the tenant, which 
have been preserved by the proviso to s. 48C of the Act of 1948. Broadly 
speaking, these provisions can be divided into two categories. In the first cate- 
gory will fall those provisions, under which a right, pure and simple, is con- 
ferred upon a tenant, which exists in its own right and which requires no help 
from any tribunal for its crystallization. The second category will embrace 
those rights which require the assistance of a tribunal or Court for their en- 
forcement or for their crystallization. If we take for instance two sections viz., 
ss. 14 and 29 of the Act of 1948, the distinction noted above will be clearly 
recognised. Section 29 lays down that a landlord as also a tenant must ap- 
proach the Mamlatdar for the purpose of seeking possession of an agricultural 
land. Mr. Paranjape doubted whether this could be considered to be a right 
- at all. But, I have no doubt in my mind that the right conferred by s. 29 is 
a right and may be protected under the proviso to s. 43C under certain cir: 
cumstances. Section 14 relates to the mode of termination of tenancy. It 
lays down a specific manner in regard to the termination of the tenancy of an 
agricultural land. The right conferred by s. 14 exists in its own right and, 
. In that sense, is a vested right. So far as the right conferred by s. 29 of the 
Act of 1948 is concerned, although the right may have accrued it is possible 
that its enforcement has not taken place and the crystallization of that right 
will begin from the day when an action is instituted for its enforcement. If 
a right has accrued under an existing Act but its enforcement is postponed 
and in between the Act is repealed and a new Act intervenes, then the right 
would obviously be lost, because its enforcement will have to be sought in the 
forum created by the new Act. Here, we have an exactly contrary case. The 
tenancy, according to the plaintiff, was duly terminated—whether it was right- 
ly terminated is, of course, a moot question and will have to be decided by a 
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proper tribunal—and a suit was instituted in a competent Court for the en- 
forcement of the right accrued to him. Now, it is difficult to hold that, if the 
tenancy is properly terminated or is held to have been properly terminated, 
the Court, which was competent when the suit was instituted, would cease to 
have jurisdiction to try the suit. It is possible for the Legislature to provide 
that although a suit is instituted in a competent Court that Court would cease 
to have jurisdiction on the passing of the subsequent legislation and that re- 
course must be had to the new forum constituted under the latter Act. But, 
we require very clear and unambiguous words for arriving at such startling 
result. The general words used in the proviso to s. 43C that the right of 
the tenant will not be affected will not, in my opinion, be sufficient to divest 
the Court of the jurisdiction in respect of a suit, which was already instituted 
before it. 

In this connection we may refer to the provisions of s. 89 of the Act of 
1948. Section 89 introduces the usual saving clause and provides :— 

“(1) The enactment specified in Schedule I is hereby repealed to the extent men- 
tioned in the fourth column thereof. 

(2) But nothing in this Act or any repeal effected thereby— 

(a) shall affect the amendments made in section 59 of the Bombay Land Revenue 
Code, 1879, or sections 6 and 9 of the Khoti Settlement Act, 1880; 

(b) shall, save as expressly provided in this Act, affect or be deemed to affect, 

(i) any right, title, Interest, obligation or liability already acquired, accrued or in- 
curred before the commencement of this Act, or 
. Gi) any legal proceeding or remedy in respect of any such right, title, interest, 

* obligation or liability or anything done or suffered before the commencement of this Act, 

zand any such proceedings shall be continued- and disposed of, as if this Act was 
not passed.” 
The important clause is cl. (6) of sub-s. (2) and the words “‘save as expressly 
provided in this Act” are significant. Now, so far as the rights of the tenant 
are concerned, it is expressly provided that they are saved with retrospective 
effect by the proviso to s. 43C of the Act of 1948. But, so far as the proceeding 
already instituted is concerned, there is no express provision in the Act of 
1948. In this background, let us analyse the wording of sub-cl. (#1) of el. (b) 
of sub-s. (2) cited above. It will be clear that there is difference in the langu- 
age employed in the sub-cl. (#) and the language employed in s. 7(e) of the 
Bombay General Clauses Act. Under s. 7(e} of the latter Act, if a right has 
accrued before the repeal or the amendment of the provision under which it 
had accrued, then the enforcement of that right can be made even after the 
repeal or amendment. This is clear from the words ‘‘legal proceedings or 
remedy may be instituted, continued or enforced”? occurring in s. 7(e) of the 
General Clauses Act. The word ‘‘instituted’’ oecurring in the above section 
is important. The word ‘‘instituted’’ has not been used in sub-cl. (42) of sub- 
s. (2) (b) of s. 89 of the Act of 1948. The only words used therein are ‘‘pro- 
ceedings shall be continued and disposed of’’. This distinction was emphasized 
by Mr. Justice Gajendragadkar in Dhondi Tukaram v. Dadoo Piraji2 and 
the observations at page 669 are relevant for the purpose of our discussion. 
They are as follows: , 

“.,.But on the other hand, if the Legislature has expressly provided that pending 
proceedings in respect of a right which had accrued to the landlord to evict a trespasser 
or a tenant whose tenancy has been duly determined should be continued and disposed 
of as if this Act has not been passed, we must give effect to that provision 
Section 82(2) (b)(ii) unambiguously lays down that any legal proceeding in respect of 
rights mentioned in s. 89(2) (b)(i) shall be continued and disposed of as if this Act was 
not passed.. It would be noticed that what are saved are only pending proceedings. In other 
words, if a proceeding is instituted subsequent to the commencement ef the Act, it would 
be governed by this Act notwithstanding the fact that the right itself had accrued to 


2 (1952) 55 Bom. L. R. 668. 
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the party prior to the Act. In this connection it’ would be pertinent to point out that the 
last clause of s. 89(2) differs in one material particular from s. 7 of the Bombay General 
Clauses Act. Section 7 of the General Clauses Act deals: with the effect of repeal, and, 
“broadly stated, it provides, inter alia, that the repeal of an Act would not affect a right 
which had vested in a party under the repealed Act and it safeguards any legal proceed- 
ings which the party may institute in assertion of the said right.” l 
What is necessary to be noted is that under s. 89(2)(b) (it) a legal proceeding 
‘in respect of any right is to be continued and disposed of as if. the Act of 1948 
was not passed. If the words ‘‘the said right” used in the proviso to s..43C 
‘of the Act of 1948 are interpreted to cover institution of proceeding or the. 
right to institute proceeding, then obviously there would arise a conflict be- 
tween that proviso and the provisions of s. 89(2)(b)(#) of the Act of 1948. 
The only way to reconcile the provisions of s. 89(2) (6) (#) with the provisions 
of s. 43C, is to make a distinction between a right, which does not require the 
help of a tribunal or a Court for its crystallization and a right which essentially 
accrues after the proceedings are instituted and to say that the former are 
covered by the words ‘‘said right’’ in the proviso to s. 483C, but not the latter. 
In this connection, I may refer to a passage at p. 431 in the judgment of 
the Privy Council in Abbott v. Minister for Lands, cited with approval in 
the Full Bench decision in Maganbhai Jethabhai Patel v. Somabhat, which is as 
follows :— f 
“Tt may be, as Windeyer J. observes, that the power to take advantage of an enact- 
ment may without impropriety be termed a ‘right’. But the question is whether it is a 
“right accrued’ within the meaning of the enactment which has to be construed. | 
Their Lordships think not, and they are confirmed in this opinion by the fact that- 
the words relied on are found in conjunction with the words ‘obligations incurred or 
imposed’. They think that the mere right (assuming it to be properly so called) exist- 
ing in the members of the community or any class of them to take advantage of an 
enactment, without any act done by an individual towards availing himself of that right, 
cannot properly be deemed a ‘right accrued’ within the meaning of the enactment.” 
The view taken by me receives further support from the provisions of s. 29 . 
of the Act of 1948. Section 29 lays down a period of two years for making 
an application to the Mamlatdar for possession from the date on which the 
right to obtain possession of the land or dwelling house is deemed to have 
accrued to the landlord. Let us assume that the landlord has filed a suit in 
the civil Court, as has been done in this case, but asa result of the new enact-.’ 
ment, the Court is held to have no jurisdiction, then in the absence of power 
having been given to the former Court to transfer the proceedings to the newly . 
constituted Court, the landlord’s remedy may be completely lost. There’ is no 
provision, whatsoever, in the Act of 1948, which empowers the civil Court to - 
transfer the proceedings, which have been duly instituted in that Court ‘to 
the Mamlatdar. Nor is there a provision which enables the civil Court to 
return the plaint for presentation to the proper Court. My attention was 
drawn to a decision in Dhondi Tukaram v. Dadoo Piraji in which it was:held' 
that whenever an issue arises before the civil Court, which under the statute 
is required to be decided by the Mamlatdar, then that issue may be referred 
to the Mamlatdar and the suit may be kept pending till the return of the 
finding from the Mamlatdar. It was pointed out that this view was taken when 
there was no provision, which enabled the Court to do so. In my view, the 
analogy will not hold good. In Dhondi Tukaram v. Dadoo Piraji all that. was 
done was that the suit was kept pending till the return of the finding from 
the Mamlatdar. There was no challenge to the jurisdiction of the Court. An 
incidental issue which could not be tried by the civil Court and which the 
Mamlatdar alone was competent to try, was referred to him: -Recourse was 
had to this step with a view to save the jurisdiction of the civil Court. I do 
not think that it would be competent to the civil Court to transfer the suit 


3 [1895] A. C. 425. 
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‘tothe Mamlatdar in the absence of any specifie provision and unless that is 
‘done, the difficulty of limitation may.come in, at any rate, in some cases. 

Mr. Gupte then pointed out that inthe case, which was decided by the Full 
Bench, the suit was filed under the Mamlatdar’s Courts Act before the coming. 
into operation of the Act No. XX XIII of 1952. That proceeding was, therefore, 
competently instituted in that Court. He further pointed out that inspite of 
this fact, the Full Bench held that the suit was not maintainable in view of the 

_llew provisions incorporated by the Act No. XUI of 1956. He, therefore, argued 

that the question, which is now raised in these proceedings, must be deemed 
to have been decided by necessary implication in the Full Bench case. I am 
unable to accept this line of reasoning. It appears that the Full Bench direct- 
ed the dismissal of the suit before the Mamlatdar under the Mamlatdar’s 
Courts Act, because the ground on which the suit was based viz., the termi- 
nation of the tenancy, could not survive, as the tenancy could not be termi- 
nated under the ordinary law. As stated above, in the present case, it is con- 
tended for the plaintiff that the tenancy has been terminated under the pro- 
visions of s. 14 of the Act of 1948 and that that is the issue, which needs to 
be gone into at the final hearing. 

Mr. Paranjape then drew my attention to a new provision viz., s. 43A, which 
was also introduced by the Amending Act No. XIII of 1956. Section 43A, in 
effect, provides that the provisions of ss. 4B, 14 and 31, among others shall 
not apply to leases of land granted for the cultivation of sugarcane or the 
growing of fruits or flowers or for the breeding of livestock. He pointed out 
that the rent notes specifically mentioned that the lands were taken on lease 
for preparing ‘gur’. He also pointed out that even the trial Court has framed 
an issue on this point and referred it along with the other issue to the Mam- 
latdar. Mr. Gupte contended that this case was never pleaded and, therefore, 
the trial Court was wrong in framing an issue in that respect. He also pointed 
out that the rent notes are not before this Court and his instructions were that 
the recitals of the rent notes did not show that the lands were taken for grow- 
ing sugarcane. Apart from these aspects of the matter, the point for consi- 
deration is, whether the plaintiff can avail himself of the provisions of s. 48A 
of the Act of 1948 in respect of a cause of action, which accrued before the 

~ coming into operation of the Act No. XIII of 1956, and a suit instituted on that 
basis before that date. Obviously, the provisions of s. 43A are prospective 
. and there is nothing in the Act to indicate that they have retrospective effect, 
so as to affect pending proceedings. If the plaintiff claims any right on the 
basis of s. 43A, he is at liberty to institute a fresh proceeding in that respect. 

There remains, finally, the question regarding the arrears of rent. The ar- 

„rears of rent had accrued due-before the coming into operation of Act No. XIII 
of 1956. Reliance was placed on the provisions of s. 70(me) of the Act of 
` 1948, which lays down that one of the duties and functions to be performed 
_ ‘by the Mamlatdar is to direct the payment of rent determined under the Act 
or the arrears thereof. There was no similar provision-in the Act before its 
amendment. It was consistently held by this Court that the civil Court has 
- Jurisdiction to award a decree in respect of arrears of rent. The provision 
‘contained in s. 70(me) is restricted to a case where the rent has been deter- 
mined under the Act, that is to say, under the amended Act. That in itself 
‘is sufficient to show that this provision is prospective and cannot be applied to 
the rent, which accrued due, before the amendment. No rent could be deter- 
mined under the provisions of the Act of 1948 as amended in 1956 before the 
amendment was brought into force. I do not, therefore, think that the juris- 
diction of the civil Court in that respect is taken away. Of course, the case 
will have to be sent back to the Mamlatdar for determining the reasonable 
rent. Mr. Paranjape contended that s. 12 of the Act of 1948, which empower- 
` ed the Mamlatdar to determine the reasonable rent, has been repealed by the 

- Act No. XIII of 1956, and, therefore, the Mamlatdar has no power to determine 
the reasonable rent under that section. I am unable to accept this contention. 
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The arrears of rent had become due before the coming into operation of Act 
No. XII of 1956. At that time, s. 12 was in force. Even under the new Act, 
the Mamlatdar has power to determine the rent, though he will have to deter- 
mine the same by applying the provisions of the new Act. Whatever that may 
be, there is no inherent want of jurisdiction in the Mamlatdar for determining . 
reasonable rent. In my opinion, therefore, the Mamlatdar is entitled to apply 
the provisions of the repealed s. 12 for the purpose of determining the reason- 
able rent, so far as the arrears which accrued due before the coming into force 
of Act No. XIII of 1956, are concerned. 

The result, therefore, is that the application partly succeeds. The suit will 
be continued before the civil Court for granting relief both in respect of the 
arrears of rent as also for the recovery of possession of the lands. Only the 
first issue framed by the trial Court regarding the reasonableness of rent 
should be referred to the Mamlatdar and after his finding is received the trial - 
Court should proceed to dispose of the suit in accordance with law. No order ` 


as to costs. 
Order accordingly. - 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Badkas. 


LAXMAN MORESHWAR MAHURKAR v. ASSISTANT COMMISSIONE 
OF SALES TAX, BOMBAY.* -. 
Constitution of India, Arts. 282, 226—Law Officers (Conditions of Service) Rules and 
Rules for the Conduct of Legal Affairs of Government, 1939, Rule 189¢—-Govern~ 
ment servants prosecuted for offence under Indian Penal Code not committed in 
discharge of their official duties—State Government expending public montes for 
defence of such persons—Whether such expenditure can be challenged by taxpayer 
in Court—Rule 189 whether curtails powers of Government under art. 282. 


A tax payer has no right to challenge expenditure of public monies by Government. 

If the Government purports to spend money for a purpose which it characterises 
as a public purpose though in point of fact it is not a public purpose, the proper 
place to criticise the action of the Government would be the Legislature or the Appro- 
priation Committee. The Courts are not the forum in which Government's action 
could be sought to be criticised or restrained. 

Rule 189 of the Law Officers (Conditions of Service) Rules and Rules for the 
Conduct of the Legal Affairs of Government, though it should be observed as far 
as possible by the Government in its dealings, is not one which curtails the powers 
of the Government conferred upon it by art. 282 of the Constitution of India. It can 
only be regarded as a rule for the guidance of Government servants and nothing 
more. : 

Bombay Municipality v. Govind Laxman,’ distinguished. 
Ram Jawaya v. State of Punjab,’ referred to. 


. Ons Laxman (petitioner) lodged a complaint before the Magistrate, First 
Class, Nagpur, under s. 500 read with s. 109, Indian Penal Code, against the 
Assistant Commissioners of Sales Tax, Bombay (respondents Nos. 1 and 2) 


*Decided, July 6, 1960. Special Civil by them in the discharge of their duties may 


Application No. 156 of 1960. consist of :— 

(a) engagement at Government expense of 
counsel to appear in such proceedings on behalf 
of the officer concerned : or 

(6) reimbursement to the officer concerned 
of whole or part of the expenses incurred by 

” ë 


f “189. 
servants who have to institute or defend civil or 
eriminal proceedings in respect of acts done by 
them in the discharge of their official duties- 
(1) The assistance which Government may 
grant to its officers who have to institute or 
defend civil or criminal proceedings in respéct 
of acts done by or purported to have been done 


a 


Grant of assistance to Government. 


him in such proceedings. 
1 (1948) 51 Bom. L. R. 190. 
2 [1955] A. I. R. 8.0. 549. 
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and two others. The Magistrate took cognizance of the complaint and regis- 
tered a case, and issued summons to all the accused. Respondents Nos. 1 and 
2 contended that the proceedings could not be initiated in the absence of 
sanction under s. 197 of the Code of Criminal Procedure as they were Govern- 
ment servants. The Magistrate accepted the contention and discharged the 
respondents. The petitioner applied in revision to the Additional Sessions 
Judge, Nagpur, who set aside the order of discharge of the respondents and 
remanded the case to the District Magistrate with the direction that he by 
himself or by any of the Magistrates subordinate to him make further enquiry’ 
in the complaint. The respondents applied in revision to the High Court of 
Bombay at Nagpur for setting aside the order of the Additional Sessions Judge, 
Nagpur, but the High Court dismissed the revision application. 


The petitioner thereafter filed a petition under arts. 226 and 227 of the 
Constitution praying for a writ of certiorari quashing the Government Resolu- 
tion sanctioning the defence expenses of the respondents and for a further ap- 
propriate writ of prohibition or any other writ, order or direction restraining 
‘the State of Bombay from incurring expenses for the Gefence, travelling and 
other allowances of the respondents in relation to the criminal case pending in 
the Court of the’ Judicial Magistrate, First Class, Nagpur. 


` The application was heard. 


P. G. Phadke, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for the respondents. 


MUDHOLKAR J. This is an application by a sales tax practitioner praying for 
the issue of a writ against the State of Bombay prohibiting it from expending 
public funds for the defence of respondents Nos. 1 and 2 who are Assistant 
Commissioners of Sales Tax in the State of Bombay. This petition was prefer- 
red before the reorganization of the State of Bombay. 


The petitioner’s contention is that the State of Bombay is not justified in ex- 
pending public monies for the defence of respondents Nos. 1 and 2 who are 
being prosecuted at the petitioner’s instance before a Magistrate in Nagpur for 
an offence under s. 500 read with s. 109 of the Indian Penal Code. The peti- 
tioner concedes that the grant of assistance to Government servants who have 
to institute or defend civil or criminal proceedings in respect of acts done by 
them in the discharge of their official duties is permissible under r. 189 of the 
Law Officers (Conditions of Service) Rules and Rules for the Conduct of the 
Legal Affairs of Government. But according to him, respondents Nos. 1 and 2 
are not entitled to the grant of assistance because it has been judicially held 
in this case that they are not being prosecuted for an act done by them in’ the 
discharge of their official duties. The rule in question, therefore, does not cover 
their case. : 

What happened was that an objection was raised on behalf of respondents 
Nos. 1 and 2 before the trying Magistrate to the effect that the acts complained 
of could be said to have been committed by them in the course of their official 
duties and that, therefore, the sanction of their superior officer for their pro- 
secution was necessary under s: 197 of the Code of Criminal Procedure. Their 
objection was upheld by the trying Magistrate, but a different view was taken 
by the Additional Sessions Judge, Nagpur, in the revision preferred before 
him by the petitioner. The learned Additional Sessions Judge held that the 
acts could not be said to have been committed by them while acting or purport- 
ing to act in the discharge of their official duties and, therefore; no sanction as 
contemplated by s. 197 of the Criminal Procedure Code was necessary. 
Mr. Phadke who appears for the petitioner argued that this being the view of 
the Court, we must look at the action of the Government in the light of that 
view. The Government must be considered to be bound by this view and, there- 
fore, is not entitled to give the benefit of r. 189 to respondents Nos. 1 and 2. 

L.R.—56. y 
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It is true that the learned Additional Sessions Judge has taken the view that 
the acts complained of were not committed by respondents Nos. 1 and 2 in the 
discharge of their official duties and since respondents Nos. 1 and 2 have not 
challenged that view they are bound by it. The Government, however, was no 
party to the proceedings in the Court below and cannot be said to be strictly 
bound by the decision of the learned Additional Sessions Judge. 

Apart from that, it seems to us that a tax payer has no right to challenge 
expenditure of public monies by Government. In this connection, our atten- 
tion was invited by Mr. Phadke to the decision of this Court in Bombay 
Municipality v. Govind Lazman', in which a Division Bench of this Court 
allowed a rate payer of Bombay to challenge the spending of municipal funds 
by the Bombay Corporation contrary to the provisions of the City of Bombay 
Municipal Corporation Act. In that case the learned Chief Justice followed 
an Irish decision, The Queen v. Drury,? and held that a rate payer can, with- 
out establishing special injury to himself, come before the Court under s. 45 
of the Specific Relief Act and ask for the issue of a writ corresponding to a 
high prerogative writ Issued by the High Court, restraining a public authority 
from misspending public funds. A distinction must however be drawn between 
the powers of a municipal corporation and the powers of the Government of a 
State. The municipal funds vest in the Corporation as trustees on behalf of 
the public and they are by statute required to expend those funds only for pur- 
poses permitted by the statute. The position of a Government is, however, 
different. The powers of a State Government are much wider as would appear 
from art. 282 of the Constitution which runs thus: 

“The Union or a State may make any grants for any public purpose, notwithstand- 

ing that the purpose is not one with respect to which Parliament or the Legislature of 
the State, as the case may be, may make laws.” 
This provision confers a very wide discretion on a State Government. It is 
for the State Government to decide what is a public purpose and what is not 
a public purpose. It is true that rule 189 is one of those rules which has been 
framed by the Government for indicating a publi purpose for which public 
funds may be expended by it. But that rule, though it should be observed as 
far as possible by the Government in its dealings, is not one which curtails 
the powers of the Government conferred upon it by art. 282 of the Constitution. 
It can only be regarded as a rule for the guidance of Government servants and 
nothing more. If the Government purports to spend money for a purpose 
which it characterises as a public purpose though in point of fact it is not a 
public purpose, the proper place to criticise the action of the Government would 
be the Legislature or the Appropriation Committee. The Courts are not the 
forum in which the Government’s action could be sought to be criticised or 
restrained. Wide as the powers of the High Court are under art. 226 of the 
Constitution, they do not extend as far as the petitioner would like them to go. 
The business of governing the State is entrusted by the Constitution to the 
executive Government. How to spend public money is part of the exe- 
cutive functions of the Government and it is not permissible to the High 
Court to interfere with the powers of the Government in this respect. 

By way of analogy we may refer to the following passage from Willoughby 
on the Constitution of the United States, Vol. I, second ed., p. 21, (quoted from 
Massachusetts v. Mellon?) (pp. 486-488) : 

“,,.The interest of a taxpayer of a municipality in the application of its moneys is 
direct and immediate, and the remedy by injunction to prevent their misuse is not in- 
appropriate...The reasons which support the extension of the equitable remedy to a 
single taxpayer in such cases are based upon the peculiar relation of the corporate tax- 
payer to the corporation, which is not without some resemblance to that subsisting 
between stock-holder and private corporation...But the relation of a taxpayer of the 


1 (1048) 51 Bom. L. R. 190. 8 (1928) 262 U.S. 447, 67 Law. Ed. 1078. 
2 (1894) L. R. 2 Ir. 489. . 
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United States to the Federal Government is very different. His interest in the moneys 
of the Treasury—partly realized from taxation and partly from other sources—is shared 
with millions of others; is comparatively minute and indeterminable; and the effect upon 
future taxation of any payment out of the funds so remote, fluctuating, and uncertain, 
that no basis is afforded for an appeal to the preventive powers of a court of equity. 

The administration of any statute, likely to produce additional taxation to be impos- 
ed upon a vast number of taxpayers, the extent of whose several liability is indefinite 
and constantly changing, is essentially a matter of public, and not of individual, concern. 
If one taxpayer may champion and litigate such a cause, then every other taxpayer may 
do the same, not only in respect to the statute here under review, but also in respect of 
every other appropriation act and statute whose administration requires the outlay of 
public money, and whose validity may be questioned. The bare suggestion of such a 
result, with its attendant inconveniences, goes far to sustain the conclusion which we 
have reached, that a suit of this character cannot be maintained. It is of much signi- 
ficance that no precedent sustaining the right to maintain suits like this has been called 
to our attention, although, since the formation of the government, as an examination of 
the acts of Congress will disclose, a large number of statutes appropriating or involving 
the expenditure of moneys for non-Federal purposes have been enacted and carried into 
effect.” 

It seems to us that these observations would apply to the ease before us. 

Mr. N. L. Abhyankar, the learned Special Government Pleader, who appeared 
before us at our request though no rule was formally issued in this case, has 
drawn our attention to the decision of the Supreme Court in Ram Jawaya v. 
State of Punjab+, in which the question was whether in the absence of any 
statute permitting the Government to do so it was open to the Government to 
spend public monies for running a trading corporation or undertaking trading 
activities. Before their Lordships reliance was placed upon certain Australian 
cases in which apparently it was held that under the Constitution of Australia 
publie monies could not be spent for similar purposes. Their Lordships, how- 
„ever, were of the view that those cases were of no assistance because the 
provisions of the two Constitutions were not analogous. Their Lordships 
pointed out that (p. 558): 

“...the functions of a modern State like the police States of old are not confined to 
mere collection of taxes or maintenance of laws and protection of the realm from exter- 
nal or internal enemies. A modern State is certainly expected to engage in all activities 
necessary for the promotion of the social and economic welfare of the community.” 

Their Lordships then referred to the procedure followed by Parliament in re- 
gard to the expenditure of public ‘money and observed as follows (p. 556) : 

“What is generally done in such cases is, that the sums required for carrying on the 
business are entered in the annual financial statement which the Ministry has to lay 
before the House or Houses of Legislature in respect of every financial year under 
Article 202 of the Constitution. So much of the estimates as relate to expenditure other 
than those charged on the consolidated fund are submitted in the form of demands for 
grants to the legislature and the legislature has the power to assent or refuse to assent 
to any such‘ demand or assent to a demand subject to reduction of the amount 
(Article 203). 

After the grant is sanctioned, an Appropriation Bill is introduced to provide for the 
appropriation out of the consolidated fund of the State of all moneys required to meet 
the grants thus made by the Assembly (Article 204). As soon as the Appropriation Act 
is passed, the expenditure made under the heads covered by it would be deemed to be 
properly authorised by law under Article 266(3) of the Constitution. 

It may be, as Mr. Pathak contends, that the Appropriation Acts are no substitute 
for specific legislation and that they validate only the expenses out of the consolidated 
funds for the particular years for which they are passed; but nothing more than that 
may be necessary for carrying on of the trade or business. Under Article 266(3) of the 
Constitution no moneys-out of the consolidated funds of India or the consolidated fund 
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of a State shall be appropriated except ix accordance with law and for the purposes and 
in the manner provided in this Constitution. 

The expression ‘law’ here obviously includes the Appropriation Acts. It is true that 
the Appropriation Acts cannot be said to give a direct legislative sanction to the trade 
activities themselves. But so long as the trade activities are carried on in pursuance of 
the policy which the executive Government has formulated with the tacit support of 
the majority in the legislature, no objection on the score of their not being sanctioned 
by specific legislative provision can possibly be raised. 

Objections could be raised only in regard to the expenditure of public funds for 
carrying on of the trade or business and to these the Appropriation Acts would afford 
a complete answer.” 

Now, these observations make-it clear that an expenditure by Government 
will be deemed to be authorised if in the budget and in the Appropriation Acts 
there is a necessary provision for spending money on the particular acts. It 
is not suggested that no allotment has been made in the budget. for expending 
money for the defence of Government servants. When provision is made in 
the budget under different heads, it is impracticable to provide for expenditure, 
of money for the defence of particular individuals because their cases may not 
have arisen at all at that time and may arise in future. The Government has 
thus the discretion to spend money on individual cases as and when occasion 
arises. After the expenditure has been incurred, in the subsequent year it 
will be included in the accounts and then it is for the Legislature to decide upon 
the propriety of the expenditure or otherwise. The Appropriation Act which 
would be passed in the subsequent year would cover the expenditure actually 
ineurred by the Government. It is, therefore, not correct to say that such ex- 
penditure ‘is unauthorised. 

Looking at the matter, therefore, from either angle—from the point of view 
of the interest of the tax payer or from the point of view of the powers of the 
Government, it seems to us that the petition is misconceived. We, accordingly, 
reject it. There will be no order as to costs since we have not issued a formal 
rule to me onma 


it 


Order accordingly. 


Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


GANPAT SAMBHAJI PATIL v. EXTRA ASSISTANT JUDGE, 
SOUTH SATARA.* 


Bombay District Municipal Act (Bom. III of 1901), Sec. 15(1)(ea)—Expression “any 
arrears of any kind” whether includes any ascertained sum due to municipality which 
is not paid—Whether arrears not due in law, arrears within s. 15(1) (ea)—Unautho- 
rised appointments of municipal employees made by councillors—Notices issued by 
munictpality to councillors to make good amount of pay and allowances in respect of 
such oppointments—Non-payment by councillors—Whether councillors disqualifled 
under s. 15(1) (ea). 


The expression “any arrears of any kind” in s. 15(1)(ea) of the Bombay District 
Municipal Act, 1901, covers not only arrears which are recoverable under the provi- 
sions of Chapter VM of the Act but any ascertained sum due to the municipality 
which has not. been paid. 

The arrears under s. 15(1}(ea) of the Act are arrears due in accordance with the 
notice which the municipality has served on the person. The arrears may not be 
due in law or the person against whom the claim is made may have a valid defence 
to escape liability in respect thereof. But the fact that the liability is disputed or 
that the validity of the claim is challenged will not make it a claim which is not for 
arrears within the meaning of s. 15(1) (ea). : 


“Decided, February 27/March 1, 1960. Special Civil Application No. 1821 of 1959. 
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Pursuant to the report of the Examiner of Local Fund Audit Account notices were 
issued by the municipality concerned against certain councillors of the municipality 
that a certain sum was due from them in respect of pay and allowances of octroi 
clerks and peons unauthorisedly appointed by them. The councillors did not make 
payment as required by the notices. On the question whether the councillors were 
disqualified to be councillors under s. 15(1)(ea) of the Bombay District Municipal 
Act, 1901, as they had failed to pay the arrears due by them to the municipality:— 

Held, that as the municipality had made a claim for an ascertained sum of money 
and had served notices calling upon the councillors to make the payment, the failure 
to pay in accordance with the notices within the prescribed period, was sufficient to 
constitute it a failure to pay the arrears within the meaning of s. 15(1) (ea) of the Act. 

Ramchand v. Dist. Dy. Coll., Baramati,’ applied. 


THE facts appear in the judgment. 


R. A. Jahagirdar, with E. R. Jahagirdar, for the petitioner. 
K. B. Sukthankar, for opponent No. 3. 


V. S. Desat J. The two petitioners are persons whose election to the Muni- 
cipality of Islampur has been declared invalid on an application made by res- 
pondent No. 3 under s. 22 of the District Municipal Act. The ground on which 
the election of the petitioners has been held to be invalid is under s. 15(/) (ea) 
in that they had failed to pay arrears due by them to the municipality within 
three mouths after a special notice in that behalf had been served upon them. 

The two petitioners were members of the municipality in the years 1952-53 
also and during that year they and five other members of the municipality had 
been responsible for making unauthorised appointments of octroi clerks and 
peons. Under s. 42 of the District Municipal Act, these seven persons as Coun- 
cillors were liable for the misapplication of the funds of the municipality since 
the said misapplication had happened through or been facilitated by gross neg- 
lect of their duty as Councillors. An objection with regard to these unauthorised 
appointments of octroi clerks and peons was taken by the Examiner of the 
Local Fund Accounts and he made a report that a sum of Rs. 846-6-3 was to 
be paid in the municipal treasury or municipal account by the Councillors who 
were responsible for making the appointment of octroi clerks and peons. Pur- 
suant to this report of the Examiner of Local Fund Audit Account, on 
March 1, 1955, the General Body of the Municipality has resolved that the 
amount as per the audit objection should be recovered from the persons con- 
cerned. In pursuance of that resolution of the General Body, on January 4, 
1956, the Managing Committee had passed a resolution resolving that the 
amount which was found due from the seven Councillors as per the audit note 
of the Examiner of Local Fund Accounts should be recovered from the said 
Councillors. On January 23, 1956, notices were issued to the petitioners that 
a sum of Rs. 846-6-3 was due from each one of them in respect of the pay and 
allowances of the octroi clerks and peons unauthorisedly appointed by them 
and that they should make the said payment forthwith in the municipal office. 
The petitioners, however, did not make the payment as required by these 
notices. The petitioners thereafter offered themselves as candidates for the 
municipal election from ward No. 3 and submitted their nomination papers. 
The’ date for the submission of the nomination papers was October 10, 1957. 
On October 11, 1957, opponent No. 3 raised an objection to the nomination of 
the petitioners, the objection raised being one under s. 15(J) (ea) that they had 
failed to pay the arrears due by them to the municipality. As against peti- 
tioner No. 2, the further objection was that in addition to this sum 
of Rs. 846-6-3 which he had not paid to the municipality, he was also in arrears 
to the extent of Rs. 2284-0 which he had not paid to the municipality, although 
the same was demanded from him. These objections were rejected at the time 
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of the scrutiny by the Returning Officer, and the nominations of the petitioners 
were accepted. Then at the election, which was held on November 5, 1957, and 
the result of which was declared on December 6, 1957, the petitioners 
were declared as duly elected Councillors from Ward No. 3 of the Islampur 
Municipality. Opponent No. 3 thereafter filed an application under s. 22 of 
the District Municipal Act to the District Judge of South Satara challenging 
the election of the petitioners on the ground amongst others that the petitioners 
were disqualified to be Councillors under s. 15(/) (ea) of the District Munici- 
pal Act and that the objections taken to the nomination of the petitioners by 
opponent No. 3 should have been accepted by the Returning Officer. There 
were other objections also raised in this election petition, but they have not 
been considered by the learned Assistant Judge who heard and decided this 
application, because he has upheld the objections that the petitioners were dis- 
qualified under s. 15(/) (ea) of the District Municipal Act and their election, 
therefore, was liable to be set aside. The learned Assistant Judge, therefore, 
by the final order which he has passed on August 12, 1959, has set aside the 
election of the petitioners and has ordered a fresh election to be held in respect 
of Ward No. 3 of the Islampur Municipality. Aggrieved by the decision and 
order passed by the learned Assistant Judge, the petitioners have filed the pre- 
sent Special Civil Application. i 

Mr. R. A. Jahagirdar, who appears for the petitioners, has urged before us 
that the petitioners were not disqualified under s. 15(/)(ea) of the Bombay 
District Municipal Act. His argument briefly stated is that in order that 
s. 15(1) (ea) may apply there must be arrears due from the person to the 
municipality and he must have failed to pay these arrears within three months 
_ after a special notice calling upon him to pay those arrears is served upon him. 

Mr. Jahagirdar argues that the arrears to which s. 15(/)(ea) refers. must be 
arrears which are due under the provisions of the District Municipal Act and 
which the municipality has power to recover under the mode of recovery con- 
tained in Chap. VIII of the District Municipal Act. According to Mr. Jaha- 
girdar, it is not any demand whatsoever which the Municipality has made by 
a special notice that can come within the meaning of the word ‘‘arrears’’ as 
used in s. 15(7) (ea). In the present case, says Mr. Jahagirdar, there is no case 
of any arrears due from the petitioners to the municipality, within the meaning 
of s.15(/) (ea). The claim of the municipality is in respect of damages caused 
to the municipality by the alleged wrongful act of the petitioners and other 
Councillors. This claim for damages against the petitioners is not admitted by 
the petitioners and it has not yet been determined by a proper forum. Accord- 
ing to Mr. Jahagirdar, the mere objection raised in the audit note of 
the Examiner of Local Fund Accounts is not sufficient to fix the liability in 
respect of the subject matter of that objection on the petitioners nor to consti- 
tute it a determined’ amount which by that reason becomes due from the peti- 
tioners to the municipality. Mr. Jahagirdar has also argued in the alternative 
that the matter of the liability of the petitioners which arises as a result of the 
audit objection raised by the Examiner of the Local Fund Accounts is a 
matter which is not yet finally decided and still is in an undetermined state. 
Proceedings in that connection under the Local Audit Act are pending before 
the Commissioner and are not yet finalised. Mr. Jahagirdar, therefore, says that 
the Commissioner being seized of the matter, and the procedure for fixing the 
liability and also for recovering the same having been provided by the Local 
Funds Account Act, the liability of the petitioners can only be determined or 
fixed as provided under the Local Funds Audit Act and the municipality has 
no jurisdiction to proceed in any other way to enforce the said liability 
or recover the amount thereof. Mr. Jahagirdar, therefore, says that the notices 
which the municipality has issued on January 23, 1956, it was not competent 
to issue and consequently the failure to pay the same in accordance with those 
ae will not constitute a failure under s. 15(1) (ea) of the District Munici- 
p ct. 
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We are not impressed by either of the two arguments raised before us by 
Mr. Jahagirdar. The provision of s. 15(7)(ea) is as follows: 
“No person may be a Councillor—... i 
who fails to pay any arrears of any kind due by him to the Municipality (otherwise 
thaņ as a trustee) within three months after a special notice in this behalf has been 
served upon him...”. 
The provisions speak of ‘‘any arrears of any kind’’. This expression, in our 
view, covers not only arrears which are recoverable under the provisions of 
Chap. VIII but other arrears also. What is required for this section to operate 
is that there must be arrears due from the person to the municipality. Now, 
the meaning of the word ‘‘arrears’’ would ordinarily be ‘‘what is ascertained 
due and has remained unpaid or an outstanding debt’’. The words ‘‘any 
arrears of any kind” in s. 15(1)(ea) would no doubt include the arrears in 
respect of taxes, fees or other amounts claimable by the municipality under the 
provisions of the Municipal Act, but we do not think that the word ‘‘arrears’’ 
mentioned in s. 15(/)(ea) is confined only to arrears claimable by way of 
taxes, cesses etc. under the provisions of the Act. Any ascertained sum due to 
the municipality which has not been paid would be an arrear within the ex- 
pression ‘‘any arrears of any kind” used in s. 15(J)(ea). Mr. Jaha- 
girdar has then argued that the claim made by the municipality in the 
notices which it had served upon the petitioners cannot be regarded as an 
ascertained sum due from the petitioners to the municipality so as to constitute 
an arrear within the meaning of s. 15(/) (ea). The argument is that the claim 
made by the municipality is in respect of the liability for the misapplication of 
the municipal funds by reason of the alleged unauthorised act of the petitioners 
and other Councillors. This liability is not admitted by the petitioners; nor 
has it been determined by any competent Court or by any other competent 
authority. Mr. Jahagirdar, therefore, has argued that unless the claim of the 
municipality in respect of this liability is either admitted by the petitioners or 
it has crystallised into a decree of Court or an order of any competent authority, 
it would not be an ascertained sum of money which is due from the petitioners 
to the municipality. We do not think that the argument urged by Mr. Jaha- 
girdar can be accepted. The arrears under s. 15(J)(ea) are arrears due in 
accordance with the notice which the municipality has served on the person. 
The arrears may not be due in law or the person against whom the claim is 
made may have a valid defence to escape liability in respect thereof. But the 
fact that the liability is disputed or that the validity of the claim is challenged 
will not make it a claim which is not for arrears within the meaning of 
s. 15(1) (ea). So long as the municipality is entitled to make a claim and has 
made a claim for an ascertained sum of money and has served a notice calling 
upon the person to make that payment, the failure to pay in accordance with 
this notice within the period of 3 months will be sufficient to constitute it a 
failure to pay the arrears within the meaning of s. 15(J) (ea). The view which 
we are taking receives support from a case decided under the Bombay Village 
Panchayats Act by a Division Bench of this Court, which is Ramchand v. Dist. 
Dy. Coll., Baramati.’ Section 8(t) of the Village Panchayats Act had provided 
a disqualification for a person contesting a Village Panchayat election if he had 
failed to pay any tax or fee due to the Panchayat within three months from the 
date on or before which the amount of such tax or fee was required to be paid 
by him in accordance with the bill presented to the person under sub-s. (4) of 
s. 91. The person who had offered himself as a candidate for the election had 
not paid the tax within three months of the date of bill presented to him, but 
had filed a suit challenging the imposition of the tax. The nomination paper 
filed by him was rejected by the Returning Officer on the ground that he had 
incurred a disqualification by reason of the provisions of s. 8(7). Tt 
was contended that he had not incurred the disqualification because he 
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had not admitted that the tax was due from him but, on the other hand, 
had challenged it by filing a suit, and unless the amount of the tax 
which was claimed in the bill was proved to be legally and validily due from 
him, he could not be said to have inqurred the disqualification. This argument 
was negatived and it was pointed out that in order to constitute a failure to pay 
a tax within the meaning of the provisions of s. 8(/) the failure must be to pay 
the tax which is due not in law or legally but which is due under a bill which 
is presented by the Panchayat and has not been paid by the candidate. It was 
pointed out that in order to see whether the disqualification was incurred under 
that provision, the Returning Officer was not required to embark upon 
an enquiry, as to whether the tax was legally due and validly recoverable from 
the candidate. All that he had to see was whether there was a bill in respect 
of the tax by the Panchayat and whether payment had been made within the 
period specified in accordance with the bill or not. The same principle, 
according to us, will have to be applied in. interpreting the provisions of 
s. 15(1)(ea). In our opinion, the Returning Officer in considering whether dis- 
qualification has been incurred under s. 15(/) (ea) has not to embark upon a 
judicial enquiry for the purpose of determining whether the arrears are legally 
due from the candidate and whether or not he has a valid defence to escape in 
respect of the amount claimed in the notice. The first contention, therefore, 
which Mr. Jahagirdar has raised, fails. 
The next contention of Mr. Jahagirdar is that since the liability of the peti- 
tioners in the present case has been found in the audit objection under the 
Bombay Local Fund Audit Act, the machinery provided under the Local Funds 
Audit Act can alone be availed of by the municipality in having the liability 
fixed on the petitioners and also for the purpose of enforcing the liability. The 
proceedings under the Bombay Local Fund Audit Act in respect of this liabi- 
lity are still going on and the Commissioner is seized of the matter under the 
Local Fund Audit Act. Until, therefore, the matter is finally decided under 
the provisions of the said Act, the municipality cannot proceed to issue notices 
to the petitioners in respect of the said liability. According to this argument, 
therefore, the notices which were issued by the municipality the Municipality 
was not competent to issue and, therefore, the claim made in those notices can- 
not amount to arrears within the meaning of s. 15(/)(ea). Im our opinion, 
this contention is also not tenable. The liability of the petitioners exists because 
of their having allowed the misapplication of the Municipal funds and 
it extends to the extent to which those funds have been misapplied. It is not 
a liability which arises under the Bombay Local Fund Audit Act, although the 
liability may have been discovered in the audit of the accounts of the munici- 
pality under the provisions of the Bombay Local Fund Audit Act. We also do 
not agree with Mr. Jahagirdar when he says that the liability having been dis- 
covered under the provisions of the Local Fund Act can only be proceeded against 
by following the machinery provided by the Local Fund Act. Under s. 8 of the 
Bombay Local Fund Audit Act, the Examiner has to prepare a report of 
the accounts which he has audited and examined and has to send a copy of the 
report to the local Authority concerned and also to such Officers and Bodies as 
the Government may direct. Now, under s. 9 of the Act this report which the 
Examiner has to make, must contain among other things payments which 
appear to the Examiner to be contrary to law and the amounts of any deficiency 
or loss which appears to him to have been caused by the gross negligence or 
misconduct of any person. ‘Then, under s. 10, the Chairman of the Local 
Authority, on receipt of the report which the Examiner has made, has to take 
steps to remedy the defects or irregularities which have been pointed out in 
the report. It will thus be seen that on receiving the report of the Examiner 
of the Local Fund, the municipality has to proceed to take steps to remedy the 
defects pointed out in the report. It is in pursuance of the audit objec- 
tion which was taken in the present case that the municipality by the Resolu- 
tion of the General Body resolved to call upon the petitioners to repay to the 


id 
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municipality the amount by which the fund of the municipality was misapplied 
as a result of the unauthorised act of the petitioners. It was in pursuance of 
this resolution of the General Body that the Managing Committee had issued 
the notices calling upon the petitioners to make the payment in respect of these 
amounts. It cannot be said that the municipality could not have issued these 
notices to the petitioners and it cannot also be urged that the provisions of the 
Bombay Local Fund Audit Act preclude the municipality from taking steps 
to recover the amount in respect of which audit objections are taken except by 
following the procedure which is provided under the Bombay Local Fund Audit 
Act. It is is no doubt true that under s. 11 of the Bombay Local Fund Audit 
Act, the Commissioner has been given power to surcharge the amount of the 
Fund misapplied on persons who are responsible for the misapplication. It is 
also true that s. 12 of the Act provides that the amount certified by the Com- 
missioner as surcharged, if not paid by the person concerned within one month 
of his receipt of the decision of the Commissioner, can be recovered through the 
Civil Court on an application made by the Collector as if it was an amount 
decreed by the Court in favour of the Collector. But the fact that this proce- 
dure is provided under the Bombay Local Fund Audit Act does not, in our view, 
preclude the municipality from proceeding to recover the amount by issuing 
notices to the persons concerned calling upon them to pay the amounts. We do 
not, therefore, agree with the contention raised by Mr. Jahagirdar that the 
notices issued by the municipality to the petitioners in the present case were 
incompetent. 

As we have pointed out earlier, against petitioner No. 2, there was a further 
objection raised that he had also failed to pay an amount of Rs. 2284-0 which 
was due from him to the municipality. It appears, however, that no special 
notice in respect of this amount has been served on petitioner No. 2 by the 
municipality and consequently the failure to pay the said amount cannot be 
regarded as a failure to pay the arrears within the meaning of s. 15(1) (ea) of 
the Bombay District Municipal Act. However, since there was a failure on 
the part of both of the petitioners to pay the amount of Rs. 846-6-3 in respect 
of which special notices were issued to them by the municipality, in our opinion, 
both of them were rightly held as disqualified to be members of the municipality 
by the learned Extra Assistant Judge. 

The result, therefore, is that the Special Civil Application filed by the peti- 
tioners fails and must be dismissed. The Rule is accordingly discharged with. 
costs. i 


Application dismissed. ` 





Before Mr. Justice Naik. 
NARAYAN LAXMAN RAO PATIL v. KESHAV BHIMJI.* 
Hyderabad Tenancy and Agricultural Lands Act, 1950 (Hyd. XXI of 1950), Secs. 38-E, 
19A, 53-C, 53-G—Provisional declaration under s. 38-E made in favour of tenant— 
Tenants refusal to purchase land—Collector ordering reversion of land to Government 
—Validity of order—Whether such refusal amounts to surrender or relinquishment 
of holding. ` ` 
The Hyderabad Tenancy and Agricultural Lands Act, 1950, does not empower the 
Collector to pass an order for reversion of the land in favour of the Government when 
the protected tenant, in whose favour a provisional declaration under s. 38-E of the 
-Act is made, refuses to purchase it. Such a refusal on the part of the tenant to pur- 
chase the land does not amount to surrendering or relinquishing the holding within 
the meaning of those expressions in the Act. 


Tue facts appear in the judgment. 


*Decided, June 16, 1960. Civil Revision Application No. 104 of 1958. 
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H. G. Vaishnav and K. B. Deshpande, for the applicant. 
'M. P. Kanade, for opponent No. 1. 
V. T. Gambhirwalla, Assistant Government Pleader, for opponent No. 2. 


Nar J. This is an application, in revision, from the order of the Additional 
Collector, Aurangabad, dismissing the appeal filed by the petitioner. Narayan 
Laxman, the petitioner, was the owner of Survey No. 821 situate at Shevar. 
One Keshav Bhimji, respondent No. 1 (hereinafter referred to as the 
respondent) was the tenant in respect of the said land. A provisional declara- 
tion was made under s. 38-H of the Hyderabad Tenancy and Agricultural Lands 
Act (hereinafter referred to as the Act) in favour of the respondent. There- 
after, the petitioner made an applicaion to the Tahsildar contending that his 
holding is less than the extent of two family-holdings. He suggested that 
Survey Nos. 884 and 1102/3 together measuring 61 acres 3 gunthas belonged 
to his deceased brother, Trimbak, and after the death of the latter, those lands 
were inherited by his widow, Dwarkabai. It appears that the respondent had 
made an application before the Tahsildar stating that he was not prepared to 
purchase the Survey No. 821. The Tahsildar held that the petitioner’s holding 
is more than the extent of two family holdings. At the same time, he held that 
jnasmuch as the respondent was not prepared to purchase the land bearing 
Survey No. 821, it should revert to the Government. From that decision, the 
petitioner went in appeal before the Collector. During the pendency of the 
appeal, it appears that the respondent put in an application before the Collec- 
tor stating that he had been deceived by the petitioner into making the appli- 
cation before the Tahsildar to the effect that he was not prepared to purchase 
the suit land. He stated that he was prepared to purchase the same at the 
price fixed by the Government. This application was ignored by the Collector 
and the latter upheld the decision of the Tahsildar. Therefore, the petitioner 
has come up in revision to this Court. He has impleaded the protected tenant 
as also the Government of Bombay as respondents to this petition. Mr. Kanade 
has appeared for the respondent-tenant and Mr. V. T. Gambhirwala has repre- 
sented the State. 


Mr. Vaishnav, for the petitioner, attacked the orders of the lower Courts on 
two grounds. Firstly, he contended that there has been no proper investiga- 
tion into the extent of the holding of the petitioner; that Survey Nos. 834 and 
1102/3 should have been excluded in computing the extent of his holding and 
that if these lands were excluded, then the extent of his holding would be less 
‘than two family holdings. Secondly, he contended that there is no provision 
in the Act which empowers the Collector to pass an order for reversion of the 
land in favour of the Government, when the protected tenant refused to pur- 
chase the same. Mr. Kanade supports Mr. Vaishnav so far as the second point 
is concerned. He contended that the mere refusal on the part of the protected 
tenant does not amount to surrender or relinquishment of his tenancy rights 
and that there is no provision in the Act under which the land could go to the 
Government. Mr. Gambhirwala was unable to show any provision in the Act, 
under which the Collector can declare that the land, which the protected tenant 
has refused to purchase, reverts to the Government. 


Assuming that there was a refusal on the part of the protected tenant to 
purchase the land, it is impossible to hold that such a refusal amounts, in law, 
to surrender or relinquishment of his tenancy rights. I was told that there is 
a provision in the Hyderabad Land Revenue Act, under which the occupant of 
a land can relinquish his occupancy by giving a Rajinama and thereafter; the . 
land can be regranted by way of Kabulayat. But, the question of relinquish- 
ment would arise only after the tenant became the full owner of the land. In 
the present case, the respondent has not yet become the full owner of the suit 
land and there is only a provisional declaration in his favour. Apart from this, 
it is quite clear that a refusal on his part to purchase the land does not amount 
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to surrendering or relinquishing the holding within the meaning of those 
expressions in the Hyderabad Tenancy Act. í 

There is no provision in the Act, under which the land would automatically 
revert to the Government, in case a protected tenant has refused to purchase 
the same. In this connection, we may refer to the provisions of ss. 19A, 53-C 
and 53-G of the Act. Sub-section (Z) of s. 19A provides for the extent of the 
land, which a landholder can retain from out of the land surrendered by the 
tenant. The last part of sub-s. (2) lays down that ‘‘the Tahsildar shall declare 
any land surrendered which the landholder is not entitled to retain under the 
provisions aforesaid, to be surplus land’”’. As stated above, this is not a case 
of a land, which has been surrendered by a protected tenant in favour of the 
landholder. Section 19A, therefore, obviously does not apply to the present 
case. Then comes s. 53-C of the Act. It empowers the Government to declare 
its intention to assume management of an agricultural land for a public pur- 
pose. Section 53-G empowers the Government to compulsorily acquire a land, 
the management of which has been assumed under g. 53-C of the Act subject 
to the payment of the reasonable price by way of compensation. It is, there- 
fore, clear that ss. 53-C and 53-G of the Act are inapplicable to the present 
case. In this connection, it will be interesting to refer to the provisions of 
ss. 32E and 32P-of the Bombay Tenancy and Agricultural Lands Act. Sec- 
tion 32E confers express power upon the Government for disposing of land, 
which remains in balance after purchase by the tenant under s. 32 of the Bom- 
bay Act. The mode of disposal of such lands is laid down in ss. 15 and 32P of 
` the Act. It is not necessary for me to consider the provisions of these sections 
in detail. It is sufficient to note that the Bombay Tenancy Act confers express 
powers upon the Government for forfeiting agricultural lands under certain 
circumstances and disposing them of in the manner prescribed therein. There 
are no similar powers provided in the Hyderabad Tenancy Act. It must, there- 
fore, be held that the Government have no powers of treating a land as surplus 
land and taking over the same for management or for the purpose of disposal 
under the Hyderabad Act. 

Further, it was wrong on the part of the Collector not to have taken any 
notice of the application that was made by the respondent wherein he com- 
plained that he was prevailed upon by the petitioner to make an application 
refusing to purchase the land. The respondent is an ignorant and illiterate 
person and the Collector should, therefore, have applied his mind closely to the 
question as to whether the respondent had willingly stated before the Tahsildar 
that he was not prepared to purchase the suit land. The Tahsildar himself 
has observed that the respondent is a landless tenant. It is difficult to imagine 
that a person who has no land would refuse to purchase a valuable land, which 
would come to him, more or less, as a windfall or a God-sent gift. 

Apart from the above, it is clear that the Courts below have failed to give 
effect to the provisions of law and, in particular, the provisions of s. 38-E of the 
Act. This section contains special provisions and over-rides the provisions of 
s. 38 in so far as the former provisions are made applicable. Section 38 of the 
Act contemplates a regular sale by the landholder in favour of the tenant, 
beginning with an offer being made by the tenant in regard to the price, fixing 
the price and the mode of its payment under the procedure laid down and 
culminating in the passing of sale-deed etc. Section 38-E expressly lays down 
that ‘‘Notwithstanding anything in this chapter (Ch. IV) or any law for the 
time being in force or any custom, ‘usage, decree, contract or grant to the con- 
trary...’’ That means, where s. 38-E applies, s. 38 will have no application 
except so far as it is laid down in sub-s. (7) of s. 38. At the same time, it is 
clear that. there is no conflict between the provisions of ss. 38 and 38-E of the 
Act. Section 88-E applies when the Government issues a notification that the 
same may be applicable in respect of a particular area. Section 38-E provides 
for a statutory transfer of ownership and it does not contemplate the execu- 
tion of a sale-deed by the vendor in favour of the vendee. A protected tenant 
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becomes the owner of the land hy virtue of the provisions of s. 38-E of the Act, 
when all the conditions laid down in that section have been fulfilled notwith- 
standing that a regular sale-deed has not been passed. ‘There is nothing to 
suggest in the wording of s. 38-E of the Act that it allows a sort of option to 
the tenant. The scheme of s. 38-E of the Act is broadly as follows: A provi- 
sional declaration is made in favour of the protected tenant declaring that he 
is the owner of the land. Objections are invited from the landholder. After 
hearing the objections, if the appropriate authorities come to the conclusion 
that the landholder cannot be allowed to retain the land, then a reasonable 
price for the land is to be fixed. Sub-section (3) of s. 38-E of the Act lays 
down that an application should be made by the landholder within 90 days from 
the date of declaration, for fixing a reasonable price. There is no correspond- 
ing obligation laid on the tenant. If the landholder fails to make an applica- 
tion within the prescribed time, then the Tribunal must fix the price on its own 
motion. The first proviso to sub-s. (3) lays down that if a protected tenant 
commits default in payment of any instalment, the same can be recovered by 
the Government as arrears of land revenue and paid to the landholder. The 
second proviso to the same sub-section, however, lays down that 

“Tf the whole or any part of the price due to the landholder cannot be recovered as 
arrears of land revenue, the transfer shall not be effective and the amédunt, if any, already 
paid by the protected tenant towards the price shall be refunded to him together with 
interest...”. 
In the present case, the stage of fixing the price has not yet arrived, because 
the landholder has intervened and put in his objections. It is at this stage that 
the tenant is supposed to have stated before the Tahsildar that he was not pre- 
pared to purchase the land. Even so, the only logical course open to the Tah- 
sildar and the Collector was to direct the Tribunal to fix a reasonble price, 
because both of them came to the conclusion that the petitioner was not entitled 
to retain the suit land. Once the price is fixed and is made payable by instal- 
ment, then the instalment can be recovered as arrears of land revenue, in case 
the tenant does not pay the same, and made over to the landholder. There is, 
therefore, no room ‘for an argument that the choice lies with the protected tenant 
either to purchase the land or reject the same. Mr. Vaishnav relied, in parti- 
cular, on the second proviso to sub-s. (3) of s. 38-E of the Act and contended 
that there is no complete transfer till the entire price of the land has been 
satisfied. No doubt, the wording of the second proviso seems to lend support 
to Mr. Vaishnav’s argument. But, that contingency has not yet occurred in 
this case. In case the protected tenant proves to be recalcitrant and refuse 
to pay the price and if no recoveries are made even by issuing a coercive pro- 
cess under the Land Revenue Act, then certainly, the contingency contemplat- 
ed by the second proviso would materialise and the transfer would become ' 
ineffective. 

In my view, the Courts below were wrong in treating the refusal of the res- 
pondent as amounting to relinqushment or surrender and then holding that the 
land would automatically revert to the Government. In my opinion, the pro- 
visional declaration must beqome final as soon as the conditions laid down in 
s. 38-Ei of the Act are fufilled, in which case, the next step must be taken and 
that is regarding the fixation of price. 

te aan after dealing with a point not material to the report, pro- 
ceeded. : 

The last point that was urged by Mr. Vaishnav is that no revision applica- 
tion has been filed by the respondent and that he cannot be allowed to take 
advantage of the revision application filed by the petitioner. There is not much 
substance in this argument. The petitioner has brought this application chal- 
lenging the legality of the orders passed by the Courts below. According to 
the petitioner, the orders under which the land has been directed to be reverted 
to the Government are wrong and improper. Now, if those orders go, then the 
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question arises as to what should be done regarding the disputed land. That 
question will have to be decided by this Court whether there is a revision appli- 
cation by the respondent or not. In my view, the respondent has become the 
owner of the disputed land. That being the case, it is necessary for the Tribu- 
nal to proceed to take further steps commencing with the fixation of the price. 
In the result, I set aside the orders of the Courts below and confirm the pro- 
visional declaration made in favour of the respondent and direct that the Tri- 
bunal should proceed to take further steps as provided in sub-s. (3) of s. 38-H 
of the Act. In case the Government have already taken possession of the suit 
land, they should restore the possession of the same to respondent No. 1. No 
order as to costs. 
Order accordingly. 


SUPREME COURT. 


Present: Mr. Justice S. J. Imam, Mr. Justice K. N. Wanchoo and Mr. Justice J. C. Shah. 


JAIKRISHNADAS MANOHARDAS DESAI v. THE STATE OF BOMBAY.* 


Indian Penal Code (Act XLV of 1860), Secs. 406, 34, 409—What constitutes criminal 
breach of trust—Whether conviction for offence of criminal breach of trust can be 
founded merely on accused’s failure to account for property entrusted to him or over 
which he has dominion—Applicabtlity of s. 34—Whether presence of offender Hable 
under s. 34 necessary for its application. 


To establish a charge of criminal breach of trust, the prosecution is not obliged to 
prove the precise mode of conversion, misappropriation or misapplication by the ac- 
. cused of the property entrusted to him or over which he has dominion. The princi- 
pal ingredient of the offence being dishonest misappropriation or conversion which 
may not ordinarily be a matter of direct proof, entrustment of property and failure 
in breach of an obligation to account for the property entrusted, if proved, may, in 
the: light of other circumstances, justiflably lead to an inference of dishonest mis- 
appropriation or conversion. Conviction of a person for the offence of criminal breach 
of trust may not, in all cases, be founded merely on his failure to account for the 
property entrusted to him, or over which he has dominion, even when a duty to 
account is imposed upon him; but where he is unable to account or renders an ex- 
planation of his failure to account which is untrue, an inference of misappropriation 
with dishonest intent may readily be made. 

The essence of liability under s. 34 of the Indian Penal Code, 1860, is to be found 
in the existence of a common intention animating the offenders leading to the doing 
of a-criminal act in furtherance of the common intention and presence of the offender 
sought to be rendered liable under s. 34 is not one of the conditions of its appli- 
cability. 

To establish joint responsibility for an offence, it must be established that a crimi- 
nal act was done by several persons; the participation must be in doing the act, not 
merely in its planning. A common intention—a meeting of minds—to commit an 
offence and participation in the commission of the offence in furtherence of that 
common intention invite the application of s. 34. But this participation need not in 
all cases be by physical presence. In offences involving physical violence, normally 
presence at the scene of offence of the offenders sought to be rendered liable on the 
principle of joint responsibility may be necessary, but such is not the case in respect 
of offences where the offence consists of diverse acts which may be done at different 
times and places. 

Barendra Kumar Ghosh v. The King Emperor’ and’ Shreekantiah Ramayya Muni- 
palli v. The State of Bombay,’ referred to. 


*Decided, March 16, 1960. Criminal Appeal L. R. 148. 
No. 159 of 1957. 2 [1955] 1 S.C.R. 1177, s.c. 57 Bom. L.R. 
1 (1924) L. R. 52 I. A. 40, s.c. 27 Bom. 682. j 
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Section 34 of the Indian Penal Code does not create an offence; it merely enun- 
ciates a principle of joint responsibility for criminal acts done in furtherance of the 
common intention of the offenders. Therefore, if the accused is convicted for an - 
offence committed in furtherance of the common intention of himself and others, a 
reference in the order recording conviction to s. 34 would be a surplusage. 


Tue facts appear in the judgment. 


Purshottam Tricumdas, with B. K..B. Naidu and I. N. Shroff, for appel- 
lant No. 1. 
H. J. Umrigar, R. H. Dhebar and T. M. Sen, for the respondent. 


Sman J. At a trial held with the aid of a common jury in case No. 38 of 
the Vth Session 1955 before the Additional Sessions Judge, City Civil Court, 
Greater Bombay, the two appellants were convicted of offences under s. 409 
.Tead with s. 34 of the Indian Penal Code. The Additional Sessions Judge sen- 
tenced appellant No. 1 to suffer rigorous imprisonment for five years and 
appellant No. 2 to suffer rigorous imprisonment for four years. In ap- 
peal, the High Court of Bombay reviewed the evidence, because in the view 
of the Court, the verdict of the jury was vitiated on account of a misdirection 
on a matter of substantial importance, but held that the conviction of the two 
appellants for the offence under s. 409 read with s. 34 of the Indian Penal Code 
was, on the evidence, not liable to be set aside. The High Court accordingly 
confirmed the conviction of the two appellants but reduced the sentence pass- 
ed upon appellant No. 1 to rigorous imprisonment for three years and the 
sentence against appellant No. 2 to rigorous imprisonment for one year. 
Against the order of conviction and sentence, the appellants have appealed to 
this Court with special leave. 
es facts which gave rise to the charge against the two appellants are briefly 
these : : 

On June 15, 1948, the Textile Commissioner invited tenders for dyeing 
Pugree cloth. The Parikh Dyeing and Printing Mills Ltd., Bombay—here- 
inafter to be referred to as the company—of which appellant No. 1 was the 
Managing Director and appellant No. 2 was a Director and technical ex- 
pert, submitted a tender which was accepted on July 27, 1948, subject to 
certain general and special conditions. Pursuant to the contract, 2,51,0592 
yards of cloth were supplied to the company for dyeing. The company failed 
to dye the cloth within the stipulated period and there was correspondence in 
that behalf between the company and the Textile Commissioner. Approxi- 
mately 1,11,000 yards out of the cloth were dyed and delivered to the Textile 
Commissioner. On March 25, 1950, the company requested the Textile Com- 
missioner to cancel the contract and by his letter dated April 3, 1950, the 
Textile Commissioner complied with the request, and cancelled the contract 
in respect of 96,128 yards. On November 20, 1950, the contract was cancelled 
by the Textile Commissioner in respect of the balance of cloth and the company 
was called upon to give an account without any further delay of the balance 
undelivered and it was informed that it would be held responsible for ‘‘mate- 
rial spoiled or not accounted for ’’. On December 4, 1950, the company sent 
a statement of account setting out the quantity of cloth actually delivered 
for dyeing, the quantity of cloth returned duly dyed and the balance of 
cloth viz., 1,382,160 yards remaining to be delivered. Against the cloth admit- 
ted by the company remaining to be delivered, it claimed a wastage allowance 
of 2.412 yards and admitted liability to deliver 1,29,748 yards lying with it 
on Government account. ; 

It appears that about this time, the company was in financial difficulties. 
In December 1950, appellant No. 1 left Bombay to take up the management 
of a factory in Ahmedabad and the affairs of the company were managed by 
one R. K. Patel. In June 1952, an application for adjudicating the two appel- 
lants insolvents was filed in the Insolvency Court at Ahmedabad. An insol- 
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vency notice was also taken out against the two appellants at the instance of 
another creditor in the High Court at Bombay. - Proceedings for winding up 
the company were commenced in the High Court at Bombay. In the mean- 
time, the mortgagee of the machinery and factory of the company had entered 
into possession under a covenant reserved in that behalf, of the premises of 
the factory of the company. 

The Textile Commissioner made attempts to recover the cloth remaining un- 
delivered by the company. A letter was posted by the Textile Commissioner 
on April 16, 1952, calling upon the company to deliver 51,756 yards of cloth 
lying’ with it in bleached condition to the Chief Ordnance Officer, Ordnance 
Depot, Sewri, but the letter was returned undelivered. It was ultimately 
served with the help of the police on appellant No. 2 in October 1952. 
Thereafter on November 7, 1952, another letter was addressed to the company 
and the same was served on appellant No. 2 on November 25, 1952. By 
this letter, the company was reminded that 1,35,7262 yards of cloth were lying 
with it on account of the Government and the same had to be accounted for, 
and that the instructions to deliver 51,756 yards to the Chief Ordnance Officer, 
Ordnance Depot, Sewri, had not been attended to. The Textile Commissioner 
called upon the company to send its representatives to ‘‘clarify the position’’ 
and to account for the material. After receiving this letter, appellant No. 2 
attended at the office of the Textile Commissioner and on November 27, 
1952, wrote a letter stating that ‘‘the main factors involved in not delivering 
the goods in finished state was that the material was very old’’, was ‘‘dhobi- 
bleached in different lots’’, was ‘‘bleached under different conditions and there- 
fore unsuitable for vat colour dyeing in heavy shades’’, that it varied in 
length, weight, and finish and had “‘lost affinity for vat colour dyeing’’. It 
was also stated that the company had in dyeing the basic material, suffered 
“huge losses’’ estimated at Rs. 40,000. It was then stated: 

“We are, therefore, however prepared to co-operate with the Government and are 
willing to make good the government’s bare cost. Please let us know the detail and 
the actual amount to be deposited so that we may do so at an early date. We shall 
thank you if we are given an appointment to discuss the matter as, regards the final 
amount with respect to the balance quantity of the basic material.” 

On December 29, 1952, the premises of the company and the place of resi- 
dence of the appellants were raided, but no trace of the cloth was found. A 
complaint was then filed with the police charging the two appellants with 
criminal breach of trust in respect of%1,32,4044 yards of cloth belonging to 
the Government. 

There is no dispute that approximately 1,30,000 yards out of the cloth en- 
trusted to the company by the Textile Commissioner for dyeing has not been 
returned. By its letter dated December 4, 1950, the company admitted liabi- 
lity to deliver 1,29,748 yards of cloth, but this cloth has not been returned to 
the Textile Commissioner in-spite of repeated demands. That the appellants, 
as directors of the company, had dominion over that cloth was not questioned in 
the trial Court. The plea that there were other directors of the company 
beside the appellants who had dominion over the cloth has been negatived by 
the High Court and in our judgment. rightly. Direct evidence to establish 
misappropriation of the cloth over which the appellants had dominion is un- 
doubtedly lacking, but to establish a charge of criminal breach of trust, the 
prosecution is not obliged to prove the precise mode of conversion, misappro- 
priation or misapplication by the accused of the property entrusted to him or 
over which he has dominion. The principal ingredient of the offence being 
dishonest misappropriation or conversion which may not ordinarily be a mat- 
ter of direct proof, entrustment of property and failure in breach of an obli- 
gation to account for the property entrusted, if proved, may, in the light of 
other circumstances, justifiably lead to an inference of dishonest misappro- 
priation or conversion. Conviction of a person for the offence of criminal 
breach of trust may not, in all cases, be founded merely on his failure to ac- 
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count for the property entrusted to him, or over which he has’ dominion, even 
when a duty to account is imposed upon him, but where he is unable to account 
or renders an explanation for his failure to account which is untrue, an in- 
ference of misappropriation with dishonest intent may readily be made. 


In this case, on a search of the factory on December 29, 1952, the cloth re- 
maining to be delivered by the company was not found. At the trial, the 
appellants sought to explain the disappearance of the cloth from the factory 
premises where it was stored, on the plea that it was old and was eaten up by 
white-ants and moths, and had been thrown away as rubbish. This plea of 
the appellants was not accepted by the High Court and we think rightly. No 
information was given at any time to the Textile Commissioner after Decem- 
ber 4, 1950, that the cloth had been eaten up by white-ants and moths, and 
was therefore thrown away or otherwise destroyed. Nor was any evidence led 
in support of the plea by the appellants. 


.In this Court, counsel for appellant No. 1 contended that failure to re- 
turn the cloth may give rise to a civil liability to make good the loss occasioned 
thereby, but in the circumstances of the case, appellant No. 1 cannot be 
found guilty of the offence of criminal breach of trust. Counsel submitted 
that appellant No. 1 had left Bombay in 1950 and had settled down in 
Ahmedabad and was attending to a factory in that town, that thereafter 
appellant No. 1 was involved in insolvency proceedings and was unable to at- 
tend to the affairs of the company in Bombay, and if, on account of the pre- 
occupation of appellant No. 1 at Ahmedabad, he was unable to visit Bom- 
bay and the goods were lost, no criminal misappropriation can be attributed 
to him. But the case pleaded by the appellant negatives this submission. 
Appellant No. 1 in his statement before the trial Court admitted that he often 
went to Bombay even after he had migrated to Ahmedabad and that he visited 
the mill premises and got the same opened by the Gurkha watchman and he 
found that the heap of cloth lying in the mill was getting smaller every time 
he visited the mill and on inquiry, he was told by the watchman that every 
day one basketful of sweepings was thrown away. He also stated that he was 
shown several places in the compound of the factory where pits had been filled 
up with these sweepings, and that he found a small heap lying by the side of 
the ‘‘Tulsipipe gutter’? and also in the warehouses in the mill premises. It 
is clear from this statement and other evidence on the record that even after 
he migrated to Ahmedabad, appellant No. 1 was frequently visiting the 
factory at Bombay. ‘The evidence also discloses that meetings of Directors 
were held from time to time, but the minutes of the Directors’ meetings have 
not been produced. The books of account of the company evidencing disburse- 
ments to the Directors of remuneration for attending the meetings and the 
expenses for the alleged collection and throwing away of the sweepings have 
not been produced. It is admitted by appellant No. 1 that the letter dated 
November 27, 1952, was written by appellant No. 2 under his instruc- 
tions. In his statement at the trial, appellant No. 1 stated that he was 
informed of the letter dated November 26, 1952, from the Textile Commis- 
sioner and that he could not attend the office of that officer because he was 
busy attending to the insolvency proceedings and that he deputed appellant 
No. 2 to attend the office and to explain and discuss the position. He then 
stated, ‘‘We had informed the Commissioner that the company was prepared 
to pay for the cloth remaining after deducting the amount claimed as 
damages’’. The letter dated November 27, 1952, was evidently written under 
the direction of appellant No. 1 and by that letter, liability to pay for the 
cloth after certain adjustments for losses alleged to be suffered by the com- 
pany in carrying out the contract was admitted. By the letter dated Decem- 
ber 4, 1950, liability to deliver the cloth was admitted and by the letter dated 
November 27, 1952, liability to pay compensation for the loss occasioned to 
the Government was affirmed. The appellants, who were liable to account for 
the cloth over which they had dominion, have failed to do so, and they have 
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rendered a false explanation for their failure to account. The High Court 
was of the opinion that this false defence viewed in the light of failure to 
produce the books of account, the stock register and the complete absence of 
reference in the correspondence with the Textile Commissioner about the cause 
of disappearance established misappropriation with criminal intent. 

Counsel for appellant No. 1 contended that probably the goods passed into 
the possession of the mortgagees of the assets of the company, but on this part 
of the submission, no evidence was led in the trial Court. Counsel for 
appellant No. 1, relying upon the observations in Shreekantiah Ramayya Mumi- , 
palli v. The State of Bombay,’ also contended that in any event, a charge 
under s. 409 read with s. 34 of the Indian Penal Code cannot be established’ 
against appellant No. 1 unless it is shown that at the time of misappropria- 
tion of the goods, appellant No. 1 was physically present. But the essence 
of liability under s. 34 is to be found in the existence of a common intention 
animating the offenders leading to the doing of a criminal act in furtherance 
of the common intention and presence of the offender sought to be rendered 
liable under s. 34 is not, on the words of the statute, one of the conditions of 
its applicability. As explained by Lord Sumner in Barendra Kumar Ghosh 
v. The King Emperor? the leading feature of s. 34 of the Indian Penal Code 
is ‘participation in action’. To establish joint responsibility for an offence, 
it must of course be established that a criminal act was done by several per- 
sons; the participation must be in doing the act, not merely in its planning. 
A common intention—a meeting of minds—to commit an offence and partici- 
pation in the commission of the offence in furtherance of that common inten- 
tion invite the application of s. 34. But this participation need not in all 
cases be by physical presence. In offences involving physical violence, nor- 
mally presence at the scene of offence of the offenders sought to be rendered 
liable on the principle of joint liability may be necessary, but such is not the 
case in respect of other offences where the offence consists of diverse acts which 
may be done at different times and places. In Shreekantiah’s case (supra), 
misappropriation was committed by removing goods from a Government depot 
and on the occasion of the removal of the goods, accused No. 1 was not 
present. It was, therefore, doubtful whether he had participated in the com- 
mission of the offence, and this Court in those circumstances held that parti- 
cipation by accused No. 1 was not established. The observations in Shree- 
kantiah’s case (supra), in so far as they deal with s. 34 of the Indian Penal 
Code, must. in our judgment, be read in the light of the facts established and 
are not intended to lay down a principle of universal application. 

The High Court has found that the two appellants were liable to account for 
the cloth over, which they had dominion and they failed to account for the 
same and, therefore, each had committed the offence of criminal breach of trust. 
The High Court observed: 

“In such a case, if accused Nos. 1 and 2 (Appellants 1 and 2) alone were concerned 
with the receipt of the goods, if they were dealing with the goods all the time, if they 
‘were receiving communications from the Textile Commissioner's office and sending re- 
plies to them, and if the part played by each of them is apparent from the manner in 
which they are shown to have dealt with this contract, then it is a case of two persons 
entrusted with the goods and a breach of trust obviously being committed by both of 
them.” 

It was submitted that the High Court erred in finding the appellants guilty 
of offences under s. 409 of the Indian Penal Code when the charge framed 
against them was one under s. 409 read with s. 34 of the Indian Penal Code. 
A charge framed against the accused person, referring to s. 34 is but a con- 
venient form of giving notice to him that the principle of joint liability is 
sought to be invoked. Section 34 does not create an offence; it merely enun- 
ciates a principle of joint liability for criminal acts done in furtherance of 
1 [1955} 1 S.C. R. 1177, s.c. 57 Bom. 2 (1924) L. R. 52 I. A. 40, at p. 52, 8.0, 
L- R. 682. 27 Bom. L. R. 682. : 

L.R.— By. és 
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the common intention of the offenders. Conviction of an accused person re- 
corded, relying upon the principle of joint liability, is therefore for the offence 
committed in furtherance of the common intention and if the reasons for con- 
viction establish that the accused was convicted for an offence committed in 
furtherance of the common intention of himself and others, a reference in the 
order recording conviction to s. 34 of the Indian Penal Code may appear to 
be a surplusage. The order of the High Court recording the conviction of 
the appellants for the offence under s. 409 of the Indian Penal Code is there- 
‘fore not illegal. f 
It was submitted for appellant No. 1 that the sentence passed against 
him was unduly severe, and that in any event, no distinction should have been 
made between him and appelant No. 2 in the matter of sentence. It is 
evident on the findings accepted by us that property of considerable value has 
been misappropriated by appellant No. 1. He was the Managing Director 
of the company and primarily, he had dominion over the property entrusted to 
the company. Appellant No. 2 was, though a Director, essentially a techni- 
cian. Having regard to these circumstances, if the High Court has made 
a distinction between the two appellants, we ought not to interfere with the 
sentence, which by itself cannot be said to be excessive. 
The appeal fails and is dismissed. 
Appeal dismissed. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. N. Wanchoo. 


THE STATE OF BOMBAY v. M/S. S. S. MIRANDA LIMITED.* 

Bombay Abkari Act (Bom. V of 1878), Secs. 10, 19, 3(10), 19-A proviso, 15-A—Duty paid 
on excisable article under s. 10—Whether s. 10 gives power to again impose duty on 
transport of same excisable article, apart from Explanation to s. 19. 


Section 10 of the Bombay Abkari Act, 1878, does not require that duty should be paid 
again for transport once the duty has been paid and the prohibition removed, sub- 
ject, however, to the Explanation to s. 19 of the Act. Therefore, apart from the cases 
covered by the Explanation, s. 10 does not give power to impose duty on the same 
excisable article again and again as it moves in the course of trade from the bonded 
warehouse to the wholesaler and from the wholesaler to the retailer and from the 
retailer to the consumer. 


Tue facts are stated at 57 Bombay Law Reporter 29. 


H. J. Umrigar, N. N. Keswami and R. H. Dihebar, for the appellant. 
M. C. Setalvad, Attorney-General for India, with M. Dubash and G. Gopala- 
krishnan, for the respondents. 


Wanouoo J. This is an appeal on a certificate granted by the Bombay High 
Court. The brief facts necessary for its disposal are these. Messrs. S. S. 
Miranda Ltd. (hereinafter called the respondent) is a company and was hold- 
ing a trade and import licence of foreign liquor as well as a vendor’s licence 
under the Bombay Abkari Act, No. V of 1878 (hereinafter called the Act), 
upto the end of March 1949. It used to keep the liquor in a bonded ware- 
house. On April 2, 1948, the respondent was informed by the State of Bombay 
(hereafter called the appellant) to remove the liquor from the bonded ware- 
house after paying the necessary excise duty. In pursuance of this letter, the 
respondent-paid the duty and got transport permits from the appellant. It 
may be mentioned that the bonded warehouse was in the premises of the res- 
pondent itself and all that happened after the payment of the duty was that 
the liquor no longer remained in bond but came into possession of the res- 
pondent. The transport permits were issued on April 5, 1948, and thereafter 
the respondent took over the liquor and some of it was sold. On December 16, 


*Decided, March 25, 1960. Civil Appeal No. 21 of 1956. 
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1948, a notification was issued by ‘the appellant (hereinafter referred to as 
the Notification) whereby the duty on foreign' liquor was’ doubled. There- 
upon the respondent was asked by the appellant to pay the additional duty 
upon the liquor which was still lying in its godown and“ was: also told: that it 
would not be permitted to deal with that liquor until the additional duty 
was: paid. The respondent objected to this demand but paid the duty,’ which 
came to over two lacs of rupees, under protest. Thereafter a notice was given 
by the respondent under s. 80 of the Code of Civil Procedure to the anvellant 
and was followed by a suit on the Original Side of the Bombay High Court. 

' The main contention of the respondent was that the Notification in so far 
as it imposed. and. levied additional duty on the stock of foreign liquor on 
which the duty had already been paid at the time of its issue from the bonded 
warehouse was illegal, invalid and ultra vires the Act and in particular bevond 
„the scope of s. 19 of the Act. The respondent, theréfore, claimed refund `of 
the duty which it had paid under protest and also interest at 6 per cent. per 
annum from the date of payment till the date of recovery. 

The suit was resisted by the appellant, and its case was that the Notifica- 
tion was valid and that the respondent was bound to pay the duty prevailing 
gn the transport of. the excisable articles at the time of transporting the same 
from its premises to another place within the State of Bombay. i 

Thus the only question that fell for consideration was whether the additio- 
nal duty imposed and levied under the Notification was legally -levied.-. The 
learned Judge, who tried the suit, was of the opinion that it was competent for 
the Legislature to impose tax on excisable articles whenever they were trans- 
ported from one place to another and that that power was delegated to the 
State Government which was thus competent to impose a duty on excisable 
articles not only once when they were transported in the beginning but also 
thereafter whenever they were transported from one place to another within 
the State before the goods passed into the hands of the consumer, and dis- 
missed the suit. e’ ; 5 : 

The respondent went in appeal against the dismissal. The appeal was heard 
by a Division Bench and was allowed and the suit was decreed with- interest 
at certain rates. The Division Bench was’ of the opinion that reading ss. 10 
and 19 together it was clear that when the duty mentioned in s. 19 had been 
paid, the prohibition contained in s. 10 must disappéar subject to the Ezplana- 
tion to s. 19. It also held that the first proviso to s. 19A of the Act was really 
a proviso to s. 19 and determined the rate at which the duty was to be paid 
and that there could be no further imposition of duty against the terms of 
that proviso by the Notification. re: 
` The main contention on behalf of the appellant before us is that it is open 
to the Legislature to impose excise duty at more points than one and that 
that was what has been done by the Legislature in this case and the Govern- 
ment when it made the Notification in December 1948 was carrying out the 
provisions of the Act. Reliance in this connection was Placed on ss. 3(J0), 10 
and 19 of the Act, and it is urged that reading these three sections together 
it will be clear that the Notification was valid and within the powers of the 
State Government. ast 

The relevant portion of the Notification is in these terms — 

“In exercise of the powers conferred by section 19 of the Bombay Abkari Act, 1878, 
(Bombay V of 1878) and in partial supersession of all previous orders and notifications 
issued thereunder, that is to say, in so far as they relate to the imposition of excise 
and countervailing duties charged on the excisable articles specified in column 1 of 
Schedules A and B hereto annexed, the Government of Bombay is pleased to direct 

(a) excise or countervailing duty, as the case may be, shall be imposed on the 
excisable articles specified in column .1 of Schedule A at the rate specified in columns 2 
and 8 thereof, when such excisable articles are— 
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(i) imported into the Province in accordance with the provision of sub-section (1) 
of section $ of the said Act; or 

(ii) issued from any brewery, distillery or a warehouse established under the said 
Act in the Province; or 

(iii) transported from the premises of persons holding a Trade and Import license 
under the said Act to any place within the Province; 

Provided that no such duty shall be imposed on the excisable articles which have 
been imported into British India and were liable on such importation to duty under the 
Indian Tariff Act, 1934, or the Sea Customs Act, 1878: 

Provided further that if excise or countervailing duty has already been paid on such 
excisable articles for their import, issue or transport for consumption into, to or with- 
in any place in the Province, the amount of duty to be imposed shall be the difference 
between the amount of duty leviable at the rates specified in the said Schedule and 
that already paid on such articles; and 

(b) ...” : 
Then follow the Schedules which it is unnecessary to set out. By the notifica- 
tion excise duty at the rates specified in the Schedules is imposed on excisable 
articles when they are transported from the premises of persons holding a 
trade and import licence under the said Act to any place within the State. 
The second proviso, however, provides that where some excise duty has already 
been paid in connection with transport, the amount of duty to be imposed 
under the Notification would be the difference between the duty leviable under 
the Notification and the duty already paid. 


The narrow question, therefore, is whether this additional duty can be legally 
levied by the State of Bombay and the answer to it will depend on the three 
provisions of the Act relied upon by the appellant. Section 3(J0) defines ‘‘to 
transport’? to mean ‘‘to move to one place from another place within the 
State’. This definition is very wide and would cover any movement of excis- 
able article at any stage from one place to another within the State. 

Then comes s. 10, the relevant portion of which is in these terms— 

“No intoxicant and no hemp shall be exported or transported unless— 

(a) the duty, if any, payable under Chapter VI,...has been paid or a bond has 
been executed for the payment thereof.” 

This section thus forbids the transport of any excisable article unless the duty 
payable under Chapter VI (which deals with the subject of duties) has been 
paid. 

Lastly, we come to s. 19 which is the charging section and is in these terms— 

“An excise duty or countervailing duty, as the case may be, at such rate or rates 
as the State Government shall direct may be imposed, either generally or for any spe- 
ecified local area, on any excisable article— 

(a) imported in accordance with the provision of sub-section (1) of section 9; or 

(b) exported or transported in accordance with the provisions of section 10; or 

(c) manufactured under a license granted in accordance with the provisions of 
section 14 or section 15: 

Provided that— 

(i) duty shall not be so imposed on any article which has been imported into India 
and was Hable on such importation to duty under the Indian Tarif Act, 1894, or the 
Sea Customs Act, 1878. 

Explanation.—Duty may be imposed under this section at different rates according 

to the places to which any excisable article is to be removed for consumption, or ac- 
cording to the varying strengths and quality of such article.” 
This section gives power to the State Government to fix the rate or rates on 
which the duty will be levied on transport of excisable articles. The Ezpla- 
nation to the section gives powers to the State Government to impose duties 
at different rates according to the places to which any excisable article is to 
be removed for consumption or according to the varying strengths and quality 
of such article. ` 
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The argument on behalf of the appellant is that in view of the very wide 
definition of the word ‘‘transport’’ and the prohibition of transport contained 
in s. 10 without payment of duty it is clear that every time there is transport 
the duty becomes payable at the rate fixed by the State Government under 
s. 19 and that there is nothing in these sections which in any way limits the 
power to levy duty at every stage of transport. If this argument is accepted 
it will logically mean that every time there is transport of an excisable article 
duty will have to be paid till the excisable article has been actually consumed. 
In other words when for example, the excisable article is transported from 
the bonded warehouse by a wholesaler he will have to pay duty on it; when a 
wholesaler sells to a retailer there is bound to be transport trom the whole- 
saler’s premises to the retailer’s premises and the duty will have to be paid 
again. Finally when the retailer sells it to a consumer there will again be 
transport from the retailer’s place to the consumer’s place and duty will have 
to be paid a third time. Further, if the interpretation as urged on behalf of 
the appellant is accepted, the duty will have to be paid again and again in 
the cases mentioned above, even though the rate remains the same. The fact 
that in this particular case the rate was changed and that the State Govern- 
ment only demanded the extra duty will not affect the question of interpreta- 
tion of the three provisions of the Act with which we are concerned. Was it 
then the intention of the Legislature when it made these provisions to levy 
duty irrespective of the fact whether the rate was changed or not, again and 
again as an excisable article passed from the bonded warehouse to the whole- 
saler, from the wholesaler to the retailer and from the retailer to the consumer?! 
It is true that it was competent for the Legislature to make such a provision; 
but the question is whether the three provisions which we have set out above, 
amount to making such a provision. Sri Umrigar for the appellant fairly 
admits that if the rate of duty had not been changed there would not have 
been any demand of any further duty on any sale by the respondent which 
might have resulted in transport and that the practice was not to charge the 
same duty over again on sale by the wholesaler to the retailer or by the retailer 
to the consumer even though these sales resulted in transport except where 
the Explanation to s. 19 applies. If this practice is in accordance with law 
when there is no change in duty we cannot see how the excisable article which 
had been subjected to duty once will be liable to further duty equal to the 
difference when there is increase in the rate (except of course where the 
Explanation to s. 19 applies). We see nothing in s. 10 which lays down that 
every time there is transport, duty must be paid even though the duty has 
already been paid when the first transport of an excisable article takes place. 
What s. 10 prohibits is the transport of excisable article unless the duty has 
been paid thereon. Once the duty has been paid the prohibition under s. 10 
no longer applies, unless the case is covered by the Explanation to s. 19. How- 
ever wide may be the definition of ‘‘transport’’, what has to be seen is whe- 
ther the prohibition under s. 10 is to apply even to those excisable articles on 
which duty has been paid. On a plain reading of s. 10, the prohibition under 
that section cannot apply to transport of excisable articles on which duty has 
been paid.. Section 19, which is the charging section, provides for levying of 
duty on transport in accordance with the provisions of s. 10. This brings us 
back to s. 10 and the question again is whether the prohibition having been 
removed by payment of duty once, there is anything in s. 10 which requires 
that the duty should be paid again for transporting the goods on which duty 
has been paid. As we read s. 10 we find nothing in it which requires that 
duty should be paid again for transport once the duty has been paid and the 
prohibition removed subject always to the Explanation to s. 19. Under that 
Explanation if there are different duties in different regions and the excisable 
article which has paid duty of one region is removed to another region where 
the duty is different the excess will have to be paid in order that prohibition 
of transport in that region may be removed. But apart from the cases cover- 
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ed by the Ezplanation we can see no justification for reading s. 10 as giving 
power to impose duty on the same excisable article again and again as it moves 
in the course of trade from, say, the bonded warehouse to the wholesaler and 
from the wholesaler to the: retailer and from the retailer to the consumer. 
Piainly, theretore, once the duty has been paid and the prohibition under s. 10 
is removed the transport of the duty-paid excisable article can take place free 
from any turther imposition, except where it is transported to a region where 
the duty is different from the region where the duty is paid. 

‘ Nor’do we find any. power in the State Government to impose a duty at 
every movement during the course of trade in the words of.s. 19.. All that 
s. 19 empowers the State Government to do is to fix the rate of duty on trans- 
port, in accordance with s. 10. There is'no delegation to the State Government 
anywhere in-the Act-of the power to impose duty from stage to stage during 
the movement of excisable articles in the course of trade. It is true that the 
Legislature. has the power if it so chooses, to levy duty on every movement; 
but as we read the three provisions on which reliance has been placed we do 
not find any exercise of that power by the Legislature. Nor do we find any 
delegation by the Legislature of any such power to the State Government. The 
view, therefore, taken by the Division Bench that once the duty mentioned in 
s. 19 has been paid the prohibition contained in s. 10 must disappear; (subject 
always to the Explanation. to s. 19), and that there is. nothing in s. 19 dele- 
gating any power to the State Government of. levying excise duty more than 
once and at more than.one point during the progress of the excisable goods 
from the time they leave the bonded warehouse till the time they.reach. the 
consumer is in our opinion correct. It is not in dispute in this case that the 
Explanation to s. 19 does not apply. 

Turning now tothe first proviso to s. 19A, it may be noticed that that section 
deals with the manner of levying duty. But the first proviso goes further 
and lays down that where the duty is levied on issue from a bonded warehouse 
it will be at the rate in force on the date of issue. We agree with the Division 
Bench that this proviso has no logical connection with s. 19-A and. would more 
properly be a proviso to s. 19. It has nothing to do with the manner of pay- 
ment but is concerned with the liability to pay at the rate prevalent on the 
date of issue from the bonded warehouse. If that is so, the quantum of: tax 
is once for all determined by this proviso subject’ always to. the Explanation 
to s.:19 and cannot be increased thereafter. Reference in this connection. was 
made to s. 15-A also. But that section seems to have been inserted’ as-a measure 
of abundant caution and does not appear to go further than s. 10. It seems 
to determine the time and manner of payment in cases.where excisable articles 
are kept in a distillery or brewery or warehouse or other place of storage 
established or licensed under the Act where duty may not have been paid before 
such storage. It is not the charging section and cannot be read to go beyond 
s. 19 which is the charging section. We are, therefore, of opinion that on this 
ground also no additional duty could be charged from the respondent in this 
case as the Explanation to s..19 has admittedly no application here. ' 

. The appeal, Waketone, fails- and is hereby dismissed with costs. 


ee dismissed. 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo and 
Mr. Justice K. C. Das Gupta. 


MADHYA PRADESH MINERAL INDUSTRY ASSOCIATION, NAGPUR v. 
THE REGIONAL LABOUR COMMISSIONER (CENTRAL), 
JABALPUR.* 

Minimum Wages Act (XI of 1948), Schedule, Part I, item 8; Secs. 5(2), 27—Stone-break- 

ing or stone-crushing operations in mines whether included in item 8. 


Stone-breaking or stone-crushing operations which are carried on in mines are 
not included in item 8 in Part I of the Schedule to the Minimum Wages Act, 1948. 
The entry in item 8 is confined to stone-breaking and stone-crushing employment 
in quarries and not in mines. 


THe facts appear at 60 Bombay Law Reporter 489. 


A. S. Bobde and Ganpat Rat, for the appellant. 
H. J. Umrigar, K. L. Hathi and R. H. Dhebar, for respondent No. 2. ` 


GAJENDRAGADKAR J. This appeal arises from a writ petition filed by the 
appellant, Madhya Pradesh Mineral Industry Association, in which the appel- 
lant challenged the validity of the notification issued by the Madhya Pradesh 
State Government on March 30, 1952, under s. 5(2) of the Minimum Wages 
Act, 1948 (11 of 1948) (hereinafter called the Act). 

The High Court of Bombay at Nagpur dismissed the appellant’s petition 
but has granted the appellant a certificate of fitness under art. 133(1) (c) of 
the Constitution. It is with the said certificate that the present appeal has 
been brought to this Court. 

The appellant is a non-profit making company limited by guarantee and © 
registered under s. 26 of the Indian Companies Act, 1913. It has been formed 
with the object of protecting and promoting the interest of its members-share- 
holders who are engaged in the mining industry by all legitimate and consti- 
tutional means. It appears that under art. 258 of the Constitution the 
President of India by notification No. S.R.O. 2052 published on December 11, 
1951, entrusted Governments of certain States including the Madhya Pradesh 
with their consent. the functions of the Central Government under the Act in 
so far as such functions relate to the fixation of minimum rates of wages in 
respect of employees employed in stone-breaking or in stone-crushing operations 
carried on in mines situated within their respective States. Pursuant to the 
said delegation the Madhya Pradesh Government issued the impugned notifica- 
tion purporting to act under s. 5(2) of the Act. This notification has 
prescribed the minimum rates of wages for employment in stone-breaking or 
in stone-crushing operations carried on in mines. The rates thus prescribed 
were inclusive of dearness allowance or compensatory cost of living allowance. 

The Regional Labour Commissioner (Central), Nagpur, respondent No. 1, 
wrote to the appellant for the first time on June 20, 1956, stating that the State 
of Madhya Pradesh, respondent No. 2, had considered the question whether the 
Act was applicable to the manganese mining industry and had come to the 
conclusion that it was so applicable; that is why the appellant’s members were 
asked by respondent No.-1 to implement the Act within a fortnight from the 
receipt of his letter. The appellant made several representations to respondent 
No. 1 urging that the Act was inapplicable to the manganese mining industry; 
nevertheless respondent No. 1 threatened large-scale prosecution of the appel- 
Jant’s members on the basis that the Act applied to them, and its provisions 
had been contravened by them. The appellant was thus driven to file the 
present petition because it alleged that it had no alternative remedy, at any 
rate equally speedy and efficacious, and so it was urged on its behalf that the High 
Court should issue a writ quashing the impugned notification as ultra vires. 


*Decided, April 7, 1960. Civil Appeal No. 889 of 1959. 
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In its petition the appellant had also alleged that the notification issued by 
the President of India under art. 258 cannot fasten upon the manganese mining 
industry the character of employment in stone-breaking or stone-crushing and 
if that was the object of the said notification it was invalid. 

The respondents disputed the correctness. of the appellant’s contention that 
the impugned notification is invalid. It was urged on their behalf that any 
industry wherein the workers are employed in operations involving stone- 
breaking or stone-crushing is governed by the Act. In their written statement 
they described the details about the mining operations and contended that the 
mining of manganese ore mainly consists of development work or the removal 
of overburden, breaking of big mineral stones like boulder ore or bed ore to 
manageable sizes, dressing of ores to remove impurities ete. According to the 
respondents, having regard to the nature of the manganese mining industry the 
Act applied to the stone-breaking or stone-crushing operations connected with it. 

The High Court has accepted the respondent’s plea and has rejected the 
appellant’s prayer that a writ should be issued in its favour prohibiting the 
respondents from enforcing the provisions of the Act against its members. 
Unfortunately, on two important points the High Court has misdirected itself. 
It appears to. have assumed that the impugned notification has added an entry 
in the Schedule to the Act, and has observed that as a result of the said addi- 
tion the provisions of the Act came to be applied to the employment in stone- 
breaking or in stone-crushing operations carried on in the mines. The High 
Court has made this observation in setting out the appellant’s case and it is on 
the basis of this observation that the High Court has proceeded to examine 
the validity of the appellant’s contention. It is,. however, clear that the 
impugned notification does not purport to add any item in Schedule I and that 
was also not the case of the appellant. Thus the assumption made by the High 
Court on both the points is, with respect, erroneous. 

In its judgment the High Court has also observed that the vires of the 
impugned notification, though challenged in the petition, was not challenged 
before the High Court and so the only question that remained for its decision 
was one of interpretation of the relevant provision of the entry introduced by 
the notification. This statement again does nót appear to be entirely correct. 
The principal, if not the sole, ground on which the appellant sought for a writ 
from the High Court-was that the impugned notification was ultra vires s. 5(2) 
of the Act. If the validity of the said notification had been conceded by the 
appellant its writ petition would have immediately become ineffective because 
if the notification is valid then the question of construction of the material 
entry can present no difficulty whatever. In terms the stone-breaking and 
stone-erushing operations carried on -in mines are specified and the appellant 
could not possibly urge that the relevant activities carried on by its members 
did not attract the said description. In view of the fact that the High Court 
has made a clear statement to the effect that the vires of the impugned notifica- 
tion had not been challenged before it we were at first not inclined to allow 
Mr. Bobde, for the appellant, to argue that point before us; however, after 
hearing him and after considering the rest of the record we are satisfied that 
the statement made in the judgment is not accurate. Jn the petition filed by the 
appellant the validity of two notifications was challenged; the first was the 
notification issued by the President of India under art. 258.of the Constitution, 
and the second is the impugned notification under which proceedings are 
threatened against the appellant’s members. It is clear from the record that 
the appellant did not and could not have pressed its case against the validity 
of the first notification, but it did press its objection against the validity of the 
second notification; and that would be clear from the certificate of fitness 
granted by the High Court itself. The certificate says that the questions raised 
by the appellant relate to the applicability of the provisions of the Act to 
persons employed in stone-breaking or stone-crushing operations carried on at 
various manganese mines. Now it is clear that this question can arise only . 
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if the appellant seeks to challenge the validity of the notification, not other- 
wise. It is because the employees in question are, according to the appellant, 
not employed under any of the‘ items prescribed in the Schedule to the Act 
that the impugned notification is invalid; in that context the questions posed 
in the certificate would’arise. If the notification itself is valid then the solu- 
tion to the question posed can hardly be regarded as fit for a certificate under 
art. 133(7) (c) of the Constitution. Besides, the appellant’s contention against 
the validity of the impugned notification has been set out in its application for 
certificate before the High Court and the same has been expressly repeated in 
the statement of case filed by the appellant before us. We must, therefore, 
hold that the High Court was in error in assuming that the vires of the 
- impugned notification had been conceded by the appellant before it. This is 
, another serious infirmity in the judgment of the High Court. 

As a consequence of the two infirmities in the judgment the approach which 
the High Court adopted in dealing with the matter has been considerably in- 
fluenced. It has no doubt considered the meaning of the word ‘‘employment”’ 
and ‘‘stone’’ in connection with the expression ‘*stone-breaking’’ and ‘‘stone- 
crushing’. Even this part of the discussion in the judgment seems to assume 
that the impugned notification has really added one item to the list in the 
Schedule. It has apparently not been realised that if the present notification 
purported to make an addition to the items in the Schedule there would have 
been no controversy between the parties. According to the High Court employ- 
ment should be given its wider sense and should be held to mean ‘‘the action of 
employing or the state of being employed’. The High Court has algo held that 
the word ‘‘stone’’ should be taken to mean ‘“‘a piece of rock or hard mineral 
substance (other than metal) of a small and moderate size’’, The interpreta- 
tion of the two words adopted by the High Court has been taken by it from the 
Shorter Oxford Dictionary, and having assigned to the two words the two 
respective meanings just stated the High Court has held that stone-breaking and 
stone-crushing operations carried on in mines would attract the provisions of 
the Act. 

Before dealing with the vires of the impugned notification it would be mate- 
rial to examine the relevant provisions of the Act. The Act has been passed to 
provide for minimum rates of wages in certain employments. Section 2(b) 
defines the appropriate government as meaning, inter alia, (1) in relation to 
any scheduled employment carried on by or under the authority of the Central 
Government or in relation to a mine the Central Government, and (2) in rela- 
tion to any other scheduled employment the State Government. It would thus 
appear that the Legislature intended that the provisions of the Act may in due 
course be extended to mines and so it has prescribed that in respect thereof the 
Central Government would be the appropriate Government, Section 2(e) 
defines an employer as meaning, inter alia, any person who employs whether 
directly or through another person or whether on behalf of himself or any other 
person one or more employees in any scheduled employment in respect of which 
minimum rates of wages have been fixed under this Act, Section 2(g) defines 
scheduled employment as meaning an employment specified in the Schedule or 
any process or branch of work forming part of such employment. Section 3 
authorises the appropriate government to fix minimum rates of wages in regard 
to the employments specified in Parts I and II of the Schedule respectively and 
prescribes the procedure in that behalf. Section 5 lays down the procedure for 
the fixing and revising of minimum wages. Section 5(2) provides that after 
following the procedure prescribed by the said section the appropriate govern- 
ment shall by notification in the official gazette fix, or as the case may be, revise 
the minimum rates of wages in respect of each scheduled employment, and unless 
such notification otherwise provides, it shall come into force on the expiry of 
three months from the date of its issue. There is only one more section which 
needs to be mentioned; that is s. 27 which empowers the appropriate govern- 
ment to add to either part of the Schedule any employment in respect of which 
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it is of opinion that minimum rates of wages should be fixed under this Act 
after following the procedure prescribed by it, and the section adds that after 
the notification is thus issued the Schedule shall, in its application to the State, 
be deemed to be amended accordingly. 

It is thus clear that the whole scheme of the fee is intended to work in regard 
to the employments specified in Part I and Part II of the Schedule and the 
Legislature has wisely left it to the appropriate government to decide to what 
employments the Act should be extended and in what areas. Section 5(2) 
empowers the appropriate government to fix or revise minimum wages in 
regard to any of the employments in the Schedule to which the Act applies. 
This power can be exercised only if the employment in question is specified in 
the Schedule and the Act is, therefore, applicable to it. Section 27 confers a 
wider power on the appropriate government, and in exercise of the said power 
the appropriate government may add an employment to the Schedule. The 
nature and extent of the said two powers are thus quite separate and distinct 
and there can be no doubt that what can be done’by the appropriate govern- 
ment in exercise of its power under s. 27 cannot be done by it in exercise of its 
power under s. 5(2). It is significant that the impugned notification has been 
issued by the Madhya Pradesh Government by virtue of the powers under 
s. 5(2) of the Act which have been delegated to it by the President in exercise 
of his authority under art. 258 of the Constitution. The main argument urged 
by Mr. Bobde is that the impugned notification is ultra vires s. 5(2) because 
stone-breaking and stone-crushing operations in manganese mines do not fall 
under any of the items in Part I of the Schedule. The dispute thus raised 
really lies within a very narrow compass: Does employment in stone-breaking 
or in stone-crushing operations carried on in mines specified in the impugned 
notification amount to employment in stone-breaking or stone-crushing which 
is item 8 in Part I of the Schedule to the Act? It is common ground that the 
employment in question does not fall under any other item in Part I. 

It is true that the provisions of the Minimum Wages Act are intended to 
achieve the object of doing social justice to workmen employed in the scheduled 
employments by prescribing minimum rates of wages for them, and so in con- 
struing the said provisions the Court should adopt what is sometimes described 
as a beneficent rule of construction. If the relevant words are capable of two 
constructions preference may be given to that construction which helps to sus- 
tain the validity of the impugned notification; but it is obvious that an occasion 
for showing preference for one construction rather than the other can legiti- 
mately arise only when two constructions are reasonably possible, not otherwise. 
Now, does employment in stone-breaking or stone-crushing as specified in Part 
I of the Schedule on a reasonable construction include stone-breaking or stone- 
crushing operations in a mining industry? In answering this question it would 
be necessary to bear in mind that the scheduled employment under s. 2(g) 
covers the employment specified in the Schedule or any process or branch of 
work forming part of such employment. It is conceded before us by both the 
parties that the provisions of the Act apply to the scheduled employments in 
all branches of their work which may be incidental to the main scheduled em- 
ployments. The impugned notification, on the other hand, applies only to the 
stone-breaking or stone-crushing operations carried on in mines and it does 
not cover other operations connected with the manganese mining works. This 
position is inconsistent with the scheme of the Schedule and that is a point 
which prima facie is in favour of the appellant’s contention. 

It is, however, urged by Mr. Umrigar, for the respondents, that the word 
‘““employment’’ as well as the word ‘‘stone’’ used in item 8 should receive their 
widest denotation, and that, according to him, would include stone-breaking or 
stone-crushing operations carried on in mines, It is conceded that stone-break- 
ing or stone-crushing operations have to be carried on in regard to the work in 
manganese mines. Stones'are beaten to small pieces by means of a hammer 
and they are washed and passed through sieves of different meshes before 
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_ manganese is obtained. -When the Schedule refers to the employment of stone- . 
breaking or stone-crushing does it refer to the incidental stone-breaking or 
stone-crushing in connection with manganese mine operations? In a chemical 
or a geological sense stones may include manganese and that is one of the 
meanings given to the-word in the Shorter Oxford Dictionary. On the other 
hand, the word ‘‘stone’’ as popularly understood in ordinary parlance parti- 
cularly when it is coupled with the word ““breaking’’ or ‘‘crushing’’ would 
exclude manganese. When we speak of stone-breaking or stone-crushing 
normally we refer to stone in the sense of ‘*piece of roak’’ and that would ex- 
clude manganese. Employment in stone-breaking or stone-crushing in this sense 
would refer to quarry operations. Thus whether or not the word ‘‘stone’’ 
should be understood in the wider sense or in a limited sense must depend upon 
the context in which the word is used. The ‘intention which is reasonably 
deducible from the context would decide whether it is the expanded meaning 
or the limited meaning of the word that can be accepted. The same considera- 
tion could apply to the denotation of the word “‘employment”’. We have care- 
fully considered all the items in the Schedule and have taken into account the 
general beneficent policy of the Act but we are unable to hold that when item 8 
refers to stone-breaking or stone-crushing it is intended to cover the breaking 
or the crushing of stones incidental to the manganese mining operations. The 
context seems to exclude the application of the wider meaning of the word 
‘‘stone’’ used in item 8. Therefore, our conclusion is that the stone-breaking 
or stone-crushing operations which are carried on in mines are not included in 
item 8 in the Schedule; and if that be the true position the impugned notification 
issued by the State Government under s. 5(2) is ultra vires, 

The High Court has referred to the fact that in describing some items in 
Part I the word ‘‘any’’ has been used whereas the said word has not been used 
in item 8. For instance, item 1 refers to employment in any woollen carpet 
making or shawl weaving establishment, whereas item 8 merely refers to em- 
ployment in stone-breaking and stone-crushing. The absence of the word “any” 
according to the High Court indicates that the word ‘‘stone’’ as well as the 
word ‘‘employment’’ had been used in their wide denotation. We are not 
satisfied that this gonclusion is right. In fact it appears to us that if the word 
“‘arty’’ had been used in item 8 it might have helped to make its scope wider; 
that is to say, if item 8 had read as ‘‘employment in any stone-breaking or any 
stone-crushing operations’’ it might have tended to make its scope wider. Ag 
it stands the entry is, in our opinion, confined to stone-breaking and stone- 
erushing employment in quarries and not in mines. 

As we have already pointed out a notification under s. 5(2) can be issued 
only in respect of employments which fall under the Schedule. We would, 
however, like to add that this conclusion merely helps to emphasise the fact 
that the appropriate government may, and can, act under s. 27 of the Act if it 
is desired that the employment in mines or in connection with any operations 
incidental to mining should be governed by the provisions of the Act. Section 
27 empowers the appropriate government to add items to the Schedule and it 
would be open to the appropriate government to adopt such a course if it is 
intended to achieve the object with which the impugned notification has been 
issued. 

One more point still remains to be considered. Mr Umrigar attempted to 
argue that the appellant cannot challenge the vires of the impugned notification 
without challenging the vires of the delegation of authority effected by the 
notification issued by the President of India under art. 258 of the Constitution. 
The argument is that if the notification of the President is valid then the State 
Government has merely exercised its authority as a delegate and its validity . 
cannot be challenged in isolation from the principal or parent notification 
which conferred the authority on the State Government. This contention has 
obviously not been raised before the High Court. Besides, if the State Govern- 
ment purports to take action on the strength of the impugned notification 


-_ 
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which is invalid it would be open to the appellant to resist the threatened action 
on the ground that the notification is invalid and no action can be validly taken 
against the appellant for the contravention of the provisions of the Act. As 
this Court has observed in A. Thangal Kunju Musaliar v. M. Venkatachalam 
Potti', A 

“There can be no agency in the matter of the commission of a wrong. The wrong 
doer would certainly be liable to be dealt with as the party directly responsible for his 
‘wrongful action,” 
and it was added that 

“On the analogy of a civil wrong the tortfeasor could certainly not protect himself 
against liability on the ground of having committed the tort under the directions of his 
principal, [and so] the agent could in no event exculpate himself from liability for the 
wrongful act done by him and if he is amenable to the jurisdiction of the High Court 
the High Court could certainly issue an appropriate writ against him under article 226.” 
By parity of reasoning it would follow that if the impugned notification issued 
by the State Government is ultra vires it cannot fall back upon the President’s 
notification in support of the plea that the action which it proposes to take 
against the appellant would nevertheless be justified. We must accordingly 
hold that it is open to the appellant to claim a writ against the respondents 
even without challenging the vires of the Presidential notification. 

In the result we hold that the impugned notification issued by respondent 
No. 2 is invalid and cannot be enforced. The appeal is accordingly allowed, 
the order passed by the High Court set aside and the application for a writ 
made by the appellant allowed with costs throughout. 

Appeal allowed. 


Present: Mr. Justice S. J. Imam and Mr. Justice A. K. Sarkar. 


BASHIRBHAI MOHAMEDBHAI v. THE STATE OF BOMBAY." 
Indian Penal Code (Act XLV of 1860), Secs, 420, 511—Prosecution for offence of attempt 
to cheat—Whether fact that accused had failed in his attempt relevant in consider- 
ing whether he had committed the offence. f 
In a prosecution for the offence of an attempt to cheat, the fact that the.accused 
had failed in his attempt is irrelevant in considering whether he had committed the 


offence of attempting to cheat, ; 
The Government of Bengal v. Umesh Chunder Mitter! approved. 


Tue facts appear in the judgment, 


M. E. Ramamurths and J. B. Dadachanji, for the appellant. 
R. Ganapathy Iyer and R. H. Dhebar, for the respondent. 


SARKAR J. The appellant and two others were convicted by a Magistrate 
under s. 420 read with ss. 511 and 34 of the Indian Penal Code and each wag 
sentenced to rigorous imprisonment for 12 months and a fine of Rs. 500 and 
in default of payment, a further period of imprisonment for four months. On 
appeal the accused persons were acquitted by a Sessions Judge. The State 
then appealed to the High Court at Bombay and the High Court set aside the 
order of acquittal and restored the order passed by the learned Magistrate. 
ao No. 1 alone has appealed against the order of the High Court, to.this 

urt. 

The three accused persons approached one Ramanlal and the third accused 
told Ramanlal that accused Nos. 1 and 2 were proficient in duplicating cur- 
rency notes and they were prepared to do it for Ramanlal who should take 


1. [1955] 2S. C. R. 1196, at p. 1211. No. 55 of 1059. 
*Decided, April 19, 1980. Criminal Appeal 1 (1888) I. L. R. 16 Cal. 310. 
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advantage of the offer. The third accused then asked Ramanlal to think over 
the matter and promised to come again. Ramanlal later mentioned this mat- 
ter to his friend Champaklal, the complainant, and the two decided to trap 
the aceused persons disbelieving their (professed) power to duplicate notes. 
The third accused again came as promised and met Ramanlal and Champaklal. 
Champaklal promised to find currency notes for Rs. 90,000 for duplicating and 
a date was fixed when it was to be done. Thereafter Ramanlal and Champak- 
. lal informed the police. The police hid themselves in the house of Ramanlal 
where it had been fixed with the accused that the duplicating would be done. 
The three accused arrived duly. Accused No. 2 spread bottles, blank 
papers etc. on a carpet and accused No. 1, the appellant, asked Champaklal 
to produce the currency notes. Champaklal who was carrying a bag supposed 
to contain the promised currency notes worth Rs. 20,000 took out two currency 
notes of Rs. 100 each from the bag and gave them to the appellant. As soon 
as the appellant had taken the money, Champaklal gave the pre-arranged 
signal and the police came into the room and arrested: all the accused persons. 
` They were thereafter prosecuted for the offence of an attempt to cheat upon 
a complaint lodged by Champaklal with the result already mentioned. 

Three points were argued by the learned advocate for the appellant. First,.. 
it was said that the charge was for an attempt to cheat Champaklal but there 
was no evidence to show that any representation had been made by anyone to 
Champaklal. The Courts below however found that such a representation had 
been made and we think that the finding is clearly supported by the evidence 
on record. i 

The. next point taken was that there had been no attempt to commit the 
offence of cheating but only a preparation to commit that offence which was 
not punishable. It seems to us clear that an attempt to commit the offence had 
actually been made. A false representation had been made and a sum of 
Rs. 200 had been obtained from Champaklal. These clearly are acts done to- 
wards the commission of the offence within the meaning of s. 511 of the Indian 
Penal Code. In fact the making of the false representation is one of the ingre- 
dients for an offence of cheating under s. 420 of the Indian Penal Code. So 
also the delivery. of property is another of such ingredients. Both these in- 
` predients took place in this case and the accused brought them about. There- 
fore it cannot be said that the accused had only made a preparation and not 
an attempt to commit the offence. 

The last point argued was that there was no attempt to cheat becanse the 
complainant had not been deceived. It is true that the complainant had not 
been taken in. He had never believed that the accused could actually dupli- 
cate currency notes. He feigned belief only in order to trap the accused. 
That, however, clearly makes no difference so far as an attempt to cheat is con- 
cerned. The accused had attempted to cheat the complainant. That they had 
failed in their attempt is irrelevant in considering whether they had com- 
mitted the offence of attempting to cheat. . This view of the matter has been 
accepted in the. High Courts uniformally. In The Government of Bengal v. 
Umesh Chunder Mitter! it was observed that ‘‘A man may attempt to cheat, 
although the person he attempts to cheat is forewarned, and is therefore not 
cheated.’ This is clearly the right view. 

This appeal is entirely without merit and it is dismissed. ibe 

Appeal dismissed. 


1 (1888) I. L. R. 16 Cal. 810, 316. 
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Present: Mr. Justice S. K. Das, Mr. Justice A. K. Sarkar aùd Mr. Justice M. Hidayatullah. 


THE STATE OF BOMBAY v. M/S. SUPREME GENERAL FILMS 
EXCHANGE LTD.* 

Court Fees (Bombay Amendment) Act (Bom. XII of 1954)—Suit filed before coming into 
force of Act but memorandtim of appeal arising from it filed after its coming into 
force—Whether Court-fees on memorandum of appeal payable according ‘to law in 
force at date of suit or date. of appeal—Impairment of right of appeal by imposing 
more stringent or onerous condition whether a matter of procedure or substantive 
right—Retrospective effect of subsequent enactment which takes away or impairs 
right of appeal. i > 

Court-fees payable on a memorandum of appeal filed after the coming into force 
of the Court Fees (Bombay Amendment) Act, 1954, arising out of a suit filed before 
the coming into force of the Act, are payable according to the law in force at the 
date of the filing of the suit and not according to the law in force at the date of the, 
filing of the memorandum of appeal. 

An impairment of the right of appeal by putting a new restriction thereon or im-" 
posing a more onerous condition is not: a matter of procedure only; it impairs or 
imperils a substantive right and an enactment which does so is not retrospective un- 
less it says so expressly or by necessary intendment. , 

Hoosein Kasam Dada (India) Ltd. v. The State of Madhya Pradesh’ Garikapatti 
Veeraya v. N. Subbiah Choudhury’ Eswaramma v. Seethamma! Arjun v. Amrita,’ 
Punya Nahako, In re Parmeshar Kurmi v. Bakhtawar Pande’ Anand Ram v. Ram- 
gulam; Mohri Kunwar v. Keshri Chand, Delhi Cloth and General Mills Co. v. Income- 
Tax Commissioner, Delh? and Nogendra Nath Bose v. Mon Mohan Singha Roy,” 
referred to. i 


Tue facts appear at 57 Bombay Law Reporter 394. 


H. R. Khanna and R. H. Dhebar, for the appellant. 
8. D. Goswami and Gopal Singh, for the respondents. 


S. K. Das J. These two consolidated appeals arise out of the judgment and 
order of the High Court of Bombay dated November 24, 1954, passed on two 
applications in two appeals disposed of by the said High Court. The- facts are 
similar and the question of law arising therefrom is one and the same, namely, 
whether in the absence of provisions giving retrospective effect to.certain amend- 
ments made in the Court-fees Act, 1870, as applied to Bombay by the Court 
Fees (Bombay Amendment) Act, 1954 (Bombay Act No. XII of 1954) which 
amendments came in force on April 1, 1954, hereinafter called the relevant 
date, the Court fees payable on two memoranda of appeal were payable accord- 
ing to the law in force at the date of filing of the suits which was prior to the 
relevant date, or according to the law in force at the date of the filing of the 
memoranda of appeal which was after the relevant date. 

The facts are simple and may be very shortly stated. On April 16, 1953, 
Messrs. Sawaldas Madhavdas brought a suit against the Arati Cotton Mills, Ltd. 
praying for a decree for rupees two lacs and odd. The suit was decreed on July 
22, 1954. The Arati Cotton Mills, Ltd. filed a memorandum of appeal against 
the said decree on September 4, 1954, and paid Court fees of Rs. 3,193-12-0 on 
the said memorandum. On or about October 5, 1954, a settlement was arrived 
at between the parties and on October 9, 1954, a prayer was made for dismissal 
of the appeal for want of prosecution. On November 18, 1954, an application 
was made under s. 151, Code of Civil Procedure, by the Arati Cotton Mills, Ltd. 


*Decided, April 22, 1960. Civil Appeals 5 (1927) I. L. R. 50 Mad. 488. 
Nos. 86 and 87 of 1956. 6 (1982) I. L. R. 54 All. 1092. 
1 [1058] S. C. R. 987. 7 [1928] A.I.R. Pat. 150. 

2 [1957] S. C. R. 488. 8 [1941] All. 558. 

8 [1955] A. I. R. Andhra 221, F.B. 9 (1927) L.R. 541. A. 421. 

4 [1956] Nag. 296. 10 (1980) 84 C. W. N. 1009. 
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for refund of excess Court fees paid on the memorandum of appeal. In the 
application it was stated: 

“The appellants say that the appeal having arisen out of a suit which had been 
instituted on or about 16th April, 1953, long prior to the coming into force of the Court 
* Fees (Bombay Amendment) Act XII of 1954 no court-fees were payable on the memo- 
' randum of appeal herein except as provided in the Table of fees hereinafter mentioned 

and that it was due to a mistake that the appellants were called upon to pay the said 
‘institution fee amounting to Rs. 3,193-12-0 and the said sum was paid by the appellants 
under a bona fide mistake and/or inadvertence and/or oversight. The appellants say 
‘that the only fee payable for the filing of the said memorandum of appeal was the fee 
of Rs. 32 under item No. 58 of the table of fees set out at page 396"of the Rules of this 
Court. The appellants say that they were not legally bound to pay anything more than 
the said sum of Rs. 32 and that sum of Rs. 3,161-12-0 paid by them in excess of the 
said sum of Rs. 32 was paid by mistake and ignorance of the appellants’ legal rights 
and/or through inadvertence or oversight. The appellants submit that it is necessary 
for the ends of justice that the said sum of Rs. 3,161-12-0 should be ordered to be 
refunded to them.” 

Similarly, on December 17, 1958, Messrs. Rasiklal and Company, Ltd. 
brought a suit against Messrs. Supreme General Films Exchange Ltd. and two 
other defendants in which a dedree was passed on May 11, 1954, for a sum of 
Rs. 44,876-12-0 against Messrs. Supreme General Films Exchange Ltd. The 
latter filed a memorandum of appeal on July 31, 1954, and paid Court fees of 
Rs. 1,958 on it. The appeal was, however, withdrawn with the leave of the High 
Court on September 27, 1954. Messrs. Supreme General Films Exchange Ltd. 
then applied for refund of the excess Court fees paid on a ground similar to 
that mentioned earlier in connexion with the application of the Arati Cotton 
Mills, Ltd. 3 

Both the applications were heard together after issue of notice to the Advocate 
General, Bombay, who appeared for the State of Bombay and opposed the 
applications. By its judgment and order dated November 24, 1954, the High 
Court allowed the applications. The State of Bombay then asked for 
and obtained a certificate in the two cases which were consolidated to the effect 
that they were fit for appeal to this Court. These two appeals have been pre- 
ferred on the strength of that certificate. 

Now, the learned Chief Justice, who delivered the judgment allowing the 
two applications, referred to an earlier decision of his, reported in a Reference 
Under Section 5 of the Court Fees Act’ and said that that decision governed 
the present cases also. The facts which led to the earlier decision were: (i) that 
prior to the relevant date a suit for partition of joint family property fell under 
sch. II. art. 17(vit), of the Court-fees Act and the Court fees payable were 
Rs. 18-12-0 only; (ii) an amendment which came into effect on the relevant date 
said that the Court fees payable in such suits should be according to the value 
of the share in respect of which the suit is instituted; (iii) a suit for partition 
of joint family property was brought before the relevant date but an appeal 
was filed thereafter. The question was: on the facts stated above, what Court 
fees were payable on the memorandum of appeal. Relying on the decision of 
this Court in Hoosein Kasam Dada (India) Ltd. v. The State of Madhya 
Pradesh? and certain other decisions to which we shall presently refer, the 
learned Chief Justice held that a right of appeal is a substantive right which 
vests in a litigant at the date of the filing of the suit, and cannot be taken away 
unless the Legislature expressly or by necessary intendment says so; further- 
more, an appeal is a coutinuation of the suit, and it is not merely that a right 
of appeal cannot be takeh away by a procedural enactment which is not made 
retrospective, but the right cannot be impaired or imperilled nor can new con- 
ditions be attached to the filing of the appeal; nor can a condition already exist- 
ing be made more onerous or more stringent so as to affect the right of appeal 


1 (1964) 57 Bom. L. R. 180. 2 [1938] S. C. R. 987. 
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arising out of a suit instituted prior to the enactment. Learned counsel for 
the appellant has made a somewhat feeble attempt to distinguish the decision 
in a Reference Under Section 5 of the Court Fees Act on facts, but it cannot 
be seriously disputed that if that decision is correct, then it must govern the 
two cases before us. Though the facts are not identical, we see no difference in 
principle between them. 

On behalf of the State of Bombay, appellant before us, the correctness of 
the decision has been challenged on the ground that there is no vested right in 
procedure and reliance has been placed on the principle 


“that the presumption against a retrospective construction has no application to 

enactments which affect only the procedure and practice of the Courts, even when the 
alteration which the statute makes may be disadvantageous to one of the parties” (see 
Maxwell on Interpretation of Statutes, 10th edn., p. 225). 
Very strong reliance has been placed on the decision in Mohrs Kunwar v. Keshri 
Chand? and on the observations made therein to the effect that no suitor has 
a vested right to insist that during the pendency of a litigation which a suitor has 
started, the enactment relating to Court fee shall not be changed and the fee 
leviable shall not be increased or reduced with regard to future appeals and he 
would be entitled to carry on proceedings on the basis of the law as it stood 
when the plaint was filed even though the law is different when he comes to 
file an appeal. On behalf of the respondent it has been submitted that since 
the decision of the learned Chief Justice of the Bombay High Court in a 
Reference Under Section 5 of the Court Fees Act, there has been another deci- 
sion of this Court which concludes the question (Garikapatti Veeraya v. N. 
Subbiah Choudhury®*) and it is argued that the true principle is that where a 
right of appeal is impaired or imperilled or a more onerous or stringent condi- 
tion is put on the right of appeal, the impairment, peril or imposition of a more 
stringent condition is not retrospective unless the Legislature says so expressly 
or by necessary intendment. 

Tt is necessary to state here what the High Court has clearly pointed out with 
regard to the amendments made by the Court Fees (Bombay) Amendment Act, 
1954 (Bombay Act No. XII of 1954). On the relevant date the whole system 
of charging Court fees in the Bombay High Court on the Original Side was 
altered and instead of a fixed fee payable on the plaint etc. ad valorem fees 
became leviable as in the districts. The change was effected inter alia by delet- 
ing s. 4 and amending s. 6 of the Court-fees Act, 1870, and art. 1 of sch. I to 
the Act. There was no provision, express or by necessary intendment, for 
giving retrospective effect to the amendments made in the sense of affecting a 
right of appeal arising out of a suit instituted prior to the relevant date. As 
this position has not been contested, it is not necessary to read here the provi- 
sions of the amending Act. ; 

We proceed straightaway to consider the arguments advanced on behalf of 
the appellant. So far as we have been able to appreciate the submissions made 
on behalf of the parties, the point of controversy is really this: is an impairment 
of the right of appeal by imposing a more stringent or onerous condition thereon 
a matter of procedure only or is it a matter of substantive right? We think 
that the question is really concluded by the decisions of this Court. We refer 
first to the decision in Hoosein Kasam Dada (India) Lid. v. The State of 
Madhya Pradesh. The facts of that case were these: Section 22(1) of 
the Central Provinces and Berar Sales Tax Act, 1947, provided that no 
appeal against an order of assessment should be entertained by the prescribed 
authority unless it was satisfied that such amount of tax as the appellant might 
admit to be due from him, had been paid. This Act was amended on Novemher 
25, 1949, and s. 22(7) as amended provided that no appeal should be admitted 
by the said authority unless such appeal was accompanied by satisfactory proof 
of the payment of the tax in respect of which the appeal had been preferred. 


% [1941] All. 558. 3a [1957] S. C. R. 488. 
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On November 26, 1947, the appellant submitted a return to the Sales Tax 
Officer, who, finding that the turnover exceeded 2 lacs, submitted the case to 
the Assistant Commissioner for disposal and the latter made an assessment on 
April 8, 1950. The appellant preférred an appeal on May 10, 1950, without 
depositing the amount of tax in respect of which he had appealed. The Board 
of Revenue was of opinion that s. 22(/) as amended: applied to the case as the 
assessment was made, and the appeal was preferred, after the amendment came 
into force and rejected the appeal. It was held by this Court that the appellant 
had a vested right of appeal when the proceedings were initiated in 1947 and 

“his right of appeal was governed by the law as it stood then. It was further 
held that the amendment of 1950 could not be regarded as a mere alteration in 
procedure or an alteration regulating the exercise of the right of appeal; it 
whittled down the right itself, and had no retrospective effect as the Amend- 
ment Act of 1950 did not expressly or by necessary intendment give it retro- 
spective effect. This decision proceeded on the principle that impairment of 
the right of appeal by imposing a more onerous condition is not a matter of 
procedure only. The decision in Garikapatti Veeraya v. Subbiah Choudhury 
referred specifically to two decisions relating to an increase in Court fees 
by subsequent amendment of the Court-fees Act, and one of the decisions 
was Sawaldas Madhavdas v. Arati Cotton Mils+, the very decision which is 
under appeal here. The other decision was Seshadri v. Province of Madras®. 
Perhaps, our attention was not then drawn to the circumstance that the decision 
in Sawaldas Madhavdas v. Arati Cotton Mills, (supra) was at the time pending 
in appeal here. The point of the decision in Garikapatti Veeraya (supra) is, 
however, this: this Court referred with approval to decisions which accepted 
the position that taking away a right of appeal and imposing a more onerous 
condition on such right involved the same principles as to retrospective effect 
of the subsequent legislation. A similar view was expressed in Eswaramma v. 
SeethammaS’ and Arjun v. Amrita’. 

The appellant has relied on Punya Nahoko In re8. That was a case of re- 
view, and it was held that if between the date of the plaint or the appeal and 
the date for filing the petition for review, there was a change in the Court- 
fees Act increasing the fee payable ad valorem, the petitioner must pay at 
the increased rate. The learned Chief Justice (Chagla ©. J.) expressed the 
opinion that a review does not stand on the same footing as an appeal, and one 
cannot say that there is a substantive right of review. It may be pointed out 
here that even in respect of a review, a view different from that of the Madras 
High Court was taken in Parmeshar Kurmi v. Bhaktawar Pande®. It is, how- 
ever, unnecessary to say anything more about a review, because we are not 
concerned with it in the present case. f 

In Anand Ram Pramhans v. Ramgulam Sahu'° the question which 
was mooted and discussed related to the proper presentation of a memo- 
randum of appeal, and incidentally it was observed that the new Bihar 
and Orissa Court Fees Act which had already come into force applied to the 
case. There was no discussion of the question as to whether the enactment in 
question was given retrospective effect or not. As to the decision in Mohri 
Kunwar v. Keshri Chand on which so much reliance has been placed by the 
appellant, it is necessary to point out that the question there was if the right 
of appeal created by s. 6A of the Court-fees Act, which was added by U.P. 
Act XIX of 1938, was available as against an order passed after the coming 
into force of the latter Act, although that Act was not in existence and conse- 
quently there was no right of appeal at the date of filing that plaint. It was 
held that the enactment, by the amending Act of 1938, of s. 6A whieh allowed 
an appeal against an order demanding the payment of a deficiency in Court 


4 (1954) 57 Bom. L. R. 894. 8 (1027) I. L. R. 50 Mad. 488. 
5 [1954] Mad. 648. 9 (1982) I. L. R. 54 AH. 1092. 
6 [1955] A. I. R. Andhra, 221, F.B, 10 [1928] A. I. R, Pat. 150, 
7 [1956] Nag. 296. 

T7 L.R—58. 


914 THE BOMBAY LAW REPORTER. [VOL. LXI. 
fees did not take away any right which was vested in the plaintiff on the date 
on which he filed the plaint, it only conferred on him a new right; nor did it 
take away any right which was vested in the defendant, for though the defen- 
dant could object if the plaint was not properly stamped and might also have 
a right to have the matter determined by the Court he had no vested right in 
the procedure by which it was to be determined, and this procedure could be 
changed pending the suit and a change in procedure could not be said to 
deprive him of any vested right. It would appear from what has been stated 
above that the decision proceeded on the footing that the amending Act con- 
ferred a new right of appeal, and not that it took away a vested right of 
appeal; and the reason of the decision was based on the principle that there 
is no vested right in the procedure by which the sufficiency of Court fees is 
determined by a Court. That is a principle of a different character from the 
oue we are concerned with in the present case, viz. the retrospective effect of 
a subsequent enactment which either takes away a right of appeal or impairs 
it by imposing a more stringent or onerous condition thereon, We do not, 
therefore, think that the Allahabad decision helps the appellant. 

The question was considered in reverse in Delhi Cloth and General Mills Co. 
v. Income Tax Commissioner, Delhi’’ and the principle of Colonial Sugar 
Refimng Company v. Irving’? was applied. Another decision in point is that 
of Nogendra Nath Bose v. Mon Mohan Singh Roy'3. In that case the plaintiff 
instituted a suit for rent valued at Rs. 1,306-15-0 and obtained a decree. In 
execution of that decree the defaulting tenure was sold on November 20, 1926, 
for Rs. 1,600. On December 19, 1928, an application was made under O.XXT, 
r. 90, of the Code of Civil Procedure by the petitioner who was one of the 
judgment debtors for setting aside the sale. That application having been 
dismissed for default of his appearance, the petitioner preferred an appeal to 
the District Judge, Hoogly, who refused to admit the appeal on the ground 
that the amount recoverable in execution of the decree had not been deposited 
as required by the proviso to s. 174(c) of the Bengal Tenancy Act as amended 
by an amending Act of 1928. The contention of the petitioner was that the 
amending provision, which came into force on February 21, 1929, could not 
affect his right of appeal from the decision on an application made on December 
19, 1928, for setting aside the sale. Mitter, J. said (p. 1011): 

“We think the contention of the Petitioner is well-founded and must prevail. That 
a right of appeal is a substantive right cannot now be seriously disputed. It is not a 
mere matter of procedure. Prior to the amendment of 1928 there was an appeal against 
an order refusing to set aside a sale (for that is the effect also where the application 
to set aside the sale is dismissed for default) under the provisions of O. 43, r. (1), of 
the Code of Civil Procedure. That right was unhampered by any restriction of the kind 
now imposed by sec. 174(5), Proviso. The Court was bound to admit the appeal whe- 
ther the Appellant deposited the amount recoverable in execution of the decree or not. 
By requiring such deposit as a condition precedent to the admission of the appeal, a new 
restriction has been put on the right of appeal the admission of which is now hedged 
in with a condition. There can be no doubt that the right of appeal has been affected 
by the new provision and in the absence of an express enactment this amendment 
cannot apply to proceedings pending at the date when the new amendment came into 
force. It is true that the appeal was filed after the Act came into force, but that cit- 
cumstance is immaterial—for the date to be looked into for this purpose is the date of 
the original proceeding which eventually culminated in the appeal.” 
This decision was approved by this Court both in Hossein Kasam Dada and 
Garikapatti Veeraya. 

It is thus clear that in a long line of decisions approved by this Court and 
at least in one given by this Court, it, has been held that an impairment of the 
right of appeal by putting a new restriction thereon or imposing a more onerous 
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condition is not a matter of procedure only; it impairs or imperils a substan- 
tive right and an enactment which does so is not retrospective unless it says so 
expressly or by necessary intendment. i 


We are, therefore, of the view that the High Court was right in the view it 
took, and the orders of refund of excess Court fees which it passed were correct 
in law. 


Accordingly, the appeals fail and are dismissed with costs. There will be 
one set of costs, as the appeals have been consolidated, and had heard together. 


Appeals dismissed. 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


VADILAL PANCHAL v. DATTATRAYA DULAJI GHADIGAONKAR.* 

Criminal Procedure Code (Act V of 1898), Secs. 202, 203, 200—Magistrate directing enquiry 
under s. 202 and receiving report from enquiring officer supporting plea of self- 
defence—Whether open to magistrate to hold such plea correct on basis of report 
and statement of witnesses recorded by enquiring officer. 


When a magistrate directs an enquiry under s. 202 of the Criminal Procedure 
Code, 1898, for ascertaining the truth or falsehood of a complaint and receives a 
report from the enquiring officer supporting a plea of self-defence made by the 
person complained against, it is open to the magistrate to hold that the plea is cor- 
rect on the basis of the report and the statements of witnesses recorded by the 
enquiring officer. ` 

If the magistrate has not misdirected himself as to the scope of an enquiry under 
s. 202 of the Code and has applied his mind judicially to the materials before him, 
it would be erroneous in law to hold that a plea based on an exception can never 
be accepted by him in arriving at his judgment. What bearing such a plea has on 
the case of the complainant and his witnesses, to what extent they are falsified by 
the evidence of other witnesses—all these are questions which must be answered 
with reference to the facts of each case. 

The magistrate must apply his judicial. mind to the materials on which he has to 
form his judgment whether or not there is sufficient ground for proceeding. In 
arriving at his judgment he is not fettered in any way except by judicial considera- 
tions; he is not bound to accept what the enquiring officer says, nor is he precluded 
from accepting a plea based on an exception, provided always there are satisfactory 
and reliable materials on which he can base his judgment as to whether there is 
sufficient ground for proceeding on the complaint or not. 

Emperor v.'Dhondu Emperor v. Finan, Tulsidas v. Bilimoria’ and Gulab Khan 
v. Gulam Md. Khan, referred to. 


THe facts appear at 60 Bombay Law Reporter 107. 


H. M. Chokst, Rajni Patel, B. K. B. Naidu and I. N. Shroff, for the appellant. 

Janardan Kharma, for respondent No. 1. 

Purshottam Trikamdas, H. R. Khanna, and D. Gupta, for R. H. Dhebar, for 
respondent No. 2. 


S. K. Das J. This is an unfortunate case in which a complaint filed in the 
Court of the Presidency Magistrate, Bombay, on October 31, 1956, by one 
Dattatraya Dulaji Ghadigaonkar, respondent herein, has to be finally disposed 
of in the year 1960 in circumstances which we shall state at once. On J une 3, 
1956, in the evening, a public meeting was held at a place called Chowpatty in 
Bombay which was to be addressed by the Prime Minister of India. The meet- 
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_ ing was called in connexion with an agitation which was then going on for the 
reorganisation of the State of Bombay. There was considerable disturbance 
at the meeting as a result whereof it had to be dispersed, and large crowds of 
people began to wander about in various localities around Chowpatty including 
an area round Charni Road Station. The case of the complaining respondent 
was that at about 8 p.m. his younger brother Sitaram was crossing Queen’s 
Road near a building called Laud Mansion. At that time there was a large 
crowd on the road and members of'that crowd were stopping vehicles passing 
by that road. One taxi cab which had come from the direction of the Opera 
House and was going towards Churchgate was already stopped. Sitaram was 
then accompanied by Sashikant Kamtekar and Nand Kumar Vagal. When 
these three had crossed the road, they heard the reports of revolver shots and 
on looking back they found that a person called Bhayya was injured by one of 
the shots and fell down on the footpath. Sitaram and his friends went to help 
Bhayya; at this stage, another shot was fired by one of the occupants of a blue 
car which was near the taxi cab referred to earlier. Sitaram was hit on his chest, 
and the bullet having entered the chest cavity injured the right ventricle of 
the heart. Sitaram was removed to the G. T. Hospital but died before medical 
assistance could be given. Dr. H. S. Mehta, Police Surgeon, who made a post- 
mortem examination of the dead body, opined that Sitaram died of shock and 
haemorrhage as a result of the gun shot wound he had received. The doctor 
further said that the charring round the wound indicated that the shot had 
been fired from a distance of 2 to 18 inches only. 


The case of the respondent was that Vadilal Panchal, appellant before us, 
fired the shot from the blue car. The occupants of the car were K. K. Shah, 
advocate, his son Vinay, and one Ratilal Sanghvi on the back seat, and the ap- 
pellant and chauffeur Mohiddin on the front seat. K. K. Shah was mentioned 
in the complaint as one of the complainant’s witnesses. He was examined and 
said that after the meeting was over, he and his companions were returning in 
his car to his house. Because of the trouble, the car travelled by a longer 
route and when it reached Queen’s Road, there were large crowds on that road 
who were pelting stones, shouting slogans and committing other acts of violence: 
a public bus was burnt, and a taxi-cab which was proceeding ahead of K. K. 
Shah’s car was stopped. Some three or four hundred people surrounded his 
car, pelted stones and shouted ‘‘maro, maro”. Some of them attempted to 
drag out Ratilal Sanghvi who occupied a corner seat; some caught hold of 
the appellant by his neck and hair and wanted to drag him out of the car. 
The appellant then opened fire with his revolver. The rioters then held back, 
and the way was clear for the car to pass. The car then drove away and after 
some time K. K: Shah and the appellant went to Gamdevi Police Station where 
the latter made a report of what had happened. The appellant was sent to - 
_ Nair Hospital where he was medically treated and allowed to go. 


The Coroner of Bombay held an inquest into the death of Sitaram at which 
K. K, Shah, Shashikant Kamtekar and several other witnesses were examined. 
The Coroner’s Jury returned a verdict that Sitaram died of the gun- 
shot wound caused by a bullet fired by the appellant ‘‘under such circumstan- 
ces as would render the firing to be in exercise of the right of private defence 
and as such justified”. This verdict was returned on October 16, 1956. Some- 
time earlier, on July 3, 1956, to be precise, the complaining respondent had 
made an enquiry through his advocate from the Commissioner of Police, Bom- 
bay, as to whether the appellant had been arrested: the reply received was 
that the enquiries made by the police did not reveal any offence having been 
committed by the appellant and the police proposed to take no action. 

- On October 31, 1956, the respondent filed his complaint. The learned Presi- 
dency Magistrate to whom the complaint was made referred it to the Super- 
intendent of Police, C.I.D., for enquiry and report. Presumably, he acted 
under s. 202 of the Code of Criminal Procedure. On November 15, 1956, the 
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Superintendent of Police submitted the report of his Inspector in which it was 
stated : 

“From the exhaustive enquiries made immediately after the incident it was disclosed 

that Shri Vadilal Panchal was justified in resorting to firearms in self defence of himself 
and other occupants of the motor car.” 
On January 17, 1957, the learned Magistrate gave the respondent ‘another op- 
portunity to examine his witnesses before the enquiring officer, because by 
reason of a revision application made to the High Court earlier against the 
order referring the case to the police for enquiry, the respondent did not pro- 
duce his witnesses before the enquiring officer. The enquiring officer then 
examined’ all the witnesses and submitted his report on March 12, 1957. This 
time also the enquiring officer said: 

‘From their statements and other evidence on record, it is clear that Shri Wadilal 
Panchal opened fire in the exercise of his right of private defence, which verdict the 
learned Coroner’s Jury also brought after a protracted hearing of the Inquest Proceedings. 
Copies of all statements recorded by me, are attached for reference.” 

On April 80, 1957, the learned Presidency Magistrate considered the report of 
the enquiring officer in great detail with reference to the statements of ali the 
witnesses and said: 

“The Police have recorded in detail the statements of all witnesses produced by the 
complainant as well as of all the occupants of the car. There is, therefore, material on 
record showing fully whether the circumstances existed making out the right of private 
defence available to the accused. The fact whether the case falls within one of the excep- 
tions or not can be established on the evidence of the witnesses produced by the prosecution 
itself though of course the burden of proof lies on the accused. From the statements, 
recorded by the Police in this case and from the surrounding circumstances of the case, 
I have come to the definite conclusion that the report of the police stating that the shot 
was fired by the accused in self-defence is true. As I have stated the statement of the 
police surgeon conclusively supports the conclusion. I have come to the conclusion that 
the statements of the four eye witnesses brought by the complainant are false. These 
eye witnesses are not credible witnesses. It will be harassment to the accused and waste 
of public time if any process is issued in this case.” 

Accordingly, he dismissed the complaint under s. 208, Criminal Procedure Code. 
Against this order of dismissal the respondent complainant moved the High 
Court. The High Court set aside the order of dismissal and directed the 
learned Presidency Magistrate to issue process against the appellant and deal 
with the case in accordance with law, on a ground which the High Court ex- 
pressed in the following words (p. 122) :— 
"  .,.Now, in the case before us, causing of the death of Sitaram being indisputable, 
if it was found as the petitioner alleges that it was the shot fired by the respondent that 
caused the death of Sitaram, the accused would have to establish the necessary ingredients 
of the right of private defence as laid down in s. 96 and onwards of the Penal Code. We do 
not find anything in any of the sections in Chap. XVI to show that such an exception 
can be held to be established from the mere report of the police. That, in our view, is con- 
trary to the provisions of s. 105 of the Indian Evidence Act which are mandatory provi- 
sions. There is nothing in s. 202 or s. 203 of the Criminal Procedure Code which abro- 
gates the rule as to the presumption laid down in s. 105 of the Evidence Act and the 
mode of proof of exception laid down in imperative language in that section, 

In these cricumstances and for the reasons aforesaid, we find that this was not a ` 
case in which it was proper for the learned Magistrate to dismiss the complaint under 
8. 203, there being no evidence before the learned Magistrate as and. by way of proof to 
establish the exception of the right of private defence pleaded by the respondent.” 

The appellant then moved this Court and obtained special leave to appeal from 
the order of the High Court dated September 13, 1957. i 
The short question before us is—was the High Court right in its view that 
when a Magistrate directs an enquiry under s. 202, Criminal Procedure Code, 
= ascertaining the truth or falsehood of a complaint and receives a report 
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from the enquiring officer supporting a plea of self-defence made by the per- 
son complained against, it is not open to him to hold that the plea is correct 
on the basis of the report and the statements of witnesses recorded by the en- 
quiring officer? Must he, as a matter of law, issue process in such a case and 
leave the person complained against to establish his plea of self-defence at the 
trial? It may be pointed out here that the High Court itself recognised that 
it would not be correct to lay down a proposition in absolute terms that when- 
ever a defence under any of the exceptions in the Indian Penal Code is pleaded 
by the person complained against, the Magistrate would not be justified in 
dismissing the complaint and must issue process. Said the High Court (p. 
121) :— : 

“As we have already observed, if there is a complaint, which itself discloses a 
complete defence under any of the exceptions, it might be a case where a Magistrate 
would be justified in dismissing such a complaint finding that there was no sufficient 
ground to proceed with the case.” 

We are of the view that the High Court was in error in holding in this case 
that as a matter of law, it was not open to the learned Presidency Magistrate 
to come to the conclusion that on the materials before him no offence had been 
made out: and there was no sufficient ground for proceeding further on the 
complaint. 


The relevant sections bearing on the question are ss. 200, 202 and 203. 


“S. 200. A Magistrate taking cognizance of an offence on complaint shall at once 
examine the complainant and the witnesses present, if any, upon oath and the substance 
of the examination shall be reduced to writing and shall be signed by the complainant 
and the witnesses, and also by the Magistrate: 

Provided as follows:— > 

(a) i 

(aa) ... 

(b) where the Magistrate is a Presidency Magistrate, such examination may be on 
oath or not as the Magistrate in each case thinks fit, and where the complaint is made 
in writing need not be reduced to writing; but the Magistrate may, if he thinks fit, before 
the matter of the complaint is brought before him, require it to be reduced to writing; 

(e) ... 

S. 202. (1) Any Magistrate, on receipt of a complaint of an offence of which 
he is authorised to take cognizance, or which has been transferred to him under sec- 
tion 192, may, if he thinks fit, for reasons to be recorded in writing, postpone the issue 
of process for compelling the attendance of the person complained against, and either 
inquire into the case himself or, if he is a Magistrate other than a Magistrate of the third 
class, direct an inquiry or investigation to be made by any Magistrate subordinate to 
him, or by a police-officer, or by such other person as he thinks fit, for the purpose of 
ascertaining the truth or falsehood of the complaint: 

Provided that... (it is unnecessary to read the proviso). 

(2) If any inquiry or investigation under this section is made by a person not being 
a Magistrate or a police-officer, such person shall exercise all the powers conferred by 
this Code on an officer in charge of a police-station, except that he shall not have 
power to arrest without warrant. 

(2A) Any Magistrate inquiring into a case under this section may, if he thinks fit, 
take evidence of witnesses on oath. 

(3) This section applies also to the police in the towns of Calcutta and Bombay. 

S. 203. The Magistrate before whom a complaint is made or to whom it has been 
transferred, may dismiss the complaint, if, after considering the statement on oath (if 
any) of the complainant and the witnesses and the result of the investigation or inquiry 
(if any) under section 202, there is in his judgment no sufficient ground for proceeding. 
In such cases he shall briefly record his reasons for so doing.” 

The general scheme of the aforesaid sections is quite clear. Section 200 says 
inter alia what a Magistrate taking cognisance of an offence on complaint shall 
do on receipt of such a complaint. Section 202 says that the Magistrate may, 
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if he thinks fit, for reasons to be recorded in writing, po 
process for compelling the attendance of the person compl 
‘direct an inquiry for the purpose of ascertaining the truth or, 
complaint; in other words, the scope of an inquiry under the sev, 

to finding out the truth or falsehood of the complaint in order 

the question of the issue of process. The inquiry is for the purpu 
taining the truth or falsehood of the complaint; that is, for ascerta, 
ther there is evidence in support of the complaint so as to justify thi 
process and commencement of proceedings against the person concerne, 
section does not say that a regular trial for adjudging the guilt or oth. 

of the person complained against should take place at that stage; for the per- 
son complained against can be legally called upon to answer the accusation 
made against him only when a process has issued and he is put on trial. Sec- 
tion 203, be it noted, consists of two parts: the first part indicates what are 
the materials which the Magistrate must consider, and the second part says 
that if after considering those materials there is in his judgment no sufficient 
ground for proceeding, he may dismiss the complaint. Section 204 says that 
if in the opinion of the Magistrate there is sufficient ground for proceeding, he 
shall take steps for the issue of necessary process. 

Now, in the case before us it is not contended that the learned Presidency 
Magistrate failed to consider the materials which he had to consider, before 
passing his order under s. 203, Criminal Procedure Code. As a matter of 
fact the learned Magistrate fully, fairly and impartially considered these mate- 
rials. What is contended on behalf of the respondent-complainant is that as a 
matter of law it was not open to the learned Magistrate to accept the plea of 
right of self-defence at a stage when all that he had to determine was whether 
a process should issue or not against the appellant. We are unable to accept 
this contention as correct. It is manifestly clear from the provisions-of s. 203 
that the judgment which the Magistrate has to form must be based on the state- 
ments of the complainant and his witnesses and the result of the investigation 
or inquiry. The section itself makes that clear, and it is not necessary to refer 
to authorities in support thereof. But the judgment which the Magistrate has 
to form is whether or not there is sufficient ground for proceeding. This does 
not mean that the Magistrate is bound to accept the result of the inquiry or 
investigation or that he must accept any plea that is set up on behalf of the 
person complained against. The Magistrate must apply his judicial mind to 
the materials on which he has to form his judgment. In arriving at his judg- 
ment he is not fettered in-any way except by judicial considerations; he is not 
bound to accept what the inquiring officer says, nor is he precluded from ac- 
cepting a plea based on an exception, provided always there are satisfactory 
and reliable materials on which he can base his judgment as to whether there 
is sufficient ground for proceeding on the complaint or not. If the Magistrate 
has not misdirected himself as tothe scope of an inquiry under s. 202 and has 
applied his mind judicially to the materials before him, we think that it would 
be erroneous in law to hold that a plea based on an exception can never be 
accepted by him in arriving at his judgment. What bearing such a plea has 
on the case of the complainant and his witnesses, to what extent they are falsi- 
fied by the evidence of other witnesses—all these are questions which must be 
answered with reference to the facts of each case. No universal rule can be 
laid in respect of such questions. 

In support of its view the High Court has relied on some of its earlier deci- 
sions: Emperor v. Dhondu'; Emperor v. Finan?; and Tulsidas v. Bilimoria’. 
We do not think that any of the aforesaid decisions lays down any such pro- 
position in absolute terms as is contended for on behalf of the respondent. In 
Emperor v. Dhondu (supra) a complaint charging defamation was dismissed 
by the Magistrate under s. 203 without taking any evidence, on the ground 
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‘accused was protected by s. 499, exception 8. It was held that the 
of dismissal was bad. Patkar J. significantly observed (p. 715) :— 

.. If the Magistrate in this case had taken evidence on behalf of the prosecution and 
‘4 behalf of the accused, and passed a proper order for discharge, the order of the Dis- 
trict Magistrate ordering a further enquiry without giving reasons might have stood on 
a different footing. We do not think that, under the circumstances of this case, there 
are adequate grounds for interfering with the order of the District Magistrate.” 

In Emperor v. Finan (supra) the accused did not dispute the correctness 
of the statements made by the complainant, but in justification pleaded the 
order passed by his superior officer and claimed protection under ss. 76 and 
79 of the Indian Penal Code. It is worthy of note that the order of the 
superior officer was not produced, but that officer very improperly wrote a 
letter to the magistrate saying that he had given such an order. In these cir- 
cumstances, the same learned Judge who decided the earlier case observed 
(p. 1189) :— 

“...It was, therefore, incumbent on the Magistrate to investigate the complaint and 
to find out whether the allegation of the accused that he was protected by ss, 76 and 79 
of the Indian Penal Code was made out by legal evidence before him,” 

The facts in Tulsidas v. Bilimoria (supra) were different, and the question 
there considered was whether a member of the Bar in India had absolute pri- 
vilege. That decision has very little bearing on the question now before us. 

Our attention has also been drawn to a decision of the Lahore High Court 
where the facts were somewhat similar: Gulab Khan v. Gulam Md. Khant. In 
that case also the person complained against: took the plea of self-defence, 
which was accepted. In the High Court an objection was taken to the pro- 
cedure adopted and it was argued that the order of discharge should be set 
aside. In dealing with that argument Broadway J. said (p. 81) :— 

“Now a Magistrate is empowered to hold an enquiry into a complaint of an offence 
in order to ascertain whether there is sufficient foundation for it to issue process against 
the person or persons complained against. In the present case the Magistrate clearly 
acted in the exercise of these powers under s, 202, Criminal P. C. He allowed the com- 
plainant to produce such evidence in support of his complaint as he wished to produce, 
and after a consideration of that evidence came to the conclusion that that evidence was 
so wholly unworthy of credence as to warrant his taking no further action in the matter.” 

Therefore, none of the aforesaid decisions lay down as an absolute proposi- 
tion that a plea of self-defence can in no event be considered by the Magistrate 
in dealing with a complaint under the provisions of ss. 200, 202 and 203, Cri- 
minal Procedure Code. 

On the facts, there is very little to be said. Learned counsel for the State 
of Bombay supported the order of the learned Magistrate and pointed out that 
even on the narrow view taken by the High Court, a view to which he did not, 
however, subscribe, the learned Magistrate rightly held that there was no suff- 
cient ground for proceeding; because the earlier version of some of the wit- 
nesses for the complainant itself showed that there was a riotous mob on the 
road which attacked cars, burnt a public bus, pelted stones etc. which was quite 
inconsistent with their later version that Sitaram and his companions were 
quietly crossing the road and a shot was fired from a passing or moving car. 
There was overwhelming material to show that K. K. Shah’s car was surround- 
ed by the mob and some of the rioters tried to drag out and attack the ap- 
pellant. K. K. Shah was one of the witnesses mentioned by the complainant 
and so also two of the Inspectors of Police.’ Their evidence clearly supported 
the plea of the appellant and in any case, showed that the witnesses examined 
on behalf of the respondent were totally unworthy of credence as to the cir- 
cumstances in which the shots were fired. We cannot, therefore, say that the 
learned Magistrate was wrong in his judgment that there was no sufficient 
ground for proceeding further on the complaint. 

4 [1927] A.LR. Lah. 30. 
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We, accordingly, hold that the High Court set aide the order of the learned 
Magistrate on an erroneous view of the scope of s. 203, Criminal Procedure 
Code. We allow the appeal, set aside the order of the High Court dated Sep- 
tember 13, 1957, and restore that of the learned Pepeideney Magistrate dated 
April 30, 1957. . 

Appeal allowed. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Badkas. 


KISAN SINGH MOTISINGH v. THE STATE OF BOMBAY.® 
‘Criminal Procedure Code (Act V of 1898), Secs. 537 (b), 234—Person tried for more than 
three offences of same kind committed in course of one year—Whether such trial 
vitiated. 


Under s. 537(b) of the Criminal Procedure Code, 1898, when a person is tried for 
more than three offences of the same kind committed in the course of one year, the 
trial is not vitiated unless the accused establishes prejudice. The burden of establish- 
ing that he has sustained prejudice is'upon the accused, and the fact that the accused 
has not complained at an earlier stage of any prejudice having resulted to him will 
be relevant in considering the question whether he has suffered any prejudice. 

Umer Saheb v. State,’ distinguished. 

Chandra v. The State’ Subrahmania Ayyar v. King-Emperor,’ W. Slaney v. State 

of M.P.’ Mathew v. T. C. State’ and Chandi Prasad v. State of U.P.’ referred to. 


Ta facts appear in the judgment. 


S. @. Ghate, for the appellant. 
D. B. Padhye, Assistant Special Government Pleader, for the State. 


MUDHOLKAR J. The appellant Kisansingh, who is the Sar Panch of mouza 
Pipri, tahsil Warora, district Chanda, has been convicted by the Sessions 
Judge, Chanda, for offences of criminal breach of trust under s. 409 of the 
Indian Penal Code in respect of five Money Orders received by him and also 
for committing forgery under s. 467 of the Indian Penal Code in respect of 
three Money Orders out of these five. 

It is common ground that one Y. N. Kamble, who was the Headmaster of 
the primary school at Pipri, was working as the Branch Post Master at Pipri 
in addition to his duties as Headmaster. After his transfer sometime in the 
year 1958, the appellant worked there as the Branch Post Master. No formal 
order appointing him as Branch Post Master was however issued till August ' 
31, 1959, before which date the appellant had ceased to work as Branch Post 
Master. ' By virtue of this order the appellant was appointed to work as Branch 
Post Master retrospectively from June 30, 1957, to November 6, 1958, on a 
certain allowance. ' 

According to the prosecution, the appellant received several Money Orders 
during the time he was working as the Branch Post Master and out of them 
he misappropriated the amounts payable under the Money Orders dated June 
6, 1958, August 20, 1958, September 12, 1958, October 10, 1958, and September 


*Decided, July 7, 1960. Criminal Appeal 2 (1951) 53 Bom. L. R. 928, ¥.B. 
No. 62 of 1960, against the order of conviction 3 (1901) I.L.R. 25 Mad. 61, P.O., s.c. 3 


and sentence by M. A. R. Khan, Sessions Bom. L. R. 640, p.o. 

Tadge, Chanda, in Sessions Trial No. 20 of 4 [1956] A.I.R. S.C. 116. 
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9, 1959. The first of these Money Orders was for Rs. 45.7 nP. and was pay- 
able to Rama Madho of Pipri (P.W. 8); the second, third and fourth Money 
Orders were for Rs. 82 each and were payable to Y. M. Gawande (P.W. 10); 
and the fifth Money Order was for Rs. 15.18 nP. and was payable to Dewaji 
Vithu Parodhe (P.W. 11). The appellant is also said to have forged the sig- 
natures of the payees of these Money Orders for facilitating the misappropria- 
tion of the amounts payable under these Money Orders. 

The appellant denied the offences and said that he had been falsely impli- 
cated in these cases by the prosecution witnesses who are on inimical terms 
with him. 

The learned Judge rejected the defence and convicted the appelant as al- 
‘ready stated and passed certain sentences upon him. - 

Mr. S. G. Ghate, who appears for the appellant, has raised an important ques- 
tion of law in this appeal and that is whether the trial of the appellant is bad 
because it has been conducted in a mode which is not permitted by law. 
Mr. Ghate points out that the learned Judge has consolidated the charges re- 
garding misappropriation of the amounts due under’ the Money Orders into 
one charge and tried them along with three separate charges of forgery under 
s. 467 of the Indian Penal Code. Thus he tried him at one trial for four 
offences though under s. 234 of the Code of Criminal Procedure he could try 
the appellant for not more than three offences at the same trial. Section 233 
of the Code of Criminal Procedure provides that a separate charge shall be 
framed against a person for every distinct offence which he is alleged to have 
committed and further provides that every such charge shall be tried separate- 
ly except in the cases mentioned in ss. 234, 235, 236 and 239. These sections 
are thus exceptions to s. 233. Section 234 permits the joint trial of offences 
not exceeding three in number committed within the space of twelve months 
from the first to the last of such offences. Now, Mr. Ghate points out that 
here the offences exceed this number by one and, therefore, there has been a 
violation of an express provision of the Code which has rendered the trial com- | 
pletely void. In support of his contention Mr. Ghate has relied upon two deci- 
sions of this Court: The first of these is Chandra v. The State’. In that case 
it was held that the trial of a person in respect of two charges under s. 409 of 
the Indian Penal Code in respect of two separate and distinct transactions and 
two alternative charges under s. 420 of the Indian Penal Code, was illegal. 
That was a Full Bench decision and the learned Judges unanimously held that 
the joinder of four charges did not fall within any of the three exceptions to 
s. 233 of the Code of Criminal Procedure and, therefore, was contrary to law. 
This decision no doubt affords support to the argument of Mr. Ghate; but we 
have to bear in mind the amendment of s. 587 of the Code of Criminal Pro- 
cedure by the amending Act XXVI of 1955. Prior to this amendment s. 537 
read as follows :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order 
passed by a Court of competent jurisdiction shall be reversed or altered under Chap- 
ter XXVII or on appeal or revision on account— 

(a) of any error, omission or irregularity in the complaint, summons, warrant, 
charge, proclamation, order, judgment or other proceedings before or during trial or in 
any inquiry or other proceedings under this Code, or 

(b) (Omitted). 

(c) of the omission to revise any list of jurors or assessors in accordance with sec- 
tion 324, or 

(d) of any misdirection in any charge to a jury unless such error, omission, irregu- 
larity or misdirection has in fact occasioned a failure of justice.” 

Then followed an explanation which read thus :— 

“Explanation.—In determining whether any error, omission or irregularity in any 

proceeding under this Code has occasioned a failure of justice, the Court shall 


1 (1951) 53 Bom. L. R. 928, F.B. 
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have regard to the fact whether the objection could and should have been raised at an 
earlier stage in the proceedings.” 

Now, by the amending Act of 1955 the word ‘‘charge’’ occurring in cl. (a) 
has been deleted and after cl. (a) the following clause has been inserted as 
el. (b) :— 

“of any error, omission or irregularity in the charge, including any misjoinder of 
charges, or” 
The explanation and the other provisions of the section have been left un- 
touched by the amendment. 

Now, the question is whether by reason of this amendment there has been 
a change in the law. It seems to us that the Legislature has made it quite plain 
that a misjoinder of charges is merely an irregularity and not an illegality. 
Where there is such misjoinder, the conviction of the accused person cannot be 
set aside unless there has been a failure of justice. Now, the concluding words 
of cl. (d) apply to all the clauses. So, reading cl. (b) along with these words, 
it would be clear that even where there is a misjoinder of charges, the appel- 
late Court is precluded from reversing or altering the conviction of an accused 
person unless this has in fact occasioned a failure of justice. No doubt it has 
been observed by this Court that failure of justice will be presumed to have 
been occasioned by reason of a breach of an express provision of the statute 
relating to the mode of trial. But it seems to us that the Supreme Court has 
taken a somewhat different view. . 

Before, however, we refer to the decision of the Supreme Court, we must 
notice the other decision of this Court upon which Mr. Ghate relies. That de- 
cision is Umer Saheb v. State.2 In that case a Division Bench of this Court 
has made certain observations which would apparently afford some support to 
the argument of Mr. Ghate. This decision: also refers to the amendment of 
8. 587. Adverting to the amendment Shah J., who delivered the judgment of 
the Court, observed (p. 1010) : 


“..,.In substance, by the amendment it is provided that a misjoinder of charges is to 
be regarded merely as an irregularity and not an illegality. To that extent, the cases 
decided before the amendment may be regarded as superseded. But where a trial has 
been held on a charge which is vitiated not on account of misjoinder [of charges], but 
on the score of failure to comply with an express direction concerning the manner of 
holding the trial, the provision of s. 537 will not be attracted thereto.” 

It may be mentioned that in the case before the learned Judges the charge 
against the accused person was that he had between March 6, 1949, and March 
31, 1951, misappropriated several amounts. There were also charges against 
him for offences under ss. 477A and 467 of the Indian Penal Code, but the 
accused was acquitted in respect of those charges. To the extent that the 
learned Judges held that this provision, that is, s. 222(2), deals with the mode 
of trial and a contravention of the mode of trial amounts to an illegality we 
wish to say nothing; but all that we need point out is that that case is dis. 
tinguishable from the case before us as here there is no question of any breach 
of the provisions of s. 222(2). Here the breach is only of the provisions of 
s. 234. The observations of Shah J. which we have quoted must be inter- 
preted as referring to s, 222(2), but in their widest sense they may perhaps be 
said to cover a case where the breach is of s. 234. Of course, to that extent 
those observations will have to be regarded as obiter. But then the learned 
Judge has referred to the decision of the Privy Council in Subrahmania Ayyar 
v. King-Emperor, in which the Privy Council has held that the trial of a person 
for more than three offences of the same kind committed within a period of 
twelve months is in contravention of s. 234 and that the provisions of s. 537 
cannot cure the defect in the trial. We may point out that the law has changed 
since the decision of their Lordships and today the position is that a misjoinder 


2 (1959) 61 Bom. L.R: 1001. Bom. L. R. 540, P.o. 
3 (1901) I.L.R. 25 Mad. 6l, r.c, s.c. 3 
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of charges amounts not to an illegality but to a mere irregularity. It is no 
doubt true that where a person is tried for more than three offences of the 
same kind committed within the space of one year, the provisions of s. 234 are 
contravened in the sense that there has been a misjoinder of charges. Where 
there is a misjoinder of charges, the law provides, subsequent to the amendment 
of 1955, that the conviction shall not be altered or reversed unless in fact a 
failure of justice has been occasioned thereby. 

In W. Slaney v. State of M. P.4 Bose J., with whom S. R. Das Actg. C. J. 
( as he then was) agreed, has referred to the aforesaid decision of the Privy 
Council and also to a later decision in Kotayya v. Emperor? and has observed 
(p. 122): 

“Now it is obvious that the question of curing an irregularity can only arise when 
one or more of the express provisions of the Code is violated. The question in such 
cases is whether the departure is so violent as to strike at the root of the trial and make 
it no trial at all or is of a less vital character. It is impossible to lay down any hard 
and fast rule but taken by and large the question usually narrows down to one of pre- 
judice. In any case, the courts must be guided by the plain provisions of the Code with- 
oui straining at its language wherever there is an express provision. 

For a time it was thought that all provisions of the Code about the mode of trial 
were so vital as to make any departure therefrom an illegality that could not be cured. 
That was due to the language of the Judicial Committee in 28 Ind. App. 257 P.C. [Subrah- 
mania Ayyar v. King-Emperor], | - i | | -| 

Later this was construed to mean that that only applies when there is an express 
probibition and there is prejudice. In 28 Ind. App. 257, the Privy Council said— 

‘The remedying of mere irregularities is familiar in most systems of jurisprudence, 
but it would be an extraordinary extension of such a branch of administering the crimi- 
nal law to say that when the Code positively enacts that such trial as that which has 
taken place here “shall not be permitted” that this contravention of the Code comes ° 
within the description of error, omission or irregularity.’ 

This was examined and explained in ‘Abdul Rahman v. Emperor™ as follows: : 

‘The procedure adopted was one which the Code ‘positively prohibited, and it was 
possible that “it might have worked actual injustice to the accused”. 

In our opinion, the key to the problem lies in the words underlined (herein “: ”). 
Except where there is something so vital as to cut at the root of jurisdiction or so abhor- 
rent to what one might term natural justice, the matter resolves itself to a question of 
prejudice. Some violations of the Code will be so obvious that they will speak for them- 
selves as, for example, a refusal to give the accused a hearing, a refusal to allow him to 
defend himself, a refusal to explain the nature of the charge to him and so forth. 

These go to the foundations of natural justice and would be struck down as illegal 
forthwith. It hardly matters whether this is because prejudice is then patent or because 
it is so abhorrent to well-established notions of natural justice that a trial of that kind 
is only a mockery of a trial and not of the kind envisaged by the laws of our land, because 
either way they would be struck down at once. 

Other violations will not be so obvious and it may be possible to show that having 
regard to all that occurred no prejudice was occasioned or that there was no reasonable 
probability of prejudice. In still another class of case, the matter may be so near the 
border line that very slight evidence of a reasonable possibility of prejudice would swing 
the balance in favour of the accused. 

This, in our opinion, has been the trend of the more recent decisions of the Privy 
Council and indeed of latter-day criminal jurisprudence in England as well as in India, 
The swing of the pendulum has been away from technicality, and a greater endeavour 
has been made to regard the substance rather than the shadow and to administer justice 
fairly and impartially as it should be administered; fair to the accused, fair to the Stata 
and fair to the vast mass of the people for whose protection penal laws are made and 
administered.” 


4 posen ALR. S.C. 116. Ba [1927] A.LR. P.C. 44, at p. 49, 8.0. 29 
5 (1946) 49 Bom. L.R. 508, P.o., 8.c. [1947] Bom. L.R. 813 P.C., at p. 823. 
ALR, P.C. 67. 
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Then their Lordships referred to the decision of the Privy Council in Pdu- 
_ kurt Kotayya v. Emperor and further observed (p. 122) : 


“We prefer this way of stating the law, for the distinction that was once sought to 
be drawn between an express prohibition and an equally express provision positively 
stated strikes us ag unreal. “The real question is not whether a matter is expressed posi- 
tively or is stated in negative terms but whether disregard of a particular provision 
amounts to ‘substantial’ denial of a trial as contemplated by the Code and understood 
by the comprehensive expression ‘natural justice’... 

It is possible (though we need not so decide in this case) that the recent amend- 
ment to section 587 in the Code of Criminal Procedure (Amendment) Act XXVI of 1955, 
where misjoinder of charges has been placed in the curable category will set at rest the 
controversy that has raged around the true meaning of 28 Ind. App. 257 P.C. In any 
case, our opinion is that the real object of the Code is to leave these matters to the dis- 
cretion and vigilance of the Courts.” 

Their Lordships then examined the various sections occurring in Chapter 
XIX including gs. 233 to 289, 225 and 228 and ss. 585 and 587, and observed 
(p. 126) : 

“But all these sections are governed by the over-riding rule about prejudice men- 
tioned in one form or another in sections 225, 226, 227, 228, 535 and 537. We think it 
would be monstrous to hold that a conviction cannot be set aside even when gross pre- 
judice is proved in cases covered by section 237 just because it does not speak of preju- 
dice. We can envisage cases where there would be grave prejudice under that section 
as clearly as we can see cases where there would be none under the others. 

The sort of problem that we are now examining can only arise when an express 
provision of the Code is violated and then the root of the matter is not whether there is 
violation of an express provision, for the problem postulates that there must be, nor is 
it whether the provision is expressed in positive or in negative terms, but what are the 
consequences of such disregard. Does it result in an illegality that strikes at the root of 
the trial and cannot be cured or is it an irregularity that is curable? 

We have used the terms ‘illegality’ and ‘irregularity’ because they have acquired a 
technical significance and are convenient to demarcate a distinction between two classes 
of case...but it is to be observed that the Code does not use the term ‘illegality’. 

It refers to both classes as ‘irregularities’; some vitiate the proceedings (section 530) 
and others do not (section 529). Proceedings that come under the former head are ‘void’. 
Section 535 uses the words ‘shall be deemed invalid’ which indicate that a total omission 
to frame a charge would render the conviction invalid but for section 535 which serves 
to validate it when that sort of.‘irregularity’ has not occasioned a ‘failure of justice’.” 

It is true that three other Judges who decided that case did not agree with 
all that has been said by S. R. Das Actg. C. J. and Bose J. But Bose J., Ven- 
katarama Ayyar J. and Chandrasekhara Aiyar J. (who had expressed a some- 
what different opinion in Slaney’s case) have held in Mathew v. T. O. State 
that an objection to the trial on the ground of misjoinder of charges 
as contemplated by the explanation to s. 587 should be raised at an 
early stage of the proceedings. Bose J., who delivered. the judgment of 
the Court, pointed out that the omission to take the objection on the ground 
of prejudice in the grounds of appeal was not necessarily fatal, but the fact 
that the objection was not taken at an earlier stage, if it could and should have 
been taken, is a material circumstance that would necessarily weigh: heavily 
against the accused particularly when he had been represented by counsel 
throughout. Their Lordships further pointed out that though that was not 
necessarily fatal ordinarily it would be very difficult to sustain a plea of pre- 
judice unless the Court was told just where the shoe pinches, and that though 
it was true that in certain exceptional cases prejudice, or a reasonable likeli- 
hood of prejudice, may be so patent on the face of the facts that nothing more 
was needed, that class of case must be exceptional. 


6 [1956] A.LRB. S.C. 241. 
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From these observations it would be clear that except in a few limited cases 
it is for the accused not only to allege but also to establish prejudice and that 
it cannot be presumed. In Chandi Prasad v. State of U. P.T their Lordships 
were dealing with an appeal by a person who was charged under s. 409 of the 
Indian Penal Code on three counts for having received: different sums of money 
from three different persons as share money in December 1948 and for having 
misappropriated those monies. A charge under s. 477A was also framed against 
that person for falsifying certain minute books. The point raised on his be- 
half was that the provisions of s. 284 of the Code of Criminal Procedure were 
contravened and, therefore, the conviction was illegal. Dealing with this 
question, their Lordships observed (p. 153): 

“It is next contended that there has been a violation of S. 234 of the Code of Criminal 
Procedure in that the appellant had been charged with three offences under S. 409 and 
one under S. 477-A. But the case is governed by S. 235, as the several offences under 
Ss. 409 and 477-A arise out of the same acts and form part of the same transaction. More- 
over, the appellant has failed to show any prejudice as required by S. 537. This objection 
must accordingly be overruled.” 


Tt seems to us that the last sentence in the above quotation clearly shows that 
according to their Lordships even if there is a violation of s. 234 of the Code 
of Criminal Procedure, prejudice has to be established by the accused person; 
otherwise the defect of irregularity of the trial will be cured by s. 5387(b). 


Two of these decisions have not been noticed by this Court in Umer Saheb 
v. State. Apart from that, that case is distinguishable from the present one 
as we have already indicated. Upon the view taken by their Lordships and 
upon the plain meaning of the provisions of s. 537(b) of the Code of Criminal 
Procedure as they now stand, it is abundantly clear that even where a person 
is tried for more than three offences of the same kind committed in the course 
of one year, the trial is not vitiated unless the accused establishes prejudice. 
The burden of establishing that he has sustained prejudice is upon the accused, 
and the fact that the accused has not complained at an earlier stage of any 
prejudice having been resulted to him will be relevant in considering the ques- 
tion whether he has suffered any prejudice. There is nothing in the case 
before us from which we could infer that the appellant has suffered any preju- 
dice because of the trial of four offences against him at the same trial. Upon 
this view we reject the contention of Mr. Ghate. 


Another contention raised by Mr. Ghate is that the appellant was not at the 
date of the alleged offences a public servant at all because no order appointing 
him as a publie servant had been made till after the alleged offences had been 
actually committed. Now, the facts appear to be these. The previous Branch 
Post Master upon his transfer from Pipri had to hand over the charge of his 
duties to someone. His successor as Headmaster was not prepared to take 
over the duties of the Branch Post Master and, therefore, an intimation to that 
effect was given to the postal authorities. The Branch Post Master was then 
informed by the Inspector of Post Offices in writing that he should hand over 
the charges to a competent substitute and explain the work to him and see to 
it that that person execute a bond on the usual form. On July 3, 1957, the 
appellant executed such a bond. It would thus be clear that the appellant took 
over charge from his predecessor with the permission of the postal authorities 
and shortly afterwards executed a bond as required by the postal authorities. 
The fact, however, remains that no formal order was passed appointing him as 
Branch Post Master till long after the commission of the offences. Mr. Ghate, 
therefore, relied upon a decision of the Calcutta High Court in Elahi Buz v. 
Phe State® and contended that the appellant could not be regarded as a pub- 
lic servant’’ within the definition of this term contained in s. 21 of the Indian 
Penal Code. Section 21 which defines a ‘‘public servant” contains three ex- 


7 [1958] ALR. S.C. 149. 8 [1955] A.LR. Cal. 482, 
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planations. The second explanation is as follows: 


“Wherever the words ‘public servant’ occur, they shall be understood of every person 
- who is in actual possession of the situation of a public servant, whatever legal defect 
there may be in his right to hold that situation.” 
Now, according to the decision relied upon by Mr. Ghate a person who is tem- 
porarily carrying on the duties of the branch Post Master purely as a nominee 
of the latter without any authority being given by Government by a letter of 
appointment, cannot be regarded as a public servant within the meaning of 
s. 21. Such a person cannot be said to be in actual possession of the situation 
of the Branch Post Master merely from the fact that at the material time he was 
performing all the functions of the Branch Post Master. It must be noticed, 
however, that in the case before the learned Judges there was no material from 
which an inference could be drawn that the person who was carrying on the 
duties of the Branch Post Master was authorised by appropriate postal autho- 
rities to carry on those duties. On the other hand, it would appear that in 
that case the person was a nominee of the previous Branch Post Master and had 
apparently not even executed a bond in favour of the Government as required 
by the rules. We have already pointed out that here the appellant’s predecessor 
was permitted by the postal authorities to hand over charge to another person, 
that in pursuance of this permission charge was handed over to the appellant 
and that the appellant executed a bond in favour of the Government. There 
is, therefore, no room for inferring that the appellant was merely a nominee of 
the previous Branch Post Master or that he was carrying on the duties of the 
Branch Post Master by way of a private arrangement only. No doubt a formal 
order was not made by the postal authorities but that would amount at the most 
to a defect in his appointment and nothing more. In these circumstances, we 
are of opinion that the decision upon which reliance was placed by Mr. Ghate 
is distinguishable. í 
[The rest of the judgment is not material to this report.] 
Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Badkas. 
GODAWARIBATI v. SIDDHAGOPAL.* 


Court-fees Act (VII of 1870), Secs. 7(v)(b), 7(xi) (cc)—Sutt by plaintiff for possession 
of land after notice terminating tenancy—Whether suit to be valued for Court-fees 
under s. 7(v)(b) or s. 7(xi)(cc)—Tenant whose tenancy terminated by landlord whe- 
ther a tenant holding over under s. 7(xi) (ec). 


A person who is inducted on the land as a tenant and whose tenancy has been 
terminated by the landlord must be regarded as a tenant holding over for the pur- 
poses of s. 7(xi) (ce) of the Court-fees Act, 1870. 

A suit instituted by the plaintiff against his tenant for possession of certain land, 
after terminating the tenancy by serving a valid notice, was valued by the plaintiff 
for purposes of Court-fees under s. 7(v)(b) of the Court-fees Act, 1870. On the ques- 
tion whether the proper provision applicable for Court-fees was s. 7(v)(b) or 
s. 7(xi)(ce) of the Act:— 

Held, that the principle underlying the maxim generalia specialibus non derogant 
was applicable to the present case, and 

that, therefore, out of the two provisions of the Act, namely, s. 7(v)(b) and 





*Decided, August 3, 1960. -Civil Revision i vision Applications Nos. 302 and 321 of 195 
Application No. 301 of 1959. (with Civil Re- PE j E SEAE 
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s. 7(xi) (cc), the latter is a special one, and the plaintiff must be required to value 
his suit under s. 7(xi) (cc). 
Phul Kumari v. Ghanshyam Misra,’ referred to. 

If a case falls under two provisions of the same kind of the Court-fees Act, that is ` 
to say, two general provisions or two special provisions, perhaps the plaintiff could 
be said to have the option of valuing his suit under such of those two provisions as 
gives him greater relief; but where one provision is a general one and the other 
is a special one, the plaintiff cannot have an option to value his suit either 
according to the general or according to the special provision. He must value it 
according to the latter. 


Tur plaintiffs in each of these applications filed suits for possession of certain 
fields from their tenant, the defendant, alleging that the tenancy was termi- - 
nated by serving a valid notice. Each suit was valued for purposes of Court- 
fees under s. 7(v)(b) of the Court-fees Act, 1870. The trial Court ordered 
the plaintiffs to value the suits under s. 7(zt) (cc) of the Act, and gave time to 
the plaintiffs to pay the deficit Court-fees. 


The plaintiffs applied in revision to the High Court bench at Nagpur. The 
applications were heard by Badkas J., who referred these to a division bench, 
delivering the following judgment on April 29, 1960:— 


BapKas J. This judgment will govern Civil Revision Applications Nos. 301 
of 1959, 802 of 1959 and 321 of 1959. This revision raises an interesting question 
relating to the payment of Court-fees. The plaintiff had filed the instant suit 
for recovery of possession of a survey number and valued his relief for purposes 
of Court-fees on the basis of twenty times the land revenue of the field in suit. 
The lower Court directed the Court-fees to be paid under s. 7(2t)(cc) of the 
Court-fees Act holding that the value of the rent was half of the crop as the lease 
contract was of batai. The plaintiff has been ordered to pay the Court-fees 
accordingly. The appellant has, therefore, filed this revision and contends that 
his suit is a suit for possession of the land and is covered by s. 7(v) of the 
Court-fees Act. According to the plaintiff, he had entered into a batat con- 
tract with the defendant for a period of one year and that period had expired. 
He had given him a notice and he is now claiming possession of the said land. 
No doubt, this is also a suit between a landlord and a tenant and is covered by 
a clause in the Court-fees Act under s. 7(æ4)(cc) which provides for suits 
between a landlord and a tenant for the recovery of immovable property from 
a tenant, including a tenant holding over after the determination of a tenancy. 
Peculiarly, in the instant case, if the plaintiff values his relief for purposes of 
Court-fees under s. 7(2t) of the Court-fees Act, he has to pay. more Court-fees 
than he would be required to pay if he values the relief under s. 7(v) of the 
Court-fees Act. According to the plaintiff, the relief, which he claims in the 
suit, also falls appropriately under s. 7(v) of the Court-fees Act, this being a 
suit for possession of the land. The plaintiff. therefore. contends that he is 
entitled to value the relief under s. 7(v) of the Court-fees Act and there is 
no provision in the Court-fees Act by which he can be compelled to value his suit 
under s. 7(xt)(ec) of the Court-fees Act. The Court-fees Act is in a way a 
taxing statute. If the Act provides a way out and a person, who is being taxed, 
can receive benefit under the provisions of the taxing Act, there should be no 
obstacle in his way in taking advantage of the provisions of the Act while 
seeking a particular remedy in a Court of law. No precedent has been shown 
to me which would guide the solution of this difficulty. The question is, when 
the suit falls in more than one provision of the Court-fees Act for purposes of 
valuation, whether it is open to the plaintiff to value his relief at his option 
under anv of the provisions which, he thinks, is beneficial to him. In my view, 
the question is of importance and is likely to arise in many cases. I, therefore, 
feel that this case should be placed before the Division Bench for decision. 


1- (1907) L.R, 35 T.A. 22, 8.0, 10 Bom. L,R, 1. 
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‘Tae applications came on for ‘hearing before the Nagpur Bench and were 
heard by a bench composed of Mudholkar and Badkas’ JJ: 


B. R. Mandlekar, for the applicant. bed ; 
N. L. Abhyankar, Special Government Pleader, as amicus curiae. 


MoupuorKar J. These three revision applications arise out of three different 
-suits for possession instituted by the plaintiff in each case against his tenant for 
possession of the field let out to him. According.to each of the plaintiffs, the 
tenancy of the defendant was terminated by serving a valid notice. The suit 
in each case was valued under s. 7(v)(b) of the Court-fees Act. When the 
plaints in these three matters came up before the Court, it formed the opinion 
„that the proper provision applicable for Court-fees in these cases was s. 7 (zi)! 
(ce). Under the former provision, where the land forms an entire estate, or ° 
a definite share of an estate, paying annual revenue to Government, or where 
the land forms part of such estate and is recorded as aforesaid and the land 
revenue is not settled permanently, the value of the subject-matter will be 
twenty times the revenue so payable, and the plaintiff is required to pay Court- 
fees upon such value. ‘ Under the latter provision, in a suit by a landlord against 
_ his tenant for the recovery of his immovable property from his tenant, includ- 
ing a tenant holding over after the determination of the tenancy, the suit is to 
be valued according to the amount of the rent of the immovable property pay- 
able for the year next before the date of presenting the plaint. Under the 
agreements of lease between the defendant and the respective plaintiffs, the 
defendant was liable to hand over half the crops realised by him to each of them. 
The learned Judge, therefore, asked the plaintiffs to value the erops received 
by him or her in the year preceding the suit and to pay Court-fees on such 
valuations. The plaintiffs did not do so because that would entail paying larger 
Court-fees and have come up in revision to this Court. 

Thése revision applications were heard by my learned brother Badkas J., 
and as there is no decision of this Court on the point, he thought it fit that these 
revision applications should be heard and decided by a Division Bench. Hav- 
ing heard the arguments, in our opinion, the principle underlying the maxim 
‘generalia specialibus non derogant’ would apply to this case. In Phul Kumari 
v. Ghanshyam Misra’ the Judicial Committee of the Privy Council had to con- 
sider the question as to which particular article applied to a certain kind of 
suits. In the cours¢ of their decision their Lordships observed at (p. 25): 

“Having thus ascertained what is the nature of the suit, their Lordships turn to the 
Court-fees Act to see whether such actions of appeal are specifically dealt with; for it 
is only if they are not specifically dealt with that the task arises of finding to which 
group of cases this is ‘to be assigned.” 

` Their Lordships thus applied the aforesaid maxim. 

Now, out of the two provisions, s. 7 (v) and s. 7(2t) (ec), the latter must clearly 
be regarded as a special one and, therefore, the plaintiff in each case must be 
required to value his suit under this provision. Mr. Mandlekar, who appears 
for the plaintiffs, however, says that the defendant is not a tenant holding over 

“but is only a tenant at sufferance and, therefore, this provision, i.e. s. 7(xt) (ce), 
‘would not apply. We cannot accept this argument, The precise provision 
runs thus: 

“In the following suits between landlord and: tenant:—. ks 

(cc) for the recovery of immovable property from a tenant, including a tenant 
holding over after the determination of a tenancy,... , 
according to the amount of the rent of the immovable property to which the suit refers, 
payable for the year next before the date of presenting the plaint.” 

It will thus be clear that this provision is not restricted to suits against tenants 
holding over after the determination of the tenancy but applies to all suits 
ron 1° (1907) L.R. 36 LA, 22,8.0.10Bomgh Rok: . n fee 
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between landlord and tenant for the. recovery of immovable property- from a 
tenant. The word ‘‘tenant’’? used in this. section must be given its natural 
meaning and be deemed to include a tenant at sufferance. Again the section 
itself says, ‘‘including a tenant holding over after the determination of a 
tenancy”. Whatever may be the meaning ascribed to the expression ‘‘tenant 
holding over” in the Transfer of Property Act, it is clear that the Legislature 
did not choose to give it a restricted meaning in this Act. A person who was 
inducted on the land as a tenant and whose tenancy has been terminated by 
the landlord is regarded by the Legislature for purposes of this provision to be 
a tenant holding over. In the circumstances, therefore, it must be held that ‘it 
is this provision, ie. s. 7(zi)(cc) of the Court-fees Act, which governs this 
case. 2s, 
Mr. Mandlekar then said that when a case falls under two provisions ‘of the 
Court-fees Act, the plaintiff should have the option of valuing his suit accord- 
ing to that provision which requires him to pay less Court-fee. If a case falls 
under' two provisions of the same kind. that is to say, two general provisions or 
two special provisions, perhaps the plaintiff could be said io have the option of 
valuing his suit under such of those two provisions as gives him greater relief; 
but where, as here, one provision is a general one and the other is a special one, 
the plaintiff cannot possibly have’ an option to value his suit either according 
to the general or according to the special provision. He must value it according 
to the latter. 

Upon this view, we hold that the Court below was right in requiring the 
plaintiff in each of the three suits to value his respective claim under s. 7(æi) 
(ec) of the Court-fees Act and dismiss these applications. We, however, make 
no order as to costs. 

Applications dismissed. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


M/S. SITARAM MULCHAND TRANSPORT CO. v. BASHIR AHMED 
SHATTO.* f 
Payment of Wages (Procedure) Rules, 1957, Rule 8—Order made ex-parte by Authority 
constituted under Payment of Wages Act without previous intimation to parties— 
Limitation when begins to run for application to set aside such order—Meaning of 
words “the date of the said order” in r. 8. 


The date of the order within the meaning of.r. 8 of the Payment of Wages (Pro- 
cedure) Rules, 1957, is the date on which the order is actually made, if it is made 
in the presence of the parties or after previous notice to them of the date on which 
the order would be made, or if it is made in the absence of parties and without 
previous intimation to them, the date on which it is communicated to them or on 
which they acquire actual or constructive knowledge of the order. : 

Abdul Ali v. Mirja Khan, Petlad Bulakhidas Mills v. Raj Singh Annamalai v. 
Cloete’ Secretary of State for India in Council v. Gopisettt Narayanaswami Naidu, 
Swaminathan v. Letchmanan’ and Gurdiyal Singh Vazirsingh v. C. P. Fernandes,’ 
referred to: 


Tue facts appear in the judgment. 


A. E. Karmali, for the petitioners. 
K. K. Singhvi, for opponent No. 1. 


CHANAN C.J . The facts giving rise to this application are that opponent 
No. 1 (hereinafter referred to as the opponent) was formerly in the service 


"Decided, June 15, 1960. Special Civil 4 (1910) I. L. R. 84 Mad. 151. 


Application No. 1588 of 1959. 5 (1929) I. L. R. 58 Mad. 491. 
I (1908) I. L. R. 28 Bom. 8, s.c. 5 Bom. 6 (1957) Special Civil Application No. 
L. R. 622. } 2988 of 1956, decided by Tendolkar and Shelat 
2 (1958) 60 Bom. L. R. 1271. JJ., on July 8, 1957 (Unrep.). ; 


8 (1888) I. L. R. 6 Mad. 189. 


~ 
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of the petitioners. The petitioners are a-transport company, of which Sitaram 
Mulchand is the owner. In 1958 the opponent made an application under the 
Payment of Wages Act to the Authority constituted under that Act, for re- 
covering from the petitioners about Rs. 1,825, which according to him was due 
to him from the petitioners, on account of his wages, which had not been paid. 
The petitioners disputed the claim of the opponent and alleged that only 
Rs. 16.44 were due to the opponent. The application made by the opponent 
came up for hearing on May 6, 1959. On that date the petitioners were 
absent. The opponent was examined and thereafter the matter was adjourned 
for passing an order on the application. The date on which the order was 
to be made was not announced, nor was it intimated to the parties. According 
to the petitioners they were absent on May 6, as Sitaram was suffering from 
high fever and kidney trouble. He went to the office of the Authority a week 
later and was told that an intimation of the order would be sent to him. The 
order was made on May 22, 1959. This order directed the petitioners to nay 
Rs. 1,323.25 to the opponent. This order was not communicated to the parties. 
The petitioners’ case is.that they learnt about this order on July 30, 1959, 
when they were asked to pay the amount by the Collector. On August 17, 1959, 
the petitioners made an application to the Authority to set aside the ex parte 
order made on May 22, 1959, and to condone the delay, if any, in presenting 
the petition. Rule 8 of the Payment of Wages (Procedure) Rules, 1957, pro- 
vides that an ex parte order made in the absence of the employer may be set 
` aside and the application re-heard on good cause being shown within one 
month of ‘‘the date of the said order’’. The application for setting aside the 
order of the Authority had been made more than one month after May 22, 
1959, on which date the order had been made. The Authority took the view 
that it had no power to condone the delay in making the application. The 
Authority, therefore, dismissed the application made by the petitioners for 
setting aside the ex parte order. Against that order the present special civil 
application has been filed. i 

The question for consideration is: What is the meaning to be attached to 
the words ‘‘the date of the said order’’ used in r. 89 It has been held in 
several cases that where an order is made without previous intimation to the 
parties and in their absence, the order can only be said to have been made, 
when it is communicated to the parties or when they acquire actual or con- 
structive knowledge of the order. It is not necessary to mention all the deci- 
sions, but I will refer to some of them. In Abdul Ali v. Mirja Khan,’ it was 
held that the expression ‘making of the order’’, in s. 77 of the Indian Regis- 
tration Act, 1877, means not merely recording the order in writing, but com- 
municating it to the party concerned so as to bind him by it. At p. 10°it was 
observed that an order does not become an order unless and until steps are 
taken by the officer passing it to bring it to the consciousness and knowledge 
of the party against whom it is passed. Similar view was taken in Petlad 
Bulakhidas Mills v. Raj Singh.2 That was a case under the Income-tax Act 
and it was held that the word ‘‘order’’ used in the expression ‘‘from the date 
of the order” in s. 38A(2) of the Income-tax Act, 1922, means the order, of 
which -the party affected has actual or constructive notice. Annamalai v. 
Cloete? was a case under s. 25 of the Madras Boundary Act, 1860. This see- 
tion limited the time within which a suit could be brought to set aside the 
decision of a Settlement Officer to two months from the date of the award. It 
was held that time did not begin to run until the date on which the decision 
was communicated to the parties. In the course of the judgment it was ob- 
served that the decision in the sense of the Act could not date earlier than the 
date of the communication to the parties, for otherwise they might be barred 
of their right of appeal without any knowledge of the decision having been 
passed. The same view was taken in Secretary of State for India in Council 

1l (1908) I: L. R: 287Bom. 8, s.c. 5 Bom. .2 (1958) 60 Bom. L. R. 1271. 
„L-R. 622. -3 (1888), 1.'L,-R. 6 Mad. 189, 
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v. Gopisetti Narayanaswamt Naidu.4- Under s. 24 of the Survey and: Bounda- 
ries Act, 1897, the starting point of limitation for an appeal by way of.a suit 
against a final decision under s. 24 of the Act is the date of decision under 
s. 18. It was held that the date of decision is the date when the decision is 
passed and the decision cannot be said to be passed until it is in some way 
pronounced or published under such circumstances that the parties affected 
by it have a reasonable opportunity of knowing what it contains and that 
till then, though it may be written, signed and dated, it is only the decision 
which the officer intends to pass. if the officer gives the parties sufficient notice 
of the day on which he will pass his decision, to enable them, if they choose, 
to be present and hear it, limitation will run from that day, if the decision 
is announced on that day. That is the date of communication, though the par- 
ties may not care to listen. These cases were followed in Swaminathan v. 
Letchmanan®, in which it was held that an order under s. 73(/) or s. 77(J) 
of the Registration Act, 1908, cannot be deemed to have been made unless 
passed in the presence of the parties, or after notice to them, or until it has 
been communicated to them. 

Mr. Singhvi, who appears on behalf of the opponent, has relied on the deci- 
sion of Tendolkar and Shelat JJ. in Gurdtyal Singh Vazirsingh v. C. P. Fer- 
nandes,® in which a contrary view was taken and in which it was held that 
even when an order is made in the absence of parties and without previous 
notice to them, limitation under r. 8 of the Payment of Wages (Procedure) 
Rules would run from the date of the order. The learned Judges recognised 
the hardship, which would be caused by taking this view but they felt that this 
was a matter for the rule making authority to consider. We find from the 
judgment that the attention of the learned Judges was not invited to the cases, 
some of which I have referred to above, in which it has been held that where 
an order is made in the absence of parties and without previous intimation 
to them, the date of the order is the date on which they receive intimation or 
knowledge of the order. We have no doubt that if these cases had been brought 
to the notice of the learned Judges, they would have taken a different view. 

In our opinion, therefore, the date of the order, within the meaning of r. 8 
of the Payment of Wages (Procedure) Rules, is the date on which the order 
is actually made, if it is made in the presence of the parties or after previous 
notice to them of the date on which the order will be made, or if it is made 
in the absence of parties and without previous intimation to them, the ‘date 

on which it is communicated to them or on which they acquire actual or con- 
structive knowledge of the order. 

In the present case the proceedings were adjourned on May 6, 1959, after 
the evidence of the opponent was recorded, without informing the parties of 
the date on which the order was to be made. On May 22, 1959, when the order 
was made, the parties were not present. They had also not been previously 
informed that the order would be made on this date. The order was also not 
communicated to the parties. The ‘petitioners’ case is that they learnt about 
the order on July 80, 1959. If that be so, limitation would rm from that 
date and the application made by them on August MN, 1959, for the order 
being set aside would be in time. 

We, therefore, set aside the order made by the Payment of Wages Authority - 
on November 21, 1959, dismissing the application made by the petitioners for 
setting aside the ez parte order made on May 22, 1959, and remand the matter 
to the Authority for deciding in the light of the principles stated above, 
whether the application made by the petitioners on August 17, 1959, was in 
time and if so, whether the petitioners have shown sufficient cause for the 
ex parte order being set aside and the original application being heard on 


merits. No order as to costs. : Order set aside. 
4 (1910) I. L. R. 84 Mad. 151. of 1956, decided by Tendolkar and Shelat JJ., 
5 (1929) I. L. R. 53 Mad. 491. nae on July 3, 1957 (Unrep.): 


6 (1957) Special Civil Application No. 2988 ang 
DaT 
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Before Mr. Justice S. M. Shah. 


PRAKASH CHIMANRAO YADAV v. BAPUSAHEB GANPATRAO 
YADAV.* 


Indian Limitation Act (IX of 1908), Art. 164—Applicability of art. 164—Knowledge con- 
. templated under Article whether confined only to fact that ex parte decree passed 
against certain individual. 


Article 164 of the Indian Limitation Act, 1908, contemplates a definite knowledge 
of the ex parte decree having been passed on a certain date, in a certain suit, In a 
certain Court in respect of a certain subject-matter and the reliefs which were 
awarded by the decree. It is only when this detailed information is acquired by a 
party against whom a decree has been passed ex parte that the limitation would 
begin to run. 

Bapurao Sitaram v. Sadbu Bhiva; Pundlick v. Vasantrao’ and Stock & Share 
Exchange Bureau v. Kothari & Sons; referred to. 


THe facts appear in the judgment. 


B. D. Bal, with S. M. Mhamane, for the appellant. 
Y. S. Chitale, for H. R. Gokhale, for respondents Nos. 1 and 2. 


S. M. Suan J. This appeal is filed by one Saraswatibai widow of Chimanrao 
Yadav as the guardian and next friend of her minor son Prakash Chimanrao 
Yadav against the respondents who claim to be the illegitimate sons of Gan- 
patrao Yadav and is directed against an order passed by the learned Joint 
Civil Judge, Senior Division, Poona, dismissing her application for setting aside 
an ex parte decree which was passed against the minor in the suit filed by the 
respondents. It appears that respondent No. 1 in this appeal had filed a suit 
being Special Civil Suit No. 124 of 1952 against the minor Prakash making 
respondent No. 2 a party defendant claiming that he and defendant No. 2 
were the two illegitimate sons of Ganpatrao, that Ganpatrao had gifted the 
lands in suit in their favour by a registered deed and that, therefore, they 
were entitled to the possession of the suit lands from the minor Prakash. In 
this suit, it appears, the plaintiff had applied that one Vikram alleged to be 
the maternal uncle of minor Prakash be appointed as guardian of Prakash. 
The application was granted and a notice was accordingly ordered to 
be issued to Vikram by the Court. Vikram, however, was not served with the 
notice from September 5, 1952 upto October 27, 1953. On March 22, 1954, 
the plaintiff applied to the Court saying that the Nazir be appointed guardian 
of the minor. That application was granted by the Court. The Nazir in his 
turn, however, informed the Court that he was not able to get any notices 
served upon Vikram Balwant. The plaintiff thereafter furnished the Nazir 
with the fresh address of Vikram at Baramati. In spite of it, however, the 
Nazir appears to have filed a Purshis in the Court on June 19, 1954, stating 
that he had not received any information or instruction from Vikram Balwant 
in regard to the subject-matter of the suit. The Court in these circumstances 
heard the suit and passed an ex parte decree on September 5, 1955. The 
matter thereafter. seems to have gone to the Collector of Poona for the parti- 
‘tioning of the lands as per order in Special Darkhast No. 273 of 1955 taken 
out by the plaintiff in execution of the decree which was passed in his favour. 
On December 17, 1956, Shri Karnik, advocate for the plaintiff, gave a notice 
to Ramchandra Waman Kulkarni, one of the tenants of the minor Prakash 
and asked him to hand over possession of the lands bearing survey Nos. 19 
and 20 of Rajegaon. Ramchandra Kulkarni then informed the mother of the 

*Decided, July 25, 1960. First’ Appeal No. 1 (1922) L.L.R. 47 Bom. 485, s.c. 25 Bom. 
112 of 1958, against the order passed P.D., L.R: 74, 

Mahatekar, Joint Civil Fudge; Senior Division, 2 (1809) 11 Bom. L.R. 1296. 


Poona, in Miscellaneous Application No. 84 of 3 [1941] A. I. R. Mad. 435. 
1957. i kee ; 
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minor Prakash about the proceedings on January 16, 1957, and it was upon 
that information that Saraswatibai, the mother of the mimor, came to know 
that an ex parte decree had been passed. Saraswatibai, the natural guardian 
of the minor Prakash, within one month from the date January 16, 1957, when 
she came to know that a decree was passed against the minor filed an appli- 
cation in the Court for setting aside the ex parte decree. It was alleged in 
that application that Saraswatibai was the legal and natural guardian of the 
minor and that the minor had been living with her. It was stated that in the 
Special Civil Suit No. 124 of 1952 no proper guardian for the minor was 
appointed and that, therefore, the ex parte decree that was passed in that suit 
was invalid, and that, therefore, the minor was entitled to get the decree set 
aside. The minor also prayed that the decree be set aside under s. 151 of the 
Code of Civil Procedure. The plaintiff in the suit in reply to this applica- 
tion contended that it was not true that the decree was passed ex parte. He 
further contended that the application was barred by limitation. He alleged 
that the minor and his mother Saraswatibai were both living with Vikram at 
the time of the suit and that the minor himself was being brought up and 
maintained by Vikram. According to him, even at the date of his written 
statement the minor was living with Vikram Balwant. Vikram Balwant, it 
was alleged, was also managing the lands in dispute and that it was not true 
that Vikram Balwant was not the maternal uncle of the minor. He asserted 
that the appointment of Vikram Balwant as the guardian of the minor in the 
suit was proper. Lastly, he denied that Kulkarni had informed Saraswatibai 
of the decree on January 16, 1957. 

In support of this application some evidence was led on behalf of the minor 
and evidence was also led on behalf of the plaintiff in the suit in rebuttal. On 
the consideration of the entire evidence, the learned trial Judge came to the 
conclusion that the minor was not properly represented in the Special Suit 
No. 124 of 1952. Nevertheless, he was of the opinion that the application for 
setting aside the ex parte decree was barred by time under s. 164 of the Indian 
Limitation Act. Accordingly, he dismissed the application with costs. It is 
against this order of the learned Judge that the mimor through his mother has 
filed the present appeal in this Court. 

It was contended by Mr. Bal, the learned advocate for the appellant-minor, 
that the learned Judge was in error in holding that the application was barred 
by time. He urged that the only statement on which the learned Judge was 
of the opinion that the application was barred by time was of the witness 
‘Ramchandra Kulkarni who deposed that he had asked Saraswatibai and 
Vikram about the partition proceedings on October 24, 1956, after the Mam- 
latdar had come to the lands and that this statement was taken for the purpose 
of imputing the knowledge of the decree with all its concomitants to Saras- 
watibai, the minor’s mother. According to Mr. Bal, the knowledge referred 
to in art. 164 of the Limitation Act is not the knowledge of a decree having 
been passed, but it must be the knowledge of the particular suit, the subject- 
matter thereof, the plaintiff who had filed it and the reliefs claimed in that 
suit and it is only when such knowledge is acquired it can be said that the 
limitation would begin to run as from the date of that knowledge. Prima 
facie it does appear that Kulkarni having stated to Saraswatibai even in 
October 1956, something in connection with the partition proceedings did not 
really give any knowledge of the kind which is necessary for the application 
of art. 164 of the Limitation Act. It is true that on receiving such informa- 
tion the person receiving it would naturally be put on enquiry and it is quite 
likely that as a result of the enquiry he might come to know the full details 
of the proceedings in which the decree was passed. But that is not really 
what is contemplated by art. 164. What is contemplated by that article is a 
definite knowledge of the ez parte decree having been passed on a certain 
date, in a certain suit, in a certain Court in respect of a certain subject-matter 
and the reliefs which were awarded by the decree. It is only when this. 
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detailed information is acquired by a party against whom ʻa decree has been 
passed ex parte that the limitation would begin to run. It is not as if either 
Mr. Bal’s contention in this behalf or my acceptance of his argument is a 
voice in the wilderness. This proposition is supported by at least two autho- 
rities of our own High Court, one of them being Bapurao Sitaram v. Sadbu 
Bhiva! and the other Pundlick v. Vasantrao.2_ If any authority of any other 
High Court is needed, it is Stock & Share Exchange Bureau v. Kothari & 
Sons. All these authorities lay down and, with respect, quite rightly that 
the knowledge contemplated under art. 164 of the Limitation Act is not only 
the knowledge that an ex parte decree is passed against a certain in- 
dividual, but that it contemplates knowledge of all things related to that 
ez parte decree. Applying this principle to the facts of this case, it 
is clear that in October 1956, Saraswatibai was not informed by Kul- 
karni as to who had filed the suit, in what Court the suit was filed, what 
was the subject-matter of the suit and what were the reliefs claimed therein. 
‘All that Kulkarni had done was to have mentioned to Saraswatibai the fact 
about the partition proceedings. That obviously was hardly the kind of know- 
ledge contemplated by art. 164 of the Limitation Act. Even turning to the 
information which Saraswatibai deposed to having been received in January 
1957, it did not amount to the knowledge which is necessary under art. 164 of 
the Limitation Act. Nevertheless, she filed the application for setting aside 
‘the ex parte decree within one month from that date and, therefore, the appli- 
cation must be treated as within time. 

In view of this finding, it is not necessary for me to point out that the appel- 
lant being a minor at the date of the suit as well as at the date of the applica- 
tion, the cause of action for setting aside the ex parte decree arose during his 
minority and obviously no limitation would begin to run against him in regard 
to the ex parte decree. Knowledge of the mother that an ex parte partition 
decree was passed against the minor would not really bind the minor himself 
and the learned advocate for the plaintiff-respondent was unable to point out 
any authority to me which stated that knowledge of a guardian could well be 
attributed to the minor and that, therefore, if any proceedings were to be 
taken on the basis of such knowledge, it must be taken within the period allow- 
ed by the Limitation Act and if not so taken, the proceedings would be barred 
against the minor for ever. In my opinion, the law is entirely different. It 
is another matter that the mother Saraswatibai filed an application to set aside 
the ex parte decree in this case. Even if she had not, in my view, the minor 
would not have been legally barred from presenting an application to set aside 
the ex parte decree within three years of his attaining majority. This question, 
however, need not be considered at length in view of my finding that the pre- 
sent application was not barred by limitation. 

For the reasons stated above, the appeal is allowed, the order passed by the 
learned trial Judge is set aside and the suit is restored to file. The respondents 
to pay the costs of the appellant in both the Courts. 

Appeal allowed. 


1 (1922) LL.R. 47 Bom. 485 s.c. 25 Bom. 2 (1909) 11 Bom. L. R. 1296, 
L. R. 74. 3 [1841] A.I. R. Mad. 435. 
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Before the Hon'ble Mr. H. K. Chatnani,.Chief Justice, and Mr. Justice Tarkunde. 


NARAYAN. MAHASING PATEL v. ‘BALIRAM -BHAVDU PATIL.* 

Bombay Tenancy and Agricultural: Lands Act (Bom. LXVII of 1948), Sec. 70(me)— 
Bombay Tenancy and Agricultural Lands (Amendment) Act (Bom. XII of 1956)— 
Bombay General Clauses Act (Bom. I of .1904), Sec. 7—Mamlatdars’ Courts Act 
(Bom. II of 1906)—Suit by landlord filed in civil Court after coming into force of 
amending Act of 1956 for arrears of rent for period prior to August 1, 1956—Whether 
civil Court has jurisdiction to entertain suit—Whether Mamlatdar can issue direction 
under s. 70(me) for payment of such rent—Meaning of expressions “under this Act” 
and “determined under this Act” in s.-70(me)—Mamlatdar whether has power to 
determine reasonable rent for years prior to August 1, 1956, under s. 12 as it stood 
before that date. 

A suit filed by a landlord after August 1, 1956, ie. after the coming into force of 
the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956, for recover- 
ing arrears of rent for the period prior to August 1, 1956, is maintainable in the 
civil Court. No direction can be issued by the Mamlatdar under s. 70(me) of the 
Bombay Tenancy and Agricultural Lands Act, 1948, for the payment of arrears of 
rent due for such period. 

The words “under this Act” used in s. 70(me) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, mean “the provisions of the Act as they stand at the time 
when the application is made to the Mamlatdar under this clause.” 

The expression “determined under this Act” in s. 70(me) of the Act means “deter- 
mined by or under the provisions of this Act.” 

; Patabhai Parbatsing v. Rana Amarsang Shivasing}i, referred to. 

i Under s. 7 of the Bombay General Clauses Act, 1904, the Mamlatdar still possesses 
the power to determine the reasonable rent for the years prior to August, 1956, under 
s. 12 of the Act, as it stood before August 1, 1956. : 


Tue facts appear in the judgment. 


C.E.A. No. 290 of 1958. 
VY. B. Patwardhan, for the petitioner. 
P. T. Patil, for the opponent. 


C.E.A. No. 678 of 1958. 
Y. B. Patwardhan, for the petitioners. 


C.E.A. No. 690 of 1958. 
K. J. Abhyankar, for the petitioner. 
M. A. Rane, for the opponent. . 


C.R.A. No. 803 of 1958. 
` Y. 8. Chitale, for H. R. Gokhale, for the petitioners. 


C.R.A. No. 1074 of 1958. 
8. B. Kulkarni, for the petitioner. 
H. D. Pathak, for I. C. Bhatt, for the opponent. 


C.R.A. No. 1368 of 1958. 
Y. S. Chitale, for the petitioner. 


CHAINANI C.J. These six applications arise out of six suits filed by land- 
lords after August 1, 1956, for recovering arrears of rent for the period prior 
to August 1, 1956, from their tenants. In all these suits, it has been held that 
the Civil Court has no jurisdiction and that the only authority, which can 
make orders for the payment of rent, is the Mamlatdar under s. 70(me) of the 
Bombay Tenancy and Agricultural Lands Act. The correctness of this view 
has been challenged before us. 

*Decided, July 26, 1960. Civil Revision Appli- 1 (1955) Special Civil Application No. 1627 


cations Nos. 290, 678, 690, 803, 1074 and 1368 of 1955, decided by Chagla C.J. and Dixit J., 
of 1958. i ; on November 1, 1955 (Unrep.). 
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In order to decide the question, which arises for consideration in these appli- 
cations, it. iè necessary to refer to.the.relevant provisions of the Act as they 
stood before August 1, 1956, and as they stand at present. I will first refer to 
the provisions of the Act, which were in force prior to August 1,.1956. Sec- 
tion 6 prescribed. the maximum rent, which a landlord could recover. Sub- 
section (1) of s. 6 provided that the maximum rent payable by a tenant, in 
the case of an irrigated land, shall not exceed one-fourth, and in the case of 
any other land one-third, of the crop of such land or its value. Sub-section (2) 
of s. 6 empowered the State Government to provide for a lower rate of the 
maximum rent. Section 7 laid down that 

“The rent payable by a tenant shall, subject to the maximum rate fixed under sec- 
tion 6, be the rent agreed upon between such tenant and his landlord or in the absence 
of any such agreement the rent payable according to the usage of the locality or if 
there is no such agreement or usage, or where there is a dispute as regards the reason- 
ableness of the rent payable according to such agreement or usage, the reasonable rent.” 
Section 12 empowered the Mamlatdar to determine the reasonable rent. For 
this purpose, an application had to be made to the Mamlatdar either by the 
tenant or by his landlord. Clause (g) of s. 70 provided that one of the duties 
and functions to be performed by the Mamlatdar shall be ‘‘to decide what is 
the reasonable rent under section 12’’. All these provisions of the Act were 
repealed with effect from August 1, 1956, when the Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (Act No. XIII of 1956) came into force. 
Section 8 of the Act as amended prescribes the maximum and minimum rates 
of rent. It states that the rent shall not exceed five times the assessment or 
Rs. 20 per acre, whichever is less, and shall not be less than twice such assess- 
ment. Sub-section (3) of this section states that 

“If by custom, usage, agreement or the decree or order of a court, the amount of 
rent payable is less than the maximum or minimum specified in sub-section (1), the 
amount so payable shall be the rent in respect of the land.” 

Section 9 empowers the Mamlatdar to fix the rate of rent payable by a tenant 
for the lease of different classes of land situate in each village, or group of 
villages, or for any area in such village or group of such villages. Sub-sec- 

tion (J) of s. 9A states that 

` “The rent payable by a tenant shall, subject to the maximum and minimum fixed 
under section 8, be the rent at the rate fixed under section 9 in respect of the class of 
land to which the land held by the tenant belongs.” 

Section 9C provides that 

“Until the rent is fixed in accordance with the provisions of the preceding sections, 
a tenant shall, subject to the maximum provided under section 8, be liable to pay to 
the landlord the rent at the rate at which it was payable immediately before the com- 
Mencement of the Amending Act, 1955.” i 
Section 43B provides that, in the case of any land to which s. 43A applies, 
the rent payable shall be reasonable rent as determined by the Mamlatdar 
under this section. Clause (Z) of the section states that 

“A landlord or a tenant of such land may make an application in writing to the 
Mamlatdar for the determination of the reasonable rent in respect of such land.” 
Section 70 of the Act states that 

“For the purposes of this Act, the following shall be the duties and functions to be 
performed by the Mamlatdar—~... | 

(c) to determine the rates of rent under section 9;... 

(ma) to determine what is reasonable rent under section 43B;... 

(me) to direct the payment of rent determined under this Act or the arrears 
thereof.” 

Section 85 provides that 

“No Civil Court shall have jurisdiction to settle, decide or deal with any question 
which is by or under this Act required to be settled, decided or dealt with by the 
Mamlatdar...” - i 
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It will, therefore, be seen that it is the duty and the function of the Mamlat- 
dar to direct the payment of rent determined under this Act or the arrears 
thereof. Under s. 14, a default in the payment of rent cannot be said to have 
occurred, ‘‘unless the tenant has failed to pay the rent, for any revenue year, 
before the 31st day of May thereof’’. There is also no provision in the Act, 
which empowers the Mamlatdar to direct the payment of rent before it has 
become due. Consequently, under cl. (me) of s. 70, the Mamlatdar can only 
direct the payment of rent which is in arrears. The words ‘‘or the arrears 
thereof’’ used in this clause do not, therefore, appear to have any significance. 
The clause also uses the words ‘‘determined under this Act’’. There are only 
two sections—s. 9 and s. 43B—which provide for determination by the Mamlat- 
dar of the rate of rent and the reasonable rent respectively. Section 9C states 
that 


“Until the rent is fixed in accordance with the provisions of the preceding sections, 
a tenant shall...be liable to pay to the landlord the rent at the rate at which it was 
payable immediately before the commencement of the Amending Act, 1955;...” 
It could not have been intended that the Mamlatdar should not be in a position 
to make an order for the payment of rent, which is payable under s. 9C, that 
is, before the rate of rent has been determined under s. 9. Consequently, the 
expression ‘‘determined under this Act’’ will have to be held as meaning 
‘“determined by or under the provisions of this Act’’. 

As, therefore, the power to direct the payment of rent due for the period 
subsequent to August 1, 1956, is given to the Mamlatdar, the civil Court’s 
jurisdiction to give such direction is ousted by s. 85 of the Act. Consequently, 
no civil suit can lie for the recovery of rent, which is due for the period sub- 
sequent to August 1, 1956. Such rent can only be recovered by an application 
to the Mamlatdar under s. 71 read with cl. (me) of s. 70 of the Act. 

The next question to be considered is, what is the position in regard to rent, 
which is in arrears for a period prior to August 1, 1956. To decide this ques- 
tion, it is necessary to determine what is the meaning to be given to the words 
“under this Act” in cl. (me) of s. 70. These words can be read as meaning 
‘‘the provisions of the Act as they stand at present’’ or as meaning ‘‘the pro- 
visions of the Act as they stood from time to time since the Act was enacted 
in 1948”. If the latter meaning is given to the words, a civil Court will no 
longer be able to entertain a suit for the recovery of such rent. It is well 
settled that the ouster of jurisdiction of a Court should not be easily inferred. 
The Legislature has no doubt power to deprive a civil Court of its jurisdic- 
tion in any matter; but in that case, it must use either clear words to that 
effect or such language as necessarily implies that the Legislature intended 
to take away the jurisdiction of the civil Court. The language used in 
el. (me) of s. 70 is not such as to indicate a clear intention on the part of the 
Legislature to oust the jurisdiction of the civil Court even in respect of rent, 
which was due before the Act was amended in 1956. On the other band, 
sub-s. (3) of s. 13 contemplates suits for the recovery of rent even after the 
Act was amended. This sub-section says that 

“...No decree of a Civil Court shall be executed for recovery by a landlord of any 
rent, the payment of which has been remitted, or during the period for which the pay- 
ment of such rent has been suspended under this section...” 

Section 72 of the Act provides that 

“In all inquiries and proceedings commenced on the presentation of applications 
under section 71 the Mamlatdar...shall exercise the same powers as the Mamlatdar’s 
Court under the Mamlatdars’ Courts Act, 1906, and shall...follow the provisions of th 
said Act, as if the Mamlatdar...were a Mamlatdar’s Court under the said Act and the 
application presented was a plaint presented under section 7 of the said Act...” 

In order to obtain an order under cl. (me) of s. 70, an application must be 
made to the Mamlatdar under s. 71. Under s. 72, such an application must 
be treated as if it was a plaint presented under s. 7 of the Mamlatdars’ Courts 
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Act, and the Mamlatdar shall follow the procedure laid down under the said 
Act. Sub-section (3) of s. 5 of the Mamlatdars’ Courts Act provides that 
‘no suit shall be entertained by a Mamlatdar’s Court unless it is brought 
within six months 'from the date on which the cause of action arose”. As 
under s. 72, an application made to the Mamlatdar under the Tenancy Act is 
to be treated as if it was a plaint in a suit instituted before the Manmlatdar, 
and as the Mamlatdar is required to follow the procedure laid down under 
the Mamlatdars’ Courts Act, it has been held by this Court, in Patabhai Par- 
batsing v. Rana Amarsing Shivasingji,’ that the period of limitation laid 
down in sub-s. (3) of s. 5 of the Mamlatdars’ Courts Act will also apply to 
applications made to the Mamlatdar under the Tenancy Act, and that conse- 
quently, any such application will be barred by limitation, unless it is made 
within six months from the date, on which the cause of action arose. An appli- 
cation for an order under cl. (me) of s. 70 must, therefore, also be made within 
six months from the date, on which there was a default in the payment of rent. 
If the words ‘‘this Act’’ in cl. (me) are held to mean the provisions of the 
Act as were in force from time to time, then no application would lie to the 
Mamlatdar in respect of arrears of rent for the years prior to 1955-56, while 
for the year 1955-56 such an application could probably not be entertained, 
unless it had been made within six months from May 31, 1956, the last date 
before which the tenant had to pay the rent under s. 14. The ordinary period 
of limitation for a suit to recover the arrears of rent is three years. If, there- 
fore, we accept the view, which has been advanced on behalf of the tenants, 
the position as on August 1, 1956, would be that the landlords had lost their 
right to recover the arrears of rent due to them for the years 1953-54 and 
1954-55, for they could not file civil suits and their applications to the Mamlat- 
dar would be held to have been barred by limitation. We do not think that it 
was the intention of the Legislature to bring about such a result or to take away 
the rights, which had already accrued to the landlords, or to extinguish their 
right to recover arrears of rent for 1953-54 and 1954-55. Where two views are 
possible, the construction, which causes the least hardship and inconvenience, 
has to be preferred. In our opinion, therefore, the words ‘“‘under this Act” 
used in cl. (me) of s. 70 mean ‘‘the provisions of the Act as they stand at the 
time when the application is made to the Mamlatdar under this clause’. The 
rent for the period prior to August 1, 1956, cannot be determined under the 
Act as it stands at present. No direction can, therefore, be issued by the 
Mamlatdar for the payment of arrears of rent due for the period prior to 


August 1, 1956. A civil suit for recovering such arrears will consequently be 
maintainable. 


In this view, the orders passed by the lower Courts dismissing the suits or 
returning the plaints for presentation to the proper Court must be set aside. 
In some of the suits, the tenants had contended that they were liable to pay 
only reasonable rent for the years in question. Under s. 7 of the Act, as it 
stood prior to its amendment in 1956, where there was a dispute as regards the 
reasonableness of the rent payable according to agreement or usage, the tenant 
was liable to pay only the reasonable rent, subject to the maximum rate fixed 
under s. 6. This reasonable rent was to be determined by the Mamlatdar under 
s. 12 of the Act. Even though these provisions of the Act have been repealed, 
the tenants cannot now be called upon to pay any amount in excess of the 
reasonable rent. The right to pay not more than the reasonable rent had already 
accrued to them. Under s. 7 of the Bombay General Clauses Act, the Mam- 
latdar will, therefore, still possess the power to determine the reasonable rent 


for the years prior to August 1, 1956, under s. 12 of the Act, as it stood before 
August 1, 1956. 


The orders passed in all the six suits are, therefore, set aside and the matters 


1 (1955) Special Civil Application No. 1627 on November I, 1955 (Unrep.). 
of 1955, decided by Chagla C, J: and Dixit J., 
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wiii.be remanded ito the trial Courts for proceeding further with the suits and 
then disposing of them in-accordance with law. Costs costs in the suits. 

As I have stated above, by reason of. the provisions of s. 72 read with sub- 
s. (3) of s. 5 of the Mamlatdars’ Courts Act, a landlord, who wishes to recover 
arrears of rent.due for the period subsequent to August 1, 1956, must make an 
application to the Mamlatdar for realising the amount due to him within six 
months from the date on which the rent became payable. The ordinary period 
of limitation for filing a suit for recovering such amounts is three years. Govy- 
ernment may, therefore, consider whether the Act should not be amended so 
as to increase the period of limitation for applications to the Mamlatdar for 


recovering arrears of rent. 
f Order accordingly. 





Before Mr. Justice S. M. Shah. 


DNYANU BABA CHOBE v. GULAB EKNATH BHAIS.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 32, 64— 
Transfer of Property Act (IV of 1882), Secs. 55(6)(b), 52—Tenant becoming pur- 
chaser of land under s. 32 of Bom. Act LXVII of 1948—Charge declared on such 
land by decree of Court for earnest money paid to owner of land under agreement 
of sale—Whether such charge can be enforced against land in hands of tenant 
—Transfer of land to tenant under s. 32 during pendency of suit for declaration of 
charge on land for earnest money whether hit by lis pendence—Applicability of 
s. 55(6)(b) of Transfer of Property Act to person becoming owner of property by 
force of law. p eio 

Where, a pomoi whe daca deat oi a aniei ad ander ts henbay 
Tenancy and Agricultural Lands Act, 1948, becomes the purchaser of the land by 
virtue of s. 32 of the Act, a charge on that land declared by a decree of a Court to 
the extent of the amount of earnest money paid by a person to the owner of that 
land under an agreement of sale cannot be enforced against that land in the hands 
of the tenant-purchaser. 

The transfer of land to the tenant under s. 32 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, during the pendency of a suit filed by a person to 
whom that land was agreed to be sold for a declaration of a charge on that land 
to the extent of the earnest money paid by him to the owner of that land and 
recovery of that amount, is not hit by the doctrine of lis pendens dealt with in s. 52 
of the Transfer of Property Act, 1882, and, therefore, the transfer to the tenant will 
not be subject to the decision in the suit. 

Section 55(6) (b) of the Transfer of Property Act, 1882, refers to a person claiming 
under a seller either as a result of the death of the seller or as a result of a volun- 
tary transfer on the part of the seller in favour of such person, but it does not 
contemplate a case of a person who. becomes the owner of the property by sheer 
force of law.. ee ee E 

Section 55(6)(b) of the Act comes into operation only Aa it is possible for the 
vendor to give possession of the property to the purchaser and yet he fails to deliver 
it.. In that case the purchaser would have a statutory charge over the property for 
the money he had .paid either as the price or as earnest, But where the contract 
depends for its performance upon the vendor recovering possession of the property 
from the protected tenant, the purchaser can very well be said to be aware of the 
contingency of the vendor being unable to secure the possession. Therefore, unless 
and until the vendor secured the possession of the land and was in a position to 
deliver it to the purchaser, the statutory lien under s. 55(6) (b) would not be created 
in favour of the purchaser in respect of the money that he might have paid under 
the contract of sale, 


Tue facts appear in the judgment. 
“Decided, July 26, 1960. Civil Revision Application’ No. 2014 of 1968. 
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S. R. Bhasme, for the petitioner. 
R. P. Sawant, for opponent No. 1. 


S. M. Suan J. Two very interesting questions of law have arisen on this 
application, firstly, as to whether a person who having been a tenant of an agri- 
cultural land under the Bombay Tenancy Act, becomes the purchaser thereof 
by virtue of s. 32 of that Act, can be said to be claiming through or under the 
owner-transferor of that land so that a charge on that land declared by a 
decree of a Court to the extent of the amount of earnest paid by a person to 
the owner of that land under an agreement of sale can be enforced against 
that land in the hands of the tenant-purchaser, and secondly, as to whether 
the transfer of such land to the tenant under the provisions of the Tenancy 
Act during the pendency of a suit filed by a person to whom that land was 
agreed to be sold for a declaration of a charge on that land to the extent of 
the earnest money paid by him to the owner of that land and recovery of that 
amount is hit by the doctrine of lis pendens so that the transfer to the tenant 
. would be subject to the decision in the suit. These questions do not appear 
to have been raised in any of the two lower Courts and they have been raised 
for the first time in this Court in this revision application. 

It appears that survey No. 302/10 measuring 1 acre and 2 gunthas originally 
belonged to one Kashinath Ganpat. The petitioner in this application was in 
possession of this land as a protected tenant. On July 12, 1952, Kashinath 
agreed to sell this land to Gulab Eknath for Rs. 2,300 under an agreement of 
sale and received Rs. 1,000 by way of earnest. It -was agreed that the 
sale-deed was to be passed in favour of Gulab after evicting the tenant and 
obtaining possession of the land. On April 15, 1953, Kashinath sold this land to 
another person altogether, namely, Ganpatsing Gulabsing by a registered sale- 
deed for Rs. 1,250. Thereafter, Gulab Eknath filed regular civil suit No. 218 
of 1953 against Kashinath Ganpat and Ganpatsing Gulabsing for the return 
of the earnest money in Sangola Court on August 19, 1953. During the pen- 
dency of the suit, it appears, Kashinath Ganpat and the petitioner Dnyanu 
Balaram made an application to the Mamlatdar of Malsiras for determining the 
reasonable price of the suit land. This application apparently was made under 
s. 32 of the Tenancy Act. The Mamlatdar determined the reasonable price 
of the land at Rs. 1,200. Thereafter it appears, Kashinath Ganpat sold the 
land in question to the petitioner Dnyanu Balaram for Rs. 1,200 by a regis- 
tered sale-deed dated October 18, 1954. 

On February 21, 1955, a decree was passed in Gulab’s regular civil suit 
No. 218 of 1953 for the return of the earnest money against Kashinath Ganpat 
and Ganpatsing Gulabsing. By that decree a charge for the decretal amount 
was also created on the land in question. The decree-holder thereafter filed 
regular Darkhast No. 193 of 1955 against the judgment-debtors Kashinath and 
Ganpatsing. He also impleaded the petitioner Dnyanu as a party to the exe- 
cution proceeding as judgment-debtor No.3 and claimed the decretal amount 
bv the sale of the charged property. 

Out of these three opponents in the execution proceedings only the petitioner 
Dnyanu filed his written statement. He contended that the regular civil suit 
No. 218 of 1953 was only for recovering the earnest amount and survey 
No. 302/10 was not the subject-matter of that suit at all. He further contend- 
ed that the sale-deed in his favour dated October 18, 1954, was not affected by 
the doctrine of lis pendens. He submitted that on February 21, 1955, the 
day on which the decree was passed in Gulab’s suit, Kashinath had no interest 
left in the land and that, therefore, no charge could be validly created on that 
land by a decree passed in that suit. He stated that he had purchased that 
land free from all incumbrances and that for that reason also no charge could 
be created on that land. According to him, it was Kashinath alone who was 
responsible to pay the decretal amount to Gulab, He was not a party to the 
decree and that. survey No. 302/10 should not be sold in execution of that 


942 THE BOMBAY LAW REPORTER. [VOL. LXII. 


decree. The trial Court held that the property in dispute was liable for sale 
in execution of the decree in civil suit No. 218 of 1953 and, accordingly, sale 
warrant and proclamation were ordered to be issued by the Court. Against 
that order of the trial Court Duyanu, the petitioner, took an appeal to the Dis- 
trict Court at Sholapur. In that appeal the question that was argued was as 
to whether the charge in respect of the decretal amount created by the decree 
passed in regular suit No. 218 of 1953 could be enforced against survey 
No. 302/10 in the hands of Dnyanu. The learned Assistant Judge agreed with 
the conclusion of the trial Court holding that the charge under s. 55(6) (b) of 
the Transfer of Property Act was a statutory charge and that the petitioner 
Dnyanu who claimed the property through Kashinath was bound by that 
charge. The learned Assistant Judge was also of the view that the transfer 
in favour of Dnyanu was effected during the pendency of the suit filed by Gulab 
against Kashinath and that, therefore, it was affected by the doctrine of iis 
pendens. Accordingly, in the view of the learned Assistant Judge, the transfer 
in favour of Dnyanu was subject to the result of the suit between Gulab and 
Kashinath and, inasmuch as that suit had resulted in a decree declaring a 
‘charge upon the property in question, the transfer in favour of Dnyanu was 
subject to the charge on that property as declared by the decree passed in that 
suit. In the result, the appeal filed by Dnyanu was dismissed. It is against 
the order dismissing his appeal that Dnyanu has filed this revision application 
in this Court. 

On behalf of the petitioner Dnyanu it was contended by Mr. Bhasme, his 
learned advocate, that it was incorrect to say in the circumstances of the case 
that his client claimed the suit land through Kashinath who was the original 
owner of the land. He urged that before the decree was passed in Gulab’s 
suit, Dnyanu had moved in the matter with a view to purchase the land in his 
possession as a protected tenant under s. 32 of the Tenancy Act which had 
given a right to protected tenants to purchase the land in their possession if 
they so desired and made an application to the Mamlatdar for fixing the rea- 
sonable price of the land and that it was by virtue of the certificate issued by 
the Mamlatdar who had fixed the price at Rs. 1,200 that he became entitled 
to purchase the property at that price from Kashinath and accordingly, Kashi- 
nath irrespective of his wish in the matter executed the sale-deed in his favour 
under which he became the full owner of the land. Accordingly, Mr. Bhasme 
submitted that Dnyanu could not be said to be claiming ‘under’ Kashi- 
nath, because that expression would apply only in cases where inter alia a 
transferor voluntarily transferred the property to the transferee. In this case, 
however, according to him, Kashinath was’ compelled to transfer the Jand to 
Dnyanu by virtue of the special privilege given by the Legislature to agricul- 
tural tenants. On the other hand, it was contended by Mr. Sawant, the learned 
advocate for the opponent, that the decree which was passed in Qulab’s suit 
could be execnted against the land in enforcement of the charge declared by 
the decree, because, Dnyanu in view of the sale-deed in his favour could not 
be said to claim otherwise than through or under Kashinath. Aceording to 
him, it was a fortuitous circumstance that s. 32 came to be enacted in the 
Tenancy Act giving right to the tenants to purchase lands in their possession 
as tenants. But even in the absence of this provision, Mr. Sawant argued, 
Kashinath could well have sold the land to Dnyanu for the price for which it 
was actually sold of his own volition. It was accordingly submitted bv 
Mr. Sawant that Dnyanu could not resist the execution of the decree against 
the land in his possession. 

In my opinion, the contention raised by Mr. Bhasme should he accepted. In 
the first place, Kashinath, who was the owner of the land, agreed to sell to Gulab 
an agricultural land which was in the possession of a protected tenant. Now. 
in view of the provisions of s. 64 of the Tenancy Act Kashinath could not pos- 
sibly have sold this land to any one except after following the procedure laid 
Gown in that section. In this case, Dnyanu, the petitioner, was undoubtedly | 
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in possession of the land as a protected tenant and, therefore, the first person 
‘whom Kashinath should have consulted about his proposal to sell the land 
was Dnyanu himself. Having failed to consult him in the first instance Kashinath 
could not in law sell the land to anybody else, and if he sold it, the sale would 
be void. Besides, under the agreement which Kashinath entered into with 
‘Gulab, Kashinath had agreed to execute a conveyance in favour of Gulab only 
if and after he got possession of the land from his protected tenant. It ap- 
‘pears, however, that Kashinath was not able to secure'the possession from the 
protected tenant Dnyanu. Accordingly, Kashinath could not and was not in 
a position to execute the sale-deed in favour of Gulab as stipulated in the agree- 
ment of sale. In these circumstances, I wonder if Gulab could have any lien 
upon the land for the amount of earnest that he had paid to Kashinath. Sec. 
tion 55(6)(6) would come into operation, in my opinion, only when it is pos- 
sible for the vendor to give possession of the property to the purchaser and yet he 
fails to deliver it. In that case, undoubtedly the purchaser would have a statu- 
tory charge over the property for the money he had paid either as part of the 
price or as earnest. But where the contract depends for its performance upon 
the vendor recovering possession of the property from the protected tenant, the 
purchaser can very well be said to be aware of the contingency of the vendor 
being unable to secure the possession. In my opinion, therefore, unless and 
until the vendor secured the possession of the land and was in a position to 
deliver it to the purchaser, the statutory lien under s. 55(6)(b) of the Transfer 
of Property Act would not be created in favour of the purchaser in respect of 
the money that he might have paid under the contract of sale. In the suit that 
was filed by Gulab against Kashinath this aspect of the matter seems to have 
been completely overlooked. Firstly, the agreement of sale itself would be 
void under s. 64 of the Tenancy Act. Assuming, however, that it could have 
any effect in law, in the circumstances of the case, the purchaser was not entitl- 
ed to any lien for the money that he had paid under s. 55(6)(b) of the Trans- 
fer of Property Act. On either of these considerations, the decree declaring a 
charge for the money that was advanced by Gulab to Kashinath upon the land 
in question should not really have been passed. Inasmuch as, however, 
the decree has in fact been passed and it has not been set aside in appeal or 
in any other proceeding, we must proceed upon the footing that a valid 
executable decree was passed in favour of Gulab. 

The next question then would be as to whether in execution of such a decree 
Gulab could recover the amount of his decree by enforcing the charge against 
the land in possession of Dnyanu. The question here would be as to whether 
Dnyanu could be said to be claiming under Kashinath who was the owner of 
the land. The second question that would require consideration is whether 
the sale in favour of Dnyanu by Kashinath pending the suit filed by Gulab 
against Kashinath was hit by lis pendens, so that the sale would be subject to 
the result of that litigation. 

Now, in regard to both these questions, it is pertinent to note that the Trans- 
fer of Property Act was passed as far back as in 1882 and one can say without 
any fear of contradiction that in that year of grace the Legislature never thought 
that a day would arrive in this country when landlords would by law be com- 
pelled to part with their properties in favour of their tenants. The whole of 
the Transfer of Property Act, to my mind, deals with voluntary transfers 
and consequently, when any section of that Act speaks of a person claiming 
under an owner of a particular property, it can only mean either a person who 
has inherited that property on the death of the owner or a person in whose 
favour a transfer of that property has been validly and voluntarily effected 
by the owner. Accordingly, turning to s. 52 of the Transfer of Property Act 
which deals with the doctrine of lis pendens, the transfer of any immovable 
property which is the subject-matter of a suit by any of the parties to the 
suit as contemplated by that section is a transfer which is voluntarily effected 
by such party during the pendency of the suit. Likewise, s. 55(6)(b) of that 
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Act which deals with the statutory ‘charge in favour of a purchaser of an 
immovable property in respect of the money paid by him in anticipation of 
delivery thereof as against the seller. and all persons claiming under him con- 
templates inter alia such person to whom: the seller has transferred the pro- 
perty of his own volition and not: under the compulsion of any statute or 
authority, so that such person can be said to be. claiming under the seller. If 
I am right in the view that I am taking of these two sections of the Transfer 
of Property Act, and if I am rightin my opinion as regards the general scheme 
of the Transfer of Property Act, evidently the sale-deed executed in favour 
of Dnyanu by Kashinath can by no stretch of imagination be said to be a 
voluntary act on the part of Kashinath. The Bombay Tenancy Act to all 
intents and purposes is a social legislation. Its primary aim and object is 
to protect the rights of tenants to the utmost possible length and eventually 
even to make them owners of the lands in their possession as tenants. With 
this end in view provisions have been made in that Act which in certain res- 
pects have reduced the position of a landlord or the owner of an agricultaral 
land to one of a man having no voice in the matter of his own property. By 
virtue of s. 32 of that Act, a-tenant has been given a right to call upon the 
landlord to transfer the land in his possession to him not at the price the owner 
might demand but at the price-either the tenant might offer or the Mamlatdar 
. might fix. In view of such a provision, it is impossible to say that the owner 
of the land parts with his ownership in favour of his tenant of his own free 
will. There may be exceptions where the owner of a land in possession of a 
tenant might be inspired by the instinct of a social service even to his own 
tenant and accordingly. might not grudge transferring the ownership of the 
land to the tenant at a price that might be offered by the tenant himself, but 
such cases would naturally be very rare. In such a case, therefore, it is im- 
possible to say that the tenant-purchaser in the eye of the law would claim 
the land through the owner. As observed already, s. 55(6)(b) of the Trans- 
fer of Property Act refers to a person claiming under a seller either as a 
result of the death of the seller or ds a result of a voluntary transfer on the 
part of the seller in favour of such person, but it does not contemplate a case 
of a person who becomes the owner of the property by sheer foree of law. In 
my opinion, therefore, the charge created by the decree passed in favour of 
Gulab cannot be enforced against the land in Possession of Dnyanu as its 
owner and the decree-holder, I am afraid, shall have to be content by execut- 
ing the decree only against Kashinath personally and his other property, if 
any. 

Likewise, the transfer in favour of Dnyanu, the petitioner, by Kashinath 
during the pendency of the suit filed by Gulab against Kashinath cannot be 
said to have been hit by s. 52 of the Transfer of Property Act. Kashinath 
was undoubtedly a party to that suit, but it was not of his own volition and 
free will that he transferred the land to Dnyanu pending the litigation. In 
such a case, therefore, the doctrine of lis pendens, in my opinion, becomes 
entirely helpless and can render no assistance to any of the parties to the suit 
during the pendency of which the property which is the subject-matter of the 
suit is dealt with by either of the parties. 

As observed at the outset, the points discussed above were not urged before 
either of the two lower Courts, and I should myself have been reluctant to 
allow them being raised for the first time in this Court. But, as stated above, 
the Tenancy Act is a piece of social legislation, and I feel that it is the duty 
of this Court to give effect to it ds best as it can. The application will, there- 
fore, be allowed, the orders passed by both the lower Courts shall be set aside 
and the rule shall be made absolute. In view of the fact that the contentions 
I have dealt with in course of this judgment were raised for the first time in 
this Court, the fairest order for costs that I should make is that each party 
should bear its own costs throughout. = Application allowed. 


. A 
. 
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Before Mr. Justice S. M. Shah. 


ISUBMIYA BABAMIYA SHAIKHNAG v. VISHNU KRISHNA 
MARATHE.” 
Civil Procedure Code (Act V of 1908), O. VII, r. 11—Rejection ọf plaint—Plaint rejected 
on ground that plaintiff had failed to furnish information called for by Court— 
Whether application to restore such plaint to file maintainable. 


The Court cannot reject a plaint merely on the ground that the plaintiff was called 
upon by the Court to furnish the necessary information but had failed to do so. An 
application made by the plaintiff for restoring a plaint to file, rejected on such 

' ground, is maintainable. 


THe facts appear in the judgment. 


M. G. Karmali, for the applicant. 
. K. V. Joshi, for the opponent. 


S. M. Suan J. This application has been filed by the defendant against an 
order passed by the learned Judge, Junior Division, Mangaon, directing the 
application made by the plaintiff for restoring the plaint that was already 
rejected by the Court to file ‘‘to proceed further’’. 

The plaintiff, it appears, had filed the suit being regular Civil Suit No. 62 
of 1957 for the purpose of recovering a certain sum of money from the defen- 
dant found due at the foot of a certain account. This suit was filed on Octo- 
ber 10, 1957. On March 11, 1958, the Court passed an order calling upon the 
plaintiff to clarify (1) how the cause of action arose on October 10, 1954? 
(2) how the claim was in time? and (3) how and at what rate and on what 
amount the interest was charged? The order further stated that in case the 
plaintiff failed to do so within a week the plaint shall be rejected. It appears, 
however, that the plaintiff either deliberately or through oversight failed to 
furnish the necessary particulars which were ordered to be furnished by the 
aforesaid order within the time allowed by it. Accordingly, on March 18, 
1958, when the suit reached hearing before the Court, an order was passed 
to the effect that the plaintiff had not clarified the points and that, therefore, 
the plaint was rejected under O. VII, r. 11, of the Code of Civil Procedure. 

The plaintiff very soon after this order was made came to learn about it 
and made an application on March 22, 1958, for the purpose of setting aside 
the order rejecting the plaint and taking it on file. A preliminary objection 
was raised by the defendant to the maintainability of the application itself. 
It was contended that an order passed under O. VII, r. 11, of the Civil Proce- 
dure Code amounted to a decree not by reason of any specific provisions in 
the Code to that effect, but by reason of certain decisions of various Courts, 
which held that an order rejecting a plaint under O. VII, r. 11, amounted to 
a decree and that, therefore, such an order was appealable. On behalf of the 
plaintiff, however, it was contended that the order that was passed was not 
an order under O. VII, r. 11, but that it was one which was not justified under 
any provisions of the Code. The learned Judge who heard the preliminary 
point was of the view that inasmuch as the order rejecting the plaint speci- 
fically mentioned that it was made under O. VII, r. 11, of the Code he could 
not go behind it, and that, therefore, he had to. consider the application, 
which was made by the plaintiff, on the basis that the plaintiff asked by that 
ae to set aside the order rejecting the plaint made under. O. VII, 
r. 11. 

As regards the preliminary objection raised by the defendant to the main- 
tainability of the application, the learned Judge relied upon a decision in 
B. Mohanlal & Co. v. A. Yolibai,’ and held that the application that was made 
by the plaintiff for. restoring the plaint to file could be entertained under 

*Pecided, July 27, 1960. Civil Revision 1 (1931) 34 Bom. I. R. 714. 

Aprlication No. 610 of 1959. 

L.R.—60, 
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s. 151 of the Code. Accordingly, he found on the preliminary issue against 
the defendant and ordered the application to proceed. It is against this order 
that the present revision application has been filed by the defendant in this 
Court. 

In support of this application it is contended by the learned advocate for 
the defendant that when an appeal could be filed against the order in ques- 
tion, such an application by the plaintiff could not be entertained and the 
Court will not exercise jts inherent jurisdiction for the purpose. For this 
proposition the learned advocate relied upon a decision reported in Sarat- 
chandra Sen v. Mrityunjay Ray Chaudhari.2 That was undoubtedly a case 
wherein an order rejecting the plaint under O. VII, r. 11, was passed. In 
that case, however, although the claim in suit was properly valued, the Court- 
fee that was paid in respect thereof was not adequate. The Court thereupon 
called upon the plaintiff to supply the deficit Court-fee which the plaintiff 
failed to do. On that account the Court exercised its power under O. VII, 
r. Il, and rejected the plaint on the ground that the plaintiff had failed to 
supply the deficit Court-fee in spite of time having been allowed to him for 
the purpose. In order to get that plaint restored to file the plaintiff filed an 
application in the same Court. The trial Court allowed the application, but 
in appeal the High Court held that the order in question amounted to a decree 
and that, inasmuch as an appeal was competent against that decree, no appli- 
eation for restoration of the plaint to file could be entertained and the Court 
would not exercise its inherent jurisdiction for the purpose of giving the 
relief which the plaintiff asked for by that application. 

On the other hand, Mr. Joshi, the learned advocate for the plaintiff relied 
upon the decision of Rangnekar J. reported in B. Mohanlal & Co. v. A. Yoli- 
bat. This decision has been also relied upon by the learned Judge of the 
lower Court. 

In my opinion, however, the present case does not fall within the ambit of 
either of the two cases. The order that has been passed in this case, in my 
opinion, does not fall within the terms of O. VU, r. 11. Rule 11 contemplates 
the rejection of a plaint by a Court in certain contingencies. One of these 
contingencies is that the plaint discloses no cause of action. On the reading 
of the plaint, if the Court finds that the plaint discloses no cause of action, 
then it is perfectly proper for the Court, instead of rejecting the plaint out- 
right, to call upon the plaintiff to clarify as to how any cause of action is dis- 
closed. If, in spite of such an opportunity being given to the plaintiff, the 
plaintiff makes a default and does not assist the Court in the matter, it is cer- 
tainly true that the Court can under O. VII, r. 11, reject the plaint. But it 
ean do so only on the finding that the plaint discloses no cause of action. It 
eannot, in other words, reject the plaint merely on the ground that the plain- 
tiff was called upon to furnish the necessary information but had failed to do 
so. The powers under O. VII, r. 11, can be exercised only on the Court finding 
as a matter of fact that one or more of the contingencies mentioned in the rule 
do exist. On the fact of the present order it is quite clear that the learned 
Judge has not indicated either that the plaint did not show any cause of action 
or that the claim in the suit was barred by limitation. In the absence of any 
such reasons for rejecting the plaint, in my opinion, the order that is passed 
by the learned Judge is without any warrant in law and, therefore, it is just 
and proper that the learned Judge in the Court below should proceed with 
the hearing of the application that is made by the plaintiff for the purpose of 
restoring the plaint to file. 

The application, to my mind, is perfectly competent and I see no reason why 
it is not maintainable. In the result, the application is dismissed and the rule 
is discharged with costs. 

Application dismissed. 
2 (1934) I. L. R. 62 Cal. 61. 
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Before Mr. Justice S. M. Shah. 


VENKATRAO A. PAI & SONS LTD. v. NARAYANLAL BANSILAL.®. . 


Civil Procedure Code (Act V of 1908), O. I, rr. 11 and 12—Co-plaintiffs engaging their: 
separate advocate or counsel to conduct their individual case—Whether such prac-: 
tice permissible—Court’s power under r. 11 where different advocates appear for 
different plaintiffs or different defendants whose defence set out in common written 
statement—Practice. i i i 

Where more persons than one join as co-plaintiffs in a suit, each of the plaintiffs’ 
has not got an individual right of engaging his own advocate or counsel and con- 
ducting the case independently of the other plaintiffs. 

. In cases where more than one person have joined as co-plaintiffs, there should’ 
be only one counsel who should be in exclusive charge of the case on behalf of all 
of them. Examination or cross-examination of witnesses should be done by one. of 
the counsel appearing on behalf of the plaintiffs where more than one appear and 
it is not right to allow more than one of their counsel to do it. 

Where different advocates appear for different plaintiffs or different defendants 
whose defence is set out in one common written statement, the Court under O. I, 

r. 11, of the Civil Procedure Code, 1908, has the power to direct any of these advo- 
cates to be in charge of the case for all the plaintiffs or defendants as the case may 

be. . TAE A 


Wedderburn v. Wedderburn, referred to. i , 
Tue facts appear in the judgment. ‘ 


Y. V. Chandrachud, Government Pleader, with U. R. Lalit, for the petitioner. 
K. H. Bhabha, with J. P. Mehta, for F. K. Boman Behram and M. K. Shah, 

for opponents Nos. 1, 2 and 9. a 
D. C. Purohit, for opponents Nos. 5 to 8. 


S. M. Smam J. This is an application filed by defendant No. 7 in a suit filed 
by respondents Nos. 1 and 2 in the Small Causes Court against an order passed 
by the Small Causes Court permitting the two respondents individually to be 
represented by two separate advocates and also permitting cross-examination 
of the defendants and their witnesses by each of these advocates. 

The question involved in this application is a very important one and it is 
as to the validity or otherwise of a'long standing practice prevailing both on 
the Original Side of the High Court as well as on its Appellate Side as also in 
all the subordinate Courts. The question is, whether where more than one 
person join as co-plaintiffs in a suit, each of the plaintiffs has got an indivi- 
dual right of engaging his own advocate or counsel and conducting the case’ 
independently of the other plaintiffs. Mr. Bhabha, the learned counsel for 
respondents Nos. 1 and 2 was unable to cite any instance in this High Court on 
its Original Side, where he has been practising for a long number of years, ii 
which in case of a suit filed by more than one person as co-plaintiffs different 
counsel were briefed for each of the plaintiffs. It cannot be gainsaid that the 
traditions and conventions of this High Court have all been inherited from’ 
the English Courts of Justice. Mr. Bhabha was unable to point out even a 
single instance of any case in England in which different counsel were engaged: 
for different plaintiffs who had joined in one suit. On the other hand, the 
learned Government Pleader. Mr. Chandrachud, invited my attention to a very 
old case Wedderburn v. Wedderburn.’ decided as far back as in 1853, where the 
Master of the Rolls observed (p. 993) : 

“...When persons undertake the prosecution of a suit, théy must make up their 
minds whether they will become Co-plaintiffs; for if they do, they must act together. 
I cannot allow one of several Plaintiffs to act separately from and inconsistently with 
the others.” 

In fact, I never expected any reported case on this question, because, in wy, 


*Decided, August 2, 1960. Civil Revision 1 (1853)51 F. R, 993. 48.c. 17 Beay- 58> 
Application No." 995 of 1960. 1 (1853) 51 E. R. 993, s.c. 17 Beav. 158. 
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opinion, the practice of one or more counsel appearing for all the co-plaintiffs 
in a suit jointly and net severally both here and in England has been so uni- 
form and confirmed that there would not be any possibility of any question 
ever arising of different plaintiffs in one suit being represented by different 
counsel. The ease cited by the learned Government Pleader, however, clears 
up any difficulty or doubt that might have ever existed in regard to this question. 

It is clear that two or more persons would agree to join as co-plaintiffs in 
a suit only if there is any common question of law or fact between them, and 
their respective claims arise out of the same transaction. The law permits these 
different plaintiffs to join in one action by filing one common plaint only with 
a view to save multiplicity of suits and consequent wastage of time of the 
Court. If this is the object of allowing several persons to join as plaintiffs in 
one action, the object would be frustrated if each of these persons is allowed 
to be represented by a separate counsel and each one of the counsel is also per- 
mitted to be in charge of the case for his own client. I fail to see how, if such 
things are permitted, the wastage of the time of the Court, which is otherwise 
intended to be saved by allowing several persons to join together as co-plain- 
tiffs in one action, could at all be saved. On the contrary, far more time would 
be taken and a number of unnecessary complications would arise in trying one 
such action if every one of the plaintiffs is allowed to be represented by his 
own counsel and each counsel is allowed to conduct the case separately for his 
own client. It may be for this reason that the tradition has taken deep roots 
both in the Courts here as well as in England that in cases where more than 
one person join as co-plaintiffs in one action they should all be jointly repre- 
sented by one or more counsel. It may be that at some stage or the other of 
the action some of the plaintiffs might feel that there is a conflict of interest 
between them and the other plaintiffs. Just for that reason, however, as was 
held by the Master of the Rolls in the case cited above, such plaintiffs cannot 
be allowed to engage a different counsel. If they sa wish, they might well 
apply to the Court to transpose them as defendants. 

In this case, the same procedure should have been followed, when a sepa- 
rate vakalatnama was sought to be filed in the suit on behalf of each of the 
two plaintiffs in January last. The learned Judge, however, not only allowed 
the two plaintiffs to be represented by their own resnective advocates but per- 
mitted each of the advocates to cross-examine the defendants and their 
witnesses to the obvious harassment of the latter. When this strange and un- 
precedented mode of cross-examination reached an intolerable pitch, the pre- 
sent applicant made an application to the learned Judge to intervene 
and prevent its further exploitation. The learned Judge, however, dis- 
missed that application. It is really very strange that the learned Judge 
should have countenanced the employment of different advocates for the 
two plaintiffs in the suit on the most enrious ground that there might be a 
difference in the views of the two plaintiffs as to the manner in which the case 
should be conducted on their behalf. Besides, I cannot understand the obser- 
vation of the learned Judge that he had no power to prevent the advocates of 
each of the plaintiffs from cross-examining the defendants and their witnesses 
and that all that he could do was to prevent any over-lapping of the questions 
that might be put to them during their ecross-examination. Even under the 
Code of Civil Procedure, for the purpose of saving the time of the Court, power 
is given to the Court under O. I, r. 11, in cases where the plaintiffs are not re- 
presented by any counsel or advocate, to give the conduct of the case to any 
one of the plaintiffs. In face of this power, in my opinion, the Jearned Judge 
was not right in his observation that he had no power to prevent double cross- 
examination of the same defendants and the same witnesses at the hands of 
two different counsel or advocates of the two plaintiffs. The Court must al- 
ways see that its time is not unnecessarily wasted and the proceedings are not 
unduly protracted. Examination or cross-examination of witnesses should al- 
ways be done by one of the counsel appearing on behalf of the plaintiffs where 
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more than one appear—and there is no reason to doubt the competence of any 
one of these counsel in that behalf—and it is not right to allow more than one 
of their counsel to do it. It is a very healthy practice which has stood the test 
of over a century in the Courts of this country that in cases where more than 
one person have joined as co-plaintiffs, there should be only one counsel who 
should be in exclusive charge of the case on behalf of all of them. It is un- 
doubtedly open to the piauitifis to engage as many counsel as they want. It 
all depends upon the length of their purse. But all the counsel or advocates 
engaged by them must appear jointly for all of them and not separately for 
one or more of them and ouly one of such counsel or advocates has got the right 
to be in charge of the case on behalf of all of them. 

Mr. Bhabha, however, invited my attention to O. I, r. 12, of the Code of Civil 
Procedure and contended that by virtue of that rule each of the plaintiffs and 
each of the defendants had an independent right of appearing, acting and 
pleading for himself by necessary implication. ‘I'he rule in fact provides that 
where taere are more plamtits than one or more defendants than one, the 
plaintiffs or the detendants, as the case may be, may appoint one of them to 
act, appear and plead on their behalf. Sub-rule(2) provides that the authority 
so given should be in writing. On the construction of this rule, it may ap- 
pear as if each one of the plaintiffs or the defendants, as the case may be, has 
got an independent right of acting, appearing or pleading for himself, but 
read in conjunction with O. I, r. 11, by which the Court has got the power to 
direct only one of the plaintiffs or one of the defendants as the Court might 
think fit to be in charge of the case irrespective of whether or not they appoint 
one of them to appear, act and plead on behalf of all of them, the implication 
of r. 12 which Mr. Bhabha has tried to suggest cannot, in my opinion, lead to 
a conclusion that each one of the plaintiffs or each one of the defendants, as 
the case may be, is entitled also to appear, act and plead by his own advocate. 
Even where different advocates appear for different plaintiffs or different de- 
fendants whose defence is set out in one common written statement, the Court 
under f. 11, in my judgment, has got the indisputable power to direct any of 
these advocates to be in charge of the case for all the plaintiffs or defendants, 
as the case may be. 

After some arguments in this application, however, Mr. Bhabha, the learned 
counsel for respondents Nos. 1 and 2, appeared to be reluctant to strike a de- 
parture from the age-old tradition of the Courts in this country and in England 
in this behalf and agreed on behalf of his clients that he would see that the 
two different advocates now appearing for the two plaintiffs in the suit before 
the Small Causes Court appear for both the plaintiffs jointly by filing fresh 
vakalatnama and that in case it appears to plaintiff No. 2 that some em- 
barrassment is likely to be caused by its continuing to be a co-plaintiff with 
plaintiff No. 1, it would apply for being transposed as defendants in the suit 
and that such application may be dealt with by the learned Judge on merits. 
The learned Government Pleader does not seek anything more than what 
Mr. Bhabha has agreed to do on behalf of his clients. I feel that the healthy 
traditions of the Courts in this country must be upheld at any cost, and I 
am glad that Mr. Bhabha, a member of the Original Side Bar of the High Court, 
has rightly agreed to do on behalf of his clients what I have stated above. 

It is stated in this civil revision application that defendant No. 8 who is a 
guarantor of the mortgage should not be allowed by the learned Judge to 
cross-examine the defendants or their witnesses. The learned Judge, how- 
ever, has not passed any order in this behalf. It is open to the petitioner to 
raise this contention before the learned Judge as and when the occasion arises 
and, therefore, I need not express any opinion upon that question at the 
moment. i 

In the circumstances, I pass no order on the application and no order as to 
costa either. a ` 
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ie et i Before Mr. Justice Naik. : 


~ VISHWANATH VISHNUPANT PAGNIS v. PRABHAKAR RAGHUNATH 
i KAREKAR.* eee 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
-.. & Bombay Civil Courts Act (Bom. XIV of 1869), Secs. 16, 17—Whether Assistant, 
Judge can hear and decide revision application under s. 29 of Bombay Rent Control 

Act. f 

. An Assistant Judge has no jurisdiction to decide a revision application filed in the 

>. _ District Court under s. 29 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947. a 


‘THe facts appear in the judgment. 


; T. N. Walawalkar, for the applicant. - 
:. M. V.. Paranjape, for opponent No. 2. 


` Narx J. This is an application in revision under s. 29 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act (hereinafter referred to as the 
Act) from the order of the Assistant Judge, Kolhapur. The opponents made 
an application in the Court of the Civil Judge, Junior Division, Kolhapur, 
under 's. 11 of the Act for fixing standard rent for the suit premises. The 
trial Court fixed the standard rent at Rs. 100 p.m. exclusive of any permitted 
increases. From that decision, the opponents went in revision to the District 
Court and the latter transferred the revision for. hearing to the Assistant 
Judge, who eventually decided the matter by fixing standard rent at Rs. 70 p.m. 
exclusive of electricity charges. It is against that order that the petitioner has 
tome up in revision. , 

‘Mr. Walawalkar, for the petitioner, has raised a preliminary objection con- 

tending that the Assistant Judge had no jurisdiction to decide the revision 
application under s. 29 of the Act. The objection must prevail for the follow- 
ing reasons: s. 29(3) of the Act, which confers revisional powers upon the 
District Court, runs as follows: 
= “Where no appeal lies under this section from a decree or order in any suit or 
proceeding...the District Court may, for the purpose of satisfying itself that the decree 
or order made was according to law, call for the case in which such decree or order was 
made and pass such order with respect thereto as it thinks fit.” 
The first point to be noted is that the Rent Control Act is a special Act and 
the powers of appeal and revision flow from the provisions of that, Act and not 
from the provisions of the Code of Civil Procedure. Sub-section (3) relates 
to revision applications. The District Court has no revisional jurisdiction 
under the Code of Civil Procedure or under the Bombay Civil Courts Act. The 
only instance, in which revisional jurisdiction was given to the District Court, 
Was a provision contained in the Deccan Agriculturists Relief Act go far as 
four districts were concerned. ` } 

Mr. Paranjape, for the opponents, pointed out that the words used in sub- 
8. (3) of s. 29 of the Act are ‘‘District Court” and not ‘‘District Judge”. He 
argued that if the words ‘‘District Judge’’, had been used in that sub-section, 
then it could be said that the powérs were conferred on the District Judge as 
persona designata. He also contended that the Assistant J udge is a component 
part of the District Court and, therefore, under s. 29 (3) of the Act, the Assis- 
tant Judge can exercise all the powers, which are exercisable by the District 
Judge. In order to appreciate this argument, it is necessary to refer to some 
of the provisions of the Bombay Civil Courts Act. : 

Section 7 of the Bombay Civil Courts Act, 1869 (hereinafter referred to as 
the Act-of 1869) provides: l 


“The District Court shall be the principal Court of original civil jurisdiction in the 


district; within the meaning of the Code of Civil Procedure” 
“Decided, June 17, 1960. Civil Revision Application No. 941 of 1958. 


’ 


1960.}] ` VISHWANATH V. PRABHAKAR (A.0.J.)—Natk J. 951 


Section 8 provides that the District Court shall be the Court of appeal from all 
decrees and orders passed by the subordinate Courts from which an appeal lies 
under any law for the time being in force. These provisions are contained in 
Part III of the Act of 1869. Part IV relates to Joint Judges and s. 12 says 
that the State Government may appoint in any District a Joint Judge who 
shall be invested with co-extensive powers and a concurrent jurisdiction with 
the District Judge. Part V relates to Assistant Judges and ss. 16 and 17 are 
material for our present purpose. Section 16 lays down: 

“The District Judge may refer to any Assistant Judge subordinate to him original 
suits of which the subject-matter does not amount to fifteen thousand rupees in amount 
or value, applications or references under special Acts and miscellaneous applications.” 
Before 1958 the words ‘‘not being of the nature of appeals’’ appeared at the 
end of the above section, These words were omitted by the Amending Act 
No. XCIV of 1958. The deletion of these words, in my opinion, does not make 
any substantial difference in the interpretation of s. 16. Section 16 relates to the 
original jurisdiction of the Assistant Judge and s. 17 to his appellate jurisdic- 
tion. The first part of s. 16 in terms relates to original suits. In view of these 
two considerations, the words ‘‘applications or references under special Acts 
and miscellaneous applications’’ contained in s. 16 will have to be interpreted 
as applications or references under special Acts and miscellaneous applications 
of an original character. It will at once be seen that the original jurisdiction 
of the Assistant Judge is not co-extensive with the jurisdiction of the District 
Judge, which is unlimited. The pecuniary limit of the original jurisdiction 
of the Assistant Judge in all matters is restricted to fifteen thousand rupees. 
The last clause of s. 16 provides: 

“Where the Assistant Judge’s decrees and orders in such cases are appealable, the 

appeal shall lie to the District Judge or to the High Court according as the amount or value 
of the subject-matter does not exceed or exceeds ten thousand rupees.” 
In other words, when the Assistant Judge decides a case referred to him by the 
District Judge, the value of which is less than ten thousand rupees, the appeal 
from that decree will lie to the District Judge and if the value exceeds ten 
thousand rupees, the appeal will lie to the High Court. Section 17 of the Act 
of 1869 runs thus: 

“An Assistant Judge shall have jurisdiction to try such appeals from the decrees 
and orders of the subordinate Courts as would lie to the District Judge and as may be 
referred by him to the Assistant Judge. 

Decrees and orders passed under this section by an Assistant Judge shall have the 

same force and shall be subject to the same rules as regards procedure and appeals as 
decrees and orders passed by the District Judge.” 
Now, under the first clause of s. 17, the important condition to be fulfilled, 
before the Assistant Judge gets jurisdiction to try an appeal, is that the appeal 
should have been referred to him by the District Judge. The second clause of 
8. 17 specifically provides that the decrees and orders passed by the Assistant 
Judge shall have the same force and shall be subject to the same rules as 
regards the procedure and appeals as decrees and orders passed by the District 
Judge. If Mr. Paranjape’s argument viz., that the Assistant Judge is a com- 
ponent part of the District Court, is correct, then it is clear that there was no 
need of making the kind of provision as is made in the second clause of s. 17 of 
the Act of 1869 so far as appeals are concerned. The very fact that the Legis- 
lature thought it fit to make a specific provision, as to the force of the decrees 
and orders passed by the Assistant Judge in his appellate jurisdiction, clearly 
shows that it wanted to treat the Assistant Judge on a separate footing. 

As pointed out above, the Act of 1869 does not and could not empower the 
District Judge to refer revisional matters to the Assistant Judge for the. simple 
reason that the Act of 1869 itself has not clothed the District Court with any 
revisional jurisdiction. Therefore, if the Legislature wanted to provide for 
the contingency of the revision applications being heard by the Assistant J udge, 
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they should have made a specific, provision in the Rent Control Act to the effect 
that the District Judge may refer revision applications filed before him under 
s. 29(3) of the Act to the Assistant Judge and the latter will have the power 
to. decide the applications in the same way as the District Judge. There is no 
such provision in s. 29(3) of the Act indicating that the Legislature wanted to 
confer jurisdiction on the Assistant Judge to hear revision applications. So 
far as the appeals under the Act are concerned, these appeals could obviously 
be transferred to the Assistant Judge by the District Judge under s. 17 of the 
Act of 1869. seg fet 

The result is that the application succeeds and the rule is made absolute. 
The order of the Assistant Judge is set aside. The application is sent back to 
the District Court for deciding the same by the District Judge himself accord- 
ing to law. Parties to bear their respective costs of this application. 


Rule made absolute. 


Before Mr. Justice S. T. Desai and Mr, Justice V. S. Desai. 


SAMARTH TRANSPORT COMPANY PRIVATE LTD. v. Y. B. CHAVAN.® 
Motor Vehicles Act (IV of 1939), Chap. IV-A, Sec. 68D(2)—Constitution of India, 
' Arts. 19(1) (g) & (6); Rules made by Governor of Bombay under art. 166. Rule 10— 
Whether Chap. IV-A ultra vires art. 19(1)(g)—Chapter IV-A whether repugnant to 
principles of natural justice—Minister holding portfolio of Department whether as 
such becomes head of such Department. 


The provisions of Chap. IV-A of the Motor Vehicles Act, 1939, are not ultra vires 
art. 19(1)(g) of the Constitution of India as these come within the purview of 
the exception laid down in art. 19(6) of the Constitution. 

The provisions of Chap. IV-A -of the Act are not opposed to the principles of 
natural justice. ‘ 

A Minister in charge of a Department is primarily responsible for the disposal of 
the business pertaining to that Department, but the ultimate responsibility for the 
advice is on the entire ministry. He is not, like the Secretary of the Department, the 
head of the Department. 

The Chief Minister though he holds the portfolio of the Transport Department of 
-the State of Bombay is not the head of the Department nor the head of the Pro- 
vincial Transport Service under Government ownership which is under the control 
‘of the Transport Department. : 

Nageswararao v. State of Andhra Pradesh,’ followed. 

Quaere: Whether r. 142(2) of the Bombay Motor Vehicles Rules, 1959, is in con- 

formity with the provisions of s. 68D(2) of the Motor Vehicles Act. 


Tue facts appear in the judgment. 


S. A. Hegde, for the petitioners. : 

H. M. Seervai, Advocate General, instructed by Intile & Co., for 
Nos. 1 and 2. 

ER. L. Aggarwal, for opponent No. 3. 


opponents 


Ri 1 ’ 


V. S. Desar J. The petitioners are a private limited company carrying on 
the business of operating bus service in the Nagpur region. They have been in 
this business for about last 20 years and have been plying their stage car- 
riages on the routes Yeotmal-Umarkhed and Yeotmal to Pusad. The permits 
held by the petitioners for these routes were due to expire on December 31, 
1959. The petitioners, therefore, made applications for the renewal of their 
permits to the Regional Transport Authority, Nagpur, on August 24, 1959. 
These applications for renewal made by the petitioners have not yet been dis- 


*Decided, March 11, 1960.. Spocial Ciyil 1 [1959] A. I. R. S.C. 1876. 
Application No. 198 of 1960. 


1960.] SAMARTH TRANSPORT V. Ý. B, CHAVAN (4.0.3,)—V. S. Desai J. 958 


posed of and are pending before the Authority. The permits of which renewal 
has been sought by the petitioners having expired on December 31,.1959, for 
the month ot January 1959 they were issued a temporary permit and again 
for the month of February a temporary permit has been issued to them which 
they have accepted under protest. We are also told that a further temporary 
permit has been issued to them effective till April 30, 1960. 

On October 29, 1959, a scheme of Road Transport Services of a State Trans- 
port Undertaking in the district of Yeotmal was submitted by the Provincial 
Transport Services under Government ownership, Nagpur, to the Government 
of Bombay under the provisions of Chap. IV-A of the Motor Vehicles Act, 
and the said Scheme was published, according to the Bombay Motor Vehicles 
Rules, 1959, in the Bombay Government Gazette dated October 29, 1959, at 
pages 1006 to 1008. This Scheme has been signed by respondent No. 3. After 
the publication of this Scheme, the petitioners and other operators, who have 
been operating bus services on routes within this area and about 6,000 other 
persons have lodged their objections before the Government of Bombay as pro- 
vided under s. 68-D(/) of the Motor Vehicles Act. By notices which the 
Government have issued under r. 142 of the Bombay Motor Vehicles Rules to 
the objecting operators individually on January 22, 1960, the Government have 
informed the petitioners and other objectors that the Scheme of Road Trans- 
port Services in the Yeotmal district submitted by the Provincial Transport 
Services under Government ownership, Nagpur, to the Government of Bombay 
and published in the Bombay Government Gazette dated October 29, 1959, and 
the objections filed against the said Scheme by the objectors will be considered 
at a hearing before the Chief Minister, Bombay State, on February 8, 1960, 
at 3-30 p.m. in the Chief Minister’s Chamber on the 6th floor of Sachivalaya, 
Foreshore Road, Bombay. By these notices the petitioners and the other ob- 
jectors have been further informed that they may appear on the said date 
before the Chief Minister either in person or through their duly authorised 
representatives and submit any point which they would like to urge personally 
in the matter. The Government have given a public notice to the same effect 
to all the other objectors and this public notice is published in the newspaper 
Hitavada which has a wide circulation in the Yeotmal district. The petitioners 
have thereafter filed the present Special Civil Application praying for writs 
and order under arts. 226 and 227 of the Constitution of India against respond- 
ent No. 1 prohibiting him from proceeding with the hearing relating to the 
Scheme of Road Transport Service in the Yeotmal district submitted by res- 
pondents Nos. 2 and 3 and from taking any steps, proceedings or actions in 
pursuance of the said Scheme or hearing the objections filed against the said 
Scheme and also directing him not to proceed with the hearing of the Scheme 
of Road Transport Services and the objections thereto. 

Now, the grounds on which the reliefs prayed for in the petition are claimed 
by the petitioners are: Firstly that the provisions of Chap. IV-A of the Motor 
Vehicles Act are ultra vires art. 19(1)(g) of the Constitution; secondly, even 
if the provisions of the said Chap. IV-A may not be ultra vires art. 19(1) (4) 
of the Constitution of India, they are still invalid as being repugnant to prin- 
ciples of natural justice and, thirdly, that even though the provisions of Chap. 
IV-A may not be repugnant to the principles of natural justice, there has 
been dereliction of the principles of natural justice in the present case in im- 
plementing the said provisions and in proceeding under them. It is lastly 
argued that even though the provisions of Chap. IV-A of the Act are consti- 
tutionally valid the petitioners can be deprived of their rights only in accord- 
ance with the law enacted for that purpose and in the manner as provided 
therein, but in the present case, the steps taken by the Government and the 
procedure followed by it are not in conformity with the provisions as con- 
tained in Chap. IV-A of the Motor Vehicles Act and the petitioners, therefore, 
are entitled to the relief as prayed for by them. We will now proceed to con- 
sider the validity of each of the four grounds which have been urged before us. 


954 . . ` (RH BOMBAY LAW REPORTER. ' [vVoOL. LXII, 


With regard to the first point viz. that.the provisions of Chap. IV-A of the 
Motor Vehicles Act are ultra vires art. 19(1)(g) of the Constitution of India, 
the argument of Mr. Hegde is that these provisions enable the State Govern- 
ment to initiate a Scheme of Road Transport Service and also decide objections 
against the said Scheme. The provisions, therefore, enable the State Govern- 
ment to deprive the petitioners and other operators of their right to carry on 
the business of operating buses or, at any rate, impose unreasonable restrictions 
on the said fundamental right of the petitioners to carry on their trade and 
business, and, therefore, are in violation of art. 19(7) (g). The short answer 
to this argument is provided by the provisions of sub-cl. (6) of art. 19 which 
lays down that nothing in s. 19(J)(g) shall prevent the State from making, 
any law relating to the carrying on by the State or by a Corporation owned or 
controlled by the State of any trade, business, industry or service whether to 
the exclusion, complete or partial, of citizens or otherwise. The provisions of. 
Chap. IV-A of the Motor Vehicles Act undoubtedly come within the purview 
of this exception laid down in sub-cl. (6) of art. 19 and, therefore, the chal- 
lenge to these provisions of law on the ground that they affect the fundamental 
rights of the petitioners under art. 19(J)(g) cannot be sustained. The first 
ground, therefore, which has been urged by Mr. Hegde, fails. 


Coming now to the second ground viz. that even though the provisions of 
Chap. IV-A may not be ultra vires art. 19(J)(g) of the Constitution, they 
can still be challenged as being opposed to the principles of natural justice, it 
has been urged by Mr. Hegde that the law made by the Parliament or a State 
Legislature must stand the test of fundamental rights declared in Part III 
of the Constitution, and, therefore, if a law which has been made -by the Par- 
lament or a State Legislature is repugnant to the principles of natural justice, 
it will be a law which is invalid. Mr. Hegde’s argument in support of this 
point is that under the provisions of Chap. IV-A of the Motor Vehicles Act, 
the Government is authorised to institute a Scheme and thereafter constitute 
itself a judge in its own cause. This, argues Mr. Hegde, is against the prin- 
ciples of natural justice because those principles require that no-man shall be 
a judge of his own cause and justice should not only be done but it must mani- 
festly and undoubtedly seem to be done. The point, however, which Mr. Hegde 
has urged is concluded by the decision of the Supreme Court in the case of 
Nageswararao v. State of Andhra Pradesh’ in which after having considered: 
the provisions of Chap. IV-A of the Motor Vehicles Act, their Lordships of the 
Supreme Court have come to the conclusion that the provisions of Chap. IV-A 
of the Motor Vehicles Act do not sanction any declaration of the principles of 
natural justice. Their Lordships have pointed out that the State Transport 
Undertaking is not the State Government but a statutory Authority created: 
under the Act and invested with certain statutory functions. One of such 
functions is the preparation and publication of a Scheme of Road Transport 
Service of a State Transport Undertaking, as provided in s. 68C of the Act. 
Section 68D provides for objections to be filed against the Scheme so pro- 
posed by any person who is affected by the Scheme to the State Government 
and requires the State Government after receiving objections and representa- 
tions and after giving a personal hearing to the objectors as well as to the 
Undertaking to approve or modify the Scheme as the case may be. In view of 
these provisions, their Lordships of the Supreme Court took the view that the 
provisions of the Act did not authorise the Government to initiate the Scheme 
and thereafter constitute itself a judge in its own cause. Their Lordships ob- 
served that the entire scheme of the Act visualised, in case of conflict between 
the Undertaking and the operators of private buses, that the State Govern- 
ment should sit in judgment and resolve the conflict. It was, therefore, held 
that the Act did not authorise the State Government to act in derogation of 
the principles of natural justice. In this view, which has been taken by the 
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Supreme Court, the second contention which has been raised by Mr. Hegde 
also fails. l 
Coming then to the next contention that at any rate in the present case in 
the steps taken for implementing the provisions of Chap. IV-A of the Act, there 
has been a violation of the principles of natural justice, it is, argued by 
Mr. .Hegde that the Provincial Transport Services, under Government owner- 
ship, Nagpur, which has. proposed the scheme is controlled by the Department 
for Transport of the State Government and the portfolio of this department is 
with respondent No, 1, the Chief Minister. Respondent No. 1, therefore, is the 
head of the Provincial Transport Service and hence the Scheme, which is 
proposed in the present case, is a Scheme which is proposed by the Chief 
Minister or one which, at any rate, he has examined before its publication. 
Under the notification which has been issued by the Government, it is the Chief 
Minister who has to hear and decide the objections to the scheme. It is, there- 
fore, argued that the Chief Minister is hearing and deciding objections to a 
Scheme which has been proposed by him as the head of the State Transport 
Undertaking. Now, in the affidavit in reply which has been filed by respond- 
‘ent No. 3, who is the General Manager of the Provincial Transport Services, 
he has stated on oath that the Provincial Transport Service is managed by a 
Board of Management consisting of both official and non-official members, that 
he is the General Manager of the Provincial Transport Service and is autho- 
rised and empowered to carry out the various functions and duties of the 
Provincial Transport Service. He has denied that the Government of Bombay 
themselves are the State Transport Undertaking in this case as alleged. by the 
petitioners. Now, as we have already seen in dealing with the second conten- 
tion raised by Mr. Hegde that the State Transport Undertaking under 
s. 68A(6) is a statutory Authority created under the Motor Vehicles Act. In 
the present case this statutory Authority has its.board of management con- 
sisting of both official and non-official members and it has also a General 
Manager authorised and empowered to carry out its functions and duties. 
The Undertaking admittedly belongs to the Government and the activity of 
the Government in carrying on this Undertaking is under the administration 
of the Department for Transport. The portfolio of the Transport Depart- 
ment may also be with respondent No. 1, who is the Chief Minister. But that 
will not constitute the Chief Minister the head of the State Transport Under- 
taking nor for that reason can he be regarded as the person who has proposed 
the Scheme of Road Transport Service in the present case. As has been pointed 
out in the case before the Supreme Court to which we have already referred, 
the position of the Minister who is in charge of the portfolio belonging to a 
particular Department is not that of the head of the Department. In that 
case, their Lordships of the Supreme Court were considering the position of 
the Ministers of the State of Madras with reference to the Rules made by the 
Governor of Madras under cls. 2 and 3 of art. 166 of the Constitution of India. 
There is, however, no difference at all between those Rules and the Rules which 
have been made by the Governor of Bombay for the State of Bombay. Rule 
9 of the- Madras Rules to which their Lordships of the Supreme Court have 
made reference is identical in terms with r. 10 of the Bombay Rules. As has 
been pointed out, in that case a Minister in charge of a Department is prima- 
rily responsible for the disposal of the business pertaining to that Department, 
but the ultimate responsibility for the advice is on the entire ministry. He 
is, however, not like the Secretary of the Department the head of the Depart- 
‘ment. The Secretary of the Department, who ts the head of the Department, 
belongs to the Department, but a Minister in charge of the Department is only 
primarily responsible for the disposal of the business pertaining to that De- 
partment. It was held in that case that the Chief Minister was not part of 
the Department constituted as a statutary Undertaking under the Act. It is 
.clear from this decision that respondent No. 1 is not the head of the Trans- 
port Department of the State of Bombay nor the head of the statutary Autho- 
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rity namely the Provincial Transport Service under Government ownership, 
Nagpur, which is under the control of the Transport Department. The Scheme, 
therefore, which has been published by the Provincial Transport Services in 
the present case cannot be taken to be a scheme which is proposed by res- 
pondent No. 1. The argument, therefore, of Mr. Hegde that the Chief Minister 
in proceeding to hear the objections against the Scheme and in deciding them 
will be hearing objections to the Scheme which he has proposed is not sustain- 
able. 

Coming now to the last argument which has been advanced by Mr. Hegde 
viz. that he can be deprived of his right only as provided by the law laid down 
under the provisions in Chap. 1V-A of the Motor Vehicles Act and that the 
steps taken and the procedure adopted in the present case are not in confor- 
mity with the provisions contained in Chap. 1V-A of the Act, Mr. Hegde’s 
argument in this connection is directed against the public notice which the 
Government have issued under r. 142 of the Rules framed under the Motor 
Vehicles Act. Before we consider the Rule, it will be desirable to refer to 
the provisions of s. 68-D of the Act. Under sub-s. (J) of s. 68-D any person 
affected by the Scheme published under s. 68-C is given a right- within thirty 
days trom the date of the publication of the Scheme in the Official Gazette 
to file his objections thereto before the State Government. Sub-section (2) 
has then provided that the State Goverment may, after considering the ob- 
jectiuns and after giving an opportunity to the objector or his representatives 
and whe representatives of the State Transport Undertaking to be heard in the 
matter, if they so desire, approve or modity the Scheme. Section 68-I em- 
powers the State Government to make rules for the purpose of carrying into 
effect the provisions of Chap. IV-A of the Act and in particular for matter 
specified in sub-s. (2) of that section amongst which are the following :— 

(c) the manner in which objections may be considered and disposed of under sub- 
section (2) of section 68D;... 

(e) any other matter which has to be, or may be, prescribed. 
Rule 142 of the Rules made under s. 68-I has provided that the State Gov- 
ernment may consider the proposed Scheme and the objections at the hearing 
of which at least seven days’ notice shall be given to every objector and the 
State Transport Undertaking and by a recent amendment made in this Rule 
on October 28, 1959, it has been further provided by adding sub-r. (2) to the 
said Rule that the notice under sub-r. (7) shall ordinarily be sent at the address 
of the objector by ordinary post under certificate of posting: Provided that 
where the number of objectors is considerable or the addresses of objectors 
are illegible the State Government may instead of giving individual notice to 
every objector, give notice by publication in a local newspaper having wide 
circulation in the area in which the objectors reside. It is not disputed in 
the present case that every operator in this area, who is likely to be affected by 
the Scheme proposed, has been served with an individual notice. As regards 
the other 6,000 objectors who are members of the travelling public interested 
in objecting to the Scheme, a public notice has been issued in the local news- 
paper having wide circulation in the area in which the objectors reside under 
sub-r. (2) of r. 142. Now, Mr. Hegde’s grievance is that s. 68D(2) contem- 
plates that every objector must be given an opportunity of being heard. A 
notice of the date and time of hearing and the place where the hearing will 
take place must, therefore, be given individually to every objector in order 
that the opportunity which the provision of law has contemplated should be 
real and effective. Mr. Hegde, therefore, complains that publishing a notice 
in a local newspaper will not be a proper compliance with the provisions of 
s. 68D(2) even on the ground that the number of objectors is considerable. 
Mr. Hegde complains that on the Rule as it stands after its recent amendment 
the Government may be able to satisfy the requirement of the rule by giving 
a public notice not only to the general objectors or members of travelling 
publie objecting to the Scheme but also to the operators when the number of 
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operators is large. It cannot be denied, says Mr. Hegde, that the operators 
are vitally concerned in the matter since the approval of the Scheme has the 
effect of crippling their business and depriving them of their trade. The law 
has provided that they will be given an opportunity of being heard before the 
Scheme is approved. Such an opportunity must also be given to them on the 
principle of natural justice. They cannot have this opportunity unless the 
day on which and the time and place at which the scheme will be considered 
and the objections against the Scheme will be heard are properly notified to 
them. It is implicit in the provisions of s. 68D (2) and also imperative on the 
principle of natural justice that an individual notice must be given to every 
person who has objected to the scheme and r. 142 which enables the Govern- 
ment to dispense with the individual notice is, therefore, ultra vires the Motor 
Vehicles Act and is invalid as being opposed to principles of natural justice. 
It does seem to us that the sub-r. (2) which has been added by the amendment 
of October 28, 1959, is so worded as to permit an objection being raised against 
it that it is not in conformity with the provisions of s. 68D(2). It is, however, 
not necessary for us to deal with the grievance which Mr. Hegde has made 
on the language of this Rule in any detail in the present, case because in the 
first place, the said grievance has now become academic. The notice in respect 
of which the complaint is raised by Mr. Hegde related to the date of hearing 
which was fixed on February 8, 1960. That date has already passed without 
any hearing having taken place on that day. It will be necessary, therefore, 
for the Government to fix another date for the hearing of the Scheme and 
deciding the objections and the notice of such fresh date, time and place which 
the Government may fix will be required to be given to all the objectors who 
have filed their objections. It may be that at the time when this fresh notice 
is given by the Government, it may take care to see that the notice given is 
such as is in conformity with the provisions of law and consistent with the 
principles of natural justice. Since at any rate, so far as the present applica- 
tion is concerned, the grievance no longer survives, it is not necessary for us 
to deal with it any further. Secondly, the learned Advocate General has stated 
before us that in any event until the Government has considered the necessity 
of amending the existing rule or have other rules framed so as to meet with 
the provisions of s. 68D(2) the Government in the present case at any rate 
at the time of giving the fresh notice will see that individual notices are sent 
to all the objectors whose objections have been received by the Government. 
In view of this statement made by the learned Advocate General the petitioner 
can have no grievance that opportunity as is contemplated under s. 68D(2) 
will not be given to the objectors in the present case. 

In this Special Civil Application, Mr. Hegde had challenged the vires of 
Chap. IV-A of the Motor Vehicles Act. The Motor Vehicles Act being a Cen- 
tral Act, it would have been necessary for us to have a notice issued to the 
Attorney General of India under O. XXVII-A of the Code of Civil Procedure. 
Since, however, in our view, the challenge raised against the constitutionality 
of the provisions of Chap. IV-A is not sustainable, we have not found it neces- 
sary to issue notice to the Attorney General and to hear him in the case. 

In the view that we have taken of the several contentions which have been 
raised before us by Mr. Hegde, the Special Civil Application fails and the 
Rule is discharged with costs. 

Rule discharged. 
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` Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


SHREE LAXMI BUS TRANSPORT CO. v. THE REGIONAL TRANSPORT 
AUTHORITY, RAJKOT.* 
Motor Vehicles Act (IV of 1939), Secs. 58, 62, 10, 11—Permit for stage carriage renewed 
under s. 58(2)—Period specified in renewql whether commences from date of expiry 
of permit renewed. 


When an application for renewal of a stage carriage permit is granted under s. 58 of- 
the Motor Vehicles Act, 1939, subsequent to the date on which the period of the permit’ 
expires, the period specifled in the renewal cannot be made to commence retrospec- 
tively from the date of the expiry of the permit sought to be renewed but will 
commence from the date on which it is renewed. : 

V. K. C. Bus Service Ltd. v. The Regional Transport Authority, Coimbatore, 
explained. 

Y. M. Sheriff & Sons v. State Transport Authority’. 


Tue facts appear in the judgment. ., 
8. A. Hegde, for the petitioners. oe 
R. J. Joshi, instructed by Little & Co., for the rs 


V. S. Desai J. The petitioners are a firm carrying on the business of ope- 
rating buses in the Rajkot Region. They obtained a permit to operate their 
buses in 1951 on the routes Palitana to Dhasa via Jamnagar and Liliya to 
Lathi via Jamnagar, and since then they have been operating their buses along 
the said routes. The stage carriage permit held by the petitioners was due 
to expire on or about March 20, 1958, and, therefore, on January 8, 1958, 
they made an application to the Regional Transport ' Authority, respondent 
No. 1, for the renewal of their permit. The Saurashtra State Road Transport 
Corporation also made an application for operating their buses along the same 
route. Both the applications were considered together and were decided by 
the Regional Transport Authority on July 5, 1958. The application of the 
petitioner was rejected and that of the Saurashtra State Road Transport Cor- 
poration was granted and a permit was ordered to be issued to the Saurashtra 
State Road Transport Corporation for the said routes. The petitioner pre- 
ferred appeals against the orders in these two applications to respondent No. 2. 
While the applications were pending before the Regional Transport Authority 
and thereafter during the pendency of the-appeals before respondent No. 2 
temporary permits were issued to the petitioners to operate their buses on the 
said routes. The appeals were decided by respondent No. 2 on June 24, 1959. 
In these appeals the order passed by the Regional Transport Authority was 
set aside and the petitioners’ permit was ordered to be renewed from the date 
of the expiry of the permit. In pursuance of this order passed in appeal by 
respondent No. 2, respondent No. 1 informed the petitioners that they would 
be issued a permit for three years with effect from the date of the expiry of 
the last permit, that is, from March 20, 1958. The petitioners thereafter re- 
presented to respondent No. 1 by their letter dated August 24, 1959, that the 
direction in the order of respondent No. 2 that the renewal of the permit 
should be from the date of the expiry of the last permit was illegal and void 
and that the Regional Transport Authority was bound to issue a permit for a 
period of 3 years from the date of the issue of the renewed permit. On the 
same date the petitioners also sent a similar representation to respondent No. 2 
and requested respondent No. 2 to direct the Regional Transport Authority 
to issue a permit valid for a period of three years from the date of issue of the 
permit. On September 2, 1959, respondent No. 1 informed the petitioners 
that their request for the issue of a permit valid for a period of three years from 
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the date of issue could not be considered and that the permit would be renewed 
from the date of the expiry of the last permit according to the decision of the 
Appellate Committee of the State Transport Authority, Bombay. Respond- 
ent No. 2 also by a communication dated September 5, 1959, informed the peti- 
tioners that:since the case was of a renewal of the permit, the renewal had 
to be from the date of its expiry, as otherwise it could not be called a case of 
renewal of the permit. The petitioners were also informed that the decision 
once taken by the Appellate Committee could not be revised by it. The peti- 
tioners have thereafter filed the present Special Civil Application challenging 
the direction contained in the Appellate orders passed in Appeals Nos. 262 and 
267 of 1958 by respondent No. 2 that the petitioners’ permit should be renew- 
ed from the expiry of the last permit. 

The substantial contention, which has been raised in the present petition by 
the petitioners, is that under the provisions of s. 58 of the Motor Vehicles Act, 
a stage carriage permit other than a temporary permit issued under s. 62 is 
to be effective without renewal for a period of not less than three years and, there- 
fore, a permit granted on renewal also is to be effective without further renewal 
for a period of three years from the date on which it is issued. It is, therefore, 
urged that the period of the renewed permit should in any event be a period 
of three years commencing from the date of its issue and not from the date of 
expiry of the original permit. It is pointed out that in the present case the 
original permit expired on March 20, 1958, while the order granting renewal 
has been passed on June 24, 1959, and inasmuch as the order granting renewal 
makes the renewal to take effect for a period of three years not from June 24, 
1959, on which date the renewal was granted, but from March 20, 1958, the effect- 
ive period of the permit on renewal is less than three years, which is contrary 
to the provisions of s. 58 of the Act. In other words, the contention raised in the 
present petition is that when a permit is renewed some time after the expiry 
of the original permit the renewal cannot be made to be effective retrospective- 
ly from the date of the expiry of the original permit, if thereby the effective 
period of the renewed permit after the date of its issue is less than 3 years. 

The application is resisted by the opponents and in the affidavit, which has 
been filed on their behalf by the Secretary of the State Transport Authority 
who is also a member of respondent No. 2, various defences have been raised. 
The defences which are relevant for the purpose of the contentions urged on 
behalf of the petitioners and which are pressed before us on behalf of respond- 
ent No. 2 are firstly that the petitioners have no right in law to the renewal 
of a permit for any particular ‘period under the relevant provisions contained 
in s. 58 of the Motor Vehicles Act and, secondly, the renewal of a permit can 
always be from the date of the expiry of the original permit. It is contended 
that the renewal is a continuation of the permit previously granted, and even 
if it is held that the period of not less than three years and not more than five 
years specified in s. 58 is applicable not only to the fresh permits but also to the 
renewed permits, all that the section requires is that the continuation of the 
original permit under the renewal should be for a period of not less than three 
years and not more than five years. Since in the present case by the order 
of renewal passed, the original permit is continued for a period of three years 
from the date of its expiry, the order passed is in conformity with the provi- 
sions of s. 58 and is perfectly legal and proper. It ig denied that s. 58 does 
not permit the renewal to be made with retrospective effect. 

Before dealing with the rival contentions, which are raised before us, it will 
be desirable to refer to some of the relevant provisions of Chap. IV of the 
Motor Vehicles Act, which deals with the control of transport vehicles in which 
term is included a stage carriage, with which we are concerned in the pre- 
sent case. 

Section 42 makes it obligatory for a person, who wants to operate a stage 
carriage in a public place, to have a permit and prohibits the use of the vehicle 
except in accordance with the conditions of the permit. Under s. 44 are con- 
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stituted the State and the Regional Transport Authorities, who have to exer- 
cise and discharge the powers and functions conferred by or under Chap. IV 
on such Authorities. Section 45 deals with the making of the application for 
a permit and s. 46 sets out the particulars, which the application is required 
to contain. Section 47 sets out the matters to which the authority shall have 
regard in considering the application for a stage carriage permit. Then we 
have s. 48, which empowers the Regional Transport Authority to refuse a per- 
mit or grant it in accordance with the application with such modifications as 
it deems fit, The section also provides that a permit shall not be granted in 
respect of a route or area not specified in the application and that the permit 
granted shall be expressed to be valid only for a specified route or for a speci- 
fied area. The section then lays down the several conditions which the Autho- 
rity may attach to the permit granted. The next relevant section is s. 57, 
which lays down the procedure in applying for and granting of permits. Then 
we come to s. 58, with which we are principally concerned in this case. Under 
sub-s. (/)(a) of this section it is provided that a stage carriage permit other 
than a temporary permit issued under s. 62 shall be effective without renewal 
for such period, not less than three years and not more than five years, as the 
Regional Transport Authority may specify in the permit. Sub-section (2) 
states that a permit may be renewed on an application made and disposed of 
as if it were an application for a permit, subject to the proviso that in the 
case of a stage carriage permit, an application for the renewal of the permit 
shall be made not less than sixty days from the date of its expiry. It is also 
provided that other conditions being equal an application for renewal shall 
be given preference over new applications for permits. Under sub-s. (3) it is 
provided that notwithstanding anything contained in the proviso to sub-s. (2), 
an application for the renewal of a permit may be entertained after the last 
date specified in the proviso for the making of the application, if the applica- 
tion is made not more than fifteen days after the said last date and is accom- 
panied bv the prescribed fee. 

Sub-section (3) of s. 59 provides that the conditions which are specified in 
that sub-section will be the conditions of every permit. Under s. 59A, every 
permit other than a temporary permit issued under s. 62 is required to con- 
sist of two parts, namely, Part A and Part B. Part A is required to be com- 
plete in itself and is to contain all the necessary particulars of the permit 
and the conditions attached thereto, and Part B is to be a summary of the 
permit containing such particulars as may be prescribed. It is provided that 
where a permit covers one or more vehicles, the permit-holder will be issued 
as many copies of Part B as there are vehicles authorised by the permit to be 
in operation at any one time. 

Section 60 deals with the cancellation and suspension of permits. Under- 
s. 62 provision is made for the issue of temporary permits. We are not con- 
cerned with all the cases in which temporary permits are issued except the 
case where a temporary permit is issued pending decision on an application 
for the renewal of the permit. Under s. 62 power is given to the Regional 
Trausvort Authority to issue a temporary permit to be effective for a limited 
period not exceeding four months, pending the decision on an application for 
the renewal of a permit and it is provided that the Authority may attach to 
such temporary permit any condition which it thinks fit. There are two pro- 
visos to this section. The first proviso states that a temporary permit under 
this section shall, in no case, be granted in respect of any route or area speci- 
fied in an application for the grant of a new permit under s. 46 or s. 54 
during the pendency of the application; and the second proviso lays down that 
a temporary permit under this section shall, in no case, be granted more than 
once in respect of any route or area specified in an application for the renewal 
of a permit during the pendency of such application for renewal. 

In support of the contentions which Mr. Hegde has urged, he has argued in 
the first place that a permit granted on a renewal is a fresh permit and not 
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a continuation of the original permit. Mr. Hegde in this connection has 
argued that under s. 58(2) an application for renewal has to be made and dis- 
posed of as if it were an application for a fresh permit. In other words, the 
application for renewal must contain the particulars as required under s. 46. 
In dealing with and disposing of the application, the Authority must have 
regard to the provisions of ss. 47 and 48 and it must follow the procedure as 
provided in s. 57. Renewal of a permit is not as of right and for all intents 
and purposes, the case of a renewal has to be dealt with in exactly the same 
manner as that of a fresh permit with the only difference that the person ask- 
ing for a renewal may be preferred when all other things are equal. 
Mr. Hegde points out, and it is not denied by the other side, that the Authority 
is entitled to vary or modify the conditions of the original permit and to add 
new conditions and terms to the new permit as it may deem fit at the time of 
granting the permit on renewal. Mr. Hegde has further pointed out that the 
provisions of s. 62, which allow the grant of a temporary permit pending the 
disposal of the application for renewal also indicate that the Legislature in- 
tended that the permit granted on renewal should be regarded as a fresh per- 
mit and not a continuation of the old permit. Mr. Hegde argues that there is 
no provision in the Act or in the Rules made under the Act in this State for 
the continuation of the original permit pending the disposal of the applica- 
tion for renewal. On the expiry of the period of the original permit even 
where the permit-holder has applied for a renewal, he cannot operate his vehi- 
cles unless he has obtained a temporary permit and when he gets a temporary 
permit, which can be only once and that too for a maximum period of four 
months, the operation of his vehicles will have to be in accordance with the 
terms and conditions of the temporary permit, which may be very different 
from those of the original permit. Prima facte there is force in these con- 
tentions but we have not found it necessary to discuss them in detail because 
the point appears to have been concluded against Mr. Hegde by a decision 
of the Supreme Court in V. C. K. Bus Service Ltd. v. The Regional Transport, 
Cotmbatore.’ In that case the permit granted was challenged and while the 
proceedings challenging the grant of the permit were going on the period of 
the permit had expired and on an application made for renewal the permit 
was renewed. The proceedings relating to the challenge of the original 
permit resulted in setting aside the grant of the original permit and 
the question arose as to whether on the setting aside of the original 
permit the permit granted on renewal also stood automatically set aside and 
did not continue to subsist for the period for which it was renewed. It was 
contended in that case that the permit granted on renewal was a fresh and 
independent permit and the fact that the old permit was set aside did not 
affect the rights under the permit granted on renewal. In support of that 
contention nearly all the arguments which are now raised before us by 
Mr. Hegde were urged before their Lordships of the Supreme Court. The 
contention, however, was negatived and it was held that a renewal is a conti- 
nuation of the permit previously granted and, therefore, when the grant of 
the original permit is set aside by higher Authorities, the renewal thereof also 
stands automatically set aside and does not continue to subsist for the period 
for which it was renewed. Mr. Hegde’s argument, therefore, that a permit 
granted on renewal is a fresh and independent permit and not a continuation 
of the original permit cannot be accepted. 


Before dealing with the further arguments of Mr. Hegde, it may be desirable 
to dispose of a contention raised by Mr. R. J. Joshi, which also appears to be 
coneluded by a decision of the Supreme Court. That contention of Mr. R. J. 
Joshi is that s. 58(2), which provides that a permit may be renewed on an 
application made and disposed of as if it were an application for a permit, 
only refers to the procedure for granting permits on renewal. The duration, 
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which is provided for under sub-s. (J), is not a matter of proceduré and, there- 
fore, it cannot be insisted that a permit granted on renewal must also be for 
the period as specified in the said s. 58(/). It is argued by Mr. R. J. Joshi 
that there is no other provision in the Act, which lays down the period for 
which the renewal should be made and it is, therefore, competent for the 
Authority to fix any reasonable period for the permit granted on renewal. In 
Y. M. Sheriff & Sons v. State Transport Authority,* their Lordships of the 
Supreme Court have dealt with this contention, and after having considered 
the relevant provisions of the Act and the arguments raised on either side, 
they have come to the conclusion that the effect of the provision of s. 58(2) 
which lays down that an application for renewal shall be made and disposed 
of as if it were an application is that all incidents which apply to the grant 
of a permit must also apply to the grant of a renewal. They have accordingly 
held that the provisions relating to the duration of a permit under s. 58(J) (a) 
must also apply to the duration of a renewal and consequently the renewal also 
must be for a period of not less than 3 years or not more than 5 years as may 
be specified ‘by the Authority. The contention of Mr. Joshi, therefore, that 
the provision of s. 58(/) specifying the period does not apply to the permit 
granted on renewal and the Authority, therefore, is competent to renew it for 
such reasonable period as it thinks fit, which may be even less than 3 years, 
cannot be sustained. 

The controversy, therefore, which is raised. before us in the present applica- 
tion, must be decided on the basis that a permit granted on renewal is a con- 
tinuation of the original permit and that when a permit is renewed the period 
of the renewal has to be not less than 3 years and not more than 5 years as 
may be specified by the Authority. On this basis it is argued by Mr. Hegde 
that even though a permit granted on renewal may be a continuation of the 
original permit, the effective period of the permit on renewal is only from the 
date on which it is renewed and since s. 58(J) requires this effective period to 
be not less than three years, the permit on renewal must have a life of at least 
three years from the date of its renewal. Mr. Joshi, on the other hand, has argued 
that since the renewal is the continuation of the original permit, the continua- 
tion has to be from the date of the expiry of the original permit and the period, 
which is provided under s. 58(/), has to run from the date of the expiry of 
the original permit and not from the date on which the renewal is granted. Mr. 
Joshi’s argument is that when a renewal is granted, the effect is that the ori- 
ginal permit is continued „beyond the period for which it was granted from the 
date of expiry of that period onwards to the period for which it is renewed. 
Mr. Joshi, therefore, says that in the present case the original permit by its 
renewal is continued for a period of three years from the date of its expiry. Con- 
sequently, the order passed by the Authority is in conformity with the pro- 
visions of s. 58(7) and s. 58(2) of the Act. 

In our opinion on a proper interpretation of s. 58 of the Motor Vehicles Act 
the contention, which is urged before us by Mr. Hegde for the petitioners, 
must be upheld. As has been held by the Supreme Court in the case of Y. M. 
Sherif & Sons v. State Transport Authority, the effect of the provisions of 
ss. 58(7) (a) and 58(2) is that when a renewal is decided to be granted all that 
applied to the grant of a permit must also apply to the grant of the renewal 
and consequently the provisions of s. 58(J)(a@) which relate to the duration 
of a permit must also apply to the duration of the renewal. Now the provi- 
sion as to duration of a permit contained in s. 58(/)(a) is that the permit 
granted shall be effective for the period specified in the permit. What is meant 
by saying that the permit shall be effective for the period specified in the per- 
mit is that the permit granted will enable the person to whom it is granted to 
run his buses on the routes or in the area specified in the permit and the permit 
will govern and regulate his running of the buses during the said period. It 
is clear, therefore, that the period specified in the permit must commence 


` 2 [1960] S. €. J. 402. 


1960.] LAXMI BUS ETO. 00. V. REGIONAL TRANSPORT (A.0.J)— FP. S. Desai J. 963 


from the date on which the permit is issued and cannot be made to commence 
from a date prior thereto as for instance from the day on which the applica- 
tion for the permit is made under s. 57(2). As we have seen, stage carriages 
eannot be operated in a public place save in accordance with a permit (s. 42) 
and the applicant for a permit cannot get a temporary permit during the 
pendency of his application in view of the first proviso to s. 62. If the period 
of the permit is made to commence from a date prior to the day on which the 
permit is issued, it cannot be effective for the period specified in the permit 
because it will then include a period during which the permit has not enabled 
the person to whom it is granted to run his buses. Just as the period of the 
permit cannot be made to commence from a date prior to the issue of the 
permit, equally so, in our opinion, the period of the renewal also cannot be 
made to take effect from a date prior to the grant of the renewal. The permit 
of which the renewal is sought ceases to be effective on the day on which the 
period specified in the permit expires. There is no provision in the Motor 
Vehicles Act or in the Rules made thereunder in this State, which provide for 
the continued operation of the pérmit until the application for the renewal is 
disposed of. The provisions of s. 62, on the other hand, indicate that if at all 
the permit-holder wants to continue the running of his buses after the expiry 
of the period of the permit during the pendency of his application for renewal, 
he has to apply for a temporary permit and it is only if a temporary permit 
is granted to him, which can be only once and that too for a maximum period 
of four months, that he can run his buses during that period and on such 
conditions as may be attached to that permit by the Regional Transport Autho- 
rity. It will thus be seen that when an application for renewal of a permit is 
not disposed of before the date of the expiry of the period specified in the per- 
mit, the operation of the buses in accordance with the permit ceases when the 
period of the permit expires and if the buses are run thereafter during the 
pendency of the application, they do so not in accordance with the terms and 
conditions of the -permit which is sought to be renewed, but in accordance with 
and under the terms and conditions of the temporary permit. It is, there- 
fore, clear that a renewal granted subsequent to the date on which the period 
specified in the permit has expired cannot be made to take effect retrospective- 
ly from the date on which the permit has expired because in that case the 
renewal cannot be effective for the period specified in the renewal inasmuch as 
it will include an interval during which the renewal has not enabled the per- 
son to whom it is granted to run his buses and has not regulated and governed 
the running of his buses. 

In the present case the permit; of which renewal was sought, expired on 
March 20, 1958, and the renewal was decided to be granted on June 24, 1959, 
for a period of three years from the date of the expiry of the permit i.e. from 
March 21, 1958, to March 20, 1961. The period of three years which will be 
specified in the renewal according to this direction will include the interval 
between March 21, 1958, and June 24, 1959, during which the renewal will 
not have enabled the petitioner to run his buses nor will it have governed and 
regulated the running of his buses. In other words, the period specified in 
the renewal will include an interval during which the renewal cannot be said 
to have been effective. Since the law provides that the renewal shall be effect- 
ive for the period specified in the renewal the direction, which has the effect 
of including in the specified period a part during which the renewal is 
not effective, will be contrary to law.. In our opinion, therefore, when an ap- 
plication for renewal of a permit is disposed of subsequent to the date on 
which the period of the permit expires, the period specified in the renewal 
cannot be made to commence retrospectively from the date of the expiry of 
the permit sought to be renewed. 

Mr, R. J. Joshi has urged that the view that we are taking goes counter to 
the decision of the Supreme Court in V. C. K. Bus Service Lid. v. The Regio- 
_nal Transport Authority, Coimbatore. . In. that case, to which we have already 


264 ' TBE BOMBAY LAW REPORTER. [VOL. LXI. 


referred, the view taken was that the renewal was a continuation of the permit 
previously granted. Mr. Joshi argues that there cannot be a break in the 
continuity of the original permit and the view that we are taking results in 
a break in the continuity. In other words, the argument of Mr. Joshi is that 
the renewal being the continuation of the original permit, the continuation can- 
not be made from a date subsequent to the expiry of the original permit leav- 
ing an interregnum in which the original permit has not continued. We do 
not think that this argument of Mr. Joshi is sound, nor do we agree with 
him that the view that we are taking goes counter to the decision of the Supreme 
Court in the case referred to by him. There is no doubt that a renewal is a 
continuation of the original permit. What is granted on renewal is not a new 
permit. It is the same document, which is continued by endorsements thereon 
subject to such modifications in the terms and conditions as may be provided 
at the time of the renewal. The terms and conditions of the original permit. 
subject to such modifications, attach to the renewed permit and any vice which 
attaches to the original permit also attaches to the renewal permit so that if 
by reason of such vice the original permit is struck down, the renewal will 
also be automatically set aside. But we do not think that though a renewal 
is thus a continuation of the original permit, the continuation cannot be from 
a date subsequent to the date of expiry of the original permit leaving any 
interregnum between these two points. It cannot, in our opinion, be said that 
the renewed permit is not a continuation of the original permit unless the 
renewal takes effect from the date of expiry of the original permit. That a 
renewal can be after an interregnum from the date of expiry of the permit 
renewed and the word ‘‘renewal’’ used by the Legislature does not neces- 
sarily mean a continuation without an interregnum, can also be seen on a con- 
sideration of the provisions relating to the grant and renewal of the Motor 
Driving Licence, contained in ss. 10 and 11 of the Motor Vehicles Act. Section 
10 provides, so far as it is material in this connection, that a driving licence 
issued or renewed shall be effective without renewal for a period of three years 
from the date of the issue of the licence or as the case may be from the date 
with effect from which the licence is renewed under s. 11. Section 11 pro- 
vides that where an application for renewal of a licence is made, the licence 
will be renewed with effect from the date of its expiry but in cases where the 
application for renewal is made more than thirty days after the date of its expiry, 
the driving licence will be renewed with effect from the date of the renewal. 
A renewal of a driving licence is not the grant of a fresh licence, but a conti- 
nuation of the old licence made by an endorsement on that licence and these 
provisions of ss. 10 and 11 clearly provide that this continuation of the licence 
can be from a date subsequent to the date of the expiry of the original licence 
where application for renewal is made more than thirty days after the expiry of 
the original licence. It follows, therefore, that although the renewal is a 
continuation of the original licence, the continuation has not in every case to 
be from the date of the expiry of the original licence but can also be from a 
subsequent date. We do not agree with Mr. Joshi’s argument that unless the 
renewal is made effective from the date of the expiry of the original permit 
it would not be a case of renewal as meaning the continuation of the original 
permit. The view that we are taking, therefore, does not appear to us to con- 
flict with the decision of the Supreme Court that a renewal is a continuation 
of the old licence. 

The result, therefore, is that the direction complained of in the present case 
that the renewal shall be retrospective from the date of the expiry of .the 
original permit is in contravention of the provisions of ss. 58(7) (a) and 58(2). 
It is to be remembered that the Motor Vehicles Act is a regulatory measure 
regulating and restricting the fundamental right to carry on business guarante- 
ed under art. 19(7)(g) of the Constitution and the right can only be restricted 
in the manner provided by the provisions of the Act. Since, in our view, the 
direction complained of in the present case ig not in conformity with tha, 
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provisions of ss. 58(7)(a) and 58(2) of the. Motor Vehicles Act, the petition- 
ers have a right to challenge the order containing this direction and have it 
set aside. 

The petitioners in the present application have prayed for a writ of 
certiorari or a writ in the nature of certiorari or any other appropriate writ, 
direction or order under arts. 226 and 227 of the Constitution for quashing and 
setting aside the direction to the effect that the renewal of the permit should 
take effect from the date of expiry of the original permit. They have also 
prayed for an issue of a mandamus or any other appropriate writ or direction 
directing the respondents to issue permit valid for a period of three years from 
the date of issue. 

Now, the: direction complained of is contained in the order of the State 
Transport Authority passed on June 24, 1959. By this order the Regional 
Transport Authority is directed to renew the permit of the petitioners and it 
is further directed to make the renewal effective from the date of expiry of 
the permit. The petitioners have complained of only the direction which makes 
the renewal retrospective. The question is that if we find that the direction 
complained of is unsustainable, can we only set aside the said direction or will 
we have to set aside the whole order, which contains the said direction? The 
question has been considered by the Supreme Court in the case of Y. M. Sheriff 
& Sons v. State Transport Authority, where their Lordships of the Supreme 
Court after referring to their observations in the case of T. C. Basappa v. T. 
Negappa?, which deal with the very wide powers of the Supreme Court under 
art. 32 and of the High Court under art. 226 of the Constitution, have held 
that it is open to them to sever the illegal part of the order from the part 
which is legal and quash and set. aside that part of the order only. They have 
also further held that it would also be open to them to direct the Authority 
by a direction in the nature of a mandamus requiring the Authority to carry 
out the duty as laid on it by s. 58(/) (a) read with s. 58 (2) when it has decided 
to grant the renewal. Apart from our powers under art. 226, we can also 
exercise our revisional powers under art. 227 and, therefore, there is no doubt 
that we can follow the course that was followed by the Supreme Court in Y. 
Mahbood Sherif’s case and pass similar orders. 

We, accordingly, allow the petition and quash that part of the order passed 
by respondent No. 2 on June 24, 1959, which directed that the renewal should 
be from the date of the expiry of the original permit, and direct respondent 
No, 2 to comply with the requirements of the law as laid down in s. 58(/) (a) 
read with s. 58(2) in the order of renewal made by it in favour of the peti- 
tioners on June 24, 1959. The petitioners will be entitled to their costs from 
the respondents, 


Order accordingly. 





Before Mr. Justice S. T. Desai and Mr. Justice V, S. Desai, 


THE SIRUR MUNICIPALITY v. ITS WORKMEN.* 

Industrial Disputes Act (XIV of 1947), Secs. 2(j) & (k)—Municipal secretary, clerks and 
peons in administrative department of municipality whether engaged in activities 
falling within definition of “industry”—Sanitary Mukadam, rat destroyer, sweepers & 
scavengers whether engaged in such activities—Whether activity of municipality in 


running dispensary an industrial activity—Nurse engaged in such dispensary whether 
a workman. 


The following categories of employees of a municipality can be said to be engaged 
in activities which fall within the definition of “industry” contained in the Industrial 
Disputes Act, 1947, namely (i) municipal secretary who belongs to the administrative 
department of the municipality, (ii) clerks and peons distributed in the administra- 
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tive department and ‘other activities of the municipality, (iii) lamp lighter (iv), sani- 
tary Mukadam, rat destroyer, sweepers and scavengers ‘of ‘the sanitary and conser- 
vancy department. 

The activity of a municipality in running a dispensary is an industrial activity and 
a maid-servant and nurse.engaged therein are workmen engaged in the industry 
.within the meaning of the Act. 

State of Bombay v. Hospital Mazdoor; Corporation of the City of Nagpur v. Its 
Employees," Hospital Mazdoor Sabha v. Bombay State? Nagpur Corporation v. N. H. 
Mujumdar’ D. N. Baner#i v. P. R. Mukherjee’ and Baroda Borough Municipality v. 
‘Its Workmen,' referred to. 


Tue facts appear in the judgment. . 


J. R. Lalit, for the petitioner. 
N. V. Phadke, with N. D. Hombalkar, for opponent No. 1. | 


V. 8. Desar J. This is an application under arts. 226 and 227 of the Con- 
gtitution of India challenging the Award Part I made by opponent No. 2, 
as the Industrial Tribunal of Bombay, in the dispute which was referred to 
him under s. 10(/)(d) of the Industrial Disputes Act, 1947, between the peti- 
tioner, who is the Sirur Municipality (a District Municipality functioning 
under the Bombay District Municipal Act, 1901) and opponent No. 1, who 
are its employees represented by the Poona Mazdoor Sabha. The Award was 
submitted by opponent No. 2 to the Government on April 20, 1959, and was 
published in the Bombay Government Gazette Part I-L on May 21, 1959. 

The dispute related to the pay-scales, allowance, leave, ete. of the employees 
of the petitioner and the categories of employees mentioned in the order of 
reference were as follows: 

‘(i) Municipal Secretary, 
(ii) All clerks except Naka clerk. 
(iil) Municipal fitter. 
(iv) Assistant Fitter, lamp lighter. 
(v) Municipal Checker. 
(vi) Naka Clerk, Sanitary Mukadam. 
(vii) Peon, road Mazdoor, oilman and rat destroyer. 
(yii) Sweepers and scavengers. 
(ix) Maid servant. 
(x) Nurse. 
Before the Tribunal a preliminary objection was raised by the petitioner as 
to the maintainability of the reference. It was contended that the categories 
of employees mentioned in the application were not engaged in activities which 
fell within the definition of ‘‘industry’’ contained in the Industrial Disputes 
Act, that the Industrial Disputes Act was not applicable to the dispute, that 
the Reference was not valid and that the Tribunal had no jurisdiction to enter- 
tain the Reference. The Part J Award, which is the subject-matter of the 
present application, is the decision of opponent No. 2 on this preliminary 
objection raised by the petitioner. Opponent No. 2 has held that the demands 
of all the categories of employees enumerated in the Reference can be dealt 
with by him and he has, therefore, directed that the matter should be set down 
for hearing on merits. i 

Although in the objection taken by the petitioner it was contended that none 
of the categories of the employees was engaged in an activity, which was an 
industry within the meaning of the Industrial Disputes Act, the petitioner 
admitted before the Tribunal, that the Municipal fitter, the Assistant Fitter 

‘and the oilmen would come within the operation of the Industrial Disputes 

1 (1960) 62 Bom. L. R. 658, S.C. z 8 (1956) 58 Bom. L. R. 769. 

2 (1960) Civil Appeals Nos. 148 and 144 of 4 (1957) 60 Bom. L. R. 180, 


- 1959 and 545 of 1958, decided on February 5 [1958] S. C. R. 302. 
10, 1960 (Supreme Court). 6- [1957] S. C. R. 33. 
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Act. The preliminary objection, however, was pressed with regard to the rest 
of the categories of employees mentioned in the Reference. 

Following the decision of the Supreme Court in D. N. Banerji v. P. R. 
Mukherjee’ and the decisions of this Court in Hospital Mazdoor Sabha v. 
B’bay State? and Nagpur Corporation v. N. H. Mujumdar, opponent No. 2 
came to the conclusion that the dispute between the municipality and its em- 
ployees engaged in activities of the municipality, which fell within the definition 
of ‘‘industry’’ contained in the Act, would be an industrial dispute, which 
could be referred to the Industrial Tribunal under s. 10(J)(d) of the Act and 
which the Industrial Tribunal would have jurisdiction to entertain and deal 
with. He also took the view that in order to determine whether a particular 
activity of the municipality was an ‘‘industry’’ within the meaning of the 
Industrial Disputes Act, the test to be applied was whether, if that activity 
had been undertaken by a private agency, it would have been an ‘‘industry”’ 
to which the Act applied. On these principles he examined the various acti- 
vities of the petitioner-municipality and came to the conclusion that all the 
categories of the employees which: were mentioned in the Reference with the 
exception of the municipal checker and the Naka clerks who were engaged in 
the collection of Octroi, were employees engaged in activities which fell within 
the definition of ‘‘industry’’ in the Industrial Disputes Act. He further held 
that although the municipal checkers and the Naka clerks were not engaged in 
an activity, which was an industry, they came within the expression ‘‘any 
person’’ used in s. 2(%) of the Industrial Disputes Act; which defines an indus- 
trial dispute and, therefore, the dispute raised with regard to the terms of 
employment or with the conditions of labour of the municipal checker and the 
Naka clerks by the other employees, who were workmen of the municipality, 
was an industrial dispute within the meaning of s. 2(k). He has, accordingly, 
held that he has jurisdiction to deal with the dispute referred to him in respect 
of all the categories of workmen who are enumerated in the order of Reference. 

Mr. J. R. Lalit, who appears for the petitioner-municipality, has contended 
before us that none of the activities of the municipality, except that in which 
the municipal fitter, the assistant fitter and the oilman are engaged, is an 
activity which could fall within the definition of ‘‘industry’’ in the Industrial 
Disputes Act. He has, therefore, contended that the disputes raised by the 
employees of the municipality except the municipal fitter, the assistant fitter 
and the oilman, is not an industrial dispute and the Reference, therefore, is 
not competent in respect of all employees excepting the municipal fitter, the 
assistant fitter and the oilman. He has then contended that at any rate the 
Municipal Secretary and the clerks engaged in the administrative departments 
of the municipality, the peons, the maid-servant and the nurse are not engaged 
in activities which can come within the definition of ‘‘industry’’ under the 
Industrial Disputes Act. He has, therefore, contended that all these categories 
along with the Naka clerks and the municipal checkers, who have been held 
by the Tribunal, as not engaged in ‘‘industry’’, must at any rate be excluded 
from the Reference on the ground that the dispute on behalf of these categories 
cannot be an ‘‘industrial dispute’’. 

The next argument of Mr. J. R. Lalit is that the view taken by the Tribunal 
with regard to the interpretation and scope of s. 2(k) of the Industrial Dis- 
putes Act is erroneous and unsustainable and according to him such categories 
of the municipal employees, who, he may succeed in showing, as not engaged 
in activities which fall within the definition of ‘‘industry’’, under the Act, 
cannot come within the scope of the expression ‘‘any person” used in s. 2(k) 
of the Industrial Disputes Act. 

Now, the first of the contentions raised by Mr. Lalit need not detain us very 
long in view of the decisions, which have been referred to by the Tribunal in 

its Award and in view of the two recent judgments of the Supreme Court in 


1 [1958] S. C. R. 802. 3 (1957) 60 Bom. L, R. 180, 
2 (1956) 58 Bom. L. R. 769. 
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State of Bombay v. Hospital Mazdoor+ and Corporation of the City of Nagpur 
v. Its employees!© It may be mentioned that both these recent decisions are 
in appeals from the decisions of this Court which are relied on by the Tribunal 
in the present case; the former being in appeal from the decision of this Court 
in Hospital Mazdoor Sabha v. B’bay State and the latter from the case of 
Nagpur Corporation v. N. H. Mujumdar. 

In D. N. Banerji v. P. R. Mukherjee it was held that having regard to the 
definitions found in the Act, the aim or object that the Legislature had in view 
and the nature, variety and scope of disputes that occur between employers 
and employees, the definitions in the Act include also disputes which might 
arise between the municipalities and their employees in branches of work that 
can þe said to be analogous to the carrying on of a trade or business. The 
question in that case was whether the conservancy service rendered by a muni- 
cipality was an ‘‘industry’’ within the meaning of the Industrial Disputes Act 
and whether the dispute between the municipality and its employees in the 
conservancy department was an ‘‘industrial dispute’’ within the meaning of 
the Act. It was held that the dispute was an ‘‘industrial dispute’’ within the 
meaning of the Industrial Disputes Act. 

This decision has been subsequently referred to by the Supreme Court in 
Baroda Borough Municipality v.Its workmen® where it has been observed 
(p. 88): S 4 

‘Ii is now finally settled by the decision of this Court in D. N. Banerji v. P. R. 
Mukherjee (supra) that a municipal undertaking of the nature we have under consi~ 
deration here is an ‘industry’ within the meaning of the definition of that word in 
s. 2(j) of the Industrial Disputes Act, 1947, and that the expression ‘industrial dispute’ 
in that Act includes disputes between municipalities and their employees in branches of 
work that can be regarded as analogous to the carrying on of a trade or business....” 
It may be mentioned that the undertaking of the municipality, with which 
their Lordships were concerned in that case, was an Electric Supply Under- 
taking carried on by the Electricity Department of the Baroda Municipality. 

In the ease of Hospital Mazdoor Sabha v. B’bay State the question before 
this Court was whether the undertaking of the State of Bombay in running 
the J. J. Group of Hospitals and employing workmen constituted an ‘‘industry’’ 
within the meaning of the Industrial Disputes Act. It was held that the 
undertaking was an industry within the meaning of the Industrial Disputes 
Act. It was laid down in that case that the test, in order to determine whether 
a particular activity undertaken by the Government was an ‘‘industry’’, would 
be to consider whether if that activity had been undertaken by a private 
agency, would it have been an industry to which the Act applied? If the Act 
had applied to that activity, it is entirely immaterial whether that activity 
was undertaken by Government. In this case the Court was considering an 
activity of the Government and not of a local Body or Authority like the 
municipality, but there canbe no doubt that the test laid down would equally 
apply to an activity undertaken by a local Authority like the municipality. 

In Nagpur Corporation v. N. H. Mujumdar, the Court had to consider the 
question whether the activities of the Municipal Corporation of the City of 
Nagpur were industrial activities or not. The test laid down in the case of 
Hospital Mazdoor Sabha v. B’bay State was accepted as the correct test in 
determining that question and the argument that it could not be regarded as 
the correct test in view of the Supreme Court decision in the case of D. N. 
Banerji v. P. R. Mukherjee and the Baroda Borough Mumcipality v. Its 
Workmen, was not accepted. 

In the case of State of Bombay v. Hosptial Maedoor Sabha decided by the 
Supreme Court, which was an appeal from the decision of this Court in the 
Hospital Mazdoor Sabha v. B’bay State to which we have already referred, 

4 (1960) 62 Bom. L. R. 558, S. C. 1960 (Supreme Court). 


8 (1960) Civil Appeals 148 and 144 of 1959 6 [1957] S. C. R. 88. 
and 545 of 1958, decided on February 10, 
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their Lordships of the Supreme Court have again dealt with the interpretation 
of ‘‘industry’’ in s. 2(j) of the Industrial Disputes Act. They have pointed 
out that the Legislature has deliberately used words of wide import and the 
rule of construction noscuntur a sociis can have no application in interpreting 
the definition prescribed by s. 2(j). Their Lordships have, however, observed 
that although the words ‘calling’, ‘service’ and ‘undertaking’ used in s. 2()) 
are words of very wide denotation, a line would have to be drawn to exclude 
some activities from the scope of these terms. They have then considered the 
question as to where the line should be drawn and what limitations can and 
should be reasonably applied in the interpretation of the words used in s. 2(J) 
of the Act. 14 seta F Tl gta 

In dealing with this question their Lordships have expressed the view that the 
Regal or Sovereign functions of the Government which have been pithily des- 
eribed by Lord Watson as ‘‘the primary and inalienable functions of a consti- 
tutional Government’’ do not fall within the scope of s. 2(j). All other 
activities undertaken by the Government which are analogous to trade or business 
will come within the scope of s. 2(j) even though such activities have been 
undertaken in the interest of the socio-economic progress of the country in 
view of the Directive Principles enunciated in Part IV of the Constitution and 
in view of the ideal of a welfare state which has been placed before the country. 
Their Lordships have also pointed out that two of the important attributes 
conventionally associated with trade or business, namely, investment of capital 
and existence of profit motive are not necessarily predicated in interpreting 
s. 2(j) and the absence of these two attributes will not be sufficient to render 
the activity as one not falling within the scope of the term ‘‘industry’’ as 
defined in s. 2(j). They have also observed that the test of quid pro quo is 
not necessary to be satisfied in order to bring the activity under s. 2(j). 

Their Lordships then have proceeded on to consider the attributes the pre- 
sence of which would make an activity an undertaking withim s. 2(j) on the 
ground that it is analogous to trade or business, and have observed (p. 559) : 

“,..It is difficult to state these possible attributes definitely or exhaustively; as a 

working principle it may be stated that an activity systematically or habitually under- 
taken for the production or distribution of goods or for the rendering of material services 
to the community at large or a part of such community with the help of employees is an 
undertaking. Such an activity generally involves the co-operation of the employer and 
the employees; and its object is the satisfaction of material human needs, It must be 
organised or arranged in a manner in which trade or business is generally organised or 
arranged. It must not be casual nor must it be for oneself nor for pleasure. Thus the 
manner in which the activity in question is organised or arranged, the condition of the 
co-operation between employer and the employee necessary for its success and its 
object to render material service to the community can be regarded as some of the 
features which are distinctive of activities to which s. 2(j) applies.” 
On this test, which they laid down, their Lordships have held that the State 
was carrying on an undertaking within the meaning of s. 2(j) in running the 
group of hospitals. The case before their Lordships was in respect of an acti- 
vity undertaken by the Government, but the principles and tests laid down in 
the case will also undoubtedly apply to the activities of the municipalities. 

The last case, which is required to be referred to, is the case of Corpora- 
tion of the City of Nagpur v. Its Employees. One of the three appeals dealt 
with in this decision, namely, Appeal No. 144 of 1959, was from the decision of 
this Court in Nagpur Corporation v. N. H. Mujumdar. In this case their Lord- 
ships of the Supreme Court had to consider the question as to which 
of the activities of the Corporation fell within the definition of s. 2(/4) 
of the C. P. & Berar Industrial Disputes Act, 1947. The definition of ‘‘in- 
dustry” in this section was not exactly the same as in s. 2(j) of the Industrial 
Disputes Act, but their Lordships, after pointing out the difference, observed 
that in their view the difference did not justify in taking a different view from 
that accepted by the Supreme Court in the decisions on the interpretation of 


` 
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s. 2(j) of the Industrial Disputes Act. The decision, therefore, will equally 
apply to the interpretation of s. 2(j) of the Industrial Disputes Act. In this 
case after an exhaustive discussion their Lordships summarised the result as 
follows: 

(1) The definition of “industry” in the Act is very comprehensive. It is in two 
parts: one part defines it from the stand point of the employer and the other from the 
stand point of the employee. If an activity falls under either part of the definition, it 
will be an industry within the meaning of the Act. 

(2) The history of industrial disputes and the legislation recognises the basic con- 
cept that the activity shall be an organised one and not that which pertains to private 
or personal employment. . 

(3) The regal functions described as primary and inalienable functions of State 
though statutorily delegated to a corporation are necessarily excluded from the purview 
of the definition. Such regal functions shall be confined to Legislative power, adminis- 
tration of law and judicial power. 

(4) If a service rendered by an individual or a private person would be an industry, 
it would equally be an industry, in the hands of a corporation. 

(5) If a service rendered by a corporation is an industry, the employees in the 
departments connected with that service, whether financial, administrative or executive 
would be entitled to the benefits of the Act. 

(6) If a department of a municipality discharges many functions, some pertaining 

to industry as defined in the Act and other non-industrial activities, the predominant 
functions of the department shall be the criterion for the purposes of the Act. 
Their Lordships then proceeded to consider the activities of the Nagpur City 
Corporation in its 22 different departments. These 22 departments included 
5 departments which the Tribunal had held as not engaged in industry. Since 
there was no appeal on behalf of the employees in respect of this part of the 
decision and award of the Tribunal, their Lordships did not find it necessary 
to deal with the question whether the activities of these five departments also 
fell within the meaning of the term ‘‘industry’’. As to the rest of the depart- 
ments their Lordships held that their activities were within the meaning of 
s. 2(14) of the C.P. & Berar Industrial Disputes Settlement Act, 1947. 

In view of the decisions to which we have referred and in view of the six 
propositions which the Supreme Court has laid down in the case of the Corpo- 
ration of the City of Nagpur v. Its Employees, it is impossible for Mr. Lalit to 
argue that none of the activities of the petitioner-municipality except those in 
which the municipal fitter, the assistant fitter and the oilman are engaged is 
an ‘‘industry’’ within the meaning of s. 2(j). Since, however, he has argued 
that some of the categories of the employees enumerated in the Reference must 
fall outside the scope of the Reference by reason of their not being engaged in 
activities which come within the scope of s. 2(j), we will proceed to deal with 
that argument. 

Now, in the present case before us, the order of Reference refers to the 
categories of the municipal employees. In order to consider whether the 
employees in these categories fall within the definition of ‘‘workman’’ within the 
meaning of the Industrial Disputes Act, we must consider whether the acti- 
vities of the municipality in which these employees are engaged come within 
the meaning of ‘‘industry’’ under the Industrial Disputes Act. The munici- 
pality has admitted that the municipal fitter, the assistant fitter and the oilman 
are engaged in activities, which are ‘‘industrial’’, The sanitary and conser- 
vaney activities in which the Sanitary Mukadam, the rat destroyer, sweeper 
and scavengers are employed, are also activities, which would come within the 
definition of ‘‘industry’’ in view of the decision already referred to earlier. 
The lamp-lighter is concerned with the service of lamp-lighting, which also 
would fall within the definition of industry inasmuch as it could be entrusted 
to a private individual and if so entrusted it would be industry in his hands 
within the meaning of s. 2(j). For the same reason the road mazdoor will also 
be a person engaged in an “‘industry’’. Then remain the Municipal Secretary, 
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the clerks, the municipal checker, the maid-servant, the nurse and the peons. 
As to the Municipal Secretary, the learned Tribunal has found that he belongs 
to the administrative department of the municipality. His duties are clerical 
as well as supervisory. Now, the general administration department of the 
Municipal Corporation of Nagpur has been held by the Supreme Court as a 
part of the industry, since the various departments, which are connected with 
the administrative department, are industries and the administrative depart- 
ment deals predominantly with the industrial departments, the activity of the 
administrative department of the petitioner-municipality also will have to be 
held as ‘‘industry’’ within the meaning of s. 2(j) and in view of the finding 
of the Tribunal with regard to the nature of the work of the Secretary, the 
Municipal Secretary will also be a workman within the definition of the In- 
dustrial Disputes Act. 

As to the clerks including the municipal checker it appears that there is a 
general cadre of clerks in the municipality and these clerks are distributed in 
_the several departments and activities of the municipality including the collec- 
tion of octroi. Excepting the clerks, who are assigned the work of the collection 
of octroi and the clerk who is assigned the work of the municipal checker, the 
rest of the clerks are distributed in the administrative department and other 
activities such as sanitary, conservency and the rest. We have seen that 
the activities of all these other departments are activities in the nature of 
‘industry’? and the clerks employed in these activities will be undoubtedly 
workmen engaged in industry. As to the Naka Clerks and the Municipal 
Checker, who are employed in the collection of octroi, the Tribunal has taken 
the view that the activity of the municipality in the collection of octroi is not 
an industrial activity and these employees cannot, therefore, be regarded as 
workmen engaged in industry. The Tribunal has, however, taken the view 
that although they are not workmen engaged in industry, the other workmen 
were entitled to raise a dispute on their behalf as they came within the expres- 
sion ‘‘any person’’ in the definition of the expression ‘‘industrial dispute’’ in 
s. 2(k) of the Industrial Disputes Act. It is on that ground that the Tribunal 
has held that it would have jurisdiction to deal with the dispute in the case 
of the Naka clerks and the municipal checker also. It would have been neces- 
sary for us to consider the position of the Naka clerks and the municipal 
checker in view of the principles laid down in the recent decision of the 
Supreme Court in the case of the Corporation of the City of Nagpur v. Its 
Employees, and in case we were to come to the conclusion that the municipal 
checker and the Naka clerks were not engaged in an ‘‘industry’’ it would have 
been also necessary for ug_to examine whether the interpretation put on the 
definition of the expression ‘‘industrial dispute’’ by the Tribunal was correct 
and whether the Tribunal was right in its view that the Industrial Disputes 
Act applied to the Naka Clerks and the municipal checkers also. On the facts 
of the present case, however, it is not necessary to go into these questions. 
From the affidavit, which has been filed on behalf of opponent No. 1 by the 
President of Poona Mazdoor Sabha and the statements, which are filed along 
with that affidavit, and also from the affidavit filed by the President, Sirur 
Municipality, it appears that there is not a separate cadre of employees for 
the octroi department, but there is one cadre of clerks for all the departments 
and these clerks are freely transferable from one department to the other. As 
is seen from the statement, the same clerk has worked in several departments 
including the octroi department. As we have already pointed out, in the order 
of Reference in the present case, classification is not made on the basis of the 
activities of the municipality but categories of workmen have been enumerated 
with reference to the kind of work done by them. Since so far as the engage- 
ment of clerks is concerned, the municipality does not regard the octroi 
department as a separate and distinct activity of the municipality with a cadre 
of its own and administration confined to that department only, the categories 
of workers, though designed as Naka clerks, are workers, who are engaged in 
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the integrated activities of the municipality. They, therefore, cannot be re- 
garded as not engaged in industrial activity because all the other activities of 
the municipality, as we have already pointed out, are without any doubt acti- 
vities in the nature of industry. In this view it must be held that the Naka 
clerks and the municipal checkers also would come within the category of 
workers engaged in industry. The peons also like the clerks belong to the 
integrated activities and are not solely and exclusively confined to any one 
department for all the time of their service and for the reasons which we have 
mentioned in connection with the clerks they also must be regarded as engaged 
in ‘industry’. 2 i 

That leaves out the case of the maid-servant and the nurse engaged in the 
municipal dispensary. Mr. J. R. Lalit attempted to argue that the activity in 
running a municipal dispensary was not an industrial activity because if the 
said dispensary was worked out by a doctor, it would not be an industry. It 
is not possible to accept this argument of Mr. Lalit. A doctor practising his 
own profession and having a dispensary for his purpose may not be engaged 
- in an industrial activity, but if a private individual were to run a dispensary 
by employing a doctor, the activity of the private person would certainly be 
an activity which would come within the meaning of the definition of ‘‘indus- 
try’’. The activity of the municipality, therefore, in running a dispensary is 
also an industrial activity and the maid-servant and the nurse engaged therein 
are also workmen engaged in industry. 

In the result, therefore, we must hold that the Award made by the Tribunal 
in the present case is correct and must be sustained. The Special Civil Appli- 
cation consequently fails and must be dismissed. i 

The rule is discharged with costs. P 

Bule discharged. 





Before Mr. Justice S. T. Desai and Mr. Justice V. S. Desai. 


TULSIDAS KHIMJI v. F. JEEJEEBHOY.* 

Industrial Disputes Act (XIV of 1947), Sec. 25G— Firm having different departments 
in same locality and all departments amenable to head office supervision and their 
accounts amalgamated in firm account—Recruitment of employees in each department 
made separately, conditions of service of employees departmentwise and each depart- 
ment managed and worked as independent unita—Whether departments different and 
distinct or constitute single industrial establishment—Conclusion drawn by Indus- 
trial Tribunal on its finding of fact whether there was single industrial establishment 
or there were different industrial establishments whether a question of fact which 
cannot be interfered with by Court. 


An industrial undertaking or a business organisation or firm may have several 
different and distinct industrial establishments and a single industrial establishment 
may also have different and distinct departments. The question whether in a given 
case there is a single industrial establishment or different industrial establishments 
will have, therefore, to be determined on considerations as in ordinary industrial 
or business sense determine the unity of an industrial establishment, bearing in 
mind the purpose and objects of the provisions of the Industrial Disputes Act, 1947, 
in which the expression is used. 

The provision of s. 25G relates to the duration or continuance of the service 
and provides a safeguard in the matter of discontinuance or dispensing with the 
service by prescribing the rule “last come first go”. The main point of inquiry 
in the case, therefore, is to find out whether there exists the necessary thread 
of unity by reason of which the different departments can be regarded as a single 
industrial establishment for the purpose of s. 25G of the Act. 

Associated Cement Companies Limited v. Their workmen,! referred to. 


*Decided, April 14, 1960. Special Civil 1 (1959) 17 LF.J. 166. 
Application No. 1842 of 1959. ý ' 
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A partnership firm bad four different departments, situated in the same locality, 
for the business carried on by it. Each department, which was managed by a different 
partner, was amenable to the head office supervision and the accounts of each were 
amalgamated in the accounts of the firm. The recruitment of employees to each of 
the departments was made separately and was governed by the requirements of that 
department alone; the four departments were managed and worked as independent 
units and each had its own staff, its own management and its own accounts separately 
and the conditions of service on which the employees were recruited were department- 
wise, their seniority also was departmentwise and there was no policy or rule of trans- 
ferability. The firm retrenched from service certain of its employees from two of its 
departments after following the principle “last come first go” in respect of these two 
departments, On the question whether proper procedure was followed in retrenching 
these employees by treating the four departments as distinct and different establish- 
ments, it was contended that all the different departments constituted one industrial 
establishment within the meaning of s. 25G of the Industrial Disputes Act, 1947, 
and the retrenchment should have been effected on the principle of “last come first 
go” with reference to the entire staff of all the departments and the head office 
together:— t 

Held, that on the facts of the case the four departments were distinct and complete 
units carrying on different lines of business, there was no functional integrality ex- 
isting between them and there was no unity of employment and conditions of service 
between them, and 

that, therefore, the four departments could not be regarded as constituting a single 
industrial establishment for the purpose of s. 25G of the Industrial Disputes Act, 
1947, and the retrenchment which was effected by the firm was proper and in ac- 
cordance with s. 25G of the Act, 

The conclusion drawn by the Industrial Tribunal on the finding of fact made by ìt 
in determining the question whether in a given case there was a single industrial 
establishment or different and distinct industrial establishments, is not a mere ques- 
tion of fact. If the correct and proper conclusion, which in law should have followed 
on the findings as found by tHe Tribunal is different from the one to which it has 
come; the order of the Tribunal will be contrary to law and the Court can interfere 
with it. i 

Trw facts appear in the judgment. 


8S. V. Gupte and K. H. Cooper, instructed by Amarchand & Mangaldas and 
Mawi Ranchhoddas and Co., for the opponents. 
N. V. Phadke with N. D. Hombalkar, for opponent No. 2. 


V. S. Desar J. This is a petition under arts. 226 and 227 of the Constitution 
of India challenging the Award made by respondent No. 1, the Industrial Tri- 
bunal, Bombay, on August 31, 1959, in Reference (CGIT) No. 7 of 1959. 

The petitioners are a partnership firm registered under the Indian Partner- 
ship Act, 1932, and carry on business as (1) Clearing and Shipping Agents, 
(2) Insurance Agents, (3) Godown Keepers and (4) Cotton Supervisors and 
Controllers. The petitioners have four different departments for the business 
carried on by them and these departments are: 

(1) The Clearing and Shipping Department, 

(2) The Insurance Department, 

(3) The Godown Department and 

(4) The Cotton Supervising & Controlling Department. 
On November 15, 1958, the petitioners gave notice of termination of employ- 
ment to 14 clerks and two peons from their Clearing and Forwarding depart- 
ments and the Godown Department and after following the principle ‘‘last 
come first go’’ from the said respective departments, they retrenched as from 
November 15, 1958, 14 clerks and two peons after paying these retrenched em- 
ployees all their earned wages, leave wages, one month’s “pay in lieu of notice, 
retrenchment compensation and also the bonus, which was due to them. 
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Respondent No. 2, which is a Trade Union of the Transport and Dock Workers, 
raised a dispute with regard to the retrenchment of these employees. The 
conciliation in respect of this dispute before the Regional Labour Commissioner, 
Central Bombay, failed and failure report under s. 12(4) of the Industrial 
Disputes Act was made by that Authority to the Central Government on 
February 7, 1959. The Government of India thereafter on February 28, 1959, 
referred the dispute to the Central Government Industrial Tribunal, Bombay, 
under s. 7(a) and cl. (d) of sub-s. (J) of s. 10 of the Industrial Disputes Act, 
1947. 

In the statement of claim filed by respondent No. 2 before the Tribunal, it 
was contended that the retrenchment was not justified and, secondly, the proper 
procedure according to law was not adopted by the petitioners in retrenching 
the employees.’ On these contentions respondent No. 2 prayed that the peti- 
tioners be ordered to reinstate the employees with back wages from November 15, 
1958, till they were reinstated and the petitioners should be further ‘ordered to 
pay compensation for the period of their enforced unemployment. The peti- 
tioners in their written statement before the Tribunal contended that inasmuch 
as the order of Reference included workmen in their employment other than 
those engaged in the clearing and shipping works at the docks, the Central 
Government had no jurisdiction and authority to make any order referring the 
industrial dispute to adjudication relating to the workmen other than those 
employed in the docks and, therefore, the order of Reference was bad in law and 
the Tribunal had no jurisdiction to entertain the Reference. On merits it was 
contended that the retrenchment was justified and the proper procedure was 
followed in retrenching the employees. 

The preliminary objection raised by the petitioners to the jurisdiction of the 
Tribunal was negatived by the Tribunal. Although respondent No. 2 had con- 
tended that the retrenchment was not justified, that contention was given up 
before the Tribunal. The only dispute, therefore, which was canvassed before 
the Tribunal related to whether proper procedure had been followed by the peti- 
tioners in retrenching the employees. In this connection it was the contention 
of respondent No. 2 on behalf of the employees that all the different departments 
of the petitioners constituted one industrial establishment and the retrenchment 
should have been effected on the principle of ‘‘last come first go’’ with reference 
to the entire staff of all the departments and the Head Office together. On the 
other hand, it was contended by the petitioners that the four different depart- 
ments were distinct and different industrial establishments and the retrench- 
ment which the petitioners had effected by following the principle ‘‘last come 
first go’’ in the respective departments was perfectly proper and in accordance 
with the provisions of s. 25G of the Industrial Disputes Act. 

The tribunal held that for the purposes of s. 25G of the Industrial Disputes 
Act, the whole business was a single industrial establishment and, consequently, 
the retrenchment should have proceeded upon the basis of ‘‘last come first go” 
from amongst the whole clerical cadre and from the peons respectively. Pro- 
ceeding then to consider the individual cases of the 14 clerks and the two peons 
on the basis of this conclusion, the Tribunal further held that in the case of the 
two peons, the retrenchment was proper; that the retrenchment of two of the 
14 clerks was also proper inasmuch as they were the junior-most from the entire 
clerical cadre and in the case of two more clerks the Tribunal held that they had 
voluntarily resigned. In the case of the remaining 10 clerks, the retrenchment 
was held to be illegal and they were ordered to be reinstated within a fortnight 
of the publication of the Award on their paying back to the concern any moneys 
received by them by way of provident fund, gratuity or compensation. 

The petitioners have urged that on the findings of fact arrived at hy the Tri- 
bunal and on a true interpretation of the provisions of s. 25G, the four 

_departments of the petitioners are distinct and different departments, which do 
not constitute a single industrial establishment. Consequently, the order passed 
by the Tribunal treating all the departments as one industrial establishment is 
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contrary to law and unsustainable. The petitioners have urged that in retrench- 
ing the employees on the basis of ‘‘last come first go’’ from the respective depart- 
ments, the petitioners have followed the correct procedure and the retrenchment 
effected by them is in accordance with the procedure prescribed by law. Apart 
from this contention on merits of the case Mr. Gupte, the learned counsel for the 
petitioners, has also urged that the Reference to the Central Government Indus- 
trial Tribunal was without jurisdiction and that the Tribunal had no jurisdic- 
tion to deal with the dispute raised by the employees in the present case. Before 
dealing with the contention on merits, we will proceed to dispose of the point as 
to jurisdiction raised by Mr. Gupte. 

Mr. Gupte has urged that the Reference in the present case has been made 
by the Central Government to the Central Government Industrial Tribunal. 
Now under s. 2(a@) of the Industrial Disputes Act, the Central Government is 
the appropriate Government in relation to an industrial dispute concerning a 
banking or insurance company, a mine, an oil-field or a major port. The indus- 
trial activities carried on by the petitioners in their four departments do not 
fall in the aforesaid items mentioned in s. 2(a), in respect of which the Central 
Government is the appropriate Government. It is, therefore, urged that the 
Central Government had no authority to make the Reference in the present 
case and the Central Government Industrial Tribunal, therefore, had no juris- 
diction to deal with the matter. . 

Now, in the first place the contention as is urged before us was not raised 
before the Industrial Tribunal. There was a preliminary point as to jurisdic- 
tion taken before the Tribunal, but the contention raised there was that the 
order of Reference included workmen in their employment other than those 
engaged in the clearing and shipping work at the docks and the Central Govern- 
ment, therefore, had no jurisdiction and authority to make an order referring 
the industrial dispute to adjudication relating to workmen other than those 
employed at the docks. Mr. Gupte’s argument, therefore, that none of the 
activities of the petitioners concern a major port cannot be allowed to be enter- 
tained in this Special Civil Application. The retrenchment effected is from 
the clearing and shipping department and from the godown department. 
Under s. 25G notice of the proposed retrenchment was required to be served 
in the prescribed manner on the appropriate Government. The notice has been 
served in respect of the retrenchment by the petitioner in the forwarding and 
clearing departments, the godown department, on the Central Government as 
the appropriate Government. The petitioners themselves, therefore, have ac- 
cepted the position that the Central Government was the appropriate Govern- 
` ment in relation to the dispute connected with the retrenchment in the present 
case. It may also be noted that although the contention was taken in the written 
statement that the employees other than those engaged in the clearing and 
shipping departments at the docks were outside the scope of the Reference the 
argument advanced before the Tribunal was that the cotton department and the 
Insurance department were unconnected with any activity.at the docks. So far 
as the activities of the godown department were concerned, it was d4dmitted that 
25 per cent. of the space in the godowns was utilised for storing the goods for 
clearing and shipping. In view of all these circumstances, it cannot be said 
that the activity of the godown department had no relation to major port. 
Since the dispute raised is with regard to the retrenchment in the clearing and 
forwarding department and the godown department, the activities of which, 
as we have seen, can be said to be concerning a major port, it would come 
within the scope of s. 2(a). The Central Government, therefore, had authority 
to make the Reference and the Central Government Industrial Tribunal had 
jurisdiction to deal with it. The contention, therefore, which has been raised 
by Mr. Gupte fails. 

Coming now to the other point on merits, namely, that the four departments 
of the petitioners are distinct and different industrial establishments and not 
one single industrial establishment and consequently the retrenchment effected 
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by the petitioners is perfectly legal and proper, it will be desirable to state the 
findings of fact arrived at by the Tribunal. With reference to the work carried 
out by the different departments, the Tribunal has observed : 

“There is no doubt that the Clearing and Forwarding Department is different to the 
Cotton Control Department. Both of these are in turn somewhat different to the Godown 
Department where 75 per cent is hired out to outsiders, the Insurance Department is 
small and very little insurance is effected in respect of the clearing and forwarding 
Departments.” 

As to how these departments are managed, the Tribunal has observed : 


“Each of the four departments is under the charge of a partner of the concern, who 

normally would have under him the Head of the Department. The partner m charge of 
a particular department selects and appoints his own personnel without consulting any 
other Department or the Head Office. Each partner looks after his own Department 
and accounts are kept separately at the Head Office but they are ultimately amalgamated 
inter alia for the purpose of income-tax payable by the concern and no doubt also for the 
general purpose of the partnership.” 
_ As to the conditions of service of the clerks employed in these four depart- 
ments, the Tribunal has held that the recruitment is departmentwise and the 
seniority of the employees is also departmentwise. There is no general policy 
of transferability between the departments although there have been some stray 
eases and it is only in these stray cases that on transfer the transferred clerks 
have taken the seniority, which they enjoyed in the department from which they 
were transferred to the department to which they were transferred. Tho 
Industrial Tribunal has also held that considering the requirements of the 
different departments, when the retrenchment was effected the fall in business 
was only in the clearing and forwarding department and in the godown depart- 
ment and the reduction in the clerical staff of these departments was undoubt- 
edly justified. There was, however, no such retrenchment required in the 
other two departments. The Tribunal has also observed that if the principle 
“‘last come first go’’ is followed treating the entire clerical cadre as belonging 
to one single establishment, the retrenchment may have to be made from the 
cotton department and the insurance department from which no staff is requir- 
ed to be reduced or from the accounts department at the Head Office, which 
cannot be said to be belonging to any of the four departments. 


The question to be considered is whether on these facts found by the Indus- 
trial Tribunal, the conclusion arrived at by the Industrial Tribunal is in ac- 
cordance with law. 


Mr. Phadke, who appears for respondents Nos. 2 and 3 (respondent No. 3 
being the employees of the petitioner and not represented by the Union res- 
pondent No. 2) has urged that the conclusion which is the basis of the decision 
of the Tribunal is a conclusion of fact and there is no scope for interfering with 
it in the present Special Civil Application. We do not think that this conten- 
tion of Mr. Phadke is correct. The question whether there is a single industrial 
establishment or different and distinct industrial establishments is a question, ` 
which requires to be determined with reference to the interpretation and scope 
of the term ‘‘industrial establishment’’ in s. 25G of the Industrial Disputes 
Act. What is ‘‘one industrial establishment’’ within the meaning of that sec- 
tion must be considered with reference to the object and purpose of the provi- 
sion contained in that section and also involves the consideration of the tests 
which should be applied in determining the meaning of that expression. It is 
no doubt true that for the purpose of this determination certain facts will have 
to be found as have been found by the Industrial Tribunal and these findings 
we must take as binding on us. But the final conclusion to be drawn from these 
facts as found by the Tribunal is not a mere question of fact. If the correct 
and proper conclusion, which in law should have followed on the findings as 
found by the Tribunal is different from the one to which it has come, the order 
of the Tribunal will undoubtedly be contrary to law, and the effect of the order 
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will be an interference with the right to carry on business of the petitioner in 
a manner not justified by law. There is no doubt that the Industrial Disputes 
‘Act is a regulatory measure regulating and ‘restricting the fundamental right 
to carry on business and that right can be restricted only in the manner pro- 
vided by the provisions of the Act. If the order passed by the Tribunal is, 
therefore, not such as would be justified in view of the provisions of s. 25@ 
of the Industrial Disputes Act, the petitioner will be entitled to challenge the 
said order and have it set aside in an application under arts. 226 and 227 of the 
Constitution. We cannot, therefore, accept Mr. Phadke’s contention that the 
present Special Civil Application can be disposed of on the short ground that it 
involves a question of fact. 

On the findings as recorded by the Industrial Tribunal it found considerable 
difficulty in deciding the question. This is clear from the observations of the 
Tribunal in para. 18 of the Award where it said that ‘‘the decision on the issue 
referred to me is not easy” and further in para. 19 when it observed: 

“I realise that there is much to be said for both points of view now before me...” 


Ultimately, however, it took the view that the different departments constituted 
one industrial. establishment, because all the departments were owned by the 
same firm with a single head office; that the different departments were all 
situated within the city of Bombay and the employees were mostly from the 
same locality and had, therefore, a resultant homogeneity in service and also 
in view of the fact that there have been a few stray cases of transfer from one 
department to the other. 

Mr. Gupte has argued that these facts, on which the Tribunal has relied for 
its conclusion, have not much relevance or importance in holding that the four 
departments constitute one industrial establishment within the meaning of i 
s. 25@ in view of the object and purpose of the said provision. According 
to Mr. Gupte the other facts, which have been found by the Tribunal, namely, 
that the four departments are different from one another; that each department 
is separately and independently managed by a different partner; that the 
recruitment of clerks to the different departments is departmentwise and the 
seniority of the recruited clerks in the different departments also is depart- 
mentwise, are the more important and relevant factors in the present case for 
coming to the conclusion as to whether the four departments constitute or do 
not constitute a single industrial establishment. 

The provisions of the Industrial Disputes Act, 1947, relating to retrench- 
ment are contained in ss. 25F to 25H. Section 25F prescribes the condi- 
tion precedent to the retrenchment of the workmen in a continuing indus 
under the same ownership or management. The provision of s. 25FF relates to 
retrenchment consequent on change of ownership or management of an under- 
taking by transfer and s. 25FFF deals with retrenchment brought about by 
the closing down of an industrial undertaking. Section 25G, with which we 
are primarily concerned, lays down the tule, which requires to be followed by 
an employer in effecting retrenchment of the employees. This rule prescribes 
that when retrenchment is to be effected in an industrial establishment from a 
category of workmen employed in that industrial establishment, in the absence 
of any agreement between the employer and the employee and in the absence 
of special reasons, the rule of ‘last come first go” will have to be followed in 
retrenching the workmen from that eategory. The object and purpose of the 
Tules contained in these sections is undoubtedly to improve the conditions of 
service of labour by regulating and restricting the contractual right of the 
master to dispense with the service of the servant and by providing safeguards 
against the indiscriminate and improper exercise of that right by the master 
in relation to the service of the servant. The safeguard provided by s. 25 
is that when a retrenchment becomes necessary from a category of workers 
employed in an industrial establishment, the retrenchment will have to be effect- 
; ed by following the rule ‘Jast come ‘first go’? in respect of that category of 
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workers in the industrial establishment. What then is an ‘‘industrial establish- 
ment’’ with reference to this: provision of s. 25G1 

The expression ‘‘industrial establishment” has not been defined in the Act, 
but there can be no doubt that an industrial undertaking or a business organi- 
sation or firm may have several different and distinct industrial establishments 
and a single industrial establishment may also have different and distinct 
departments. The question whether in a given case there is a single industrial 
establishment or different industrial establishments will have, therefore, to be 
determined on considerations as in ordinary industrial or business sense deter- 
mine the unity of an industrial establishment, bearing in mind no doubt the 
purpose and object of the provision of the Act in which the expression is used. 

In a recent decision of the Supreme Court in the case of Associated Cement 
Companies Limited v. Their Workmen,’ their Lordships of the Supreme Court 
had to consider the meaning of ‘‘one industrial establishment’’ with reference 
to the provisions of s. 25H (i) relating to lay-off. The provisions of 
§. 20H (+t) provide that no compensation shall be paid to workmen, who have 
been laid off if such lay off is due to a strike or slowing down of the production 
on the part of the workmen in another part of the establishment and the ques- 
tion, which their Lordships had to consider was whether the Chaibhasa Cement 
Works at Jhinkpani and the Rajank Lime-stone Quarry at a distance of about 
a mile and a half from the cement works both owned by the Associated Cement 
Companies Limited were parts of one establishment or different establishments 
for the purpose of the provisions of s. 25E (#1). In dealing with the question 
of unity of establishment, their Lordships considered the tests, which would 
he relevant and helpful in determining the question. These tests considered by 
their Lordships were geographical proximity, unity of ownership, management 
and control, unity of employment and conditions of service, functional integra- 
lity, general unity of purpose, ete. After referring to these several tests, their 
Lordships observed: 

“The real purpose of these tests is to find out the true relation between the parts, 
branches, etc. If in their true relation they constitute one integrated whole, we say that 
the establishment is one: if on the contrary they do not constitute one integrated whole, 
each unit is then a separate one. How the relation between the units will be judged 
must depend upon the facts proved having regard to the scheme and object of the statute 
which gives the right to unemployment compensation and also prescribes the disquali~ 
fication thereto.” 

Their Lordships have also pointed out that it would be impossible to lay 
down any one of the tests mentioned by them as an absolute and invariable test 
in all cases. Which of the several tests will be important and material in deter- 
mining the true relation between the parts, branches, units, ete., will depend 
upon the facts proved in each case having regard to the scheme and object and 
the provision of the statute with reference to which the question has to be 
determined. In the light of these observations of their Lordships of the 
Supreme Court our task in the present case is to find out which of the several 
tests are material and relevant in determining whether the different depart- 
ments of the business of the petitioner constitute a single industrial establish- 
ment or different industrial establishments with reference to the provisions con- 
tained in s. 25G of the Industrial Disputes Act. 

In our opinion, the provision of s.-25G relates to the duration or continuance 
of the services and provides a safeguard in the matter of discontinuance or 
dispensing with the service by prescribing the rule ‘‘last come first go”. That 
being the object and purpose of the provision, we must proceed to find out in 
the present case on what basis the recruitment of the employees is made by the 
employers. Have the employers recruited the employees on the basis that they 
belong to one category of clerks of the four. different departments of the 
employers taken as an integrated whole or is the recruitment made on the basis 
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of a category of clerks belonging to each of the different departments separate- 
ly! Can the employment of the clerks be regarded as the employment in a 
single category of clerks by reason of the unity of ownership of the different 
departments or by reason of the geographical proximity of the four different 
departments or by reason of the further fact that there is a head office super- 
vision of the four different departments and ultimate amalgamation of the 
accounts of the four departments in the final accounts of the partnership? Are 
the four different departments functionally integrated or by reason of the con- 
ditions of transferability or seniority amongst the clerical cadre, can the four 
departments be treated as forming a single integrated industrial establishment 
for the purpose of s. 25G? 

It seems to us that the main point of our enquiry in the present case is to 
find out whether there exists the necessary thread of unity by reason of which 
we may be able to say that the four departments can be regarded as a single 
industrial establishment for the purpose of s. 25G and the answers to the 
three questions which we have set out above will help us in determining whether 
that thread of unity exists in the present case. 

As to the basis on which the recruitment of the employees is made, the facts 
found by the Industrial Tribunal show that the recruitment to each of 
the departments is made separately and is governed by the requirements of that 
department alone. The recruitment, therefore, is not made on the basis that 
the recruited clerk belongs to one single category of clerks belonging to the four 
departments taken as an integrated whole. The basis of recruitment, there- 
fore, does not show that there is a unity of employment between the clerks 
belonging to the different departments. 

It is true that in the present case the four departments belong to the same 
business firm. There is also no doubt that the four departments are situated 
in the same locality and it is also undisputed that there is a general Head 
Office supervision over the different departments and the accounts are also 
finally amalgamated. These facts, however, will not enable us to conclude that 
the elerks were employed as in a single category for the whole of the business 
of the four departments together in view of the other facts on record, namely, 
that the four departments were managed and worked as independent units and 
‘that each had its own staff, its own management and its own accounts separately. 
The fact that each department was amenable to the Head Office supervision or 
the fact that the accounts were ultimately amalgamated in the accounts of the 
firm would not detract from the departments being distinct and independent 
units so far as the employment and conditions of service of the employees en- 
gaged in them are concerned. i 

Coming now to the third line of enquiry, the facts found by the Tribunal 
show that the four departments are not functionally integrated. The condi- 
tions of service on which the employees are recruited are departmentwise, 
their seniority also is departmentwise and there is no policy or rule of trans- 
ferability and such stray cases of transfer as there might have been in the long 
life ofthe business cannot be regarded as establishing a rule or condition of 
transferability. 

The result of the above discussion is that the four departments of the peti- 
tioner cannot be regarded as constituting a single industrial establishment 
for the purpose of s. 25G of the Act. That section relates to the duration and 
continuance of the service of the employee and it is from the point of view ‘of 
the employment, the duration and continuance of the employments and 
the terms and conditions of employment that we have to deter- 
mine whether the four departments can be regarded as one single indus- 
trial establishment. In the present cage we have found that the four depart- 
ments are distinct and complete units carrying. ọn different lines of business 
and there is no functional integrality existing between them. The -manage- 
ment and control of each department is separate and independent so far as its 

° working and business is concerned. Each department: employs its-own staff 
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according to its requirements: the employees belong solely and exclusively te 
that department and are not transferable as a rule. - The seniority of the em- 
ployees is also departmentwise. There is thus no unity of employment and 
conditions of service between the four departments. These, in our opinion, 
are the main and important tests in the present -case and these tests are against 
the respondents. 

In our opinion, therefore, the contention urged before us by Mr. Gupte, 
Jearned counsel for the petitioner, that the view taken by the Tribunal is er- 
roneous and unsustainable, is correct. We must, accordingly, quash and set 
aside the Award passed by respondent No. 1. 

The rule is, accordingly, made absolute. There will be no order as to costs. 

Rule made absolute. 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


EDWIN WILLIAM CARVELLO v. REGIONAL TRANSPORT 
AUTHORITY, THANA.* 
Motor Vehicles Act (IV of 1939), Secs. 64(b), 63(3)—Whether appeal lies against order 
cancelling or revoking countersignature on permit. 
Under s. 63(3) read with s. 64(b) of the Motor Vehicles Act, 1939, an appeal lies 
against an order cancelling or revoking the countersignature on a permit. 


OnE Edwin (petitioner), who was carrying on the business of plying public 
carriers for hire, held a public carrier permit covering the lorry BMQ 248 which 
was issued by the Regional Transport Authority, Bombay. This permit was 
countersigned for the Thana region by the Regional Transport Authority, 
Thana (respondent No. 1). The petitioner was served with a show cause 
notice by respondent No. 1 calling upon him to show cause why action should not 
he taken against him on the allegation that on August 13, 1958, the lorry 
BMQ 248 absconded from the weigh bridge at Kalwa and the weighment of 
the truck was avoided as it was overloaded. The petitioner appeared before 
respendent No. 1 and submitted that the truck was in charge of his driver and 
that he had not given any consent or permission to the driver to abscond or 
avoid weighment and that if the offence was committed it was without his 
knowledge. Respondent No. 1, however, cancelled the countersignature om 
the permit of the petitioner for the Thana region. The petitioner appealed 
to the State Transport Authority, Bombay, who rejecied the appeal on the preli- 
minary point that no appeal lies against the order of cancellation of the eoun- 
tersignature of a public carrier permit under s. 64 of the Motor Vehicles Act, 
1939. The petitioner applied to the High Court under arts. 19, 226 and 227 
of the Constitution of India for inter alia quashing the orders passed by the 
respondents. 


The application was heard. 


8. A. Hegde, for the petitioner. 
T. R. Andhyarujina, instructed by Little & Co., for the respondents. 


CHAINANI C.J. The petitioner had appealed to the State Transport Autho- 
rity against the order cancelling the countersignature on his public carrier per- 
mit. The Authority came to the conclusion that the appeal was not competent. 
The correctness of this view is being challenged before us. ` 


The question, turns on the interpretation of sub-s. (3) of s. 63, and cls. (a), 
(b) and (d) of s. 64 of the Motor Vehicles Act. Sections 63 and 64 are con- 
tained in Chapter IV of the Act. Snb-section (3) of s. 63 provides that: 

“The provisions of this Chapter relating to the grant, revocation and suspension 
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of permits shall apply to the grant, revocation and suspension of countersignatures of 
permits.” A 
This sub-section therefore makes the provisions of the whole of Chapter IV, 
including s. 64, relating to the grant, revocation and suspension of permits 
applicable to the grant, revocation and suspension of countersignatures. of per- 
mits. Clauses (a), (b) and (d) of s. 64 are in the following terms :— 

“64. Any person— 

(a) aggrieved by the refusal of the State or a Regional Transport Authority to 
grant a permit, or by any condition attached to a permit granted to him, or 

(b) aggrieved by the revocation or suspension of the permit or by any variation 
of the conditions thereof, or... 

(d) aggrieved by the refusal of the State or a Regional Transport Authority to 
countersign a permit, or by any condition attached to such countersignature, ... 
may, within the prescribed time and in the prescribed manner, appeal to the prescribed 
authority who shall give such person and the original authority an opportunity of being 
heard.” 
It will be seen that cl. (d) provides for a right of appeal only against the refu- 
sal to countersign a permit or any condition attached to such countersignature. 
It does not refer to revocation or suspension of countersignature of a permit. 
It has, therefore, been contended—and this was the view taken by the State 
Transport Authority—that cl. (d) gives a limited right of appeal in regard 
to countersignatures of permits and that an appeal, therefore, lies only against 
the refusal to countersign a permit or against any condition attached to such 
eountersignature. Refusal to countersign a permit and the cancellation or re- 
vocation of a countersignature have more or less the same consequences, for in 
both cases the holder of the permit will not be able to ply his vehicle in the 
region for which countersignature was refused or was revoked. It is, there- 
fore, reasonable to assume that the Legislature, which in cl. (d) has provided 
fer a right of appeal against the refusal to countersign a permit, could not 
have intended that there should be no right of appeal against the cancellation 
or revocation of a countersignature. No separate provision with regard to this 
has been made in s. 64, evidently because, by reason of sub-s. (3) of s. 63, 
el. (b) of s. 64 would also apply in regard to revocation and suspension of 
countersignatures on permits. Sub-section (3) of s. 63 refers to the grant, 
revocation and suspension of permits and of countersignatures on permits. It 
does not in terms refer to refusal to grant a permit or a countersignature. In 
this connection, reference may be made to s. 48, which states that the Regional 
Transport Authority may grant a stage carriage permit or refuse to grant 
such a permit. A distinction is, therefore, drawn between grant of a permit 
and refusal to grant a permit. Clause (d) of s. 64, therefore, appears to have 
been inserted ex majore cautela in order to meet a possible argument that, as 
sub-s. (3) of s. 63 only makes the provisions of s. 64 applicable to grant, revo- 
cation or suspension of countersignatures on permits, it would not apply in 
eases of refusal to countersign a permit. This clause by itself would not, 
therefore, justify the inference that in regard to countersignatures the Legis- 
lature intended to restrict the right of appeal to the cases referred to in this 
clause only. 

We are accordingly of the opinion that under sub-s. (3) of s. 63 read with 
el. (b) ‘of s. 64, an appeal lies against an order cancelling or revoking the 
eountersignature on a permit. 

The petition is, therefore, allowed. The order passed by the State Transport 
Authority is set aside and the matter will be remanded to that Authority for 
disposing of the appeal filed by the petitioner in accordance with law. No 
order as to costs. 

Petition allowed 
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Before Mr. Justice S. M. Shah. 


SAMPAT HAIBATI v. BHIKAJEE RAMCHANDRA.*: 


Hyderabad Agricultural Debtors Relief Act (Hyd. XVI of 1956), Secs. 254, 4, 24— 
Hyderabad Tenancy and Agricultural Lands Act (Hyd. XXI of 1950), Sec. 3886—Ap- 
plication by debtors for adjustment of debts and declaration that sale of land really 
in the nature of mortgage—Tenant contesting application on ground that he was de- 
clared owner of land under Hyderabad Tenancy Act—Whether s. 25 of H.A.D.R. Act 
operates as bar to debtors’ proceedings. 

The debtors made an application under s. 4 read with s, 24 of the Hyderabad 
Agricultural Debtors Relief Act, 1956, for adjustment of their debts and for a decla- 
ration that the transfer of their land in favour of opponent No. 1 which was effected 
on 5th Tir 1346 Fasli (1937 A.D.) by a sale-deed was really in the nature of a mort- 
gage. Opponent No. 3, who was in possession of the land, was joined as party to the 
application. Opponent No. 1 admitted that the transaction was in the nature of a 
mortgage but opponent No. 3 contested the application stating that he was a pro- 
tected tenant in respect of the land and that in 1956 A.D. he was declared the owner 
of the land under s. 38 of the Hyderabad Tenancy and Agricultural Lands Act, 1950. 
On the question whether s, 25 of the Hyderabad Agricultural Debtors Relief Act ope- 
rated as a bar to the proceedings:— 

Held, that the sale-deed of 1937 was never the subject-matter of any litigation in 
any competent Court or before any Board and that, therefore, there was no occa- 
sion for the same being adjudged as a transfer other than a mortgage, 

that opponent No. 3 could not be said to be a bona fide transferee for value without 
notice of the real nature of the transfer by the debtors in favour of opponent No. 1, 
nor could he be said to be a transferee under a registered deed executed on or 
before the commencement of the repealed Act, ie. on or before 1940 AD., and 

that, therefore, s. 25 of the Hyderabad Agricultural Debtors Relief Act did not 
operate as a bar to the proceedings and the debtors’ right to contend that the transac- 
tion purporting to be a sale was im the nature of a mortgage was not affected at all. 


The facts appear in the judgment. 


R. @. Bhadekar, for the petitioners. 
A. A. D. Shaikh, with G. S. Shanbag and S. L. Patel, for opponent No. 3. 


S. M. Suan J. This revision application is directed against the order passed 
by the learned Munsiff at Sillod, dismissing the debtors’ application under s. 4 
read with s. 24 of the Hyderabad Agricultural Debtors Relief Act. The debtors 
made an application for & declaration that the transfer of survey No. 41 situat- 
ed at Mohal, Taluka Sillod, which was effected by a sale-deed was really 
in the nature of a mortgage. To this application the purchaser Bhikaji was 
made a party opponent and one Rangoo, who was in possession of the land, was 
also joined as party to the application. It was contended for the debtors that 
they had alienated the suit land on 5th Tir 1346 Fasli to opponent No. 1 by 
a registered sale-deed, but that on the next day opponent No. 1 had executed 
one bond promising to return the land on payment of Rs. 2,000. Opponent 
No. 2 was made a party to the application because according to the debtors 
there was a partition between opponents Nos. 1 and 2 and the land in question 
had gone to the share of opponent No. 1. In answer to this application made 
by the debtors opponents Nos. 1 and 2 admitted the debtors’ claim, that is to 
say, they admitted that the sale in favour of opponent No. 1 was really in the 


*Decided, July 26, 1960. Civil Revision section 3 of the repealed Act; and 


Application No. 2028 of 1958. 
+The section is as follows: — 
25. Nothing in section 24 shall apply to— 
{s) Any transfer which has been finally 
adjudged to be a transfer other than a mort- 
ago by a deoree of a Court of competent 
furisdiction or by a Board established under 


(ï) Any bona fide transferee for valuc 
without notice of the real nature of such 
transfer or his representative where such 
transferee or representative holds under regis- 
tered deed executed on or before the 
commencement of the repealed Act. 
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nature of a mortgage. It is certainly surprising and extremely unusual that 
a purchaser of a property under a registered sale-deed should accept the con- 
tention of the vendor that the transaction was really in the nature of a mort- 
gage. Nevertheless, so far as this application by the debtors was concerned, 
the fact remains that both opponents Nos. 1 and 2 admitted that the transac- 
tion was in the nature of a mortgage. Rangoo opponent No. 3, however, con- 
tested the application stating that he was a protected tenant in respect of tke 
land in.question and further that he was declared the owner of the land under 
the provisions of the Hyderabad Tenancy Act. He alleged that opponents 
Nos. 1 and 2 had failed in the Revenue Department to get his rights over- 
ruled and that, therefore, they in collusion with the debtors had instigated the 
dobtors to make the present application. 


The learned Munsiff raised two issues in the case, (1) Whether the appli- 
cants mortgaged the suit land to Bhikaji (opponent No. 1) in lieu of a loan 
of Rs. 2,000 for a period of 15 years and executed an ostensible sale-deed on 
doth Tir 1346 Fasli as alleged in the application, and (2) What is the effect 
of s3. 25 of the Hyderabad Agricultural Debtors Relief Act over the application. 
The learned Munsiff decided to try the second issue as a preliminary issue and call- 
ed upon the parties to advance their arguments in respect thereof. After 
hearing the arguments the learned Munsiff came to the conclusion that inas- 
much as opponent No. 3 was declared as the owner of the disputed land under 
s3. 3B of the Hyderabad Tenancy Act in the year 1956 and the objection peti- 
tion filed by opponent No. 2 was dismissed, that decision of the Revenue autho- 
rities was final as far as the right of ownership of opponent No. 3 over the 
land was concerned and that, therefore, the question as to the transfer by the 
debtors being in the nature of a mortgage could not be re-agitated. The learn- 
ed Munsiff was further of the opinion that opponents Nos. 1 and 2 had no 
concern with the land any longer, and therefore, they could not give any title 
to the debtors which they did not possess. In the view of the learned Munsift 
the land had passed to a third person and when a competent Court had ad- 
judicated the rights of the parties, s. 25 of the Hyderabad Agricultural Debt- 
ors Relief Act clearly operated as a bar to the proceedings of the kind before 
him. In the result, the learned Munsiff decided the preliminary issue against 
the debtors and dismissed their application. It is against this order of the 
learned Munsiff dismissing the debtors’ application that the present revision 
application has been filed in this Court. 


In support of this application, it was contended by the learned advocate for 
the debtors that the entire approach of the learned Munsiff was erroneous in 
law and that in spite of the fact that opponent No. 3 was declared an owner 
under the Tenancy Act, the debtors’ right to apply for adjustment of their 
debts under s. 4 of the Hyderabad Agricultural Debtors Relief Act and also to 
apply for a declaration that the particular transaction purporting to be a sale 
was in the nature of a mortgage, could not be whittled down. On the other hand. 
it was contended by the learned advocate for opponent No. 3 that the debtors 
having failed to take any action for as long as 20 years on the alleged agree- 
ment of reconveyance, could not possibly maintain an application under s. 4 
read with s. 24 of the Hyderabad Agricultural Debtors Relief Act on the basis 
thereof.» He contended that the declaration of ownership in favour of oppo- 
No. 3 was proteeted by the provisions of s. 25 of that Act and consequently 
the learned Munsiff was perfectly right in dismissing the debtors’ application. 

Now, it must be remembered that opponent No. 3 was only a protected tenant 
in respect of the suit land and it was only by virtue of certain provisions of 
the Tenancy Act that a declaration was given in his favour by the competent 
authority under that Act that he had become the owner of that land.. To the 
proceedings before the competent authority under the Tenancy Act for this 
purpose, however, the debtors were not at all parties and quite rightly so, 
because, they had already sold the land to opponent No. 1, and it was oppo- 
nent No. 1 and also opponent No. 2 whose names had appeared in the record 
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of rights as the owners of the land ever since the sale-deed was passed in 
favour of opponent No. 1 in 1346 Fasli. Opponents Nos. 1 and 2 opposed the 
application made by opponent No. 3 before the ‘authority under the Tenancy 
Act, but eventually that application was allowed and opponent No. 3 was de- 
clared the owner of the land. This, however, could not affect the right of 
the debtors which was conferred upon them by the provisions of a different 
statute altogether. The Hyderabad Agricultural Debtors Relief Act confer- 
red a special privilege upon the agricultural debtors to apply to the Debtors’ 
Court for the purpose of being relieved from all their debts in the manner 
prescribed by that Act. Along with this privilege and for the effective exer- 
cise of this privilege another special privilege was granted to them and that 
was to contest any alienation that they had made in the past as being one in 
the nature of a mortgage. All that the debtors have done in this case is to 
exercise this privilege conferred upon them by the Hyderabad Agricultural- 
Debtors Relief Act and irrespective of whether they eventually succeed or lose, 
the application made by them for a declaration that the transaction purport- 
ing to be a sale was really in the nature of a mortgage must be entertained 
and decided on its merits. The protection, which opponent No. 3 seeks under 
s. 25 of the Hyderabad Agricultural Debtors Relief Act, I am afraid, is not 
available to him. That section: protects any transfer which has been adjudged 
to be a transfer other than a mortgage by a decree of a Court of competent 
jurisdiction or by a Board established under s. 3 of the repealed Act. Ob- 
viously, this provision does not apply to the sale-deed sought to be attacked 
by the debtors in the present application. That sale-deed was never the sub- 
ject-matter of any litigation in any competent Court or before any Board se 
far and that, therefore, there was no occasion for the same being adjudged as 
a transfer other than a mortgage. That section further protects a bona fide 
transferee for value without notice of the real nature of such transfer or his 
representative where such transferee or representative holds a registered deed 
executed on or before the commencement of the Act. Admittedly, this provi- 
sion also does not protect opponent No. 3, because, by no stretch of imagma- 
tion can he be said to be a bona fide transferee for value without notice of the 
real nature of the transfer by the debtors in favour of opponent No. 1, nor 
can he be said to be a transferee under a registered deed executed on or before 
the commencement of the repealed Act. All that opponent No. 3 in this ease 
has got is a declaration by a competent authority under the Tenancy Act that 
he had become the owner of the land in question. It may be that a sale certifi- 
cate has been granted to him in order to confer a title upon him. But on ace- 
count of the sale certificate he does not become a transferee for value with- 
‘out notice of the real nature of the transfer by the debtors in favour of oppo- 
nent No. 1 nor does he become a transferee under a registered deed executed 
on or before the commencement of the repealed Act. That declaration and 
certificate, if amy, were granted to him.under the Tenancy Act, whereas this 
clause of s. 25 of the Hyderabad Agricultural Debtors Relief Act talks about 
a registered deed executed on or before the commencement of the repealed 
Act, and the Act which was repealed by the Hyderabad Agricultural Debtors 
Relief Act was the Debts Conciliation Act of 1849 Fasli. Obviously, that Act 
came into operation as far back as in 1349 Fasli (1940 A.D.) and in order 
to secure the protection under cl. (2) of s. 25 the transferee must be one under 
a registered deed executed on or before the commencement of the repealed Act 
i.e. on or before 1349 Fasli i.e. 1940 A.D. In this case,-the declaration and 
the certificate, if any, were granted to opponent No. 3 in 1956. Obviously, 
therefore, this clause of s. 25 of the Hyderabad Agricultural Debtors Relief 
ae can have no application and opponent No. 3 can derive no benefit out 
of it. : 

The position, therefore, is that irrespective of the declaration given to oppo- 
nent No. 3 as regards the ownership of the land, the debtors’ right to contend 
that the transaction purporting to be a sale was in the nature of a mortgage 
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is not affected at all, and, therefore, it is necessary that their application 
should be disposed of on merits. 

In the result, the application is allowed, the order passed by the learned 
Munsiff is set aside and the application is remanded to him for disposal ac- 
eording to law. The costs of this revision application will be costs in the ap- 
plication. The Rule is made absolute. ' ; 

: Application allowed. 


Before Mr. Justice S. M. Shah. 


M/s. KHEMCHAND & CO. v. M/s. SHIVDANMAL AGARWAL.® 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 58, 63—Presidency Small Cause 
Courts’ Act (XV of 1882), Sec. 9—Property attached by City Civil Court in execu- 
tion of decree passed by it—Objection to attachment made by person and Court de- 
-ciding against him—Suit by such person filed under O. XXI, r. 63 in Small Causes 
Court to establish his right to attached property—Whether Small Causes Court has 
jurisdiction to entertain suit, - A 


Where in execution of a decree passed by the City Civil Court some property is 
' attached by that Court and under O. XXI, r. 58, of the Civil Procedure Code, 1908, 
objection to the attachment is made by a person and the Court decides the matter 
against him, such a person cannot file a suit under O. XXI, r. 63, of the Code in 
the Small Causes Court to establish his right to the attached property. Such a suit 
can only be brought in the City Civil Court which had made the order of attachment 
in execution of the decree. 
Palani Mudaliar v. Kaveri Ammal; agreed with. 
Bibi Phul Kumari v. Ghanshyam Misra" and K. I. Narainan v. K. I. Nilakandan 
Nambudri,’ referred to. í 


t 


The facts-appear in the judgment. 


A. G. Parekh, for the applicant. 
HM. A. Rane, for the opponents. 


S. M. Span J. This application is directed against the order passed by the 
learned Judge of the Small Causes Court at Bombay in Suit No. 2357/12520 
of 1956 whereby the suit was dismissed on the ground that the Court had no 
jurisdiction to entertain it. 

The plaintiffs, who are the applicants before me, filed the. suit against the 
defendants for a declaration that the property attached and mentioned in 
exh. C to the plaint belonged to and was in the possession of the plaintiffs on 
the date of the attachment and that the said property was not liable to be 
attached in execution of the defendants’ decree against Messrs. Raghunathrai 
Shrinivas, and claiming return of the said property to the plaintiffs or in the 
alternative its value i.e. Rs. 1,100 from the defendants or in the further alter- 
native claiming the said sum as and by way of damages from the defendants. 
It appears that the defendants had obtained a decree in the Bombay City Civil 
Court against Messrs. Raghunathrai Shrinivas for a sum of Rs. 6,547-2-0 and 
interest and costs and while executing the said decree against the judgment- 
debtors on January 13, 1956, attached through the Sheriff of Bombay certain 
movable articles lying in one of the rooms of flat No. 13 on the third floor of 
Ishwar Bhuvan, ‘A’ Road, Churchgate, Bombay, belonging to and-in possession 
of the plaintiffs. The plaintiffs’ firm thereupon made an application under 
O. XXI, r. 58, of the Code of Civil Procedure to the Bombay City Civil Court 
for raising the attachment on ‘the ground that the said articles belonged to 

Decided, July 26, 1960. Civil Revision 2 (1907) 10 Bom. L.R. 1, s.c. L.R. 35 
Application No. 1827 of 1958. .A. 22. 

[1936] A.I.R. Mad. 551. 8 (1881) LL.R. 4 Mad. 181. 
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the plaintiff firm and its partners. On August 7, 1956, the City Civil Court 
allowed the claim of the plaintiffs in respect of certain articles and disallowed 
the claim in respect of certain other articles which were mentioned in Schedule 
«C annexed to the plaint. The plaintiff firm, therefore, in the suit that 
it filed claimed those articles which were attached as belonging to it on the 
date of the attachment. In short, the plaintiffs’ suit was for adjudication that 
the articles mentioned in exh. C to the plaint belonged to and were in possession 
of themselves and their partners on the date of the attachment and that the 
said property was not liable to attachment and to be sold in execution of the 
decree. As a matter of fact, the plaintiff firm by the suit sought to set aside 
the attachment which was levied by the City Civil Court inasmuch as that 
Court had disallowed its claim preferred under O. XXI, r. 58. In answer 
to the plaint, the defendants filed their written statement of defence and it 
was contended that the Court had no jurisdiction to entertain and try the 
suit, inasmuch as the order of attachment was issued by the City Civil Court 
and to adjudicate upon that matter would mean to set aside the order of at- 
tachment levied by the City Civil Court over which the Small Causes Court 
had no jurisdiction. The point as to jurisdiction raised by the defendants was 
tried as a preliminary issue and the learned Judge of the Small Causes Court 
came to the conclusion that it had no jurisdiction to entertain the suit the 
aim and object of which was to set aside the order passed by the City Civik 
Court in execution. It is against that order that the present revision appli- 
cation has been filed by the plaintiffs in this Court. 


In support of this application, it was contended by the learned advocate ap- 
pearing for the plaintiffs that so long as the suit was filed in a Court of com- 
petent jurisdiction irrespective of whether such Court was of inferior or supe- 
rior jurisdiction the order passed by such Court would be binding upon the 
Court which had passed the order in execution against which the suit was 
filed. It was, however, conceded that the suit was filed under O. XXI, r. 63, 
of the Code of Civil Procedure and that it was a suit of a statutory nature. 
It was only by reason of the order having been passed against the plaintiffs 
in this suit by the City Civil Court under O. XXI, r. 58 that the plaintiffs 
sought to file the suit under O. XXI, r. 63 for the purpose of establishing their 
right to the property which was attached. Now, prima facie it would appear 
that such a suit, which is not really a suit of ordinary nature can only be 
filed in a Court in its ordinary jurisdiction which had passed the order under 
O. XXI, r. 58 in execution of its own decree. It seems to me that no other 
Court can possibly entertain such a suit at all. In this case, the suit was filed 
in the Small Causes Court and I am told that but for the Rules made by the 
High Court under s. 9 of the Presidency Small Cause Courts Act by 
which rr. 58 and 63 of O. XXI have been made applicable to the Small Causes 
Court, that Court would not have any jurisdiction at all to entertain a suit 
filed under r. 63 of O. XXI. It was conceded that the entire Civil Procedure 
Code which applies to the City Civil Court does not apply to the Small Causes 
Court. Only some of the provisions of the Code are made applicable by. reason 
of the rules made by the High Court under s. 9 of the Presidency Small Cause 
Courts Act. One can, therefore, well infer that whatever provisions haye been 
made applicable to the Small Causes Court by such rules they are intended 
only for the purpose of suits and proceedings that could properly be insti- 
tuted in the Small Causes Court under the provisions of the Presidency 
Small Cause Courts Act.. Accordingly, if a decree passed in a suit by the 
Small Causes Court is sought to be executed, it would be executed by the 
Small Causes Court itself, and if in execution of such a decree any pronerty 
is attached and if somebody comes forward to claim it as his own and not liable 
to be attached, the executing Court will go into the question as to whether 
the property was liable to be attached or not by virtue of the application of 
O. XXI, r. 58, to that Court under the Rules made by the High Court. In 
the event of such a claim being rejected, the person who put forward the 
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elaim might choose to avail of the statutory right provided by O. XXI, r. 63, 
which also was specially made applicable to the Small Causes Court by the 
rules made by the High Court in order to establish his right to the property 
which was attached in execution and thereby set aside the order passed by 
that very Court in execution of the decree. Where, however, a decree is pass- 
ed by the City Civil Court and in execution of that decree by the City Civil 
Court itself an objection is put forward by somebody claiming that the pro- 
perty attached in execution of that decree was not liable to be attached and 
that it belonged to him and the Court in execution decides the matter against 
such person, then surely, in my opinion, such person could not go to the Small 
Causes Court for the purpose of filing a suit under O. XXI, r. 63, of the Civil 
Procedure Code to establish his right to the property which was ordered to 
be attached by the City Civil Court in execution of a decree passed by itself 
and seek to obtain a decree which would have the effect of setting aside the 
order passed by the City Civil Court. The argument put forward on behalf 
of the plaintiffs would have had some force if the entire Code of Civil Pro- 
cedure applied as much to the Small Causes Court as to the City Civil Court, 
but that is not the case. As a matter of concession or as a matter of conve- 
nience to the people instituting suits and proceedings in the Small Causes 
Court the High Court in exercise of its powers under s. 9 of the Presidency 
Small Cause Courts Act made rules applying some of the provisions 
including rr. 58 and 68 of O. XXI of the Code of Civil Procedure to that 
Court. Accordingly, it cannot be said that the Small Causes Court has an 
overall jurisdiction over the orders passed by the City Civil Court in execu- 
tion of its decrees, only because the value of the property attached by the 
City Civil Court comes within the purview of the Small Causes Court. The 
jurisdiction of the Small Causes Court in such cases is not to be determined 
with reference to the value of the property attached but with reference to 
the object and nature of the suit itself. The suit, as already observed, is not 
of an ordinary character. It is a suit of a statutory nature specifically de- 
signed to set aside the order passed by the executing Court. Unless, there- 
fere, there is a specific provision to the contrary, such a suit, in my opinion, 
could only be brought in the same Court in its ordinary jurisdiction as the 
one which had made the order of attachment in execution of the decree. 


In support of this view that I am taking a reference may be made to the 
decision in Palam Mudaliar v. Kaveri Ammal.1 The facts were practically on 
all fours with the facts of the present case before me and the learned Judge 
who decided that case held that the Small Causes Court had no jurisdiction 
to entertain the suit under O. XXI, r. 63, of the Code of Civil Procedure when 
the property was attached by the City ‘Civil Court in execution of a decree 
passed by itself. In course of the judgment the learned Judge referred to the 
decision of the Privy Council in Bibi Phul Kumari v. Ghanshyam Misra,? 
where it was observed that the statutory suit given to the unsuccessful party 
in claim proceedings under the Code involved in every case a prayer for set- 
ting aside of a summary order of a civil Court. The learned Judge observed 
(p. 552) :— , 

“Now it seems to me to stand to reason that in such case the Small Cause Court 
cannot entertain a suit of which the aim and object is to release property from an 
attachment made by order of the City Civil Court. If the suit succeeded it would in- 
volve the setting aside of an order made by the City Civil Court over which the Small 
Cause Court has no jurisdiction or control whatever. I ‘see no reason why the City 
Civil Court should not have entertained this suit. S. 3, City Civil Courts Act, (which 
is the same as section 8 of our City Civil Courts Act), does not stand in the way. What 
it says is that the Court has jurisdiction to receive, try and dispose of all suits and 
proceedings of a civil nature not exceeding Rs. 2,500 in value and arising within the 
City of Madras except suits or proceedings which are cognizable by the Small Cause 


1 [1936] ALR. Mad. 551. 2 (1907) 10 Bom. L.R. 1, s.c. L.R. 85 I.A. 22. 


988 THE BOMBAY LAW REPORTER, [VoL LX, 


Court. The value of the subject-matter of this suit (Rs. 95) is well within the juris- 
dictional value of suits which the Small Cause Court can entertain. But, as already 
stated, I think this suit was not cognizable by the Small Cause Court.” 

With respect, I agree with the view taken by the learned Judge in that ease. 
I have already stated that the value of the subject-matter in this suit is un- 
doubtedly within the jurisdiction of the Small Causes Court, but that by itself 
cannot decide the jurisdiction of the Small Causes Court for the purpose of 
entertaining a suit of this nature. A reference was made by the learned 
advocate for the plaintiffs to K. I. Narainan v. K. I. Nilakandan Nambudri® 
That was, however, a case where a suit was filed for the purpose of a declara- 
tion that the properties which were attached in execution of a decree belonged 
to the plaintiff and that they were not liable to be attached. In course of the 
judgment it seems to have been observed that where such a suit is filed in 
any competent Court which may be an inferior Court to the one which had 
passed the decree and was executing it, the decree passed by such a Court, 
would be binding upon the latter. I am afraid much water has run down 
the Ganges ever since 1880. Besides, the observations which the learned 
Judges made in that case seem to be obiter. We have got the observations 
of the Privy Council, as pointed out above, that the aim and object of a suit 
of this nature is to set aside the order passed by the Court in execution under 
O. XXI, r. 58. If that is the effect of a decree that may be passed in a suit 
of this nature, then the suit could ‘only be cognizable by the same Court in its 
ordinary jurisdiction which was executing the decree passed by itself or at 
best in a Court of concurrent jurisdiction, but certainly not in the Small Causes 
Court, to which, as stated above, the Code of Civil Procedure does not apply 
as a whole, but only such of the provisions thereof as have been made appli- 
cable by the Rules made by the High Court under s. 9 of the Presidency Small 
Cause Courts Act. 

For these reasons, I agree with the view expressed by the learned Judge 
in the Court below and hold that the Small Causes Court had no jurisdiction 
to entertain a suit of this type. The application is, therefore, dismissed and 
the Rule is discharged with costs. 

Application dismissed. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


PANDURANG SAKHARAM JADHAV v. NAGO HIRU GHARAT.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31, 4—Bom- 
bay Tenancy Act (Bom. XXIX of 1939)—Interpretation Act, 1889 [52 & 53 Vict. Ch. 
63], Sec. 38—Bombay General Clauses Act (Bom. I of 1904), Sec. 7—Mortgagee in 
possession introducing tenant on lands in 1948-49 before coming into force of Act 
of 1948—Lands restored to owner on application by him under Bombay Agricultural 
Debtors Relief Act that sale in nature of mortgage—Application by owner for de- 
claration that tenant not tenant of lands—Whether such tenant deemed to be a 
tenant under Act of 1948—Right accrued, what is—Right to take advantage of enact- 
ment without doing any act to avail oneself of that right whether can be deemed 
“right accrued.” 


The petitioner, who was the owner of certain lands, sold these in 1944 to one P who 
in turn sold these to V. In 1948-49 the opponent was introduced on the lands as 
tenant by V. In 1947 the petitioner made an application under the Bombay Agri- 
cultural Debtors Relief Act, 1947, contending that the transaction between him 
and P was a mortgage and in this proceeding it was held that the transaction was a 
mortgage. An order for restoring the lands to the petitioner was made on his pay- 
ing the amount found due. In 1956 the petitioner gave a notice to the opponent 
terminating his tenancy and in 1957 he made an application to the Mamlatdar for 


3 (1881) I.L.R. 4 Mad. 131. Application No. 289 of 1980. 
* Decided, August 4, 1960. Special Civil ar : 
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obtaining a declaration that the opponent was not a tenant of the lands. The oppo- 
nent inter alia contended that as he was a tenant of the mortgagee in 1948-49, ie. 
before the coming into force of the Bombay Tenancy and Agricultural Lands Act, 
1948, in December 1948, he must be deemed to be a tenant under the Act of 1948:— 

Held, ‘that as the opponent became a tenant of the lands for the first time in 
1948-49 when the Tenancy Act of 1939 was in force, he was not a protected tenant 
within the meaning of that Act and, therefore, he could not be deemed to be a 
protected tenant under s. 31 of the Act of 1948, 

that as the opponent was a tenant from a mortgagee in possession and derived 
title through him, he could not be deemed to be a tenant under s. 4 of the Act: 

Kanji Kurji v. Kala Gopal,’ referred to; and 

that as the opponent’s lease came to an end when the interest of the mortgagee in 
the lands terminated, ie. when the mortgage was redeemed, he could not thereafter 
be deemed to be a tenant under s. 4. 

Jaswantrai Tricumlal v. Bai Jiwi,2 referred to. 

A mere right existing in the members of the community or any class of them to 
take advantage of an enactment, without any act done by any individual towards 
availing himself of that right, cannot properly be deemed a “right accrued” within 
the meaning of a saving section, such as is contained in-s. 38 of the Interpretation 
Act, 1889, or s. 7 of the Bombay General Clauses Act, 1904. 

Maganbhai Jethabhai Patel v. Somabhai,’ referred to. 


The facts appear in the judgment. 


A. T. Pati, for the petitioner. 
YV. B. Rege, for opponent No. 1. 


CHAINANI C.J. The petitioner is the owner of the two lands in dispute. On 
January 17, 1944, he sold these lands to one Govind Khandu Patil, who in turn 
sold them to Parsharam Atmaram Vichare. After Vichare purchased the lands, 
they were given on lease to Govind Khandu Patil, who cultivated them till 
1947-48. Since 1948-49, opponent No. 1, hereinafter referred to as the oppo- 
nent, has been cultivating the lands. From the admissions made by the peti- 
tioner in his evidence, it appears that the opponent had been introduced on 
the lands as a tenant by Vichare in 194849. On June 25, 1947, the petitioner 
made an application under the Bombay Agricultural Debtors Relief Act, in 
which he contended that the transaction between him and Govind Khandu Patil 
was a mortgage. He prayed for redemption of that mortgage. In that proceed- 
ing, it was held that the transaction was a mortgage and an order was made 
for possession of the, lands being restored to the petitioner on his paying the 
amount found due. On December 27, 1956, the petitioner gave a notice to the 
opponent terminating his tenancy. In that notice he stated that he was giving 
this notice without prejudice to his legal rights. Subsequently, the petitioner 
also made an application for obtaining possession of the land under s. 31 read 
with s. 29 of the Tenancy Act of 1948, but that application was withdrawn. 
On August 9, 1957, the petitioner passed a receipt for the rent received by him 
for the year 1956-57. In that receipt it is stated that he had accepted the rent 
under protest and without prejudice to his contention that the opponent was 
not a tenant. On September 11, 1957, the petitioner made an application to the 
Mamlatdar for obtaining a declaration that the opponent was not a tenant of 
the lands. The opponent relied on the conduct of the petitioner in giving a 
notice to him for termination of his tenancy and in accepting rent from him, 
and contended that the petitioner had thereby recognised him as his tenant. 
These contentions were accepted by the Mamlatdar, who accordingly held that 
the opponent was a tenant of the lands. The order made by the Mamlatdar 
was set aside by the Prant Officer. “He referred to the fact that in the rent re- 
celpt passed by the petitioner, he had stated that he was accepting the rent 


1 (1957) 59 Bom. L.R. 846. 3 (1958) 60 Bom. L.R. 1383, F.B. 
2 (1056) 59 Bom. L.R. 168, F.B. 
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without prejudice to his contention that the opponent was not a tenant of the 
lands. The Prant Officer came to the conclusion that after the redemption of 
the mortgage, the petitioner had not allowed the opponent to hold over and that 
on the other hand he had disputed his title as a tenant. He, therefore, held 
that the tenancy came to an end when the mortgage was redeemed. Against this 
order, the opponent applied in revision to the Bombay Revenue Tribunal. 
Before the Tribunal the opponent raised what the Tribunal has described as 
a new point and it was that, as he was a tenant of the mortgagee in 1948-49, 
i.e. before the coming into force of the Bombay Tenancy and Agricultural Lands 
Act, 1948, in December 1948, he must be deemed to be a tenant under the Act 
of 1948. This contention was accepted by the Tribunal. The Tribunal accord- 
ingly set aside the order of the Prant Officer and restored the order of the 
Mamlatdar. Against the order made by the Revenue Tribunal, the petitioner 
has filed the present application. 

Mr. Patil, who appears on behalf of the petitioner, has raised various points. 
He has urged that the Tribunal should not have allowed the opponent to make 
out a new case in the revision application filed by him. He has contended that, 
under s. 832(2)(v) of the Bombay Agricultural Debtors Relief Act, the award 
made in favour of the petitioner will prevail over the rights, if any, acquired by 
the opponent to continue in possession of the lands under the Tenancy 
Act. Another argument advanced by Mr. Patil is that the lease of the lands 
by Vichare to the opponent cannot affect the petitioner’s right to obtain pos- 
session of the land, as it took place during the pendency of his application under 
the Bombay Agricultural Debtors Relief Act. The last point, which Mr. Patil - 
has urged, is that the opponent is not entitled to the protection of the 1948 Act - 
after the redemption of the mortgage, as he was not a protected tenant under 
the Act of 1939. ` 

We do not think that it is necessary for us to deal with all the points, which 
have been urged by Mr. Patil, as in our opinion he must succeed on the last 
point, which he has urged, that the opponent cannot now claim to be a tenant 
under the Act of 1948. The opponent became a tenant of the lands for the first 
time in 1948-49, when the Tenancy Act of 1939 was in force. He was, there- 
fore, not a protected tenant within the meaning of that Act. Section 31 of the 
Act of 1948, as it stood when this Act came into force, provided: 

“For the purposes of this Act, a person shall be recognised to be a protected tenant 
if such person has been deemed to be a protected tenant under section 3, 3A or 4 of the 
Bombay Tenancy Act, 1939.” 

The opponent was not a protected tenant under the Act of 1939. He cannot, 
therefore, be deemed to be a protected tenant under the Act of 1948, 

Mr. Rege, who appears on behalf of the opponent, has relied on the definition 
of the word ‘‘tenant’’ contained in cl. (18) of s. 2 of the Act of 1948, as it stood 
in 1948, according to which ‘‘ ‘tenant’ means an agriculturist who holds land 
on lease and includes a person who is deemed to be a tenant under the provi- 
sions of this Act.’’ Section 4 of the Act states that 4 

“A person lawfully cultivating any land belonging to another person shall be deem- 
ed to be a tenant, if such land is not cultivated personally by the owner and if such 
person is not—... 

(c) a mortgagee in possession.” 

It has been held in Kanji Kurji v. Kala Gopal! that the words ‘‘mortgagee in 
possession’’ in s. 4(c) include all persons, who derive title under a mortgagee 
in possession, and that, therefore, a tenant from a mortgagee in possession, who 
derives title through him, cannot acquire the status of a deemed tenant or a 
statutory tenant under the Act. The opponent cannot, therefore, be deemed 
to be a tenant under s. 4 of the Act. Section 3 of the Act makes the provisions 
of Chapter V of the Transfer of Property Act applicable to tenancies and leases 
of agricultural lands in so far as they are not inconsistent with the provisions 
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of the Act. The opponent had been brought on the land by the mortgagee. 
Under s. 111(c) of the Transfer of Property Act, his lease came to an end when 
the interest of the mortgagee in the land terminated, ie. when the mortgage 
was redeemed. Thereafter he cannot be deemed to be a tenant under s. 4. He 
eannot also be recognised to be a protected tenant under s. 31, as he was not a 
protected tenant under the Act of 1939. There is also no other provision in 
the Act, under which the opponent is entitled to continue in possession of the 
lands as a tenant of the petitioner. ‘ 

Mr. Rege has contended that under the Bombay Tenancy Act, 1939, the 
opponent had acquired the right to continue in possession of the lands until his 
tenancy was terminated as provided in that Act. He has urged that this right 
cannot be held to have been taken away merely by reason of the repeal of the 
1939 Act. This argument cannot be accepted, because the protection given to 
him by the 1939 Act ceased to exist when that Act was repealed. Thereafter 
he could only claim those rights conferred by the 1939 Act, as had already 
become vested or as were expressly saved. The only rights saved by s. 89(2) 
of the 1948 Act are rights which had already been acquired or which had already 
accrued. A mere right existing in the members of the community or any class 
of them to take advantage of an enactment, without any act done by any indi- 
vidual towards availing himself of that right, cannot properly be deemed a 
“right accrued” within the meaning of a saving section, such as is contained 
in s. 38 of the Interpretation Act, or s. 7 of the Bombay General Clauses Act 
(see Craies on Statute Law, 1952 Edition, page 324). In Maganbhat Jetha- 
‘bhai Patel v. Somabhai2 at p. 1387, it was observed :— 

. ` ©...what has got to be borne in mind is that when one speaks of vested rights, those 
. are rights which are not the creature of law or of an enactment, but those are rights 
which are acquired by a person claiming them by some action’ taken by him under the 
“Jaw.” 
At page 1388 it was observed: 
. “Now, it will be noticed that the General Clauses Act uses in s. 7 the expression 


'. ‘affect any right, privilege, obligation or liability acquired, accrued or incurred under 


any enactment so repealed.’ This really is a paraphrase of a vested right and therefore 
a right or privilege must be acquired or have accrued under any enactment. A right 
given by the enactment itself which has not been acquired by the party or which has 
not accrued to the party is not a vested right in the sense in which vested right is under- 
stood...But when we talk of a vested right, we are not talking of a right in that wide 
sense, but a vested right is a right used in the sense which the Privy Council has defined 
and described, viz, a right of which a party claiming it has availed himself under the 
statute by doing any act and not merely by relying on the right conferred by the statute 
itself...It may further be said that no person has a vested right to any law continuing 
on the statute book. No citizen can say that a protection given to him by the Legisla- 
ture must indefinitely continue and cannot be taken away unless,...by reason of the 
presence of that law on the statute book he has acquired some right, he has taken some 
action, he has changed his position which has brought into existence some right which is 
vested in him.” 

The opponent had not taken any action in order to assert such rights as were 
conferred on him by the Act of 1939 before that Act was repealed. He had 
not changed his position in any way on account of that Act. The rights given 
to him by the Act had, therefore, not become vested in him and they came to 
an end when that Act was repealed, unless there is anything in the Act of 1948, 
which can be held to have saved those rights. As I have already stated, s. 31 
of this Act does not protect the opponent because he was not a protected tenant 
under the Act of 1939. His rights as a tenant of the mortgagee came to an end 
when the mortgage was redeemed. He cannot be deemed to be a tenant there- 
after in view of s. 4(c) of the Act. There is also no other provision in the Act 
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of 1948, which would entitle the opponent to continue in possession as a tenant 
of the lands after the redemption of the mortgage. 

Mr. Rege has relied on the observations in the Full Bench judgment of this 
Court in Jaswantrai Tricumlal v. Bai JiwiS that so far as the Act of 1939 is 
concerned, the tenants of mortgagees in possession became statutory tenants 
on the redemption of the mortgage. These observations must, however, be read 
in the context. The observations oceur in the portion of the judgment, which 
deals with the decision of a Division Bench of this Court in Dinkar Bhagwant 
v. Rau Babaji.4 That was a case, in which the tenant of the mortgagee was a 
protected tenant under the Act of 1939. Under s. 31 of the Act of 1948, he was, 
therefore, a protected tenant within the meaning of this Act and was conse- 
quently entitled to the protection given by this Act. The observations -of the 
Full Bench must, therefore, be regarded as applying to tenants of mortgagees, 
who were protected tenants within the meaning of the Act of 1939. They will 
not assist the opponent because he was not a protected tenant under the Act 
of 1939. 

The petition must, therefore, succeed. We set aside the order made by the 
Revenue Tribunal and restore the order made by the Prant Officer declaring 
that opponent No. 1 is not a tenant of the lands. The petitioner should get his 
costs from opponent No. 1. 

Application allowed. 


Before Mr. Justice Patel and Mr. Justice Patwardhan. 


B. S. KERKAR v. P. N. SHAH.” ; 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
29—Bombay Civil Courts Act (Bom. XIV of 1869), Secs. 5, 8, 14, 16, 17—Whether 
Assistant Judge has jurisdiction to hear and dispose of civil revisional applications 
under s. 29(3) of Bombay Rent Act. 


An Assistant Judge has jurisdiction to hear and dispose of civil revisional applica- 
tions filed in the District Court under s. 29(3) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947.’ 

Vishwanath v. Prabhakar,' differed from. ; 
Nagendra Nath Dey v. Suresh Chandra Dey; referred to. 


THE facts appear in the judgment. 


H. R. Gokhale, for the applicant (In All C.R.As.). 

M. G. Dharamsey, for the opponent (In C.R.A. Nos. 150 to 158, 155, 156, 
158, 159 and 163 of 1958). 

I. C. Bhatt, for the opponent (In C.R.A. Nos. 157, 161 and 162 of 1958). 


PATWARDHAN J. The question we are called upon to consider in these 14. 
civil revisional applications is, whether the learned Assistant Judge had juris- 
diction to hear and dispose of civil revisional applications filed in the District 
Court under s. 29(3) of the Bombay Rents, Hotel and Lodging House Rates 
oe) Act, 1947, hereinafter called, for brevity’s sake, the Bombay Rent 

ct. ` 
The petitioner before us in these 14 civil revisional applications is a land- 
lord. He owns two buildings, one of which has 10 double-room tenements and 
the other has 7 single-room tenements. One of these single-rooms has been 
given to one Bake who collects rent from other tenants. The landlord charges 


3 (1956) 59 Bom. L.R. 168, F.B., at P. 175. reversing the order passed by A.S. Rangnekar 

4 (1958) 59 Bom. L.R. 101. Civil Judge, J. D.: Thana, ‘in Miscellaneous 

*Decided, August 11/12, 1960. Civil Revi- Application No. 283 of 1954. 2 
sion Application No. 150 of 1958 (with Civil 1 (1860) 62 Bom. L.R. 950. : 
Revision Applications Nos. 151 to 168 of 1988), 2 (1932) L.R. 59 LA. 283, 3.0. 34 Bom 
from the decision of D. G. Gatne, Assistant L.R. 1085. 
Judge, Thana, in C.R.A. No. 169 of 1958, 
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Rs. 30 per month for the double-room and Rs. 20 for the single-room. This is 
the contract rent. ae 

All. the 16 tenants—Bake did not join them—made applications under 
s. 11(1)(@) of the Bombay Rent Act for fixation of standard rent on the alle- 
gation that the rent at which the premises were let was excessive. The tenants 
contended that the fair rent for the double-room would not be more than 
Rs. 16 and for the single-room not more than Rs. 11. 

The Rent Court, i.e., the learned Judge, J. D., Thana, entered into an ela- 
borate enquiry and came to the conclusion that the contractual rent was the 
standard rent and dismissed the tenants’ applications. on June 11, 1956. He 
held that the standard rent for the double-room was Rs. 30 and the standard 
rent for the single-room was Rs. 20. 

No appeals lay from the orders made by the Rent Court when that Court fixed 
the standard rent. The tenants’ application for fixation.of standard rent was 
not made in any suit or proceeding in which an appeal lay. This admitted 
position follows from the following material portion of s. 29(/): 

“Provided that no such appeal shall lie from... 

(1I) an order made upon an application for fixing the standard rent or for deter- 
mining the permitted increases in respect of any premises except in a suit or proceed- 
ing in which an appeal lies.” 

Being aggrieved by the aforesaid orders, only 14 tenants, out the 16, applied 
to the District Court, Thana, under s. 29(3). These civil revisional applica- 
tions were heard by the learned Assistant Judge, who allowed the applications. 
He came to the conclusion that the rent charged by the landlord was excessive 
and he fixed the standard rent at Rs. 25 in the case of the double-room and 
Rs. 16-7-0 in the case of the single-room. . 

The landlord has come in revision under s. 115 of the Civil Procedure Code, 
against these orders of the learned Assistant Judge, Thana.. 

The first point taken on behalf of the landlord in these civil revisional ap- 
plications before us is that the learned Assistant Judge had no jurisdiction to 
hear applications under s. 29(3) of the Bombay Rent Act. The material por- 
tion of s. 29(3) is in these terms: 

“Where no appeal lies under this section from a decree or order in any suit or 
proceeding, the District Court, may for the purpose of satisfying itself that the decree 
or order made was according to law, call for the case in which such decree or order 
was made and pass such order with respect thereto as it thinks fit.” 

In order to determine this question it is necessary to refer to ss. 5, 8, 14. 16 
and 17 of the Bombay Civil Courts Act, 1869 (Bombay Act XIV of 1869). 
An application under s. 29(3) is undoubtedly an application under a special 
Act. The District Judge had the power to refer applications under special 
Acts to any Assistant Judge for disposal. The marginal note to s. 16, how- 
ever, says that s. 16 deals with the original jurisdiction of Assistant Judges, 
and the argument is that as applications under s. 29 (3) are applica- 
tions in revision, they are not original applications and, therefore, s. 16 
will not apply. The marginal notes do not form part of the section, 
and though it is permissible to use the marginal note for the purpose 
of interpretation, the note need not cramp the interpretation, if the words 
of the section are clear and unambiguous. Section 16 in terms permits the 
District Judge to refer applications under special Acts to any Assistant Judge 
for disposal. The revisional application under s. 29(3) of the Bombay Rent 
Act is undoubtedly an application though it is not an application in the ori- 
ginal jurisdiction but under the revisional jurisdiction. We are bound to 
give effect to the words used by the Legislature and there is nothing in the 
language used to compel us to hold that s. 16 is to be restricted to matters in 
the original jurisdiction. Section 16 also gives the District Judge power to 
transfer miscellaneous applications to the Assistant Judge—miscellaneous ap- 
plications even if they are of the nature of appeals. The words ‘not being of 
e LR—83. 
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the nature of appeals’’ have been deleted by Bombay Act XCIV of 1958. Applica- 
tions under s. 29(3) can even be considered as miscellaneous applications that 
have to be heard by the District Court. The District Judge has power to 
transfer them to an Assistant Judge, whether they are of the nature of appeals 
or otherwise. If applications under s. 29(3) are termed as miscellaneous ap- 
plications, they would directly fall within the ambit of s. 16 and the Assis- 
tant Judge would have jurisdiction to dispose of such applications. There is 
no difficulty in characterising applications under s. 29(3) as miscellaneous 
applications. 

Even s. 17 could be pressed into service to arrive at the same conclusion. 
Section 17 is in these terms: 

“The Provincial Government may, by notification in the official Gazette, empower 
any Assistant Judge to try such appeals from the decrees and orders of the subordinate 
courts as would lie to the District Judge and as may be referred by him to the 
Assistant Judge. 

Decrees and orders passed under this section by an Assistant Judge shall have the 
same force and shall be subject to the same rules as regards procedure and appeals as 
decrees and orders passed by the District Judge.” 

An Assistant Judge could validly try appeals referred to him under s. 17. 
These revisions under s. 29(3) are in substance in the nature of appeals. The 
District Court has to satisfy itself that the order complained of was accord- 
ing to law. If the order complained of is not according to law, the District 
Court has jurisdiction to pass any such order with respect thereto as the Dis- 
trict Court may deem fit. This jurisdiction by its very nature is in the nature 
of an appellate jurisdiction. If a revision could be heard by a District Judge, 
the Provincial Government has the power to empower Assistant Judges to try 
matters which are of the nature of appeals. As the Privy Council has stated 
in Nagendra Nath Dey v. Suresh Chandra Dey’ (p. 287): ; 

“application by a party to an Appellate Court, asking it to set aside in revision 
a decision of a subordinate Court is an appeal within the ordinary acceptance of the 
term.” 

Our attention has been drawn to the decision of Mr. Justice Naik 
in Vishwanath v. Prabhakar? in which he has taken .a different 
view from the one we are taking. Mr. Justice Naik has held that a civil revi- 
sional anvlication under s. 29(3) could not be heard by an Assistant Judge 
as the District Judee has no power to refer such matters to Assistant Judges 
under s. 16. Mr. Justice Naik has held that s. 16 must be restricted to applica- 
tions in the original jurisdiction and as applications under s. 29(3) could not 
be considered to be original in their nature, s. 16 will not apply and the Assist- 
ant Judge will have no jurisdiction to deal with these applications. With res- 
pect. we do not agree with this conclusion. An Assistant Judge can hear ap- 
peals from decrees or orders under the Rent Act. Such appeals could be trans- 
ferred to him under s. 17. A revision under s. 29(3) is as good as an appeal 
except that interference is restricted to questions of law. Even in a second 
appeal, interference is restricted to questions of law under s. 100 of the Civil 
Procedure Code. If the Assistant Judge can legitimately hear appeals under 
the Bombay Rent Act, there should not be any objection in principle to his 
hearing revisions. An Assistant Judge is as much an integral part of the Dis- 
trict Court as the District Judge himself. We are entitled to put a construc- 
tion on the statute so as to confer jurisdiction rather than to oust it. Hundreds 
of civil revisional applications under s. 29(3) must have been heard and dis- 
posed of by Assistant Judges and if we hold that Assistant Judges have no 
jurisdiction to hear such civil revisional applications, all those orders will be 
nnll and void as without jurisdiction. This consideration has also weighed 
with us in arriving at the conclusion at which we have arrived. 


1 (1981) L.R. 59 I.A. 283, s.c. 34 Bom. 2 (1860) 62 Bom. L.R. 950. 
L.R. 1065.- 
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We have heard Mr. Gokhale on the merits. but we are not inclined to inter- 
fere with the order of the learned Assistant Judge on the merits. Mr. Gokhale 
has contended that the learned Assistant Judge had no jurisdiction to inter- 
fere with findings of fact arrived at by the learned trial Judge. According 
to Mr. Gokhale, the only jurisdiction, which the learned Assistant Judge could 
have exercised, was to satisfy himself that the order made by the trial 
Judge was according to law. According to Mr. Gokhale, the learned 
Assistant Judge accepted all the findings arrived at by the learned 
trial Judge and in spite of the acceptance of those findings varied the 
standard rent. Mr. Gokhale pointed out. authorities of this Court which 
lay down that the landlord is entitled to a gross return of 8-2/3 per cent. 
on his investment in the construction of a building and a gross return of 6 
per cent. on the value of the land. Mr. Gokhale contended that if these con- 
siderations are borne in mind, the standard rent would be the same as the eon- 
tractual rent. We are hearing these applications under s. 115 of the Civil 
Procedure Code, and interference with orders under revision is discretionary. 
We have also no jurisdiction to interfere with questions of fact. The learned 
Assistant Judge considered the whole case in all its aspects and came to the 
conclusion that the contractual rent was not the standard rent and he reduced 
the standard rent by a few rupees. It is not possible to say that this finding 
of the learned Assistant Judge is without jurisdiction. He sent for the record 
of the case, satisfied himself as to whether the order under revision was accord- 
ing to law, and passed an order which he thought fit with respect thereto. If 
the learned Assistant Judge came to the'conclusion that the landlord could 
get a fair return by charging the tenants a rent which. according to the learn- 
ed Assistant Judge, was the standard rent, it will not be possible for us to say 
that he acted without jurisdiction. 

The result, therefore, is that these applications fail and the rules are dis- 


charged with costs. 
5 4; Rule discharged. 


Before Mr. Justice S. M. Shah. 


KAMALAKAR MAHADEV BHAGAT v. THE SCINDIA STEAM 
NAVIGATION CO. LTD.* 

Admiralty jurisdiction—Suit for damage caused to property on high seas by ship—Whe-. 

ther such suit can be entertained exclusively by High Court on its Admiralty Side— 
' Claim for such damage whether can be preferred in the High Court of Admiralty 

in rem, or in personam—Scope and nature of Admiralty jurisdiction exercised by High 
Court of Admiralty in England—Maritime lien, nature and effect of—Exclusive juris- 
diction of Court: of Admiralty over torts committed on high seas—Colonial Courts 
Administration Act, 1890 (53 & 54 Vict., Ch. 27 )—Colonial Courts of Admiralty (India) 
Act, 1891 (XVI of 1891), Sec: 2—Bombay City Civil Court Act (Bom. XL of 1948), 
Secs, 3, 12. 


` The High Court of Bombay on its Admiralty Side has exclusive jurisdiction to 
entertain a suit in respect of damage caused by a ship to property on the high seas. 
A claim for such darnage can be preferred in the High Court ‘of Admiralty either by 
proceedings in rem, that is, against the body of the ship, or by proceedings in per- 
sonam, that is, against the owners of the ship. The jurisdiction to entertain an action 
either in rem or in personam in respect of such damage is only with the Admiralty 
Side of the High Court of Bombay. 

The scope and nature of the Admiralty jurisdiction exercised by the High Court of 
Admiralty in England in 1890 when the Colonial Courts Administration Act, 1890 
(53 & 54 Victoria, Chapter 27) was passed,—examined and ascertained. 


“Decided, August, 5, 1960. First Appeal Mehta, Principal Judge, City Civil Court, 
No. 113 of 1968, from the order passed by R.B. Bombay, in Suit No. 2957 of 1954. ` 
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Bold Buccleugh, Hamilton v. Baker: The “Sara”,’ The Ripon City,’ The Tolten,' 
Mersey Docks and Harbour Board v. Turner: The “Zeta”; The Ruckers; The Her- 
cules,’ The Tubantia’ In re: “The Asia”? Bardot v. The Augusta,” Bombay C. & R 
Steam Nav. Co. v. Heleux, Master &c." and The Liverpool, Brazil, and River Plate 
Steam Navigation Company Ltd. v. Henry Benham,” referred io. 

Muhammad Yusuf v. Peninsular and Oriental Steam Navigation Company,” dis- 


tinguished. 
Tue facts appear in the judgment. 


8S. S. Rangnekar, with C. R. Dalvt, instructed by F. S. Parekh & Co., for 
the appellant. 

F. 8. Nariman, with B. Zatwalla, instructed by Payne & Co., for the respon- 
dent. 


S. M. Swan J. This is an appeal against an order passed by the learned 
Principal Judge of the City Civil Court, Bombay, on April 29, 1958, rejecting 
the plaint filed by the plaintiff-appellant in suit No. 2957 of 1954 in the City 
Civil Court at Bombay, holding that the City Civil Court had no jurisdiction 
to entertain the suit. 

The plaintiff appellant is a fisherman and at the material time was the owner 
of a country craft ‘‘Pandavi’’. He filed the above suit against the defendant 
company as owners of a cargo boat ‘‘Jalmanjari’’ claiming a sum of Rs. 10,000 
as and by way of damages alleged to have been suffered by him on account of 
a collision at a distance of about 10 miles from Worli Sea Shore between the 
defendant company’s said cargo boat ‘‘Jalmanjari’’ and the plaintiff’s country 
craft ‘‘Pandavi’’, alleged to have occurred due to the negligence of the defen- 
dant company, its servants and agents on the said boat resulting in the break- 
ing in two parts and sinking of the plaintiff’s country craft. 

The plaintiff alleged in the plaint that the defendant company was the 
employer of the Master and the crew of the said cargo boat ‘‘Jalmanjari’’, 
that on or about January 11, 1954, his country craft ‘‘Pandavi’’ along with 
the other fishing country crafts belonging to different fishermen from Worli 
Village left Worli harbour for deep sea fishing, that he and the other fishermen 
had gone about 10 miles out on the sea from the shore where the depth of the 
sea was on an average about 9 fathoms, and that several fishing stakes were 
provided for tying up country crafts engaged in deep sea fishing at that 
distance, each stake being about 120 feet in length and 24 feet in circumference 
at the top and showing above sea level about 24 feet during high tide and 
36 feet during low tide. It was further alleged that on the said date the said 
‘*Pandavi’’ along with the other country erafts reached the place near the 
stakes at about 4 P.M. and the plaintiff end the other fishermen started spread- 
ing nets and their fishing operations at about 7 P.M. The plaintiff then alleg- 
ed that his country craft and those of others were tied up to the fishing stakes 
and that they were at their proper place and well outside the prohibited area. 
He further alleged that all the fishing crafts including his own were showing 
lights, that it was a moon lit night, that the weather was clear and the visibility 
was good, and that the tide being low at that time the fishing stakes were show- 
ing about 36 feet above the sea level, so that they could be distinctly visible 
from a distance. The plaintiff then went on to allege that at about 9-30 P.M. 
the defendant company’s cargo boat ‘‘Jalmanjari’’ which was then coming 
from north-west direction deviated from its proper course and it was navigated 
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so rashly and negligently and with such excessive speed that it suddenly came 
in line with the fishing stakes without giving any warning. When the defen- 
dant company’s cargo boat was at about 100 yards away, the plaintiff alleged, 
the occupants of the country crafts which wers tied up to the fishing stakes 
began shouting and warned the defendant company ’s cargo boat of the danger 
of collision. The defendant company’s cargo boat, however, did not stop its 
engines or attempt to reduce its speed and negligently proceeded at great speed 
and ran into three fishing stakes and broke the same, proceeded further in a 
rash and negligent manner and at excessive speed and dashed forcibly against 
the plaintiff’s country craft ‘‘Pandavi’’ with the result that all the occupants 
of ‘“Pandavi’’ were thrown off into the sea and ‘‘Pandavi’’ itself broke into 
two pieces and sank. lt was alleged that in spite of it, the defendant com- 
pany’s cargo boat failed to stop and without caring to see what had happened 
proceeded further on its voyage with the same excessive speed. The plaintiff 
then alleged that the occupants of ‘‘Pandavi’’ who were thrown off into the 
sea on account of the collision were later picked up by the other country crafts 
and brought to the shore in the early hours of the next morning. He also 
alleged that as a result of the collision some of the occupants of ‘*Pandavi’’ 
were injured and treated in the Sion Hospital for their injuries. One Eknath 
Dhondu Adelkar, according to the plaintiff, was not found and his body could 
not be traced and he was, therefore, presumably drowned. The occupants of 
‘‘Pandavi’’? who were brought to the shore thereafter lodged a complaint with 
the police. The plaintiff alleged that the said collision was due to the rash 
and negligent navigation of the defendant company’s cargo boat ‘‘Jalmanjari”’ 
in breach of the legal regulations for preventing collision by those on board 
her and in the employment of the defendant company. The plaintiff submitted 
that in any event, the defendant company’s cargo boat ‘‘Jalmanjari’’ was 
navigated without exercise of reasonable care and skill, that the said collision 
was caused by reason of the negligence of those who were in charge of the navi- 
gation thereof and that he had suffered damages estimated at Rs. 10,000. The 
plaintiff further stated that thereafter he carried on correspondence with the 
Principal Officer, Mercantile Marine Department and the Director of Fisheries, 
but he was informed that as they were unable to locate the launch responsible 
for the damage, the matter could not be pursued further. The plaintiff repeat- 
ed his allegation that it was the defendant company’s cargo boat ‘‘Jalmanjari’’ 
that had caused the said damage in the circumstances stated in the earlier 
paragraphs of the plaint. Thereafter the plaintiff by his attorneys’ letter 
dated January 19, 1954, called upon the defendant company to pay a sum of 
Rs. 10,000 as damages suffered by him as a result of the said collision. The 
defendant company, however, by its letter dated January 20, 1954, denied its 
liability stating that its vessel was never involved in any collision as alleged 
on January 11, 1954, or otherwise. 

The defendant company by its written statement contended that the City 
Civil Court had no jurisdiction to try the suit. On merits it denied that its 
cargo boat ‘‘Jaimanjari’’ deviated from her proper course or that it was navi- 
gated rashly or negligently or with excessive speed or without any warning or 
that it came in line with the fishing stakes as alleged by the plaintiff or at all. 
Tt is not necessary for the purposes of this appeal and for the purpose of the 
decision of the question that arises in this appeal to state the further conten- 
tions raised by the defendant company in its written statement. It may, how- 
ever, be stated that the defendant company denied all the allegations made by 
the plaintiff in his plaint in foto and stated that the plaintiff was not entitled 
to claim any damages from it as claimed by him in his plaint. 

On the pleadings, several issues were raised by the learned Judge one of 
which was, ‘‘Whether this Court has jurisdiction to entertain and try the suit’’. 
It was suggested by both the learned counsel, who appeared for the parties in 
the suit, that the issue in regard to the jurisdiction of the Court might be tried 
as a preliminary issue to avoid further costs and inconvenience to the parties. 
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It may be stated at this stage that another suit No. 68 of 1955 was filed 
against the defendant company m the City Civil Court for damages amounting 
to Rs. 3,600 in respect of the damage caused to three of the fishing stakes by 
the “alleged collision. Yet another suit being Pauper Suit No. 725 of 1955 was 
also tued against the defendant company by the heirs and legal representatives 
of the tisherman Eknath Dhondu Adelkar who was alleged to have been pre- 
sumably drowned and lost his lite as a result of the said collision, claim- 
ing damages m a sum of Rs. 20,000. In these two suits also an issue was raised 
as to whether the Court had jurisdiction to entertain the suits and the counsel 
appearing for the parties in those two suits also suggested that the issue in 
regard to the jurisdiction of the Court might be tried as a preliminary issue. The 
learned Principal Judge accepted the suggestion and agreed to try the issue 
as to Jurisdiction as a prelumimary issue, which, as stated above, was common to 
all the three suits. : 

Elaborate arguments were advanced by the counsel on both sides on the 
question as to jurisdiction before the learned Principal Judge and the learned 
Principal Judge came to the conclusion that the City Civil. Court had 
no jurisdiction in all the three suits holding that the subject-matter of 
the suits entirely Jay within the Admiralty Jurisdiction of the High Court. 
Accordmgiy, he passed an order rejecting the plaints in all three suits and 
directing that they be returned to the respective plaintiffs for being presented 
to the proper Court. It is against this order of the learned Principal Judge 
of the City Civil Court that the present appeal as well as two other appeals 
being Appeals Nos. 114 and 115 of 1958 have been filed in this Court. 

In support of these appeals, it was contended by Mr. Rangnekar, the learned 
counsel for the appellants-plaintiffs, that the three suits which were filed by 
the plaintiffs were all actions in personam and as such, they did not fall within 
the Admiralty Jurisdiction of the High Court and that, therefore, the Civil 
Court could take cognizance of those suits. On the other hand, it was con- 
tended by Mr. Nariman, the learned counsel for the respondent-defendant com- 
pany in all the three appeals that the cause of: action in all the three suits ` 
was the damage alleged to have been caused by the defendant company’s cargo 
boat in a collision at sea and that, therefore, all those three suits were cogni- 
zable only by the High Court as a Court of Admiralty or vice Admiralty or as 
a Colonial Court of Admiralty and that, accordingly, the City Civil- Court’ 
could not take cognizance of any of those suits under the provisions of s. 3 of 
the Bombay City. Civil Court Act XL of 1948. 

Now, in order to, examine the merits of these rival contentions it is neces- 
sary in the first instance to refer to s. 3 of the Bombay City: Civil Court Act. 
That section provides :— à 

“The State. Government may, by Notification in the Oficial Gazette, establish for 
the Greater Bombay a court, to be called the Bombay City Civil Court. Notwithstand- 
ing anything contained in any law, such court shall have jurisdiction to receive, try and 
dispose of all suits and other proceedings of a civil nature not exceeding ten thousand 
[now twenty-five thousand] rupees in value, and arising within the Greater Bombay, 
except suits or proceedings which are cognizable— . 

(a) by the High Court as.a Court of Admiralty or Vice-Admiralty or as a Colo- 
nial Court of Admiralty or as, a Court having testamentary, intestate or matrimonial 
jurisdiction, or wt i 

(b) by the High Court for the relief of insolvent-debtors, or 

(c) by the High Court under any special law other than the Letters Patent, or 

(d) by the Small Cause Court: 

Provided that the State Government may, from time to time, after consultation with 
the High Court, by a like notification extend the jurisdiction of the City Court to any 
suits or proceedings (which are cognizable by the High Court as a court having testa- 
ae or pari jurisdiction or for the relief of insolvent-debtors).” 

t will appear from this section that if a suit or proceeding is cogni 
the High Court inter alia as a Court of Ainara or Vee deae oe a 
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Colonial Court of Admiralty, then cognizance of such a suit or proceeding by 
the City Civil Court is completely barred. So far as the present three suits 
are coucerned, it is not disputed that all of them are of a civil nature, but if 
it is shown that they are suits which the High Court as a Court of Admiralty 
can take cognizance of, then in spite of those suits being of a civil nature, the 
City Civil Court would have no jurisdiction to entertain them. In other words, 
the City Civil Court could try those suits only if the High Court on its 
Admiralty Side could not take cognizance of them. It becomes necessary, 
therefore, to ascertain what precisely is the Admiralty Jurisdiction which the 
High Court of Bombay is entitled to exercise. 

At the outset, it may be convenient to note that for the first time Admiralty 
Jurisdiction came to be invested in the Recorders Court at Bombay which was 
established by a Charter dated February 20, 1798. Prior to that there was 
Mayor’s Court at Bombay established by Charter dated January 8, 1788, which 
had only civil, criminal and ecclesiastical jurisdictions. The Recorders Court, 
however, was substituted by the Supreme Court of Judicature at Bombay which 
was established by Letters Patent issued under ‘the Charter of 1823. This 
Court also had the four Jurisdictions, namely, Civil, Criminal, Ecclesiastical 
and Admiralty. Clause 48 of these Letters Patent provided as follows: 

“And it is Our further will and pleasure, and We do hereby grant, ordain, establish, 
and appoint, That the said Supreme Court of Judicature at Bombay shall be a Court of 
Admiralty, in and for the said Town and Island of Bombay, and the limits thereof, and 
the Factories subordinate thereto, and all the territories which now are or hereafter 
may be subject to, or dependent upon the said Government. And We do hereby com- 
mit and grant to the said Supreme Court of Judicature at Bombay full power and 
authority to take cognizance of, hear, examine, try and determine all causes, civil and 


transport money, maritime usury, bottomry or respondentia, or to extortions, trespasses, 
injuries, complaints, demands, and matters, civil and maritime, whatsoever, between 
merchants, owners, and proprietors of ships and vessels, employed or used within the 
jurisdiction aforesaid or between others, contracted, done, had, or commenced in, upon, 
or by the high seas or public rivers, or ports, creeks, harbours and places overflown 


part of Great Britain called England, together with all and singular their incidents, 
emergents, and dependencies, annexed and connexed causes whatsoever; and to pro- 
ceed summarily therein, with all possible despatch, according to the course of our Ad- 
miralty of that part of Great Britain called England, without the strict formalities 
of law, considering only the truth of the fact and the equity of the case,” 

It will appear from this clause that though several matters are enumerated in 
respect of which the Supreme Court of Judicature at Bombay had full power 
and authority to take cognizance of, the jurisdiction of the Admiralty side of 
the Supreme Court was the same as was used and exercised in that part of the 
Great Britain called England. In other words, the Supreme Court of Judi- 
cature at Bombay was invested with the same jurisdiction on its Admiralty 
Side as the jurisdiction which was exercised by the High Court of Admiralty 
in England. Apart from this, however, it may be noted that cl. 48 specifically 
gave Jurisdiction to the Supreme Court of Judicature at Bombay to try and 
determine all causes, civil and maritime and all matters which inter alia relat- 
ed to injuries between owners and proprietors of ships and vessels or between 
others which were done upon the high seas. These words might include the 
claim for damages which was made in the three suits out of which the present 
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high seas. Prima facie, therefore, it will appear that if the jurisdiction con- 
ferred upon the Supreme Court of Judicature at Bombay by cl. 48 of the 
Letters Patent continued to be the jurisdiction of this High Court, then these 
three suits would clearly be cognizable by this High Court on its Admiralty 
Side, and in that event the City Civil Court would have no jurisdiction to take 
cognizance thereof. It was contended, however, by Mr. Rangnekar, the learn- 
ed counsel for the plaintiffs, that whatever the description of the matters in 
el. 48 of the Letters Patent, the jurisdiction of the Supreme. Court of Judi- 
cature at Bombay was no more than the jurisdiction which the High Court of 
Admiralty had in England at that time and that, therefore, it was necessary 
to ascertain the precise limits of the jurisdiction of the High Court of Admiralty 
in England at that time. The contention is undoubtedly well founded but I 
will consider the question of jurisdiction of the High Court of Admiralty in 
England a little later. For the present, it is necessary further to consider as 
to whether the jurisdiction which was conferred upon the Supreme Court of 
Judicature at Bombay by the Letters Patent under the Charter of 1828 con- 
tinued intact down to date. ` : 

The Supreme Court of Judicature at Bombay which was established in 1823 
as aforesaid was superseded by the High Court of Judicature at Bombay esta- 
blished by the Letters Patent of 1862. Clause 31 of these Letters Patent pro- 
vided as follows :— 

“Admiralty and Vice-Admiralty Jurisdiction: And We do further ordain that the 
said High Court of Judicature at Bombay shall have and exercise all such civil and 
maritime jurisdiction as may now be exercised by the said Supreme Court as a Court of 
Admiralty or by any Judge of the said Court as Commissary to the Vice-Admiralty 
Court, and also such jurisdiction for the trial and adjudication of prize causes and other 
maritime questions arising in India as is now vested in any Commissioner or Commis- 
sioners appointed by Us or Our predecessors under the powers given by an Act passed 
in the Session of Parliament, held in the Thirty-ninth and Fortieth years of the Reign of 
his late Majesty King George the Third, ‘for establishing further ‘regulations for the 
Government of the British territories in India, and the better administration of justice 
within the same’.” 

From this clause it is clear that in addition to the jurisdiction for the trial and 
adjudication of prize causes and other maritime questions arising in India as 
was vested in any Commissioner appointed under an Act passed by the Imperial 
Parliament, the High Court was empowered to exercise the Admiralty and 
Vice Admiralty jurisdiction which was then exercised by the Supreme Court 
as a Court of Admiralty or by any Judge of the Supreme Court as a Com- 
missary to the Vice Admiralty Court. It may be noted that the Chief Justice 
had Vice Admiralty Jurisdiction under the Commission of July 19, 1822, and 
all or any of the Judges of the Supreme Court could be appointed Commis- 
sioners under the provisions of 39 and 40 Geo. III Ch. 79, s. 25 for the trial 
and adjudication of prize causes and other maritime questions arising in India. 
It may further be noted that the Indian High Courts Act, 1861, abolished the 
Supreme Courts at Caleutta, Madras and Bombay and the Company’s Courts 
of appeal at those places and provided for the establishment by charter of 
High Courts at those places. It was in pursuance of this Act that the High 
a of Judicature at Bombay was established by Letters Patent in the year 

The Letters Patent of 1862 were once again superseded by Letters Patent of 
1865 and cl. 32 of these Letters Patent provided as follows :— 

“And We do further ordain that the High Court of Judicature at Bombay shall have 
and exercise all such civil and maritime jurisdiction as may now be exercised by the 
said High Court as a Court of Admiralty or of Vice-Admiralty, and algo such jurisdic- 
tion for the trial and adjudication of prize causes and other maritime questions arising 
in India, as may now be exercised by the said High Court.” ‘ 

By these Letters Patent, it will appear, the Admiralty Jurisdiction of the 
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High Court of Bombay was not expanded, but it was the same as could be exer- 
cised by it under the Letters Patent of 1862. 

In 1890 the British Parliament passed an Act called the Colonial Courts 
of Admiralty Act, 1890 (53 & 54 Vict. Ch. 27) providing that the Legislature 
of British India may declare certain Courts to be Colonial Courts of Admiralty 
and the Courts so declared shall have the Admiralty Jurisdiction declared 
under the Act. In exercise of the powers conferred by this Act, the Indian 
Legislature passed. Act XVI of 1891, s. 2 whereof declared the High Courts: at 
Calcutta, Madras and Bombay and some other Courts to be Colonial Courts of 
the Admiralty and these Courts were invested with such Admiralty Jurisdie- 
tion as was exercised by the High Court of Admiralty in England under any 
statute or otherwise. It will appear from the provisions of the Colonial Courts 
of Admiralty Act of 1890 that whatever may have been the Admiralty Juris- 
diction of the High Court of Judicature at Bombay prior to it being declared 
as a Colonial Court of Admiralty by Act XVI of 1891, as from the date of 
that High Court being declared as a Colonial Court of Admiralty it exercised 
only such Admiralty Jurisdiction as was exercised by the High Court of Ad- 
miralty in England under any statute or otherwise. It is on account of this 
provision that it becomes absolutely necessary to consider the extent and nature 
of the Admiralty Jurisdiction of the High Court of Admiralty in England which 
existed at the time when the Colonial Courts of Admiralty Act of 1890 was pass- 
ed by the British Parliament. The Admiralty jurisdiction of the Supreme 
Court of Judicature at Bombay under cl. 48 of the Letters Patent of 1823 was 
undoubtedly inherited by the High Court of Bombay which was established by 
the Charter of 1862 and later continued under the Letters Patent of 1865. 
But, as I will point out later, the jurisdiction of the High Court of Admiralty 
in England in the meantime had been considerably expanded inter alia by the 
Act of 1840 and the Act of 1861 and this extension of the jurisdiction of the 
High Court of Admiralty in England was not made applicable to the High 
Court of Bombay thongh it was established in 1862. It seems, therefore, that 
in order to bring about an uniformity between the jurisdiction of the High 
Court of Admiralty in England and the jurisdiction of the High Courts of 
Admiralty in India as well as in other British posSessions, the British Parlia- 
ment found it necessary to enact the Colonial Courts of Admiralty Act of 1890 
inter ala providing that the Legislature of British India may declare certain 
Courts to be Colonial Courts of Admiralty and the Courts so declared shall have 
the Admiralty jurisdiction as was exercised by the High Court of Admiralty 
in England under any statute or otherwise. In view of this legislation, there- 
fore, it would be relevant to consider as to what the extent of the Admiralty 
Jurisdiction of the Supreme Court of Judicature at Bombay was under the ` 
Charter of 1823 or of the High Court at Bombay in 1862 and 1865 respectively. 

The next in point of time comes the Indian Independence Act of 1947. By 
ss. 18(/) and 18(3) of that Act the existing laws were continued in force until 
other provision was made by the appropriate Legislature of India and Pakis- 
tan or other authority having power in that behalf. This was followed by the 
India (Consequential Provision) Act, 1949, s. 1 whereof continued all the exist- 
ing laws and thereafter by art. 872 of the Constitution it was provided that 
notwithstanding the repeal of the Indian Independence Act, 1947, all the laws 
in force in India immediately before the commencement of the Constitution 
shall continue in force until altered or repealed or amended by a competent 
Legislature or other competent authority. The Indian Independence Act, 
1947, it may be noted, was repealed by art. 395 of the Constitution of india. 
it will thus be seen that the High Court of Judicature at Bombay in parti- 
cular being one of the Colonial Courts of Admiralty under Act XVI of 1891 
today exercises the same Admiralty Jurisdiction as was exercised by the High 
Court of Admiralty in England in 1890 when the Colonial Courts of Admiralty 
Act was passed by the British Parliament. We have, therefore, to examine 
and ascertain as to what was the scope and nature of jurisdiction of the High 


1002 THE BOMBAY LAW REPORTER. [VoL. LX. 


Court of Admiralty in England either under any statute or otherwise in the 
year 1890, because it would be just that jurisdiction which is exercisable by 
the High Court of Judicature at Bombay down to date. 

Now, the Admiralty jurisdiction in England has had an ancient origin and 
has passed through several vicissitudes during the past several centuries. Al- 
though the present jurisdiction of the Admiralty Division of the High Court 
in England is based partly on statutes, primarily and mostly it is based on 
principles previously adopted by the Admiralty Court from the general law 
of the sea, observed by Western nations, instanced in early time, e.g. by the 
laws of Oleron, and in later times widely followed in the general practice of 
continental nations. It had been characteristic of English Judges exercising 
admiralty jurisdiction to look to ‘‘the general law of the sea’’ for two allied, 
but distinct, purposes; first to resolve doubts on a question of English law by 
adopting what they believed to be the relevant rule of the ‘‘general law’’; 
and secondly, as a principle of judicial policy in order to avoid creating di- 
vergence from the general law. The importance to maritime commerce of uni- 
formity in all seas, the world over, seems to have received frequent emphasis 
both before the Judicature Acts and thereafter. It was upon these princi- 
ples that the High Court of Admiralty in England wherever there was no 
proper judicial precedent to be followed, resorted to ‘‘the general law of the 
sea” in order to resolve doubts, if any, about the English law of Admiralty 
and preserve international uniformity in maritime law. 

Reference at this stage may be made to a passage in ‘‘Roscoe’s Admiralty 
Practice’’, 5th edn., at pages 2 and 3 which explains the genesis of the High 
Court of Admiralty in England. That passage is as follows:— 

“In medieval times not only was there a Lord High Admiral, but also Admirals 
for different portions of the seas around the British Islands; there was, for instance, 
an Admiral of the West and an Admiral of the North. These officers necessarily pos- 
sessed disciplinary powers over vessels under their command, and in addition were in a 
sense sea magistrates, for they were the only maritime officials with both authority and 
power. They had especially to determine disputes in regard to the capture at sea of 
enemy property; in other wonds, in regard to prize. By a natural evolution they be- 
came also arbitrators in maritime disputes. It was an obvious step from the exercise 
of a personal jurisdiction of a rude legal kind by officials whose functions were primarily 
executive to the appointment of deputies who became recognized Judges. Finally there 
emerged from among these deputies a personage who, from deputy of the Lord High 
Admiral, became the appointed Judge of the English High Court of Admiralty, who had 
criminal jurisdiction, who in time of war fulfilled duties as a judge of the Prize Court 
_ and exercised in the Instance Court jurisdiction finally limited.to certain maritime causes. 
The germs of these two jurisdictions, which eventually became quite separate, we have 
already noted in the functions in medieval times of the Lord High Admiral and his 
fellows. This is in a few lines an epitome of the genesis of the High Court of Admiralty 
which struggled on for centuries side by side with the Common Law and Chancery 
Courts of England—the one seeking to enlarge, the others to limit its jurisdiction.” 


It was on account of this rivalry between the High Court of Admiralty and 
the Court of Common law in regard to their respective jurisdictions that an 
Act was passed in 1389 entitled ‘‘An Act concerning what things the Admiral 
and his deputy shall meddle.’’ It provided 

“That the Admirals and their deputies shall not meddle from henceforth of anything 
done within the realm, but only of a thing done upon the sea, as it hath been used in 
the time of our noble prince King Edward, grandfather of our Lord the King that now is.” 
It appears, however, that although this statute was intended to prevent the 
Court exercising any jurisdiction except concerning things wholly and exclu- 
sively done upon the sea, the Admiralty Court did not seem to have acquiesced 
in any such interpretation of it. The civil lawyers stoutly contended that the 
statute did not apply to contracts, and the Court continued to assert the dis- 
puted jurisdiction; so that after a little time the Legislature found it neces- 
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sary to pass another statute couched in more explicit language. In 1391 an 
Act was passed which enacted as follows :— 

“It is declared, ordained and established that of all manner of contracts, pleas, and 
quarrels, and all other things rising within the bodies of the counties, as well by land 
as by water, and also of wreck of the sea, the Admiral’s Court shall have no manner 
of cognizance, power, nor jurisdiction; but all such manner of contracts, pleas, and 
quarrels and all other things rising within the bodies of counties, as well by land as 
by water, as afore, and also wreck of the sea, shall be tried, determined, discussed and 
remedied by the laws of the land, and not before nor by the Samra nor his lieutenant 
in any wise.” 

By this Act the jurisdiction of the High Court of Amii was restricted 
only to things done upon the high seas and the High Court of Admiralty had 
no jurisdiction whatever to similar things arising within the body of a county. 
These two enactments undoubtedly raised a formidable barrier against the en- 
croachments of the Admiralty on the jurisdiction of the Common Law Court, 
but the Judges of the Court nevertheless cherished the idea of general juris- 
diction over maritime causes, and refused obedience to statutes which accord- 
ing to them were not in accordance with the principles of justice. According- 
ly, whenever an opportunity offered, they attempted to assert forbidden juris- 
diction and although the proceedings in the Court were frequently stayed by 
the writs of prohibition, it was found necessary to provide a more effectual 
check. Another Act, therefore, was passed to give a direct remedy to persons 
wrongfully pursued in the Court. It enacted that the statute and the Com- 
mon law be holden against the Admiral and his lieutenant and that the party 
grieved shall have his action on the case against him that doth unlawfully 
pursue. . It appears that after this enactment was passed the contest for juris- 
diction became altogether unequal, but it was not completely abandoned. The 
fact, however, remained that the efforts of the Court to assert its powers were 
for a long time only feeble and intermittent. 

A reference may also be made to another passage in ‘‘Rescoe’s Admiralty 
Practice’ at page 8, to show what eventually happened in regard to the 
respective jurisdictions of the Common Law Court and the High Court of Ad- 
miralty. That passage runs as follows :— 

“To examine the various cases of prohibition relating to the Admiralty, which are 
to be found in the early reports, would be a long and tedious labour. It is sufficient 
to observe that although the common lawyers were not able always to hold, firmly and 
consistently, the ground which they had taken, they seem, so far as they could, to have 
acted upon the broad rule that nothing was to be left to the Admiralty of which the 
common law could conveniently take cognizance. This principle, though not always 
avowed, and often hidden behind quaint arguments, and sometimes only loosely en- 
forced, seems to have been the guiding principle of all the early decisions. Had the 
system of common Jaw procedure been more elastic than it was, doubtless it would 
have been made to embrace the whole jurisdiction of the Admiralty, and one great 
anomaly in our law would thus have been removed. But the technical process of the 
Courts of common law limited their jurisdiction, and hampered their procedure; and it 
was impossible, with any show of justice, to prohibit suitors from resorting to the Ad- 
miralty in cases where that Court'alone could afford a satisfactory remedy. So that,: 
as matters at last adjusted themselves, the Admiralty judges, although compelled to 
abandon all claim to general maritime jurisdiction, were yet suffered to exercise un- 
disputed authority in all maritime cases where the common law could not give redress, 

The Admiralty Court was left in possession of its jurisdiction over torts committed on 
the high seas, for that had never been disputed, and in suits of salvage also its autho- 
rity prevailed, for that was regarded as a branch of the royal prerogative, with the 
exercise of which the Court was properly entrusted. The Court had jurisdiction over 
tortious acts done upon the high seas. This jurisdiction has not been affected or alter- 
ed by modern legislation, and has been exercised by the High Court in recent times 
to restrain such acts by injunction. In suits of possession the Admiralty acquired 
jurisdiction, because it afforded a summary process unknown to the common law, by 
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which the possession of the very thing in dispute was at once dealt with, Again, in 
cases of hypothecation the Admiralty was suffered to exercise jurisdiction, because the 
contract of hypothecation was not recognized by the common law, and it was only in 
the Admiralty that the thing hypothecated could be directly proceeded against. Over 
seamen’s wages the Court, though only after a severe struggle, obtained jurisdiction, 
apparently, on the grounds that as the crew could sue together in the Admiralty Court, 
the remedy there was more convenient than at Jaw, and that seamen were entitled to 
the advantage the Admiralty afforded them of having the ship itself arrested as a 
security for their wages. These were the principal matters left within the jurisdiction 
of the Court, and even as to some of these the Admiralty judges were compelled to 
move within very narrow limits...”. 

From this passage it is quite clear that among other things the jurisdiction of 
the Court of Admiralty over all torts committed on the high seas, which it 
always enjoyed, was never disputed even by the Common Law Courts. These 
torts would naturally include cases of collision between ships on the high seas: 
and damage done to person or property as a result thereof. It seems, how- 
ever, that barring the enactments which have been already noted above, there 
was no statutory recognition of the different matters over which the High 
Court of Admiralty exercised its jurisdiction. 

In 1648 it appears an Ordinance was passed which provided :— 

“That the Court of Admiralty shall have cognizance and jurisdiction against the 
ship in all causes which concern the repairing, victualling, and furnishing provisions for 
the setting of such ships to sea; and in all cases of bottomry, and likewise in contracts 
made beyond the seas concerning shipping, or navigation, or damages happening there- 
on, or arising at sea in any voyage; and likewise in all cases of charter-parties or con- 
tracts for freight, bills of lading, mariners’ wages, or damages to goods laden on board 
ships, or other damages done by one ship or vessel to another, or by anchors or want 
of buoys.” 

At the Restoration, however, this Ordinance was set aside, as of no validity, 
but a Bill was introduced into the Parliament to carry out in legal form the 
same provisions. The Bill was, however, thrown out by the Parliament in- 
spite of a very elaborate argument in support of it by Sir Leoline Jenkins, 
who was heard at the Bar of the House of Lords. Thereafter, it appears, the 
High Court of Admiralty fell into a feeble and neglected condition, and for 
long its proceedings excited no attention. But when in the eighteenth cen- 
tury England was engaged in great maritime wars, constant appeal was made 
to the jurisdiction which the Court exercised in prize causes, and the learning 
and ability of Lord Stowell, both in Prize cases and Instance cases, raised the 
Court to a position of the highest importance. It was only from this time 
onwards that the maritime jurisprudence of the Court as a definite and reason- 


ed body of law began. 

In 1833 a Select Committee of the House of Commons, appointed to consi- 
der the question, presented a report recommending the extension of the juris- 
diction of the Court. The recommendation of the Committee, however, was 
not acted upon until the year 1840, when an Act of Parliament was passed to 
improve the practice and extend the jurisdiction of the Court. One purpose 
of this Act was to get rid of the common law veto on the exercise of the com- 
mon law jurisdiction within the body of a county, so that the High Court of 
Admiralty could also take cognizance of the things arising within the body 
of a county as much as common law Courts themselves and by cl. 23 of that 
Act it was provided: — 

“That nothing herein contained shall be deemed to preclude any of Her Majesty’s 
Courts of Law or Equity now having jurisdiction over the several subject matters and 
causes of action herelnbefore mentioned from continuing to exercise such Jurisdiction 
as fully as if this Act had not been passed”. 

This Act, however, was confined only to pleas of dam “received b ips’? 
probably because, damage otherwise than by collision eres ships we a a 
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the mind of the Parliament. Under this Act, therefore, it was open to con- 
tend that the Courts of Common Law and Equity had concurrent jurisdiction 
with the High Court of Admiralty in regard to matters arising within the 
body of a county which were referred to in the Act, particularly with regard 
to cases of damage ‘“‘received by ships’’. But when the limited scope of the 
reform introduced by this Act of 1840 was appreciated, the Parliament made 
it quite clear by the preamble to the Act of 1861 that its object was to enlarge 
the extension of jurisdiction of the High Court of Admiralty effected by the 
Act of 1840 still further. That Act was, therefore, again an Act to extend the 
jurisdiction and improve the practice of the High Court of Admiralty and 
conferred jurisdiction on the High Court of Admiralty with regard to claims 
for building, equipping ete. of ships, claims for necessaries supplied to any 
ship, claims for damage to cargo imported into the country and claims for 
damage done ‘‘by any ship’’. It also conferred jurisdiction on that Court to 
decide questions as to ownership, possession, employment and earnings of any 
ship, as to claims for salvage of life from any ship or boat within the limits 
of the United Kingdom, as to claims for wages and disbursements by the 
Master of the ship and as to claims in respect of mortgages and several other 
matters. It may be noted that the Act has also conferred upon the High Court 
of Admiralty same powers as were conferred upon the High Court of Chan- 
cery in England in regard to certain other matters and it also provided that 
the High Court of Admiralty shall be a Court of Record for all intents and 
purposes. By cl. 35 of that Act it was provided that ‘‘the Jurisdiction con- 
ferred by this Act on the High Court of Admiralty may be exercised either 
by Proceedings in rem or by Proceedings in personam”. It would appear 
from the provisions of this Act that, though the High Court of Admiralty in 
certain matters had the same jurisdiction as the Court of Chancery there were 
certain other matters and claims over which it was given an exclusive jurisdic- 
tion and one of such claims was a claim for damage done ‘‘by any ship” as 
provided in cl. 7 of the Act. It has been stated that this Act was only com- 
plementary to the Act of' 1840 because, whereas the latter only provided for 
jurisdiction in respect of damage ‘‘received by a ship’’ the former provided 
for jurisdiction in respect of damage ‘‘done by a ship’’. Be that as it may, 
it is important to remember that whereas under the Act of 1840 the High 
. Court of Admiralty and the Courts of Common Law and Chancery had con- 
current jurisdiction over certain of the matters specified in the Act, there was 
no such concurrent jurisdiction provided in the Act of 1861 particularly in 
regard to damage done ‘‘by any ship’’. It is clear, therefore, that so far as 
the claim based upon a damage caused by a ship to person or property on the 
high seas is concerned, the High Court of Admiralty under the Act of 1861 
had exclusive jurisdiction and such jurisdiction could be exercised under el. 35 
of that Act either by proceedings in rem or by proceedings in personam. Ac- 
cordingly, it seems clear to me that in cases of damage done by a ship on the 
high seas either to any person or to any property a claim for damages in res- 
pect thereof could at the choice of the party aggrieved be preferred in the High 
Court of Admiralty either by proceedings in rem, that is, against the body of 
the ship, or by proceedings tn personam, that is, against the owner of the ship. 
In any event, in my opinion, the common law Courts could not have any juris- 
diction in respect of any such claim. 

It was, however, contended by Mr. Rangnekar, the learned counsel for the 
plaintiff, that the interpretation which I am inclined to put upon the aforesaid 
provisions of the Act of 1861, would not be correct inasmuch as the common 
law Courts would have effective jurisdiction in respect of claims for damages 
—even though the damage was done by a ship on the high seas—against the 
owners of the ship who were within their jurisdiction and that, therefore, al- 
though the claimant might have an option of proceeding in the High Court 
of Admiralty in rem or in personam, when he elects to proceed in personam 
m a common law Court it could not be said that the common law Court had 
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no jurisdiction to entertain the claim. In other words, he contended that in 
regard to actions in personam in respect of damage done by a ship on the 
high seas to a person or property, both the High Court of Admiralty and the 
common law Courts had concurrent jurisdiction and that, therefore, the three 
suits which were filed by the plaintiff in the City. Civil Court could not be 
said to be beyond the jurisdiction of the City Civil Court under s. 3 of the 
City Civil Court Act. I am afraid I am unable to accept this contention for 
the reasons I will presently set out. 

It would be well to remember that the jurisdiction of a Court does not de- 
pend upon the reliefs claimed in a suit or proceeding. It depends upon the 
question as to whether the cause of action which forms the basis of the reliefs 
has arisen within its jurisdiction. It may be argued, however, that in so far 
as the jurisdiction of the common law Court is concerned, it is not necessary 
that the cause of action should invariably arise within its jurisdiction. It 
would be enough if the defendant resided or carried on business within its 
jurisdiction and in that case even if the cause of action arose elsewhere the 
common law Court would have jurisdiction to entertain the action in respect 
thereof and grant the reliefs claimed therein. It is certainly true that in the 
ordinary civil Courts suits need not necessarily be filed only if the cause of 
action on which they are based arises within their jurisdiction. The Admiralty 
law, however, is both in its scope and nature a peculiar one. Not only 
its origin in the past, but also its basis largely depended upon the princi- 
ples of the law of the sea. One of the first principles of this: law which is very 
far-reaching in its effects is the ‘‘maritime lien’’, and it is on account of this 
maritime lien that the claim for damage done by a ship on the high seas to a 
person or property can be enforced only by an Admiralty Court. Common 
Law Courts are simply incapable of giving any effect to or enforce this mari- 
time lien. It can only be enforced by the Admiralty Court by proceedings 
in rem and it was only by virtue of the later development of the law of Ad- 
miralty that a choice was given to the person aggrieved either to enforce the 
maritime lien in his favour in respect of the damage done to him or to his 
property by a ship on the high seas,‘or to proceed in personam against the 
owners of the ship. Thus, although it is open to such a person to proceed in 
personam it is only as an alternative to his original claim to proceed in rem. 
But for the maritime lien, to which he is entitled by the law of the sea he 
would not be able to sue either in rem or in personam. There have béen judi- 
cial pronouncements of high authorities as to the nature and effect of maritime 
lien. In Bold Buccleuah,’ Sir John Jervis delivering the judgment of the 
Prissy Council, observed as follows (p. 284) :— 

-Having its origin in this rule of the Civil Law, a maritime lien is well defined 
. by Lord Tenterden to mean a claim or privilege upon a thing to be carried into effect 
by legal process; and Mr. Justice Story (1 Sumner, 78) explains that process to be a 
proceeding in rem, and adds, that wherever a lien or claim is given upon the thing, 
then the Admiralty enforces it by a proceeding im rem, and’ indeed is the only Court 
competent to enforce it. A maritime lien is the foundation of the proceeding n rem, 
a process to make perfect a right inchoate from the moment the lien attaches;. i 
mig 5. Hamilton v. Baker: The ‘“‘Sara’’2 Lord Macnaghten said as follows 

p ’— 

“...ʻA maritime lien,’ as was observed in The “Two Ellens”,3 ‘must be something which 
adheres to the ship from the time that the facts happened which gave the marttime 
lien, and then continues binding on the ship until it is discharged...It commences and 
there it continues binding on the ship until it comes to an end’.” 

In The Ripon City* Gorell Barnes J. reviewed the history of the maritime 
lien in the English law in a long judgment from which, there has-been no 
subsequent dissent. The following extracts at pp. .241, 242 and 244 of the 


1 (1850-51) 7 Moore P.C. 267. ; 3 (1872) L.R. 4 P.C. 161. 
2 (1889) 14 App. Cas. 209. noes . 4 [1897] P. 226. 
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report describe the essential characteristics of a maritime lien. The learned 
Judge observed :— 

“The definition of a maritime lien as recognized by the law of maritime given by 
Lord Tenterden has thus been adopted. It is a privileged claim upon a thing in respect 
of service done to it or injury caused by it, to be carried into effect by legal process... 
The result of my examination of these principles and authorities is as follows: The 
law now recognises maritime liens in certain classes of claims, the principal being bottomry, 
salvage, wages, masters’ wages disbursements and liabilities, and damage. According 
to the definition above given, such a lien is a privileged claim upon a vessel in respect 
of service done to it, or injury caused by it, to be carried into effect by legal process. 
It is a right acquired by one over a thing belonging to another—a jus in re aliena. It 
is, so to speak, a subtraction from the absolute property of the owner in the thing.” 
The learned Judge further observed as follows (p. 244) :— 

“In my opinion, it is right in principle and only reasonable, in order to secure pru- 
dent navigation, that third persons whose property is damaged by negligence in the 
navigation of a vessel by those in charge of her should not be deprived of the security 
of the vessel...” ' ' | 

Thus, the positive principle of the automatic attachment to the ship of the 
ereditor’s lien on it is, at least, as indubitably a rule of substantive law in 
admiralty as the negative principle is at common law and there is no reason 
why the admiralty principle should give way to the common law rule. The 
lien consists in the substantive right of putting into operation the Admiralty 
Court’s executive function of arresting and selling the ship, so as to give a 
clear title to the purchaser, and thereby enforcing distribution of the proceeds 
amongst the lien creditors in accordance with their several priorities, and sub- 
ject thereto rateably. This function of the Court may well be called ‘‘exe- 
cutive’’ because, once the lien is admitted, or is established by evidence of the 
right to compensation for damage suffered through the defendant ship’s negli- 
gence, there is then no. further judicial function for the Court to perform, 
except as regards priorities, quantum and distribution of the sale proceeds. 
When the Court has thus discharged the whole of the secured claims, the 
balance, if any, of the proceeds will, if there be no limitation of liability to 
prevent it, go to the unsecured creditors and the final surplus if any to the 
owners. 

Again, it may be noted that the Admiralty jurisdiction is an integral whole, 
and cannot be divided up into water-tight compartments. As Scott L.J. ob- 
served in The Tolten® (p. 147) :— 

“,..In my view the law maritime of ‘damage’, as administered in our admiralty court, 
vests a right of action in any person, who suffers an injury anywhere in the world 
either to his person or to his property, whether movable or immovable, afloat or ashore, 
when caused by the maritime fault of the owner of a ship, he being responsible for the 
acts or defaults of his servants. If the substantive law administered by our admiralty 
court be what I have stated, it follows, at least logically, that it must be the same whether 
the procedure be in rem or in personam.” 

In regard to the exclusive jurisdiction of the Court of Admiralty in respect 
of torts committed on the higheseas his Lordship observed at p. 158 of the 
Report as follows:— | : 

“... There was-never any attempt by the common law courts, even before the Ad- 
miralty Court Act, 1840, to prohibit the admiralty court dealing with a ‘cause of damage’ 
in respect of damages caused in English territorial waters unless the scene lay inside 
‘the body of a county’; and for this purpose the body of a county ended at low water 
mark, seawards of that boundary was accepted as the exclusive jurisdiction of the Ad- 
miral, Every ‘tort on the high seas was within admiralty jurisdiction. The struggle 
with the common law courts was not about the kind of claim but about the geographical 
area of admiralty jurisdiction: and then it was only to keep it outside the body of the 
county that they fought so hard; but they construed that expression geographically as 

5 [1946] P. 135. 
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defined not by the limit of territorial waters or by the fauces terrae, but by the line of 
low water mark. Whatever doubts Dr. Lushington may have had about the kind of 
cases within ‘the jurisdiction’ were dispelled by the Act of 1861.” ; 
These passages, in my opinion, make it very plain that not only the Cou 
of Admiralty have complete and exclusive jurisdiction over torts committed on 
the high seas but they also have exclusive jurisdiction to grant reliefs in res- 
pect of those torts by virtue of the maritime lien either in proceedings im rem 
or in proceedings in personam. The common law Courts cannot, in my opi- 
nion, claim to have any jurisdiction in respect of any of these torts even if 
the proceeding is in personam against the owners of the ship. 

For the proposition that the High Court of Admiralty had the exclusive 
jurisdiction in: respect of torts committed on the high seas a passage may be 
quoted from the 3rd volume of Blackstone’s Commentaries (106) where the 
law is thus stated :— 

“Admiralty Courts have jurisdiction and power to try and determine all maritime 
causes; or such injuries, which though they are in their nature of common law cogni- 
zance, yet being committed upon the high seas, out of the reach of our ordinary Courts 
of Justice, are therefore to be remedied in a peculiar Court of their own...” ; 
This passage was quoted with approval by Lord Herschell L.C. in Mersey. 
Docks and Harbour Board v. Turner: The ‘‘Zeta’’© In that case, the question 
was as to whether the County Courts’ Admiralty jurisdiction which was pro- 
vided by the County Courts Admiralty Jurisdiction Amendment Act, 1869, 
was extended to a claim for damages caused to the ship by collision with an ob- 
ject which was not a ship, e.g. a pierhead, and it was held reversing the deci- 
sion of the Court of Appeal and restoring the decision of Sir C. Butt that that 
jurisdiction included a claim for damage to a ship by collision with such an 
object and that it was not necessarily confined to a damage by collision 
with a ship. In course of the judgment, it was observed by Lord Herschell 
L.C. at p. 478 of the Report as follows :— 

“...It is enough to say that the proposition that the Act of 1861 applies to damage 

done by a ship to persons and things other than ships has been well established by 
many authorities, the correctness of which I see no reason to question.” 
While pointing out that the jurisdiction of the Admiralty Courts in cases of 
tort was not confined in practice to those which involved a collision between 
two ships, his Lordship cited several cases in which damages were awarded to 
seamen in respect of assaults and ill-treatment by the Master. Sir William 
Scott in The Ruckers,” in which the cause of damage was in respect of a per- 
sonal assault by the master of the vessel on a passenger, while speaking of the 
action as being, ‘‘in a cause of damage’’, said :— 

“Looking to the locality of the injury, that it was done upon the high seas, it seemed 
to be fit matter for redress in that Court; that if research had shewn that the prece- 
dents had been only such as related to persons in the capacity of mariners he should 
have been unwilling to appear to extend the jurisdiction, though perhaps unable to 
assign any legal ground for such a limitation; but having regard to the report of the 
registrar he received the libel.” 

A reference may also be made to another case The Hercules,8 which was a 
proceeding to obtain restitution of the proceeds in the hands of the Court of 
Admiralty of property which had been practically taken. Sir William Scott 
observed as to the jurisdiction of the Court as follows :— 

“Now that this Court had originally cognizance of all such wrongs, in short, of all 
transactions civil and criminal upon the high seas, in which its own subjects were con~ 
cerned (and the present parties complained of are so described), is no subject of con- 
troversy; for all history of English law supports it. In the reign of King Henry VII 
(28 EL 8 c. 15) its criminal jurisdiction was in great part removed by statute to a mixed 
commission, where it still continues to reside. But that was the only part so removed. 


6 71893] A.C. 468, ab p. 482. S (1819) 2 Dodson 853, at p. 371. 
7 (1801) 4 Ch. Rob. 73. 
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All the civil authority remained as before, for neither that statute nor any other affected 
it. All practice of its civil authority since that enactment proves the existence of the 
game practice before; for nothing occurred to give it new powers. All theory regarding 
the constitution of the Court establishes the conclusion that, it must have been so.” 

Lord Herschell L.C. in The Zeta categorically observed as follows (p. 485) :— 

“My Lords, some light is, I think, thrown upon the quetion of Admiralty jurisdic- 
tion by a study of the cases in which prohibitions were issued by the Common Law 
Courts. They were frequently granted upon the ground that the wrong complained of 
arose, not on the high seas, but within the ordinary jurisdiction of the common law; 
but no case was cited to your Lordships in which a prohibition had been granted to 
restrain the exercise of jurisdiction by the Admiralty Court in relation to a wrong com- 
mitted upon the high seas.” 

A reference may also be made to the case ‘of The Tubantia,® for the purpose 
of showing that the jurisdiction of the Admiralty Court over torts committed 
on the high seas was never disputed by the Common Law Courts and that the 
Admiralty Courts had an exclusive jurisdiction in respect thereof. Sir Henry 
Duke in course of the judgment in that case observed at p. 86 as follows :— 

“To some subjects of great juristic interest which were debated I shall refer only 
in passing. That the Court has jurisdiction over the matters in question I cannot doubt. 
A suit in respect of injurious acts done upon the high seas was within the undisputed 
jurisdiction of the Court of Admiralty, as appears upon reference to Comyn’s Digest 
(Comyn’s Digest, Tit. “Admiralty” E.7), and to Blackstone’s commentaries, iil, 106.” 

In Halsbury’s Laws of England, 3rd edn., Vol. 1 under s. 9 entitled ‘‘Da- 
mage by Collision’’ the extent of jurisdiction of the Admiralty Court is stated 
as follows :— 

“The High Court of Justice acquired from the High Court of Admiralty jurisdiction 
over all wrongs committed by or to British subjects on the high seas. By statute the 
High Court has also Admiralty jurisdiction in rem and in personam over any claim for 
damage received by a ship whether within the body of a county or on the high seas 
. and over any claim for damage done by a ship.... 

Damage ‘done by a ship’ includes a claim for loss of life, or for personal injuries, 
but it does not include a claim for an indemnity in respect of statutory compensation 
paid either for personal injuries or for loss of life.” 

In regard to the exercise of jurisdiction by the High Court of Admiralty in 
England at p. 48 under s. 2 entitled ‘‘Exercise of Jurisdiction” of the same 
volume of Halsbury’s Laws of England, it is stated as follows :— 

“88. Arrest of defendant or his property:—The jurisdiction possessed by the High 
Court of Admiralty seems at first to have been ordinarily exercised by means of the arrest 
of the person of the defendant, who was required to give bail both to enter an appear- 
ance and to answer judgment in the cause. Where a defendant was not arrested, there 
‘was apparently always an alternative method of proceeding, by arresting any property 
belonging to him in tidal waters, and then citing the debtor and all parties interested 
in the goods attached to appear at the suit of the plaintiff.” 

The origin of actions in rem in respect of torts committed on the high seas is 
explained at p. 49 of that volume as follows :— 

“These methods of procedure became obsolete, but the Admiralty Court succeeded 
in establishing a right to arrest property the subject-matter of a dispute, and to en- 
force its judgments against the property so arrested, on the theory that a pre-existing 
maritime lien to the extent of the claim attached to the property from the moment of 
the creation of such claim. Such an action became known as an action in rem. It is 
difficult to determine the exact source from which the present law as to maritime liens 
is derived, but whatever may have been the origin and process of development of a 
maritime lien for damage—and the same is equally true for all claims within the in- 
herent jurisdiction of the Court of Admiralty, such as damage, salvage, bottomry, and 
wages—there is no doubt that the doctrine of such a lien is néw established; and the 
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right to enforce it differs from the ancient right of arrest to compel appearance and 
security in this, that it is confined to the property by which the damage was caused 
or in relation to which the claim arose, and may be enforced against that property in 
the hands of an innocent purchaser. A maritime lien has been defined as a privileged 
claim upon a thing in respect of service done to it or injury caused by it, and is car- 
ried into effect by special legal process.” i 

Then on the same page is explained what is meant by proceedings 
in personam :— 

“The inherent jurisdiction possessed by the Court of Admiralty was not only exer- 

cised by proceedings in rem brought to enforce the maritime liens attaching to the res 
in each case; but, where the ship was lost or for some other reason could not be arrest- 
ed, a plaintiff having a claim cognizable by the Court, other than a claim on a bottomry 
or respondentia bond or to the possession of the ship, might take proceedings in per- 
sonam against the owners of the property which would have been arrested if the pro- 
ceedings had been in rem. Subsequently, in 1854, the High Court of Admiralty was 
empowered by statute to institute proceedings by personal service of a monition upon 
the owners of the property the subject-matter of the dispute, without the necessity of 
issuing a warrant to arrest the property.” 
As regards the liability of the defendant in an action in personam it is stated 
at p. 50 of the same volume that the defendant in an Admiralty action in 
personam is liable, as in other divisions of the High Court, for the full amount 
of the plaintiff’s proved claim, and that in the case of an action in rem also a 
defendant who appears and puts in bail is now liable for the full amount of 
damages and costs, even though these exceed the value of the res and of the 
bail provided. As regards the nature of the Jaw administered in Admiralty, 
at the same page of the same volume it is stated as follows :— 

“The law administered in Admiralty actions is not the ordinary municipal law of 
England, but is the law which by Act of Parliament or reiterated decisions, traditions, 
and principles, has become the English maritime law.” 

It will appear from these various passages, which have been quoted above, 
firstly, that the High Court of Admiralty has an exclusive jurisdiction over’ 
torts committed on the high seas, particularly in respect of damage caused by 
a ship to any person or property; secondly, that proceedings in rem or in per- 
sonam ean be instituted to recover compensation in respect of the damage caused 
by torts and thirdly, that the High Court of Admiralty has an exclusive juris- 
diction to entertain an action în personam where proceedings in rem could 
have been taken. 


It may be noted that, as pointed out by Scott L.J. in The Tolten, at p. 142, 
the difference between the proceedings in‘ Admiralty in personam and the pro- 
ceedings in rem is only that in the former procedure the defendants are named 
as in a King’s Bench writ; in the latter, the writ is addressed to ‘‘the owners 
of the...ship’’ as defendants; the proceeding is against the ship, and no per- 
sonal service is required. In other words, the proceeding of either nature would 
be exclusively in the Admiralty and would not lie in any other Court. This, 
therefore, was the extent and scope of the jurisdiction of the High Court of 
Admiralty in 1861 and for all practical purposes that is the jurisdiction which 
is now being exercised by the High Court of Justice in England in its Admiralty 
Division. 

It may be recalled at this stage that it was in this very year, namely 1861, 
that an Act was passed by the British Parliament for the constitution of a High 
Court inter alia at Bombay in supersession of the Supreme Court which was 
established by Letters Patent in 1823 and that the High Court was in fact 
established by the Letters Patent in 1862 and that High Court inherited the 
same Admiralty Jurisdiction as was exercised by the Supreme Court. There- 
after fresh Letters Patent were issued in 1865 in respect of the same High 
Court. but there was no change in the nature and extent of its Admiralty 
Jurisdiction. Accordingly, the two Acts of 1840 and 1861 which were passed 
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by the British Parliament in regard to the Admiralty in England were not ex- 
tended to the High Court of Bombay so far as its Admiralty J urisdiction was 
concerned. This fact has been borne out by two of the decisions of the 
Bombay High Court reported in In re: “Tke Asia’’1° and Bardot v. The 
Augusta!!. The former was the case in which an action was filed on the Admiral- 
ty Side of the High Court at Bombay to recover the amount in respect of the 
necessaries supplied to a foreign ship. It was held that s. 6 of the English Act 
of 1861 which provided for an action of that nature, did not confer any juris- 
diction on the High Court of Bombay on its Admiralty Side, because that sta- 
tute was not extended to India. It was pointed out that the jurisdiction of 
the High Court on its Admiralty Side was the same as that exercised by the 
Court of Admiralty in England prior to the passing of the two statutes of 
1840 and 1861 respectively. In Bardot’s case the suit had been brought on the 
Admiralty Side of the High Court by the owner and the master of the French 
barque ‘‘Antares’’ against the American ship ‘‘Augusta’’ (then lying in Bom- 
bay Harbour), the freight due for her cargo, and her owners. The cause of 
action alleged by the plaint was a collision between the two vessels on Decem- 
ber 11, 1872, at 2-40 a.m. in Latitude 20° south and Longitude 32°35’ west, 
whereby the ‘‘Antares’’, her cargo, and the money, clothes, and private effects 
of her master and crew were sunk and totally lost. She was bound from Callao 
to the Havannah with a cargo of guano. The amount of damages claimed was 
Rs. 93,600. The plaint prayed for an arrest of the ‘‘Augusta’’ and her freight 
in order to answer that claim. A warrant of arrest having, pursuant to the 
praver, been issued and executed against her, counsel on behalf of the owners 
of the ‘‘ Augusta” and of the Vice-Consul of the United States of America (to 
whom notice of the institution of the suit was given by the plaintiffs’ solicitors 
on the day on which the plaint was filed—the Ist of the current month of April) 
had moved the Court that the warrant of arrest be discharged. It was held 
by the Court that the statutes of 1840 and 1860 did not increase or in any 
wise affect the jurisdiction of the High Court at Bombay either in Admiralty 
or Vice-Admiralty, inasmuch as those statutes were not made applicable to the 
High Court at Bombay and that if the Court had jurisdiction to entertain the 
suit, that jurisdiction had to be sought for outside those statutes. The Court 
thereafter proceeded to consider as to whether the High Court of Admiralty 
in England would, before the passing of the Statute of 1840 and the subse- 
quent statutes, have taken cognizance of a suit founded upon a collision be- 
tween two foreign vessels upon the high seas. On examination of authorities 
it was held that the High Court of Admiralty in England would have done 
so and that, therefore, the High Court at Bombay had jurisdiction under the 
common maritime law to entertain a suit in respect of a collision upon the 
high seas between two foreign vessels, although that collision might not have 
occurred in British or Anglo-Indian waters, and notwithstanding the oppo- 
sition of the Consul of the State to which the ‘‘Augusta’’ belonged. In the 
result, the Court refused the motion to discharge the warrant of arrest and 
directed the costs of that motion to be costs in the cause. Apart from showing 
that the two statutes of 1840 and 1861 passed by the British Parliament were 
not extended to the High Court at Bombay until the Colonial Courts 
of Admiralty Act of 1890 was passed, this decision emphatically shows that 
this Court on its Admiralty Side had undoubted jurisdietion to entertain an 
action in respect of damage done by a collision between two ships on the high 
seas. 

In 1873, the British Parliament passed an enactment entitled the Supreme ` 
Court of Judicature Act, 1873. Until this enactment was passed the High 
Court of Admiralty was a distinct institution by itself. This enactment, how- 
ever, brought into existence one Supreme Court of Judicature for the whole 
of England comprising the several Courts, namely, the High Court of Chan- 
cery of England, the Court of Queen’s Bench, the Court of Common Pleas at 
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Westminster, the Court of Exchequer, the High Court of Admiralty, the Court 
of Probate, the Court for Divorce and Matrimonial Causes and the London 
Court of Bankruptcy. All these Courts were united and consolidated toge- 
ther and constituted one Supreme Court of Judicature in England. By s. 4 
of that Act it was provided that ‘‘the Supreme Court shall consist of two 
permanent Divisions, one of which, under the name of ‘Her Majesty’s High 
Court of Justice’, shall have and exercise original jurisdiction, with such 
appellate jurisdiction from inferior Courts as is hereinafter mentioned, and 
the other of which, under the name of ‘Her Majesty’s Court of Appeal’, 
shall have and exercise appellate jurisdiction, with such original jurisdiction 
as hereinafter mentioned as may be incident to the determination of any ap- 
peal.” By s. 5 of that Act Her Majesty’s High Court of Justice was constituted 
and by s. 31 the High Court was given 5 Divisions each consisting of such 
number of Judges as mentioned in the section. One of the Divisions of the 
High Court consisted of the Probate, Divorce and Admiralty Jurisdiction and 
the causes that were assigned to this Division have been mentioned in 
s. 34 of the Act. They are: (1) Al causes and matters pending in the Court 
of Probate, or in the Court of Divorce and Matrimonial Causes, or in the High 
Court of Admiralty, at the commencement of the Act, and (2) all causes and 
matters which would have been within the exclusive cognizance of the Court 
of Probate, or the Court for Divorce and Matrimonial Causes, or of the High 
Court of Admiralty, if the’ Act had not been passed. Thus, the Probate, Di- 
vorçe and Admiralty Division of the High Court of England had the juris- 
diction inter alia to entertain all causes and matters which would have been 
within the exclusive cognizance of the High Court of Admiralty. The causes 
which were within the exclusive cognizance of the High Court of Admiralty 
were not described by the Judicature Act, and, thérefore, they had to be as- 
certained with reference to the law that prevailed prior to the Judicature Act 
of 1873. It has already been seen that under the Act of 1861, exclusive juris- 
diction was conferred upon the High Court of Admiralty inter alia in respect 
of damage done by a ship and, therefore, the High Court of Justice in Eng- 
land constituted under the Judicature Act of 1873 among other things had the 
exclusive jurisdiction to take cognizance of all causes in which damages were 
claimed on account of damage done by a ship. The Act of 1873 was super- 
seeded hy the Act of 1925, but it appears that there has been no substantial 
change in the jurisdiction of the High Court of Justice in its Admiralty Divi- 
sion. We need not, however, go to the Act of 1925 at all, because by the Act 
of 1890 entitled ‘‘the Colonial Courts of Admiralty Act of 1890”, the Legis- 
lature of British India, as already observed, was empowered to declare cer- 
tain Courts to be Colonial Courts of Admiralty and the Courts so declared were 
given the same Admiralty jurisdiction as was exercised by the High Court 
of Admiralty in England under any statute or otherwise. It was under this 
Act that in 1891 the High Court of Bombay was declared as a Colonial Court, 
and, therefore, ever since that date the High Court of Bombay on its Admi- 
ralty Side had the same jurisdiction as was exercised by the High Court of 
Admiralty in England at that date. We have seen that the High Court of 
Admiralty in England as constituted under the Judicature Act of 1873 had > 
the exclusive jurisdiction in regard to certain matters under the Act of 1861. 
Consequently, the Colonial Court at Bombay, that is to say, the High Court of 
Bombay, had a similar jurisdiction from and after 1891. It has already been 
observed that this legislation has been continued under art. 372 of the Constitu- 
tion of India. It would appear, therefore, that if the High Court of Justice in 
its Admiralty Division in England had an exclusive jurisdiction in regard to 
certain matters, the High Court at Bombay even now has the same jurisdiction. 
As stated above, under the Act of 1861, the High Court of Admiralty was given 
an exclusive jurisdiction in respect of causes based on damage done by a ship. 
The High Court at Bombay, accordingly, on its Admiralty Side also has a similar 


exclusive jurisdiction. 
e 
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The suit out of which the present appeal arises, it was not disputed, is in 
respect of damage done to the plaintiff’s country craft ‘‘Pandavi’’ by the defend- 
ant company’s cargo boat ‘‘Jalmanjari’’. The High Court of Bombay on its 
Admiralty Side, therefore, has an exclusive jurisdiction to entertain that suit. 
It will follow, therefore, that that suit could not be filed on any other side of the 
High Court much less in the City Civil Court at Bombay. 

Mr. Rangnekar, the learned counsel for the plaintiff, however, contended that 
there was a decision of the Bombay High Court itself to the effect that a suit for 
damages on account of collision could lie on the Ordinary Original Side of the 
High Court, reported in Muhammad Yusuf v. Peninsular and Oriental Steam 
Navigation Company.'2 From the facts of that case, however, it appears that 
tne damage in respect of which the suit was filed had occurred within the territo- 
rial waters of the City of Bombay. At p. 99 of the Report a summary of the 
plaint is given and it says :— 

“The plaint also alleges that the collision ‘occurred on the evening of the 24th of 
November, 1866, in the harbour of Bombay, near the fishing stakes off Mazagon, where 
the bagalo was lying at anchor for several days before and at the time of the collision’; 
and ‘the Emeu, being then navigated by the servants of the defendants, steamed up the 
harbour on the said evening after sunset, and struck the said bagalo so as to cut down 
the same to the water’s edge; and the said bagalo immediately afterwards turned over 
and sank;...and the said bagalo was, at the time aforesaid, anchored in a proper place 
in the said harbour’.” 

Thus, it will appear that the suit that was filed on the Original Side of the High 
Court did not relate to any damage done on the high seas, but to a damage which 
had occurred on account of collision within the harbour itself. Therefore, this 
case cannot support Mr. Rangnekar’s contention that a suit for damages in res- 
pect of damage caused by a ship on the high seas could lie on the Ordinary 
Original Side of the High Court. On the other hand, Mr. Nariman for the de- 
fendant company invited my attention to another case reported in Bombay C. & 
R. Steam Nav. Co. v. Heleux Master &c.13 In that case the suit was 
filed for damages caused to the plaintiffs’ ship ‘‘the Lord Clyde’’ by a collision 
at sea. The plaint stated the fact of the collision and that it was caused by the 
negligence of the defendant and his crew; and submitted that the defendant was 
subject to the jurisdiction of the Court on the ground that he had instituted a 
suit against the plaintiffs’ ship, ‘‘the Lord Clyde,’’ for damages caused by 
the same collision. It will appear, however, that the suit was filed on the Ad- 
miralty Side of the High Court. The trial Court had rejected the plaint on the 
ground. that the suit did not lie on the Admiralty Side of the High Court. In 
appeal it was contended that it was competent for the plaintiff to proceed in rem 
against the ship or in persoñam against the master or the owners. The ship 
was not in Bombay when the plaint was presented and it was contended for 
the plaintiffs that the Admiralty jurisdiction of the Court was the same as 
that of the Supreme Court at Bombay and a reference was made to els, 53 and 
54 of the Supreme Court Charter of 1823. It was held that the order rejecting 
the plaint should be set aside and that the plaint should be received and filed 
on the Admiralty Side of the High Court. This case supports the contention 
of Mr. Nariman that a suit for damages in respect of damage caused by a 
collision on the high seas should be filed on the Admiralty Side of the High 
Court, the only condition being that a proceeding in rem could have been ins- 
tituted if the ship were in the harbour. Inasmuch as, however, the ship in 
that case was not in the harbour, a proceeding in rem could not be taken and 
a proceeding in personam was held to be competent as being within the cogni- 
zance of the Admiralty Side of the High Court. It will be clear from this 
decision that it is not correct to say that in cases of torts committed on the 
high seas or injuries caused by a ship on the high seas a suit for damages in 
respect thereof could be tried on the Ordinary Original Side of the High Court 
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either to the exclusion of or concurrently with the Admiralty Side thereof, 
The test for such actions is not, as already observed in the earlier part of the 
judgment, whether the suit in personam is filed against the owners of the ship 
or it is a suit im rem against the body of.the ship. The test is as to whether 
the suit is in respect of a tort or injury committed on the high seas and whether 
a proceeding in rem would be competent if the ship had been in the harbour. 
If a proceeding in rem is competent in the event of the ship which caused the 
damage being in the harbour exclusively on the Admiralty Side of the High 
Court, a suit for damages in personam at the option of the plaintiff in respect 
of the same tort or injury would also be exclusively cognizable by the Ad- 
miralty Side of the High Court even if the ship which had done the damage 
was in the harbour and a proceeding in rem could be instituted. 

Mr. Rangnekar, then relied upon a decision reported in The Liverpool, 
Brazil and River Plate Steam Navigation Company Lid. v. Henry Benham". 
That was a case in which the cause of collision was promoted by the owners of 
a Norwegian Barque, against a British Steamer, in the High Court of Admiralty 
in England, for damage done in Belgian waters, alleged to have been occasioned 
by the negligent and improper navigation of the steam-vessel. The owners 
of the steamship pleaded that the vessel was in charge of a pilot whom they 
were compelled by the Belgian law to employ. The owners of the Barque re- 
plied that by the Belgian law it was providva that the owners of a ship which 
had done damage to another by collision were liable for the damage not- 
withstanding the vessel was in charge of a compulsory pilot, and 
although the damage was occasioned by his negligence or want of skill. 
The owners of the steamship objected to this plea saying that even if 
the article pleaded were true, they would not be liable in the Court of Admi- 
ralty in England. The trial Court of Admiralty admitted the plea of the 
Belgian law, but, in appeal, the Judicial Committee reversed the decision of 
the Court of Admiralty and held that the claim being founded on a tort com- 
mitted in the territory of a foreign State, the party claiming reparation in a 
. British Court was not entitled to the benefit of the foreign law against the 
admitted provisions of the statute law of England, and the practice of the 
High Court of Admiralty in respect of compulsory pilotage, by which no such 
liability as provided by the Belgian law existed, as it was contrary to principle 
and authority to hold that- an English Court would enforce a foreign municipal 
law, and give a remedy in the shape of damage, in respect of an act which, 
according to its own principles, imposed no liability on the person from whom 
the damages were claimed. This case, it may be noted, has been cited in Hals- 
bury’s Laws of England, 3rd edn., Vol. 1, at p. 502 under the Chapter entitled 
“Rights, Duties and Disabilities of Alien Friends’. I do not see how this 
case supports Mr. Rangnekar in his contention that a suit for damages in 
respect of damage caused by a ship on the high seas could lie on the Ordinary 
Original Side of the High Court of Bombay. The action in that case was in 
fact brought in the High Court of Admiralty in England and the only ques- 
tion that was raised in that action was as to whether the plaintiffs, who were 
the owners of a Norwegian Barque, could claim damages from the owners of 
the British ship in respect of damage done by the latter’s vessel in foreign 
waters and all that was decided by the Judicial Committee was that whatever 
might have been the Belgian law, the English Court of Admiralty would not 
enforce any foreign municipal law when the English law itself did not impose 
any such liability on the owners of a British ship in respect of any damage 
done by their ship in foreign waters. This case, in my opinion, is entirely 
beside the point and offers no assistance to Mr. Rangnekar in the contention 
that he has raised. 

Mr. Rangnekar then relied upon a passage in Marsden’s ‘‘ Collisions at Sea’’, 
10th edn., at p. 52, under the heading ‘‘Liability of the Shipowner’’ which runs 
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as follows :— 


“Tne actual wrongdoer, being commonly a seafaring man of small means, can seldom 
give adequate redress, and may be not worth suing. In such cases the substantial re- 
medy is to be sought, either in Admiralty against the ship, or at common law against 
the employer of the actual wrongdoer.” 


It may be noted, however, that this passage falls under the Chapter entitled 
‘‘Liability’’ and the liability that is considered in that Chapter is essentially 
of the actual wrongdoers on board the ship. The utmost tnat could be said 
on the basis of this passage is that where a wrong has been done by any of the 
employees of the owner of a ship and ‘the actual wrongdoer being commonly 
a seataring man of small means can seldom give adequate redress and may 
not be worth suing, the person suffering the damage has either of the two 
mutually exclusive remedies (1) in Admiralty against the ship and (2) at com- 
mon law against the employer of the actual wrongdoer under the law relating 
to master and servant. ‘I'his passage, however, does not refer to the alternative 
remedy by proceeding in personam in a case where a proceeding in rem could 
be instituted. As a matter of fact, the Admiralty Jurisdiction of the High 
Court of Justice in respect of torts committed on the high seas is dealt with 
at pp. 826-329 in that volume. At p. 327 the learned author says as follows :— 

“The Admiralty jurisdiction of the High Court of Justice, which may be exercised 
in proceedings in rem or in personam, is co-extensive, geographically, with that of the 
iate High Court of Admiralty from the coming into force of the Admiralty Court Act, 
1840, until the jurisdiction of the latter court was, by the Judicature Act, 1873, s. 16, 
transferred to the High Court of Justice; the geographical extent of the jurisdiction 
is world-wide, The jurisdiction of the Court of Admiralty originally extended to every 
sort of collision and damage to property occurring upon the high seas and upon tidal 
waters not within the body of a county. By the Admiralty Court Act, 1840, s. 6, its 
jurisdiction was extended to (amongst other things) claims for damage received by ‘any 
ship or seagoing vessel’ within the body of a county; and by the Admiralty Court Act, 
1861, ss. 2, 7, it was further extended to claims for damage done by ‘any description of 
vessel used in navigation not propelled by oars.’ It appears that these statutes covered 
every case of collision between craft of all sorts, except a collision within the body of 
a county between lighters or other craft both of which were propelled by oars only.” 


It will be clear from this passage that where a case falls within the Admiralty 
jurisdiction of the High Court of Justice, as for example, in case of damage 
done by a ship on the high seas, the proceeding to recover the damages in 
respect thereof could either be in rem or in personam. The distinction bet- 
ween a proceeding in rem and a proceeding in personam has already been 
noted in the earlier part of the judgment with reference to the weighty pro- 
nouncements of the learned Judges both of the High Court of Justice and of 
the House of Lords. Accordingly, in my opinion, where a damage is caused 
by a ship on the high seas, the person complaining of the damage has the 
option of proceeding either in rem against the ship or in personam against the 
owners thereof irrespective of whether the owner could be sued in a Common 
Law Court for the damage caused by the negligence of any specific employee 
of the owner of the ship, under the ordinary law relating to master and servant. 
In my opinion, an action can lie for damages in the King’s Bench Division 
of the High Court against the owner of a ship instead of his employee where 
damages are sought in respect of the tortious act of such employee himself. 
But such an action can have no relation to an action in Admiralty which is 
confined to damage caused by the ship itself, in which case the person suffering 
the damage is given an option by the statute itself either to sue in rem or in 
personam. Accordingly, Mr. Rangnekar cannot successfully contend on the 
basis of that passage quoted from Marsden’s ‘‘Collisions at Sea” that the 
present suit having been filed in respect of the damage caused by the defendant 
company’s cargo boat on the high seas could be entertained on the Ordinary 
Original Side of the High Court of Bombay. The present suit does not com- 
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plain of any negligent act on the part of any particular employee or employees 
of the defendant company on board its ship. It only complains of the damage 
done by the ship itself irrespective of who were responsible for the collision 
with the plaintiff’s country craft. In my opinion, therefore, the present suit 
falls within the exclusive Admiralty Jurisdiction of the High Court and could 
not have been filed on the Ordinary Original Side of the High Court much 
less in the City Civil Court. In this view of the matter, I am unable to agree 
with the view expressed by the learned Principal Judge of the City Civil Court 
that actions im personam used to be entertained in the Common Law Courts 
in England in respect of damage done by a ship on high seas and that even at 
present in England it is open to a suitor to file an action in personam in the 
King’s Bench Division in respect thereof. In my opinion, no such action ever 
lay in the Common Law Courts of England, nor can it ever lie in the Queen’s 
Bench Division of the High Court of England at the present time. If we 
remember that the origin of the jurisdiction of the High Court of, Admiralty 
lay in the maritime lien that a person under the general law of the sea acquired 
over the ship that did the damage to him or to his property and by s. 35 of 
the Act of 1861 choice was given to such person either to enforce that lien by 
proceeding im rem or to recover the damages from the owners of the ship by 
proceeding im personam in respect of such damage and the Act of 1861 did 
not contain a provision that the jurisdiction of Common Law Courts or Courts 
of Chancery, if they had any jurisdiction in the matter at all, was not affected 
by the provisions of s. 35 of that Act, particularly read with s. 7 thereof, there 
can be no doubt that the jurisdiction to entertain an action either in rem or 
in personam in respect of such damage is only with the Admiralty Division of 
the High Court of Justice in England and correspondingly with the Admiralty 
Side of the High Court of Bombay and consequently, neither the Queen’s 
Bench Division of the High Court of Justice in England nor the Ordinary 
Original Side of the High Court: of Bombay has any jurisdiction to entertain 
an action in personam in respect of such damage. 


Reverting to s. 3 of the Bombay City Civil Court Act, 1948, it is clear that 
the City Civil Court cannot take cognizance of any suit or proceeding which 
is cognizable inter alia by the High Court as the Court of Admiralty or Vice 
Admiralty or as a Colonial Court of Admiralty. On the plain wording of the 
section it is not necessary that the Admiralty Side of the High Court should 
have an exclusive jurisdiction in respect of suits or proceedings seeking to 
recover damages for damage caused by a ship on the high seas. Accordingly, 
even if it be held that an action in personam is respect of such damages lies 
as well on the Ordinary Original Side of the High Court as on the Admiralty 
Side, in so far as such suits or proceedings can be taken cognizance of by the 
Admiralty Side of the High Court, the City Civil Court will have no juris- 
diction to entertain it in any event. If the construction of that section were 
otherwise, s. 12 of the City Civil Court Act would have no effect and would 
be nugatory. Section 12 says:— 

“Notwithstanding anything contained in any law, the High Court shall not have 
jurisdiction to try suits and proceedings cognizable by the City Court:” 

According to this section if a suit or proceeding is held to be cognizable by 
the City Civil Court by virtue of the provisions of s. 3 of the Act, the High 
Court is completely debarred from having any jurisdiction in respect of such 
suit or proceeding, with the result that if a suit or proceeding in respect of 
damage caused by a ship on the high seas can be said to lie within the juris- 
diction of the City Civil Court, such suit or proceeding shall not be cognizable 
by the Admiralty Side of the High Court at all. That, however, does not 
seem to be the effect which is sought to be achieved by enacting s. 3 of the City 
Civil Court Act. On the contrary, the provisions of s. 12 of the Act lead one to 
the conclusion that when s. 3 speaks of suits or proceedings which are cogni- 
zable by the High Court as a Court of Admiralty, such suits or proceedings 
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would be exclusively cognizable by such Court and that the City Civil Court 
would have no right whatever to entertain it. `- Accordingly, in either event 
of it being held that the jurisdiction of the Admiralty Side of the High Court 
in respect of such suit or proceeding is exclusive or concurrent with that, of 
the Ordinary Original Side of the High Court, the City Civil Court will have 
no’ jurisdiction at all to take cognizance thereof. 

For these reasons, I agree with the conclusion of the learned Principal Judge 
that the City Civil Court has no jurisdiction to entertain the suit filed by 
the plaintiff. The appeal is accordingly dismissed with costs. 


2 Appeal dismissed. 


Before Mr. Justice S. M. Shah. 


BAI KASHIBAI EKNATH v. THE SCINDIA STEAM NAVIGATION 
CO. LTD.* 
Admiralty Jurisdiction—Suit for damages for loss of life as result of collision on high 
seas—Whether such suit exclusively cognizable by High Court, Admiraity Side— 
. Maritime Conventions Act, 1911 [1 & 2 Geo. V, Ch. 57], Secs. 5, 9—Constitution of 
India, Art. 372. 


A suit for damages in respect of loss of life as a result of a collision on the high 
seas is exclusively cognizable by the High Court on its Admiralty Side. 
Kamalakar v. Scindia Steam Navigation Co.,’ referred to. 


Tue facts appear in the judgment. 


8. 8. Rangnekar, with C. R. Dalvi, instructed by F. S. Parikh & Co., for the ap- 
pellant. 

F. 8. Nariman, with B. Zaiwalla, instructed by Payne & Co., for the 
respondent. 


S. M. Sman J. This is an appeal filed by the plaintiffs, the widow and the 
heirs of one Eknath Dhondu Adurkar, who died as a result of the collision on 
the high seas between the defendant company’s cargo boat ‘‘Jalamanjari’’ and. 
the country craft ‘‘Pandavi’’. This widow and the heirs filed suit No. 725 of 
1955 in the Bombay City Civil Court claiming damages to the tune of Rs. 20,000 
under the Fatal Accidents Act, 1855, on account of the death of Eknath Dhon- 
du Adurkar. It was contended by the defendant company that the suit fell 
within the Admiralty Jurisdiction of the High Court and that the City Civil 
Court had, therefore, no jurisdiction to entertain it. On behalf of the plain- 
tiffs, however, it was contended that the suit was filed under the Fatal Acci- 
dents Act and that, therefore, it did not fall within the Admiralty Jurisdic- 
tion of the High Court. The learned Principal Judge did not agree with the 
contention of the plaintiffs and held that inspite of the fact that the claim in 
the plaint was stated to have been made under the Fatal Accidents: Act, it 
was really a claim for damages arising out of the death of Eknath Dhondu 
Adurkar as a result of a collision between the defendant company’s cargo 
boat ‘‘Jalamanjari’’ and the country craft ‘‘Pandavi’’ on the high seas, and 
that, therefore, the suit fell within the Admiralty Jurisdiction of the High 
Court and that the City Civil Court had no jurisdiction to entertain it. The 
learned Principal Judge, accordingly, rejected the plaint and ordered it to 
be returned to the plaintiffs for being presented to the proper Court. The pre- 
sent appeal is directed against that order of the learned Principal Judge. 

It is true that until 1911 it was held in England that ‘damage done by a 
ship’’ referred to in s. 7 of the Act of 1861 did not inelude an injury regult- 
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ing in the death of any person and, accordingly, in such cases no action in rem 
for damages could be entertained by the Admiralty Division of the High Court. 
In 1911, however, an enactment entitled ‘‘Maritime Conventions Act’’ was 
passed by the British Parliament and by s. 5 thereof it was provided as 
follows :— 

“Any enactment which confers on any court Admiralty jurisdiction in respect of 

damage shall have effect ‘as though references to such damage included references to 
damages for loss of life or personal injury, and accordingly proceedings in respect of such 
damages may be brought in rem or in personam.” 
Since the passing of this Act actions for damages on account of the loss of life 
or personal injury caused by any ship on the high seas were brought within 
the Admiralty Jurisdiction of the High Court in England and proceedings in 
respect of such damages could be brought not only im rem but also in per- 
sonam, thus excluding the jurisdiction of the Common Law Courts in respect 
of all claims arising out of damage ‘‘done by a ship’’ referred to in s. 7 of 
the Act of 1861 which not only conferred exclusive jurisdiction on the High 
Court of Admiralty in respect of such damage but also provided that proceed- 
ings in respect of such damage could be brought in that High Court either 
in rem or in personam. The question as to whether or not the jurisdiction 
conferred by the Act of 1861 in respect of such damage on the High Court 
of Admiralty was exclusive has been exhaustively dealt with by me in Kama- 
lakar v. Scindia Steam Vavigation Co.,1 and therefore, I need not discuss it in 
this appeal over again. 

In this connection, reference may be made to a passage in ‘‘Maclachlan on 
Merchant Shipping’’, 7th edn., at page 238, which is as follows:— 

“Before the Maritime Conventions Act, 1911, it had been decided by the House of 
Lords that the Admiralty Division of the High Court could not entertain an action in 
rem for damages for loss of life under Lord Campbell’s Act, 9 & 10 Vict. c. 93. The law, 
however, has now been altered by the Maritime Conventions Act.” 

At p. 60 of Halsbury’s Laws of England, Vol. I, it is stated that damage 
‘done by a ship’’ includes a claim for loss of life, or for personal injuries, but 
it does not include a claim for an indemnity in respect of statutory compensa- 
tion paid either for personal injuries or for loss of life. This is evidently by 
virtue of the Maritime Conventions Act passed by the British Parliament in 
1911. A reference may also be made in this connection to ‘‘Roscoe’s Admiralty 
Practice”, 5th edn., at p. 66. It is there stated :— 

“To give rise to an Admiralty action for damage by collision, there must be damage 
in the sense of injury or loss appreciable in the eye of the law, including loss of life 
and personal injury, and resulting from negligence; in other words, the cause of action 
arises out of negligence producing damage, and the infliction of injury without negli- 
gence creates no liability.” i 

Even Marsden in his treatise ‘‘Collisions at Sea’’, 10th edn., says at p. 168 
under the heading ‘‘ Actions in respect of Loss of Life and Personal Injuries’’ :— 

“The Admiralty rule did not apply to actions under the Fatal Accidents Acts; conse- 
quently the plaintiff, if not himself in fault, could, although both ships were in fault, 
recover full damages. The High Court of Admiralty had no jurisdiction to entertain 
these actions, and the Judicature Act, 1873, s. 25(9), did not apply the rule of division 
of loss to them. 

The rights of parties claiming in respect of death under the Fatal Accidents Acts 
(and, since 1934, under the Law Reform (Miscellaneous Provisions) Act, 1934), and for 
personal injuries and of shipowners against whom such claims are made, were enlarged 
by the Maritime Conventions Act, 1911.” 


It is pointed out at p. 169 that s. 5 of the Maritime Conventions Act, 1911, 


was repealed with regard to the High Court by the Supreme Court of Judi- 
eature (Consolidation) Act, 1925, s. 226 and Sch. VI, and the following pro- 


1 (1960) 62 Bom. L.R. 995. 
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visions were enacted by the Act, in ss. 22 and 33 :— 

“22. (1) The High Court shall, in relation to admiralty matters, have the following 
jurisdiction (in this Act referred to as ‘admiralty jurisdiction’) that is to say— 

(a) Jurisdiction to hear and determine any of the following questions or 
claims—... : 

(iv) Any claim for damage done by a ship; 

(2) The provisions of paragraph (a) of subsection (1) of this section which confer 
on the High Court admiralty jurisdiction in respect of claims for damage shall be con- 
strued as extending to claims for loss of life or personal injuries... 

33. (2) The admiralty jurisdiction of the High Court may be exercised either in 
proceedings in rem or in proceedings in personam.” 

It will be seen, therefore, that the provisions of ss. 22 and 33 of the Supreme 
Court, of Judicature (Consolidation) Act, 1925, have the effect of including 
within the Admiralty Jurisdiction of the High Court claims for damages in 
respect of loss of life or personal injuries and enabling the High Court to 
exercise its Admiralty Jurisdiction either in proceedings in rem or in pro- 
ceedings in personam in respect of such claims. 


‘‘Clerk and Lindsell on Torts’’, 11th edn., also refers to the Maritime Con- 
ventions Act of 1911 at p. 97 and states :— 

“By section 5 of the Maritime Conventions Act, 1911, the Admiralty Court has juris- 

diction to entertain proceedings for. damages for loss of life both in rem and in 
personam.” 
It will thus be clear that since the enactment of the Maritime Conventions Act, 
1911, actions for damages either in rem or in personam in respect of loss of 
life as a result of a collision on the high seas have become cognizable by the 
Admiralty Division of the High Court in England. ; : 


- In my judgment in Kamalakar v. Scindia Steam Navigation Co., I held that 
the High Court at Bombay which was declared as one of the Colonial Courts 
_ of Admiralty. by s. 2 of the Indian Act XVI of 1891 was by the Colonial. 
Courts of Admiralty Act, 1890, given as such Colonial Court of Admiralty 
such Admiralty jurisdiction as was then exercised by the High Court of Ad- 
miralty in England. I also held that the suit there being one for damages 
in respect of damage done to the country craft ‘‘Pandavi’’ by the defendant 
company’s ship ‘‘Jalamanjari’’ was exclusively cognizable by the High Court 
on its Admiralty Side. 

The question in this case, however, is as to whether the suit for damages in 
respect of death of Eknath as a result of the same collision was exclusively 
cognizable by the High Court on its Admiralty Side and the answer to that 
question depends upon whether the Maritime Conventions Act, 1911, was ex- 
tended to British India. In that connection reference may be made to s. 9 
of the Maritime Conventions Act, 1911. That section says :— 

“9. (1) This Act shall extend throughout His Majesty’s dominions and to any 
territories under his protection, and to Cyprus: 

Provided that it shall not extend to the Dominion of Canada, the Commonwealth of 
Australia, the Dominion of New Zealand, the Union of South Africa, and Newfoundland.” 
It cannot be disputed that British India was a part of His Majesty’s domi- 
nions in 1911 and that it did not fall amongst the dominions or countries to 
which the Act was not extended. Accordingly, the provisions of the Maritime 
Conventions Act, 1911, can be said to have been extended to British India by 
virtue of s. 9 of that Act. 

If there may be any doubt about British India having formed part of His 
Majesty’s dominions in 1911, reference may be made to Halsbury’s Laws of 
England, 3rd edn., vol. 5, at p. 433, para. 987 which is as follows:— 

“The term ‘Her Majesty’s dominions’ means all the territories under the sovereignty 
of the Crown, and the territorial water adjacent thereto...References to Her Majesty’s 
dominions contained in statutes passed before India became a republic are still to be 
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construed as including India; it is usual to name India separately from Her Majesty’s 
dominions in statutes passed since India became a republic.” 

These statements make it clear that India was included amongst Her 
Majesty’s dominions at the time when the Maritime Conventions Act was pass- 
ed and even thereafter until India became a Republie on January 26, 1950. 
The foot-note (1) on the same page of the same volume of Halsbury’s Laws of 
England clarifies this position. It is as follows:— 

“British India, which included the whole of India except the princely states (see the 
Interpretation Act, 1889 (52 & 53 Vict. Ch. 63), s. 18A(1) and the Government of India 
Act, 1985 (26 Geo. V & 1 Edw. VIII, C. 2), s. 311(1), India and Burma (Miscellaneous 
Amendments) Act, 1940...), formed part of Her Majesty’s dominions and was a British 
possession, although it was not included within the definition of ‘colony’...The territory 
_ comprised in British India was partitioned between the Dominions of India and Pakistan 
(Indian Independence Act, 1947...s. 2(1)), but the law relating to the definition of Her 
Majesty’s dominions was not thereby changed, and it was continued in being by the India 
(Consequential Provision) Act, 1949,...passed in contemplation of the adoption of a re- 
publican constitution by India. India adopted her republican Constitution on 
26th January, 1950.” 

At page 529 of the same volume of Halsbury’s Laws of England, in para. 
1150 entitled ‘‘The Indian Independence Act”, it is stated as follows :— 

“From 15th August, 1947 the United Kingdom Government ceased to have respon- 
sibility for any of the territories in British India, and the suzerainty of the Crown over 
the States lapsed and with it, all treaties and agreements between the Crown and 
their rulers and all funds, rights and obligations of the Crown in relation to them. 
Provision as made for the territories of the two Dominions: Pakistan consisted of the 
Provinces of East Bengal, West Punjab, Sind and British Baluchistan and (after a ple- 
biscite) the North-West Frontier Province and India was to comprise all other terri- 
tories included in British India. Indian State could accede to either Dominion... 

...Existing laws were to continue in force until other provision was made by the 
competent authorities. The operation of these laws in relation to India remained unaffect- 
ed by India’s adoption of a republican Constitution.” 

In the foot-note (a) at page 530 of the same volume it is stated :— 

“,..The India (Consequential Provision) Act, 1949,...section 1 preserved in force 
all laws of England relating to India which were in existence at the date when the 
republic came into existence.”; 
and at page 707 of the same volume, among the Acts that were passed by the 
British Parliament relating to the Commonwealth is included the Maritime 
Conventions Act, 1911, which by s. 9 thereof operated throughout Her Majes- 
ty’s dominions and in protectorates, but expressly did not extend to Australia, 
Canada, New Zealand or South Africa. 

Thus, it is clear that the Maritime Conventions Act, 1911, was extended to 
British India ever since it was enacted by the British Parliament and it con- 
tinued in force even upto 1950 when Independent India adopted the Republi- 
can Constitution for herself. 

Article 372 of the Constitution provides :— 

“Notwithstanding the repeal by this Constitution of the enactments referred to in 

article 395 but subject to the other provisions of this Constitution, all the law in force in 
the territory of India immediately before the commencement of this Constitution shall 
continue in force therein until altered or repealed or amended by a competent Legisla- 
ture or other competent authority.” 
By this article, all the law in force in the territory of India immediately 
before the commencement of the Constitution was continued in foree and this 
law would obviously include the Maritime Conventions Act of 1911. 
The Indian Parliament does not appear to have either altered or repealed or 
amended that Act so far and, accordingly, the entire Maritime Conventions 
Act of 1911 still continues in foree in the Indian Republic. 
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Accordingly, the suit filed by the plaintiffs in this case, though in personam 
and not in rem, fell within the jurisdiction of the Admiralty Side of the High 
Court, for the plaintiffs could well have filed the suit in rem if they had so 
wished, and, therefore, the City Civil Court had no jurisdiction to entertain 
it. Inasmuch as the suit thus ‘falls within the exclusive jurisdiction of the 
High Court on its Admiralty Side, the contention raised by Mr. Rangnekar 
on behalf of the plaintiffs that the suit fell under the Fatal Accidents Act and 
that, therefore, the City Civil Court had jurisdiction to entertain it, cannot 
be sustained. The learned Principal Judge, therefore, was, in my opinion, pef- 
fectly right in holding that the suit did not fall within the jurisdiction of the 
City Civil Court and in ordering the plaint to be returned to the plaintiffs 
for being presented to the proper Court. i 

The appeal is, therefore, dismissed with costs. 

n ' ` Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice V. S. Desai. 


HOMI J. BHAJIWALA v. THE STATH.* 

Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Sec. 2(27)—Factories Act 
(LXIII of 1948), Secs. 2(m), 85—Defined premises nohere articles received for and 
on behalf of customers and returned after executing required work whether “shop” 
within s. 2(27)—Whether works place mainly used in connection with such busi- 
ness “shop” within s. 2(27). 

A defined premises, where articles are received for and on behalf of customers 
and are returned to them after executing the required work, is a premises where ser- 
vices are rendered to the customers and is, therefore, a shop within the main part 
of the definition contained in s. 2(27) of the Bombay Shops and Establishments Act, 
1948, irrespective of the fact whether the customers themselves bring the articles to 
the premises or have them sent there with their agents or servants. 

Where a works place is mainly used in connection with the business of rendering 
services to customers which is conducted on the premises, it falls within the 
inclusive part of the definition of the word “shop” in s. 2(27) of the Act. 

Kalidas Dhanjibhai v. The State of Bombay, distinguished. 


THE facts appear in the judgment. 


M. Q. Purohit, for the petitioner. 
Y. V. Chandrachud, Government Pleader, for the State. 


V. S. Desar J. The petitioner was convicted of an offence under s. 52(f) 
read with r. 18 (10) of the Bombay Shops and Establishments Act, and sen- 
tenced to pay a fine of Rs. 25 in default to suffer simple imprisonment for five 
days by the learned Presidency Magistrate, 14th Court, Girgaum, Bombay. 

The prosecution case against the petitioner was that he along with his brother 
was the owner of the Hlectro-plating Works in the name and style of 
M/s. Langlay & Co., at 357, V. P. Road, opposite Two Elephants. On April 30, 
1959, at about 11.36 a.m. Inspector Patwardhan of the Shops and Establish- 
ments Department of the Bombay Municipal Corporation visited the shop of 
the petitioner and found that the ‘M’ leave Register and the ‘N’ leave Cards 
of the four employees who were in the establishment, were kept blank. A com- 
plaint, therefore, was lodged against the petitioner and his brother for contra- 

"Decided, August 8, 1960. Criminal Re- ‘14th Court, Bombay, in Case No. 331/8EM 
vision Application No. 412 of 1960, against of 1959. 


the order of conviction and sentence passed 1 [1965] 1 S.C.R. 887, s.c. 57 Bom. L.R. 
by D.D.Yennemadi, , Presidency Magistrate, 702. ; 
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vention of r. 18(/0) of the Rules made under the Shops and Establishments 
Act, which was made punishable under s. 52(f) of the said Act. Both the 
accused pleaded not guilty to the charge. Their main contention was that 
their establishment was not a shop under the Shops and Establishments Act, be- 
cause no goods were sold either in retail or wholesale and no services were 
rendered to customers on the premises. They, however, admitted that the ‘M?’ 
and ‘N’ forms were kept blank as alleged by the prosecution. At the close of 
the trial the case against accused No. 2 was withdrawn with the Court’s per- 
mission. , 

The trial Court held that the establishment of the petitioner was a shop 
within the meaning of the Shops and Establishments Act and the failure to 
maintain the ‘M’ and ‘N’ forms properly filled in as required under the Rules 
was a contravention of r. 18(70) of the Rules and the petitioner was, there- 
fore, guilty of such contravention. He, accordingly, convicted the petitioner 
and sentenced him as stated above. : 

In the present Criminal Revision Application Mr. Purohit, the learned coun- 
sel for the petitioner, has argued that the learned trial Magistrate has erred in 
law in holding that the petitioner’s establishment was a shop within the mean- 
ing of the Bombay Shops and Establishments Act. He has argued that a shop 
as defined in the said Act is ‘any premises where services are rendered to cus- 
tomers’. In the present case the customers who are the car-owners do not them- 
selves come to the premises but they send the parts which they want to be 
electro-plated with their agents or servants. The premises of the petitioner, 
according to Mr. Purohit, therefore, are not premises where services are render- 
ed to the customers and hence they are not a shop within the meaning of the 
Act. j 

I do not think that there is anv substance in this contention. - In order to 
satisfy the requirements of the definition it is not necessary that the customers 
must themselves go to the premises. Services rendered to customers are ser- 
vices as are required by or called for by the customers. If the services reanir- 
ed or called for are in respect of articles belonging to the customers the render- 
ing of service to the customers will consist of accepting the articles for doing 
such work as is required in respect of them and delivering back the articles 
after executing the work as desired bv the customers. If there is a defined pre- 
mises where the articles are received for and on behalf of the customers and are 
returned to them after executing the required work that is a premises where 
services are rendered ` the customers irrespective of whether the customers 
themselves have brought the articles to the premises or have sent them with 
their agents or servants. The argument, therefore, of Mr. Purohit that the 
premises of the petitioner are not premises where services are rendered to the 
customers because the car owners who are the customers do not themselves bring 
the car narts for electro-platine to the premises of the petitioner is not tenable. 

Mr. Purohit has next argued that the premises of the petitioner is not a pre- 
mises where service is rendered to customers because the articles sent by the 
customers are not received inside the premises or delivered back after execut- 
ing the work anvwhere inside the premises. According to Mr. Purohit the 
car-parts are received just outside the premises and are also returned at that 
place. All that is done inside the premises is the process of electro-platinge. In 
these cirenmstances savs Mr. Purohit that the estahlishment of the petitioner 
is a small Jaboratorv or factory for carrying out the work of electro-nlating 
and not a shon within the meaning of the Bombay Shons and Hstablishments 
Act. In sunnort of his argument he has relied on a decision of the Supreme 
Court. (Kalidas Dhanitbhat v. The State of Bombay’). 

I do not think that there is any substance in this contention also. It may 
be as Mr. Purohit savs that the car-narts are delivered not at a counter inside 
the premises but a few feet outside the premises. It may be that the car-parts 


1 [1955] 1 8.0.R. 887, s.c, 57 Bom. L.R. 702. - 
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are detached from the cars outside the shop and it may also be that after they 
are electro-plated they are fitted to the cars outside the shop. But the premises 
of the petitioner is the place where the business of rendering services to cus- 
tomers is conducted. It is there that the orders and instructions of the cus- 
tomers are received and it is there that the goods are delivered back to the 
customers after the work as required by them is executed. Moreover, the works 
place of the petitioner, which he calls the factory or laboratory for carrying 
out the electro-plating process, which is solely used in connection with the busi- 
ness, which is conducted on the premises, is also a shop within the inclusive 
part of the definition of a ‘shop’ under s. 2(27) of the Bombay Shops and 
Establishments Act. The decision of the Supreme Court on which Mr. Purohit 
has relied is not helpful to him. In that case a man had a small workshop for 
manufacturing certain spare parts of mill-machinery. He went round the local 
mills and obtained orders for manufacture of spare parts. He manufactured 
these parts at his workshop and delivered them at the mills and collected the 
money therefor. It was admitted that no goods were sold at the premises nor 
was any service rendered to the customers at the premises. It was, however, 
argued that the establishment was a work-place, mainly used in connection with 
the business of selling spare parts and was, therefore, a shop within the inclu- 
‘sive part of the definition of s. 2(27) of the Act. It was urged that although 
the main portion of the definition which defined the shop as ‘premises where 
goods are sold or services are rendered to customers’ could not exclude the 
“‘premises’’ element so that unless there were premises on which the goods were 
sold or services rendered to customers the main portion of the definition could 
not apply, in the inclusive part of the definition the emphasis ceased to be on 
the ‘‘premises’’ and shifted to the nature of the business so that provided there 
was a business of selling or rendering services to customers any work place 
wherever situate mainly used in connection with jt would fall within the defi- 
nition. This argument was not accepted by the Supreme Court. It was held 
_ that the trade or business contemplated by the main portion of the definition 
was not any business of selling wherever and however conducted, but only 
those trades where the selling was conducted on defined premises and the rest 
of the definition merely linked on the definition ancillary places mainly used 
in connection with the business defined in the earlier part of the definition that 
is the business carried on defined premises. It was accordingly held that the 
concern in the case before the Supreme Court was not a shop within the defl- 
nition of s. 2(27) of the Act. It will thus be seen that in that ease there was 
no defined premises where the business of selling the spare parts was conducted 
and although there was a work place where the parts were manufactured the 
works place not being mainly used for the business of selling conducted on a 
defined premises did not come within the definition under s. 2(27) of the Act. 
In the case before me the position is entirely different. As I have already 
pointed out there is a defined premises where the business of rendering ser- 
vices is conducted and the premises, therefore, is a shop within the main part 
of the definition. Moreover, the work place is also mainly used in connection 
with this business of rendering services to customers which is conducted on a 
defined premises and it also falls within the inclusive part of the definition of 
the word ‘‘shop’’ in s. 2(27) of the Act. 


Mr. Purohit has then argued that the State Government has not issued a 
Notification under s. 5 of the Bombay Shons and Establishments Act making the 
said Act applicable to establishments of the kind to which the petitioner’s con- 
cern belongs. The absence of such notification shows, according to him. that 
the State Government did not intend that an establishment of this kind should 
be governed by the Bombay Shops and Establishments Act. I cannot accept this 
argument because it assumes that the petitioner’s establishment is not a shop 
within the definition in s. 2(27) of the Act. In view of my conclusion that the 
petitioner’s establishment is a shop within the definition of the said Act no noti- 
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fication under s. 5 of the Act was necessary to make the Act applicable to 
the establishment. pss 

Mr. Purohit has then argued that the petitioner’s establishment which is 
a factory is excluded from the operation ‘of the Bombay Shops and Establish- 
ments Act, which is a State Act, by reason of the Central Act, namely, the 
Factories Act, which deals with’ factories. His argument is that although a 
factory, as defined in the Factories Act does not include small establishments 
~ like the petitioner’s establishment, where only four persons are employed, by 
s. 85 of the said Act provision is made to make the said Act applicable to such 
smaller concerns by issuing a notification in that behalf. Mr. Purohit says 
that by reason of the said provision all factories are intended to be dealt with 
under the Central Act. It is argued that there being a Central Act dealing 
with factories, the Bombay Shops and Establishments Act which is a State Act 
cannot apply to factories. I do not think that the contention is well-founded. 
The Factories Act does not deal with all factories nor is it intended to deal 
exhaustively with all factories as is contended by Mr. Purohit. It deals with 
only such factories as fall within the definition of a factory given in the Act 
and no such other establishments, which may be brought within its operation 
by notifications under s. 85 of the Act. ‘Factories’? is an item in the con- 
current list and the State Legislature is competent to legislate. with regard to 
the subject to the extent to which it has not been legislated by the Central 
Legislature. The State Act, namely, the Bombay Shops and Establishments 
Act, has advisedly excluded from the definition of the shop in s. 2(27) of the 
Act a factory which is defined as a factory under cl. (m) of s. 2 of the Factories 
Act, 1948. or which is deemed to be a factory under s. 85 of the said Act. The 
petitioner’s establishment is neither a factory under s. 2(m) of the Factories 
Act nor is it such as can be deemed a factory under any of the notifications 
issued under s. 85 by the Central Government. That being so, Mr. Purohit’s 
argument is that, the petitioner’s establishment being a factory is excluded 
from the operation of the Bombay Shops and Establishments Act. The learned | 
trial Magistrate has held that the petitioner’s establishment is not a factory 
because no manufacturing process is carried on in the establishment. I have 
not found it necessary to consider that question because in my view even if 
it were a factory it would not be excluded from the operation of the Shops 
ra Establishments Act if it satisfied the definition in s. 2(27) of the said 

ct. 

All the contentions, therefore, which are raised by Mr. Purohit in the present 
Criminal Revision Application fail and the revision application is rejected. 
The rule is, accordingly, discharged. Rule discharged. 


APPELLATE CIVIL. 
Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr, Justice Tarkunde. 


SHANKARLAL JIVANRAM AGRAWAL v. STATE OF BOMBAY.® 
Court-fees Act (VII of 1870), Sch. I, Arts. 11, 12—Indian Succession Act (XXXIX of 
1925), Secs. 374, 376—Court-fees payable on succession certificate extended under 


3. 376 of Indian Succession Act—Whether Court-fees to be calculated without taking 
into consideration debts for which certificate had been granted. 


When an extension of a succession certificate is granted under s. 376 of the Indian 
Succession Act, 1925, the Court~fee on the extended certificate must be calculated 
after taking into consideration all the debts specified in the certificate, and not only 
the debts to which the certificate is extended. 

In re Sunderji Laljee Khakhar, referred to. 


“Decided, August .16, 1960. Civil Re- 1 (1946) 48 Bom. L.R. 498. 
vision Application No. 700 of 1968. 
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Tus facts appear fn the judgment. - 


B. G. Pradhan, for the petitioner. f 
V. H. Gumaste, Assistant Government Pleader, for the State. 


Cuarwant C.J. The petitioner had miade an application to the Joint Civil 
Judge, Junior Division, Dhulia, for the issue of a succession certificate in res- 
pect of the debts due to his mother of the value of Rs. 11,886. The certificate 
was issued to him on October 28, 1957. The Court-fee stamp. payable on the 
certificate was calculated according to arts. 11 and 12 in the First Schedule of 
the Court-fees Act, 1870. On November 21, 1957, the petitioner made an applica- 
tion for extension of the certificate already issued to him to debts of the value of 
about Rs. 35,180. The certificate was accordingly extended on November 26, 
1957. The question then arose about the payment of additional Court-fees. The 
petitioner contended that the Court-fees should be calculated without taking into 
consideration the debts for which the certificate had been already granted. This `’ 
argument was not accepted. The learned Judge has pointed ont in his judg- 
ment that a new certificate had not been issued to the petitioner, but that the 
original certificate had been extended. He, therefore, called upon the petitioner 
to pay the Court-fees on the basis as if the original certificate included the debts, 
in respect of which the extension had been granted. The effect of the order 
was that the petitioner was required to pay one and a half times the Court-fee 
which would have been payable on these additional debts if they had been in- 
eluded in his first application. This order is being challenged in this revision 
application. 


The question turns on the interpretation of arts. 11 and 12 in the First Sche- 
dule to the Court-fees Act. Article 12 states that the fee leviable on a certifi- 
cate issued under Part X of the Indian Succession Act shall be the fee leviable 
in the case of a probate on the amount or value of any debt or security specified 
in the certificate under s. 374 of the Act, and one and a half times this fee ou 
the amount or value of any debt or security to which the certificate is extended 
under s. 376 of the Act. Article 11 prescribes the rates of Court-fee payable 
in @ case of probate. Under this article, no fee is payable if the value of the 
property, in respect of which the probate is granted, is Rs. 1,000 or less. If it 
exceeds ‘Rs. 1,000, but does not exceed Rs. 10,000, the fee payable is 24 per 
cent. If it exceeds Rs. 10,000, but does not exceed Rs. 50,000, the fee is 32 
per cent. If the value of the property exceeds Rs. 50,000, but does not exceed 
Rs. 1 lakh, the fee is 5 per cent. Higher rates of Court-fee are prescribed if the 
value of the property exceeds Rs. 1 lakh. It has been held by this Court in 
In re Sunderyjs Laljee Khakhar,’ that the word ‘‘any’’ in the expression ‘‘any 
debt or security’’ used in art. 12 of Schedule I of the Court-fees Act means all 
the debts and securities specified in the certificate, and not each individual item 
of debt or security mentioned in it, and that the Court-fee payable on 
& succession certificate should be computed on the total amount or value of debts 
and securities mentioned in the certificate. The succession certificate is issued 
under s. 374 of the Succession Act. Sub-section (/) of s. 376 states that: 


“A District Judge may, on the application of the holder of a certificate..., extend 
the certificate to any’ debt or security not originally spectfied therein, and every such 
extension shall have the same effect as if the debt or security to which the certificate is 
extended had been originally specified therein” 

After the extension, therefore, the certificate is to be regarded as if it had been 
issued in respect of all the debts specified in it, both originally and subsequently 
after the extension was granted. It is obvious, therefore, that the Court-fee 
payable on an extension of a certificate Gannot be less than what would have 
been payable if all the debts had been originally specified in the certificate. 
Tt might in many cases be less if we were to accept the argument advanced by 
Mr. Pradhan. As I have pointed out, no Court-fee is payable when the amount 


1 (1946) 48 Bom. L.R. 498. 
L.R.—85, : 
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or value of the property, in respect of which theecertificate is granted, is less 
than Rs. 1,000. If, therefore, the deceased has left debts, each of which is 
‘of less than Rs. 1,000, but the total amount of which is say Rs. 1 
lakh, it would be possible to avoid the payment of Court-fees by first 
asking for a certificate for one debt only and thereafter making successive 
applications for extension in respect of the other debts. To take another exam- 
ple, suppose the total value of the debts of the deceased, which are to be col- 
lected, exceeds Rs. 1 lakh. If a certificate is originally applied for in respect 
of all the debts, the Court-fee payable would be 24 per cent. on the first 
Rs. 10,000, 3? per cent. on the next Rs. 40,000 and 5 per cent. on the next 
Rs. 50,000. If the Court-fee on an extension is to be calculated without taking 
into consideration the total value of the debts, a party may, by first making an 
application for Rs. 10,000 and thereafter making successive applications for ex- 
tension of the certificate, each confined to debts not exceeding Rs. 10,000, never 
pay Court-fee exceeding 3} per cent. i.e. one and a half times 24 per cent. He 
would in that case pay very much less than what he would have paid if all the 
debts had been specified in the original certificate. We do not think that the 
Legislature could have contemplated evasion of duty in this manner. We are, 
accordingly, of the opinion that even when an extension is granted, the Court- 
fee on the extended certificate should be calculated after taking into considera- 
tion all the debts specified in the certificate, and not only the debts to which the 
certificate is extended. The view taken by-the learned Civil Judge is, in our 
opinion, correct. 

Rule discharged. No order as to costs. ' Rule discharged. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


RAMLANSHAN JAGESHAR v. THE BOMBAY GAS CO. LTD.* 
Factories Act (LXIII of 1948), Seca. 2(1) & (k)-—-Bombay Shops and Establishments Act 
(Bom, LXXIX of 1948), Secs. 70, 63—Meaning of expression “work...connected with 
...the subject of the manufacturing process” in s. 2(1)—Employee of gas producing 
and supplying factory employed in digging trenches for laying pipes outside factory 
premises through which gas supplied to consuwmers—Whether such employee a 
worker within s. 2(1). j 


The words “work...connected with...the subject of the manufacturing process” 
in s. 2(1) of the Factories Act, 1948, mean work connected with the article, which 
is produced, while any process of manufacture as defined in the Act is going on 
in connection with that article. Therefore, any work connected with the article, 
which is manufactured, will not bring the employee within the definition, but only 
that work, which is done while the article is still in the stage of production or while 
any manufacturing process, as defined in the Act, is still going on in connection 
with it. . f 

The petitioner was employed as a coolie in a factory where gas was manufactured 
and which was supplied to consumers through pipes which were connected to a 
storage tank. The duties of the petitioner were to excavate and dig trenches for the 
purpose of laying pipes through which gas was transported to the consumers. The 
petitioner did not, therefore, work within the premises of the factory but outside 
at the places where the pipes were to be laid. On the question whether the petitioner 
was a worker within the meaning of the Factories Act, 1948:— 

Held, that as the petitioner was not employed in connection with gas while it was 
still in the stage of production but was employed for work which was required to 
be done in order to supply to the consumers gas, which was produced and after it 
had undergone all the manufacturing processes, he could not be held to be a worker 
within the meaning of s. 2(1) of the Act. 


The facts appear in the judgment. 
*Dectded, August 18, 1960, Special Civil Application No. 272 of 1960. 
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M. C. Bhandare, for the petitioner. 
Mureban Mistree, instructed by Payne & Co. and D. P. Mehta, for the res- 


pondents. 


. CHANAN C.J. The petitioner is employed as a coolie in the Mains Depart- 
ment of the Bombay Gas Works belonging to the respondents. At the Gas 
Works, to which I will hereafter refer as the factory, gas is manufactured. 
This gas is supplied to consumers through pipes, which are connected to a 
storage tank. The duties of the petitioner are to excavate and dig trenches for 
the purpose of laying pipes, through which gas is transported to the custo- 
mers. The petitioner does not, therefore, work within the premises of the 
factory, but outside at the places where the pipes are to be laid. The peti- 
tioner has been issued an identity card by the Chief Engineer of the factory. 
His attendance is marked at the place of his work, but his wages are paid to 
him at the factory. If he wants leave, he has to go to the factory and apply 
to the Mains Overseer, whose office is situated there. The petitioner had worked 
overtime on certain days between December 1956 and November 1957. His 
remuneration consists of a basic wage and dearness allowance. Under s. 59 
of the Factories Act, a worker is to be paid at twice his ordinary rate of wages 
- for. overtime work done by him. The petitioner was, however, paid only twice 
his basic wage and not twice his basic wage plus dearness allowance for the 
period for which he had worked overtime. The petitioner, therefore, made an 
application to the Payment of Wages Authority, in which he contended that 
he was entitled to overtime wages at the rate specified in s. 59 of the Factories 
Act, that Rs. 336.35 were due to him on this account and that as this amount 
had been wrongly deducted from his wages, the respondents should be directed 
to pay it to him. He also claimed Rs. 16 more on account of increments. We 
are not now concerned with that part of his claim. The respondents did not 
admit the petitioner’s claim. They contended that the Factories Act did not 
apply to the petitioner. The Authority held that the pefitioner was a worker 
governed by the Factories Act and that he was, therefore, entitled to be paid 
for overtime work at the rate specified in s. 59 of the Factories Act. The 
Authority, therefore, granted the petitioner’s claim and made an order direct- 
ing the respondents to pay the amount claimed by him. Against this order, 
the respondents appealed to the Small Causes Court. The learned Judge of 
that Court did not agree with the view of the Authority that the Factories 
Act applied to the petitioner. In his view, the petitioner could not be held to 
be a ‘‘worker’’ while he was employed in the work of laying pipes outside 
the factory. The evidence in the case showed that the petitioner had also 
worked overtime for the purpose of connecting the gas pipes to the storage 
tank in the compound of the factory. In the opinon of the learned Judge, 
this part of his work was incidental to the manufacturing process. He, there- 
fore, granted a minor part of the petitioner’s claim of Rs. 17.75, but rejected 
his main claim, which related to wages for overtime work done outside the 
factory. This order made by the Small Causes Court is being challenged in 
this petition. 

The question, which arises for our determination, is at what rate the peti- 
tioner should be paid for overtime work done by him in the course of his normal 
duties, viz. that of laying pipes outside the factory. The petitioner has based 
his claim on three alternative grounds. It has been urged by Mr. Bhandare 
on his behalf that he is a worker within the meaning of the Factories Act and 
that, consequently, he should be paid overtime wages under s. 59 of the Act. 
He has further contended that even if the petitioner is held not to be a worker, 
the Factories Act would still apply to him by reason of s. 70 of the Bombay 

‘Shops and Establishments Act. The last ground urged is that the petitioner 
is REN to be paid for overtime work under s, 63 of the Shops and Establish- 
men ct. Lee 
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Sub-section (J) of s. 59 of the Factories Act states that: 

“Where a worker works in a factory for more than nine hours in any day or for 
more than forty-eight hours in any week, he shall, in respect of overtime work, be en- 
titled to wages at the rate of twice his ordinary rate of wages.” 

Before the petitioner can take advantage of this section, he must show that he 
is a worker within the meaning of the Act. A ‘‘worker’’ is defined in cl. (l) 
of s. 2 as meaning: 

“a person employed, directly or through any agency, whether for wages or not, in 
any manufacturing process, or in cleaning any part of the machinery or premises used 
for a manufacturing process, or in any other kind of work incidental to, or connected 
with, the manufacturing process, or the subject of the manufacturing process.” 
Broadly speaking, the definition includes within the term ‘‘worker’’ persons, 
who are employed in any manufacturing process or in any other kind of work 
incidental to, or connected with, a manufacturing process, or the subject of 
a manufacturing process. ‘‘Manufacturing process” is defined in cl. (k) of 
s. 2 as meaning: 

“any process for 

(i) making, altering, repairing, ornamenting, finishing, packing, oiling, washing, 

cleaning, breaking up, demolishing, or otherwise treating or adapting any article or sub- 
stance with a view to its use, sale, transport, delivery or disposal.” 
The definition also includes certain other processes referred to in cls.(4), (ii), 
(iv) and (v). The petitioner is not employed in any of these processes or in 
those referred to in the main part of the definition. The article, which is 
being manufactured or produced at the factory, is gas. The gas produced may 
require to be cleaned or treated before it can be used or sold. These are manu- 
facturing processes. It has, therefore been urged that gas is the subject of a 
manufacturing process and that as the petitioner is employed on work con- 
nected with gas, viz. that of laying pipes for the purpose of transporting gas 
to consumers, the petitioner is a worker. We do not think that there is any 
force in this argument, because having regard to the context, it seems to us 
that work connected with the subject of the manufacturing process, for doing 
which a person can be deemed to be a worker, must be work, which is done be- 
fore the manufacturing process is complete. The words ‘‘subject of the manu- 
facturing process’’ must be read along with the preceding words in the defini- 
tion, which contemplate employment in a manufacturing process or in any 
work incidental to or connected with it. Consequently, in our opinion, these 
words refer to an article while it is in the process of manufacture. Any work 
connected with the article, which is manufactured, would not bring the em- 
ployee within the definition, but only that work, which is done while the arti- 
cle is still in the stage of production or while any manufacturing process, as 
defined in the Act, is still going on in connection with it. Any other view 
would lead to results which could not possibly have been intended. If the 
argument that any employment in connection with the subject of a manufac- 
turing process would make the person employed a worker is accepted, a per- 
son, who for instance is employed as a salesman in a cloth shop situated far 
away from the mills in which the cloth was manufactured, will have to be 
held to be a worker merely because cloth was the subject of a manufacturing 
process. The words ‘‘work...connected with...the subject of the manufactur- 
ing process’ cannot therefore be interpreted in the manner urged by 
Mr. Bhandare. They mean work connected with the article, which is produced, 
while any process of manufacture as defined in the Act is going on in con- 
nection with that article. 

Distribution or transport of an article after it is manufactured is not a manu- 
facturing process. Such work cannot also be said to be incidental to or con- 
nected with a manufacturing process. Consequently, employment in such work 
will not bring the employee within the definition of ‘‘worker’’. The petitioner 
is employed for work, which is required to be done in order to supply to the 
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consumers gas, which has been produced, and after it has undergone all the 
manufacturing processes. He is not employed in connection with gas while 
it is still in the stage of production. Consequently, he cannot be held to be a 
worker within the meaning of s. 2(1) of the Factories Act. Section 59 of the 
Factories Act will not, therefore, apply to him. f 

In this view, it is unnecessary to deal with the other argument, which has 
been advanced by Mr. Bhandare, that s. 59 applies to all workers employed 
in a factory, irrespective of the fact whether they work in or outside the 
factory. ` 

The petitioner has also based his claim on s. 70 of the Bombay Shops and 
Establishments Act. ` Sub-section (J) of s. 63 of this Act states that: 

` “Where an employee in any establishment other than a residential hotel, restaurant 
or eating house, is required to work in excess of the limit of hours of work, he shall be 
entitled, in respect of the overtime work, to wages at the rate of one and a half times 
his ordinary rate of wages.” 

Section 70 of this Act provides that: 

“Nothing in this Act shall be deemed to apply to any person employed in or within 

the precincts of a factory and the provisions of the Factories Act, 1948, shall, notwith- 
standing anything in the said Act, apply to such person.” 
This section, as pointed out by the Supreme Court in B, P, Hira, etc. v. C. M. 
Pradhan,! makes the provisions of the Factories Act applicable to employees 
in factories, who are not ‘‘workers’’. The petitioner is employed by and under 
an officer of the factory. His wages are paid at tite factory and he has also 
to go to the factory. in order to get sanction for leave. It has, therefore, been 
contended that the petitioner is employed in the factory within the meaning 
of s, 70 of the Act. This argument does not appear to us to be correct. The 
words ‘‘employed in...a factory’? may be capable of two interpretations, but 
the other words ‘‘within the precincts of a factory” clearly imply that the 
place of work must be inside the premises or precincts of the factory. The 
words ‘‘employed in or within the precincts of a factory” will, therefore, have 
to be construed as ‘‘engaged for work in or within the precincts of a factory”. 
The petitioner does not ordinarily work in the Gas Works, i.e. in the factory. 
His employment is outside the factory on public roads and other places, where 
pipes are to be laid. Section 70 of the Shops and Establishments Act will not, 
therefore, apply in his case. 

It has been further contended by Mr. Bhandare that if the petitioner is held 
to be not entitled to overtime wages under the Factories Act, he is entitled 
to claim them under s. 63 of the Shops and Establishments Act. The peti- 
tioner had not based his claim on s. 63 either before the Payment of Wages 
Authority or before the appellate authority, ie. the Small Causes Court. 
Mr. Mistree has, therefore, urged that the petitioner should not be allowed to 
raise this point for the first time before us. The definition of ‘commercial 
establishment’’ given in the Act is very wide. It includes ‘‘an establishment 
which carries on any business, trade or profession or any work in connection 
with, or incidental or ancillary to, any business, trade or profession’’. It is 
possible to argue that the Mains Department of the respondents, in which the 
petitioner is employed, is a commercial establishment within the meaning of 
this Act. It may, therefore, be possible for the petitioner to claim the benefit 
of s. 63 of the Act. The petitioner is a poor worker and when prima facie 
there appears to be some force in the arguments, which have been advanced 
on this point, we do not think we should without proper investigation reject 
his claim merely because the claim on this ground had not been made earlier. 

We, therefore, set aside the order made by the Small Causes Court in so 
far as it rejects the claim of the petitioner for wages for overtime work done 
outside the factory and remand the matter to the Payment of Wages Autho- 
rity for considering whether the petitioner is entitled to overtime wages under 


1 [1960] 1 8.C.R. 137, 
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s. 63 of the Bombay Shops and Establishments Act. The Authority should 
allow both the parties to lead such further evidence as they may wish to pro- 
duce and then dispose of the application made by the petitioner in accordance 
with law. The Authority should expedite the hearing of this matter. 


No order as to costs. . 
Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. J. R. Mudholkar, Actg. Chief Justice, and Mr. Justice S. M. Shah. 


MESSRS. SHANTILAL CHHOTALAL & CO. v. M. G. ABROL.” 

Importa and Exports Control Act (XVIII of 1947), Sec. 3(2)—Exports Control Order, 
1954, Cl. 3—Sea Customs Act (VIII of 1878), Secs. 19, 136, 61, 137—Constitution 
of India, Art, 226—Consignment of steel scrap, in respect of which export licence 
issued, passed by Controller of Iron & Steel as not capable of being used in India— 
Customs authorities whether can consider afresh whether that scrap was or was not 
usable in India—Whether Sea Customs Act empowers Customs Officer to examine 
goods for such purpose—Prerogative norits—Jurisdiction of High Court to issue such 
writs when alternative remedy available to petitioner. 


The satisfaction as to whether a particular consignment of scrap is capable of being 
used in India or not has to be, under the remarks contained in col. 4 of “The State- 
ment of the Export Licensing Policy” against item No, 3(ii)(b)f (assuming that 
they have a legal validity and a statutory force), that of the Iron and Steel Con- 
troller, and the Customs authorities are, therefore, not entitled, after a consignment 
of scrap is passed for export by the Controller, to consider afresh whether that 
scrap was or was not usable in India, 

Sections 136, 61 and 137 of the Sea Customs Act, 1878, do not confer a power on 
a Customs Officer to examine goods (in respect of which a licence is obtained under 
the Exports Control Order, 1954) for the purpose of satisfying himself on the ques- 
tion whether those goods are of a kind which can be used in India or not. 

Quere: Whether these provisions of the Act empower Customs Officers to: in- 
spect the goods with a view to satisfy themselves whether the goods sought to be 
exported conform to the licence. 

The existence of an alternative remedy ‘is no bar to the exercise of jurisdiction 
by the High Court to issue any of the high prerogative writs or to issue any other 
writ, direction or order under art. 226 of the Constitution of India, but it is the 
practice of the High Court not to use its extraordinary powers under art. 226 or 
its revisional powers under art. 227 if there exists an alternative remedy which is 
adequate and readily available. . 

The exercise of discretion by a Court in entertaining a petition under art, 226 when 
an alternative remedy is available to the petitioner, must not be lightly interfered 
with in appeal filed against the order of the Court, 


Tue facts appear in the judgment. 


S. V. Gupte, with R. M. Kantawala, for the appellant. 
M. P. Laud, with S. J. Sorabjee, for the respondents. 


MUDHOLKAR A.C.J. This is an appeal under the Letters Patent against the 
order of Mr. Justice Shelat in Misc. Petition No. 86 of 1956. The petitioners, 
who are appellants before us, had preferred a petition under arts. 226 and 227 
of the Constitution before this Court for issuing a writ of certiorari quashing 
the order of the Additional Collector of Customs, Bombay, levying a fine of 


* Decided, September, 1/2, 1960. O.0.J. No. 86 of 1956. 
Appeal No. 53 of 1959; Miscellaneous Petition J As on April 30, 1957. 
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Rs. 49,995.75 nP in lieu of confiscation of a consignment of scrap iron which 
was exported by the petitioners and imposing a personal penalty of Rs. 35,000 
under s. 167(8) of the Sea Customs Act. cas 

The relevant facts may be summarised as follows:—The petitioners are a 
firm of Importers and Exporters of scrap iron. They used to export about 
900 tons of scrap iron per year and for that purpose they applied for and 
obtained a licence from the Iron and Steel Controller. This licence was issued 
on November 7, 1956, and thereunder the petitioners were authorised to export 
900 long tons of steel skull scrap. Between October, 1956, and March, 1957, 
the petitioners purchased scrap iron from various concerns and individuals at 
rates varying between Rs. 95 per ton and Rs. 207-8-0 per ton. Under that 
licence they were permitted to export steel skull scrap to Japan by s.s. 
‘*KUISISHEY.’? 

The export of various commodities including scrap iron is controlled by the 
provisions of Imports and Exports Control Act, 1947, and by the Exports Con- 
trol Order, 1954. Under s. 3 of the Act, the Central Government is enabled 
to make a provision prohibiting, restricting or otherwise controlling in all 
cases or in specified classes of cases the import as well as export of all goods 
of any specified description. By virtue of the powers conferred by s. 3 of the 
Act, Exports Control Order, 1954, was promulgated on May 10, 1954. Clause 3 
of the Order provides that except as otherwise provided in that Order, no per- 
son shall export any goods of the description specified in Schedule I, except 
under and in accordance with a licence granted by the Central Government or 
by any officer specified in Schedule II. Entry No. B3 contained in Schedule I 
of the Act relates to scrap containing any of the metals or alloys specified in 
entry C-9 of the Schedule. Entry C-9 deals with a number of metals one of 
which is ‘‘iron and steel”. Thus, reading the two entries together, it will be 
clear that so far as the export of scrap iron or scrap steel is concerned, it could 
only be effected under a licence issued by one of the authorities referred to in 
Schedule II of the Act. Amongst the authorities specified in that Schedule 
are, the Iron and Steel Controller, a Deputy Iron and Steel Controller, and an 
Assistant Iron and Steel Controller. The licence issued to the petitioners is 
signed by the Assistant Iron and Steel Controller. 

The procedure adopted in regard to exports is as follows: After a person 
` has obtained a licence, he is permitted to take the goods in respect of which he 
has obtained the licence to the docks. After the goods arrive at the docks the 
representatives of the Iron and Steel Controller as well as the representatives of 
such parties as the Iron and Steel Controller may direct are permitted to inspect 
the goods. For enabling the Iron and Steel Controller to have the goods in- 
spected two clear days notice is required to be given. If it is found as a result 
of the inspection that the scrap in question could be utilised in India, the ex- 
porter ‘would be required to remove the materials from the docks at his own 
expense and sell it to consumers in ‘India nominated by the Iron and Steel 
Controller. This is because, so far as the export of iron and steel scrap other 
than sheet cuttings is concerned, it is allowed provided the Iron and Steel Con- 
troller is satisfied that that scrap is of no use in India. It ig common ground 
that the scrap iron which the petitioners wanted to export to Japan was inspect- 
ed by a representative of the Iron and Steel Controller. While the scrap was 
being loaded in a ship the Customs Authorities suspecting that the scrap which 
was being exported was not of the kind permitted to be exported, intervened 
and inspected what had actually been loaded. They found that a portion of 
the serap at least was not of the kind permitted to be exported and required 
that scrap to be unloaded. It weighed 22 tons and the petitioners were not 
permitted to export it. All this was done on March 19, 1957. On March 26, 
1957, they seized the goods. They, however, permitted the ship to sail with 
the goods after retaining with themselves the documents relating to those goods. 
Eventually those documents were released by them and returned to the peti- 
tioners upon their furnishing bank guarantee for Rs. 49,995.75 nP. 
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On May 27, 1957, the Customs Authorities served the petitioners with a 
notice to show cause within three days why the scrap iron should not be con- 
fiseated and why personal penalty should not be levied upon them. After 
hearing the petitioners the Additional Collector of Customs, Bombay, passed 
an order on December 21, 1957, levying a fine of Rs. 49,995.75 nP. on the peti- 
tioners in lieu of confiscation under s. 167(8) of the Sea Customs Act and 
imposing a personal penalty of Rs. 35,000 under the same section as already 
stated. 

On March 4, 1958, the petitioners preferred the petition before this Court 
under art. 226 of the Constitution for quashing the order of the Additional 
Collector of Customs, Bombay. On March 25, 1958, they also preferred an 
appeal before the Central Board of Revenue. 

The petition was opposed on behalf of the Union of India and the Customs 
Authorities on a number of grounds. One of the grounds was that the peti- 
tioners had another remedy by way of appeal under s. 189 of the Sea Customs 
Act, that they had actually availed themselves of that remedy and, therefore, 
their petition was incompetent. Another ground was that there was deliberate 
suppression of facts by the petitioners regarding their appeal before the Board 
of Revenue and, therefore, they were not entitled to any relief being granted 
by this Court. On merits it was contended that the Customs Authorities had 
the right to inspect the goods for satisfying themselves as to whether the terms 
of the licence were complied with and had likewise the power to seize and con- 
fiseate the goods if they came to the conclusion that what was being exported 
was not what was permitted to be exported under the licence and under the 
Exports Control Order in question. They also say that from the material which 
was before them they came to the conclusion that the petitioners have exported 
out of India a considerable quantity of scrap which was not iron skull serap 
and that since such scrap was not permitted to be exported under the licence 
they contravened the terms thereof. 

When the matter went up before the learned single Judge, he upheld the 
contention of the Customs Authorities that what the petitioners were trying to 
export was something which was not permitted to be exported under the licence. 
He also seems to have held that the Customs Authorities were entitled to in- 
spect, seize and confiscate the scrap iron which the petitioners were wanting 
to export to Japan. He also accepted the contention that the petitioners had 
suppressed certain relevant facts. He, however, granted the petitioners a 
limited relief to the extent that he reduced the personal penalty of Rs. 35,000 
to Rs. 1,000 on the ground that this Court had ruled that the maximum penalty 
leviable under s. 167(8) of the Sea Customs Act is Rs. 1,000. It would, thus, 
appear that the learned Judge did not accept the preliminary objection urged 
on behalf of the Customs Authorities that the petitioners were not entitled to 
relief on the ground of suppression of facts and on the further ground that 
they had another remedy available to theni. 

Mr. Laud, who appears for the Customs Authorities, reiterated the prelimi- 
nary objections which were urged on behalf of the Customs Authorities before 
the learned single Judge. While we were inclined to think that in this case the 
petitioners did not satisfy the Court that no adequate remedy was available to 
them under the Sea Customs Act, it would not be proper to reject the petition 
and dismiss the appeal on that sole ground. It is no doubt true, as has been 
pointed out by Mr. Gupte, who appears for the petitioners, that s. 189 of the 
Sea Customs Act, which provides for an appeal to the Central Board 
of Revenue, requires that where the decision or order appealed against relates 
to any duty or penalty leviable in respect of any goods, the owner of such goods 
shall, pending the appeal, deposit in the hands of the Customs Collector at the 
port where the dispute arises the amount demanded by the officer passing such 
decision or order. Until such amount is deposited, the appeal is not heard by 
the Central Board of Revenue. Therefore, according to Mr. Gupte, the remedy 
itself was onerous, and in the circumstances, it was open to the petitioners to 
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come straightway to this Court for having the order of the Customs Authorities 
quashed. In support of this contention, he relied upon the decision in Himmat- 
lal Hartlal Mehta v. The State of Madhya Pradesh.) Tt is doubtful how far 
this decision would assist the petitioners in this case, because here, they had 
actually preferred an appeal before the Central Board of Revenue. | Apart 
from that, they have not stated either in the petition or in the affidavit in re- 
joinder that they were unable to pay the penalty imposed upon them by the 
Additional Collector of Customs and consequently the remedy was onerous. 
Indeed, from their letter dated June 25, 1958, addressed to the Under-Secretary 
to the Central Board of Revenue, it could be inferred that they were in fact in 
a position to pay the penalty, but were unable to pay it because of an injunction 
issued by this Court after issuing a rule nist. However that may be, the fact 
remains that here the learned single Judge had chosen to interfere in this peti- 
tion. The learned single Judge not only entertained the petition but actually 
granted some relief to the petitioners. The existence of an alternative remedy 
is no bar to the exercise of jurisdiction by this Court to issue any of the high 
prerogative writs or to issue any other writ, direction or order under art. 226 
of the Constitution, but it is only the practice of this Court not to use its extra- 
ordinary powers under art. 226 or its revisional powers under art. 227 if there 
exists an alternative remedy which is adequate and readily available. From 
the fact that the petition was entertained by the learned Judge and relief was 
granted to the petitioners, it follows that he exercised his discretion in their 
favour and did not regard the existence of an alternative remedy by way of 
appeal as an obstacle in their way of obtaining relief from this Court. In 
appeal the exercise of discretion by a Court from whose order appeal has been 
brought is not lightly to be interfered with. No adequate reasons have been 
brought to our notice why there should be a departure from this rule in the 
present case. We are, therefore, unable to accept Mr. Laud’s contention that 
the petitioners are not entitled to relief, on the mere ground that they not only 
had an adequate remedy at their disposal, but had actually sought to avail 
themselves of it by preferring an appeal. 

Now, on the question of suppression of facts what the learned Judge has 
observed in his judgment is as follows :— 

“Having considered the correspondence between the petitioners and the Central 
Board of Revenue I have come to the conclusion that the statements made by the peti- 
tioners in their affidavits in rejomder were deliberately equivocal and far from being 
frank an attempt to create an incorrect impression on the Court that the appeals had 
been rendered unmaintainable by their having refused to pay the personal penalty was 
made”, 
and then again later on in the judgment, after referring to certain correspon- 
dence and certain other facts, the learned Judge observed :— 

“In my view, the omission if not suppression of facts was in respect of material 
facts as they were relevant to the issue raised in the affidavit in reply whether the 
right of appeal to which the petitioners had recourse to was an adequate remedy and 
was not and cannot be due to either inadvertence or want of appreciation of the true 
legal position.” 

It may be mentioned that what the learned Judge was referring to in this con- 
nection is the omission of the petitioners in the first instance to file copies of 
certain correspondence which was carried on between their attorneys and the 
Central Board of Revenue. Secondly, what he had in mind was the omission of 
the petitioners to make any reference to it in their affidavit in rejoinder, though 
they had written a letter on June 25, 1958—a letter which was addressed by 
their attorneys to the Central Board of Revenue six months before their affi- 
davit in rejoinder was filed. Now, the correspondence which took place between 
the petitioners’ attorneys and the Board of Revenue was concerning the non- 
payment of the penalty by the petitioners. The Board of Revenue informed 
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the petitioners’ attorneys by its letter dated May 29, 1958, that unless they 
deposited the penalty within one month their appeal was liable to be dismiss- 
ed. In reply to this, the petitioners’ attorneys stated in their letter dated 
June 25, 1958, amongst other things, that the petitioners had preferred a peti- 
tion before this Court on March 3, 1958, and that Mr. Justice K. T. Desai had 
issued a rule nist and had also by order dated March 4, 1958, restrained the 
Additional Collector of Customs, Bombay, from taking any steps or proceed- 
ings in enforcement of his order. Then they stated :— 

“Our clients say that by reason of the said order dated 4th March, 1958 the Addi- 
tional Collector of Customs, Bombay and the Union Government are restrained from 
recovering from our clients pending the hearing and final disposal of the said petition 
the personal penalty of Rs. 35,000/. Our clients cannot make payment of the said sum 
of Rs. 35,000/- in view of the said order. Under the circumstances, our clients respect- 
fully submit that the requisition contained in your letter under reply requiring our 
clients to make the deposit is not proper and justified as it would result in contravening 
the order of the High Court and the said order would be nullified.” - 

Then they made a plea on behalf of the petitioners to the effect that the require- 
ment of payment of personal penalty as a condition precedent to the hearing 
of the appeal may be waived. The learned Judge took the view that by sup- 
pressing this letter from the Court in their rejoinder the petitioners attempted 
to create an impression on it as if their appeal before the Board of Revenue 
must have been dismissed for non-payment of the penalty while it perhaps creat- 
ed an impression on the Board of Revenue that the penalty could not be paid by 
them because of the order of the High Court with the result that the Board of 
Revenue were led to keep their appeal alive despite their failure to deposit the 
penalty. The learned Judge has taken the view that the petitioners, apart from 
suppressing material facts from this Court, have been guilty of equivocal conduct, 
but in spite of that the learned Judge did not think it fit to penalise them for this 
in any way. If he was of the opinion that the petitioners having been guilty of 
improper conduct were not entitled to relief in this jurisdiction he should have 
dismissed the petition, but that is not what he has done. He has given them 
some relief. No doubt he has not granted the petition in its entirety, but that 
is not because he felt that the plaintiffs were not entitled to it on the ground 
of suppression of facts or on the ground that their conduct was improper, but 
on an entirely different ground. Apart from that, we would like to express 
our opinion that the language of the affidavit is capable of the interpretation 
that the petitioners did not want either to suppress any fact or to create any 
erroneous or false impression upon this Court. In this connection, we would 
nee to the following passage from para. 3 of their affidavit dated December 
, 1958 :— 

“The Central Board of Revenue by its letter Gated 29th May, 1958 intimated to 

the petitioners that the payment of personal penalty before the appeal was considered 
was a statutory requirement under the Sea Customs Act and required the petitioners 
to submit proof of payment of personal penalty within one month from the date of 
the said letter and that in default thereof the appeal would be liable to be rejected 
for non-compliance with the provisions of the Sea Customs Act. In these circumstances 
I submit that the remedy by way of appeal, to the Central Board of Revenue is not an 
adequate or effective remedy.” 
Now, the last sentence in the above passage does not convey the impression that 
their appeal before the Board of Revenue has been rejected because of non- 
payment of the penalty. It is true that the petitioners have not set out what 
was stated on their behalf by their attorneys in the letter dated June 25, 1958. 
But we do not think that the omission to make a reference to that letter or to 
set out fully what is stated in that letter amounts to suppression of a mate- 
rial fact. In the circumstances, therefore, it would not be right to reject the 
petition upon the second preliminary ground urged on behalf of the respon- 
dents by Mr. Laud. 
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On the merits Mr. Gupte has raised three contentions. The first contention 
is that the Customs Authorities had no jurisdiction to consider whether the 
serap iron which was being exported was such as could be used in India, because 
in the Remarks Column in ‘‘‘l'he Statement of the Export Licensing Policy” as 
on April 30, 1957, under item 3(ii) (b), which deals with iron and steel scrap 
other than sheet cuttings, it is stated :— 

“Export of any other ferrous scrap is allowed by the Iron and Steel Controller 
provided he is satisfied that the material is of no use in India.” 
The second point urged by him is that the Customs Authorities had no power 
to order confiscation of the goods after he permitted those goods to go out of 
their control. 

The third point that was urged by Mr. Gupte is that there was uo material 
on the basis of which the Customs Authorities could come to the conclusion 
that a part of the consignment consisted of scrap iron which did not conform 
with the licence and which was of a kind as could be used in India. 

The entire matter was argued before us on the footing that the Statement 
of the Hxport Licensing Policy has a statutory force, though we must confess 
we have not been able to find any reference either in that Statement or any- 
where else in ‘‘the Hand Book of Export Trade Control’’, in which this State- 
ment is incorporated that it has such force. However, since it was not urged 
by Mr. Land on behalf of the respondents that the remarks contained in col. 4 
of the Statement of the Export Licensing Policy against item No. 3 (ii) (b) 
have no legal validity, we will proceed upon the basis that they have 
a legal validity and a statutory force. The language used there clearly 
shows that the satisfaction on the question as to whether the material is or is 
not in use in India is to be that of the Iron and Steel Controller and no one 
else. It would follow from this that the matter pertains solely to the sphere of 
the Iron and Steel Controller and that the Customs Authorities are not entitled 
to sit in judgment with regard to this question. Sub-section (2) of s. 3 of the 
Imports and Exports Control Act, 1947, provides that all goods to which any 
order under sub-s. (/) applies shall be deemed to be goods of which the import 
or export has been prohibited or restricted under s. 19 of the Sea Customs Act 
and that all the provisions of that Act shall have effect accordingly. Section 19 
of the Sea Customs Act is in the following terms :— j 

“The Central Government may, from time to time, by notification in the Offcial 
Gegette, prohibit or restrict the bringing or taking by sea or by land goods of any 
specified description into or out of India across any customs frontier as defined by the 
Central Government,” is | 
Apart from s. 19, there is no other provision in the Sea Customs Act dealing 
with this particular matter. Reading s. 19 with sub-. (2) of s. 3, it will follow 
that except to the extent prohibited or restricted by an order made under the 
Imports and Exports Control Aet, the export of any goods out of India is not 
prohibited. As already pointed out, so far as iron and steel scrap is concerned, 
its export is not completely prohibited, but is restricted in the sense that it 
has to be in pursuance of the terms of the licence obtained under this Order. 
Therefore, where a person holds a licence permitting him to export serap iron, 
it must be said that there is no prohibition upon him on exporting that commo- 
dity. Here, the petitioners held a licence entitling them to export 900 long tons 
of Steel Skull Scrap. Before granting a licence, the exporter is ordinarily 
expected to give inspection of the scrap iron which he wants to export. Such 
an inspection was given by the petitioners of a portion of the scrap which 
they had already secured. They did not have the entire 900 tons of scrap in 
their possession at that time, but they expected to receive the remaining scrap 
from Krishna Steel Industries Private Ltd. It seems, however, that they could 
not secure more than 470 tons or so from them and therefore they secured some 
scrap from other sources. In fact, even before they obtained the licenee they 
were able to secure about 87 tons from other sources. Subsequent to the obtain- 
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ing of the licence they procured nearly 240 tons from other sources. Now, after 
the licence was granted to the petitioners, they sent the serap to the docks for 
being exported. Thereafter it was again inspected by the representatives of the 
Iron and Steel Controller and passed for export by the Iron and Steel 
Controller. In pursuance of this, the petitioners started loading the scrap in s.8. 
‘“KUISISHEV’’. While loading was going on the suspicions of the Customs Autho- 
rities were aroused and that was why they sent some of their officers for inspec- 
tion. It seems to us that since the satisfaction as to whether a particular con- 
signment of scrap is capable of being used in India or not is to be, under the 
Statement of Export Policy, that of the Iron and Steel Controller, the Customs 
Authorities were not entitled to consider afresh whether that serap was or 
was not usable in India. 

It was argued before us by Mr. Laud that under the Sea Customs Act the 
Customs Authorities are entitled to satisfy themselves whether what was being 
exported was something which was permitted to be exported, that under the 
licence what the petitioners were entitled to export was Skull Scrap and that 
it was not only open to the Customs Officers, but it was their duty to satisfy 
themselves as to whether what was being exported was that commodity and not 
something else. He further pointed out that in Schedule II to the Export 
Control Order, a Customs Collector is mentioned as one of the Officers compe- 
tent to grant licence and, therefore, under this Order a Customs Collector is 
entitled to exercise certain powers. 

As regards the last point, it is sufficient to say that cl. 3 read with Schedule II 
would only entitle a Customs Collector to grant a licence provided under 
cl. 4(1) of the Order the Chief Controller of Imports and Exports authorises 
him in that behalf. No such authorisation has been brought to our notice. 
Apart from that, the licence in question not having been granted by the Cus- 
toms Collector, but by the Iron and Steel Controller, it was not open to the 
Customs Authorities to rely upon the provisions of the Imports and Exports 
Control Act, 1947, or the Exports Control Order, 1954, for the purpose of mak- 
ing inspection of the consignment which the petitioners were exporting, 

We will now examine certain provisions of the Sea Customs Act to which 
our attention was drawn by Mr. Laud and on which he relied in support of 
his contention that‘under the Sea Customs Act a Customs Officer is entitled 
to inspect a consignment which is to be exported. The provision to which 
he referred first is s. 186 of the Sea Customs Act which reads as follows :— 

“Except with the written permission of the Customs-collector, no goods other than 
passengers’ baggage, or ballast urgently required for a vessel's safety, shall be’ shipped 
or water-borne to be shipped in any vessel in a customs-port until an order has been 
obtained under section 61 for entry outwards of such vessel. 

When such an order has been obtained, the export-cargo of such vessel may be 
shipped, subject to the provisions next hereinafter contained.” 

But this provision has to be read along with s. 61 of the Act to which it 
refers. That section is in the following terms :— 


“No vessel shall take on board any part of her export-cargo, until a written appli- 
cation for entry of such vessel outwards, subscribed by the master of such vessel, has 
been tade to the Customs-collector, or before an order has been given thereon by such 
officer for such entry. 

Every application made under this section shall specify the name, tonnage and 
national character of the vessel, the name of the master, and the name of every place 
for which cargo is to be shipped.” 

Reading the two provisions together, it is clear that written permission of 
the Customs Collector is necessary for shipping goods other than passengers’ 
baggage, or ballast urgently required for a vessel’s ‘safety and that a vessel 
is not empowered to take on board any part of her export-cargo until a written 
application for entry of such vessel outwards has been made to the Customs 
Collector. Section 137 of the Act deals with “‘clearance for shipments’’. Under 
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this provision, no goods shall be shipped or water-borne to be shipped for ex- 
portation, until— 

(a) “the owner has delivered to the Customs-collecter, or other proper officer, 
a shipping bill of such goods in duplicate, in such form and containing such particulars 
in addition to those specified in section 29 as may from time to time be prescribed by 
the Chief Customs-officer; 

(b) such owner has paid the duties (if any) payable on such goods; and 

(ce) such bill has been passed by the Customs-collector.” 


Now, s. 29 of the Act requires the owner of the goods to declare the real value, 
quantity and description of the goods which he wants to export. This section 
further empowers the Customs Collector to require the owner to furnish him 
with the relevant information whereby the real value, quantity or descrip- 
tion of such goods can be ascertained, but it does not go any further. These 
provisions even taken collectively do not confer a power on a Customs officer 
to examine the goods for the purpose of satisfying himself on the question as 
to whether those goods are of a kind which can be used in India or not. We 
are not quite sure whether these provisions would empower Customs officers 
to inspect the goods with a view to satisfy themselves whether the goods sought 
to be exported conform to the licence. But we will assume for the purpose 
of this case that they do so empower the Customs Authorities. That, however, 
is not sufficient, because, before taking action under the Sea Customs Act and 
before coming to the conclusion that the goods are of a kind as could not be 
exported in view of the provisions of the Sea Customs Act, the Exports Con- 
trol Order and the Statement of the Export Licensing Policy, a finding had to 
be arrived at that the goods were not usable in India. *As we have already 
pointed out, the duty is cast on the Iron and Steel Controller alone to decide 
this question. ; 

Mr. Laud contended that what was permitted to be exported under the licence 
was only Skull Scrap and not any other kind of scrap and, therefore, the 
Customs authorities could satisfy themselves whether what was being exported 
was something other than Skull Scrap. It is true that in the licence it is speci- 
fically stated that the commodity allowed to be exported is Steel Skull Scrap, 
but the expression ‘‘Skull Serap’’ is nowhere to be found in the Act or the 
Control Order or the Statement of Policy. The export of iron and steel scrap 
is, as already stated, permissible only under a licence and that too, when the 
serap is other than sheet cuttings, upon the condition set out in the Remarks 
Column in the Statement of Policy against entry No. 3(ii) (b). If, therefore, 
what was being exported was not Skull Scrap, but still was something the ex- 
port of which was permitted by the Iron and Steel Controller on the ground 
that that scrap was not usable in India, there was nothing which the Customs 
Authorities were entitled to do. For these reasons, we must hold that the 
Customs Authorities were not entitled to seize the goods or to confiscate them. 
Tt follows, therefore, that they were not entitled to levy any fine or penalty on 
the petitioners. 


Upon the view which we have taken on this point, it is really not necessary to 
express any opinion on the remaining two contentions raised by Mr. Gupte. We 
will, however, say only this that so far as the third contention is concerned, we 
are unable to accept it, because, assuming that the Customs Authorities had the 
power to consider for themselves whether the goods were usable in India or 
not, they had material before them in the shape of a report exh. G made by a 
firm of surveyors and obtained by the petitioners themselves upon the basis of 
which it was possible for them to arrive at the conclusion which was actually 
reached by them. As regards the second point, we would like to observe that 
the petitioners by their conduct having induced the Customs Authorities to 
allow the consignment to leave India after handing over the documents con- 
cerning them to the Customs Authorities and subsequently having obtained those 
documents back from the Customs Authorities upon furnishing a bank guarantee 
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for their value, it is not open’to them in these proceedings to say that the - 
Customs Authorities had terminated the seizure of the goods by allowing the 
ship to sail with the goods. 3 eae 
For the reasons already stated, we allow the appeal, set aside the order òf 
the learned single Judge and make the rule absolute in terms of prayers (a), 
(b) and (c) of the petition. In the particular circumstances of the matter, we ` 
make no order as to costs here or in the Court below. Each party will bear 
its own costs throughout. Liberty to the appellants’ attorneys to withdraw the 
amount deposited by them in this Court. aoe 
í Appeal allowed. 
Solicitors for the appellants: Amarchand & Mangaldas and Malvi Ranchod- 
das & Co. : 
Solicitors for the respondents: G. M. Divekar. 


Before the Hon’ble Mr. J. R. Mudholkar, Actg. Chief Justice, and Mr. Justice S. M. Shah. 


ARJUNRAO BABURAO ASHTEKAR v. THE STATE OF BOMBAY.* : 

Bombay Police Act (Bom. XXII of 1951), Secs. 25, 4, 27—Bombay Police (Punishments 
and Appeals) Rules, 1956. Rules 17, 3, 6—Whether State Government can, in revi- 
sion, convert an order of acquittal, passed after departmental inquiry, into one 
of conviction—Power of State Government under s. 25(1)—Period of limitation 
whether prescribed within which State Government can send for records of case 
under r. 17(2)—Whether State Government precluded from dismissing police 
officer who has been reinstated by subordinate authority. 


Under rule 17(2) of the Bombay Police (Punishments and Appeals) Rules, 1956, 
the State Government in revision can convert an order of acquittal of a police 
officer who has been proceeded against under the Rules, into one of conviction. 

The mere fact that a District Superintendent of Police has acquitted a police 
officer of an offence charged against him will not deprive the State Government 
under s. 25(1) of the Bombay Police Act, 1951, to hold him guilty of the offence 
and impose on him the punishment of dismissal. 

Gabrial Pedroo v. Dy. Commissioner of Police, Division South and Port, Bombay,’ . 
agreed with. 

There is no period of limitation within which the State Government is empowered 
to send for the records of a case under r. 17(2) and pass its orders in revision. 

There is no rule which precludes the State Government from passing an order 
of dismissal against a police officer who had been reinstated into service by any 
of its subordinates. 


Tue facts appear in the judgment. 


M. V. Paranjape, for the appellant. 
8. J. Sorabjee, for the respondent. 


MupnoiKar A.C.J. This is an appeal from the judgment of Mr. Justice 
Mody in Miscellaneous Petition No. 285 of 1959 preferred by the appellant 
under art. 226 read with art. 311 of the Constitution. 

The petitioner was a Sub-Inspector of Police in the State of Bombay and 
was serving at Poona in the year 1957. He was attached to the Shukrawar 
Peth Police Chowkey in September, 1957. : ; 

One R. P. Gogate of Bhor made a report to the Police of Poona some time after 
September 8, 1957, that his son Balkrishna had left his house at Bhor on 
September 8, 1957, and had taken away with him ornaments valued at Rs. 4,000. 
A search for Balkrishna was made in Poona, and ultimately he was traced on 

* Decided. September 6, 1960. O.C.J. 1 (1959) Special Civil Application No.361 


Appeal No. 80 of 1960: Miscellaneous Appli- of 1959, decidedFby Chainani C.J. and V.S. 
cation No, 288 of 1959. Desai J., on August 25, 1959 (unrep,). 
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-September 25, 1957. It may be mentioned that R. P. Gogate went back to 
‘Bhor after making the report to the police regarding the disappearance of his 


son. Immediately after Balkrishna was traced the appellant went to Bhor in 
a-special taxi and informed R. P. Gogate of the fact that his son had been 


‘traced. The ‘principal allegation against the appellant was that he had de- 


manded Rs. 200 as illegal gratification from R. P. Gogate. Another allegation 
against him:was that he had misappropriated a sum of Rs. 160 which he had 
found with -Balkrishna after the latter was traced. A preliminary enquiry 
was held in respect of these allegations and thereafter on November 25, 1957, 
the District Superintendent of: Police, Poona City, framed the following charges 
against him :— ' ` 

“Charges against P.S.I., A.B. Ashtekar of Karashkhana Police Station, Poona City. 

Serious misconduct and gross dereliction of duty in that you P.S.I., A. B. Ashte- 
kar, while on duty at the Shukrawar Peth Chowkey on 25-9-57 and 2868-9-57, conduct- 
ted an inquiry improperly into a theft committed by a boy named Balakrishna Raghu- 
nath Gogate and acted in a highly irregular and objectionable manner as described 
below:— 

(1) You did not record the statement of the boy nor did you draw up a panchnama 
of his belongings; l ` 

(2) You went to Bhor for further investigation without permission from any supe- 
rior officer; 

(3) You made a false entry in your weekly diary that you did night rounds on 
25-9-57 when actually you had been to Bhor; 

(4) You made no report to your Inspector about this investigation; 

(5) You unauthorisedly removed Rs. 160/- from the person of the boy and did 
not account for the amount; i 

(6) You demanded an illegal gratification of Rs. 200/-from Shri Raghunath 
Parshuram Gogate, father of the boy for hushing up the matter.” 

The District Superintendent of Police came to the conclusion that the first 
four charges had been established, but not the last two and thereupon he made 
the following order :— 

“I, the undersigned, do hereby reinstate P.S.I., A.B. Ashtekar in service and re- 
duce him in pay by Rs. 30/- p.m. (ie. from Rs. 150/- to Rs. 120/-) for a period of two 
years exclusive of any leave except C. L. w.e.f. 25-3-1958 (A. N.). 

This reduction in pay will not affect his future increments. 

The period of suspension is treated as such.” 

As a result of the aforesaid order of the D.S.P. the appellant, who was under 
suspension during the enquiry against him, was reinstated, but his salary was 
reduced to Rs. 120 per month. 

On March 6, 1959, the respondent through its Secretary, Home Department, 
issued a show cause notice against the appellant. In that notice it is stated that 
the respondent agreed with the findings of the Inquiry Officer on the first four 
counts of the charge, but that the respondent did not accept the findings on the 
Sth and the 6th counts. The notice further stated that the respondent re- 
garded the appellant to be guilty for the reasons stated in the notice on the 
6th count also. Then the notice proceeded to state that in the opinion of the 
respondent it had’ been proved that the appellant had been guilty of the charge 
of demanding some bribe, though not of demanding the specific sum of Rs. 200 
as bribe as mentioned in count No. 6. The notice also stated that the punish- 
ment of reduction in pay awarded to the appellant by the District Superin- 
tendent of Police, Poona, was inadequate, that the respondent proposed to en- 
hance that punishment to that of dismissal from service and called upon the 
appellant to show cause within 30 days from the date of the receipt of that 
notice why the proposed punishment of dismissal from service should not be 
imposed upon the appellant. 

The appellant submitted his written statement or reply on May 5, 1959. In 
his reply, he not only urged reasons for not enhancing the punishment, but 
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also for not accepting the findings of the D.S.P. on the first four counts. Upon. 
a consideration of this reply of the appellant, the State Government passed an 
order on June 12, 1959, dismissing the appellant from service. The appellant 
preferred an appeal from this decision before the State Government itself. On 
September 9, 1959, he was, however, informed by the State Government that 
after careful consideration of his case the State Government saw no reason to 
alter the decision. 


The appellant thereupon preferred a petition before this Court under art. 
226 of the Constitution. As already stated, this petition was rejected by Mr. 
Justice Mody. The appellant has, therefore, come up before us in appeal under 
el. 15 of the Letters Patent. Mr. Paranjape, who appears for him, has urged 
three points before us. Those points are as follows :— . 


1. The State Government has no power under the Rules framed under the 
Police Act to convert acquittal into conviction and enhance punishment. 

2. No reasonable opportunity was given to the appellant to defend himself 
in the proceedings before the State Government. 

3. The State Government could not legally enhance the appellant’s punish- 
ment after his reinstatement and after a lapse of more than a year from the date 
of bis reinstatement. 


The argument of Mr. Paranjape is that the Rules which confer revisional 
power upon the State Government do not empower the State Government to 
interfere with the acquittal of a person who has been proceeded against under 
the Rules. In order to appreciate the argument, it is necessary to refer to 
certain provisions of the Bombay Police Act, 1951. Section 25 of the Act deals 
with punishment of the members of the subordinate ranks of the Police Force 
departmentally for neglect of duty, misconduct ete. Sub-section (J) of that 
section provides that the State Government or any Officer authorised by sub-s. 
(2) in that behalf, may inflict certain punishments including dismissal from 
service upon an Inspector or any member of the subordinate ranks of the 
Police Force for certain kinds of offences. Sub-section (2) of that section states 
that the Inspector-General of Police, the Commissioner of Police and the 
Deputy Inspector-General of Police shall have power to punish all the afore- 
said persons under sub-s. (7). It further provides that the District Super- 
intendent of Police shall have the like authority in respect of any Police officer 
subordinate to him below the grade of Inspector. The appellant before us was, 
as already stated, a Sub-Inspector and, therefore, under sub-s. (2) it was open 
to the District Superintendent of Police, Poona, to whom he was subordinate. 
to inflict punishment on him including the punishment of dismissal. Clause 
(c) of sub-s. (2} provides that the exercise of the powers conferred by sub- 
s. (2) shall be subject to such rules and orders as may be made by the State 
Government in that behalf. In pursuance of the power conferred by this clause 
of sub-s. (2) the State Government has framed certain Rules which are to be 
found in Part IV-B of the Bombay Government Gazette dated May 3, 1956. 
at page 669. We shall refer to the relevant Rules a little later. Section 27 
of the Act provides for an appeal from the order of punishment. Section 4 of 
the Act provides that the superintendence of the Police Force throughout the 
State of Bombay yests in and is exercisable by the State Government and any 
control, direction or supervision exercisable by any officer over any member 
of the Police Force shall be exercisable subject to such superintendence. 

Rule 3 deals with the punishments which may be imposed upon any police 
officer. Clauses (t), (4) and (tii) of sub-r. (Z) of that Rule specify those 
punishments and run thus :— 

“(f) reduction in rank, grade or pay or removal from any office of distinction 
or withdrawal of any special emoluments; 

(ii) removal from service which does not disqualify from future employment in 
any Department other than the Police Department; : 

(iii) dismissal which disqualifies from future employment in Government service.” 
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. Sub-rule (2) of r. 8 provides for the following eight kinds of punishments 
which may also be awarded in certain cases :— 


“G) Caution. 

(ii) A reprimand (to be entered fn the service book). 
(iii) Extra drill. 

(iv) Extra duty. 

(v) Black mark. 

(vi) Stoppage of leave. 

(vii) Fine not exceeding one month’s pay. 

(viii) Stoppage of increments.” 

Rule 4 provides that no punishment specified in els. (4) to (4) of sub-r. (J) 
and in els. (vist) and (vit) of sub-r. (2) of r. 3 shall be imposed on any Police 
Officer unless a departmental inquiry into his conduct is held and a note of 
the inquiry with the reasons for passing an order imposing the said punish- 
ment is made in writing by the Inquiry Officer. Rule 6 is important and we 
would reproduce it. It runs thus:— 

“Every police officer on whom any of the punishments specified in clauses (i) to 
(iii) of sub-rule (1) and in clauses (vii) and (viil) of sub-rule (2) of rule 3 is inflicted 
shall have a right to appeal to the authority specified under rule 9 against an order 
of the punishment: 

Provided that no second appeal shall lie under this rule.” 

Rule 7 provides that no appeal shall lie against an order inflicting any of the 
punishments specified in cls. (t) to (vi) of sub-r. (2) of r. 3. Rule 15 speci- 
fies the matters which are to be considered by the Appellate Authority while 
dealing with an appeal. It is not necessary to reproduce that rule in extenso. 
Rule 17, which is the one with which we are concerned in this case, runs thus :— 

“17. (1) The State Government shall alone have the power of revision and re- 
vision shall lie only in respect of punishments which are appealable. 

(2) The State Government may, of its own motion or otherwise, call for the 
record of any case in which an order has been made by an authority subordinate to 
it in the exercise of any power conferred on such authority by these rules and may— 

(a) confirm, modify or reverse the order, or ' 

(b) direct that further enquiry be held in the case, or 

(c) reduce or enhance the punishment inflicted by the order, or 

(d) make such other order in the case as it may deem fit: 

Provided that where it is proposed to enhance the punishment inflicted by any 
such order, the Police Officer concerned shall be given an opportunity of showing 
cause against the proposed enhancement- 

(3) Every application for revision shall be made within two months of the date 
on which the applicant was informed of the orders complained against. The State 
Government may, in its discretion, for good cause shown, relax that period.” 

Rule 18 confers revisional powers on the Inspector-General of Police in cer- 
tain cases. 

Mr. Paranjape contends that under sub-r. (J) of r. 17 a revision can lie 
only at the instance of a person who has been punished after a departmental 
inquiry and that there is nothing in that part of r. 17 which confers a power 
upon the State Government to entertain a revision application to interfere 
with an order of acquittal passed against a Police Officer and convert his ac- 
quittal into a conviction. According to him, the power of the State Govern- 
ment to interfere in revision is confined only to those cases where an appeal 
lies. Since no appeal is provided for in the Rules against an order of acquit- 
tal passed in favour of a police officer, Mr. Paranjape argued that the acquit- 
tal cannot be challenged in revision. It seems to us that that argument of 
Mr. Paranjape ignores the specifie provision of sub-r. (2) of r. 17. Before 
we deal with it, we would like to observe that sub-r. (Z) of r. 17 consists of 
two parts. The first part is to the effect that the State Government shall alone 
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have the power of revision. The second part is to the effect that a revision 
application shall lie only in respect of punishments which are appealable. Now, 
the second part of this Rule obviously deals with an application in revision at 
the instance of the aggrieved person. It does.not and cannot deal with any 
action which the State Government itself proposes to take in revision. The sim- 
ple reason for this is that where the State Government wants to interfere in 
revision it does not have to make an application to itself. 

Sub-rule (2) of r. 17 also consists of two parts. The first part of this sub-rule 
is to the effect that the State Government may, of its own motion or otherwise, 
eall for the record of any case ete. The second part deals with the extent or 
the content of the powers of the State Government in revision. Now, according 
to Mr. Paranjape the first part of sub-r. (2) of r. 17 confers upon the State 
Government only the power to call for the records ‘‘of its own motion or other- 
wise’? and that this does not mean that it has the power to revise the order 
passed by a subordinate authority. We cannot accept this contention. The 
language used in this rule clearly indicates that the State Government is not 
only empowered to call for the records, but having done so it is empowered to 
do any of the various things enumerated in the latter part of sub-r. (2). Under 
the latter part of sub-r. (2) the State Government is empowered to confirm, 
modify or reverse the order of the subordinate authority whose proceedings it 
has called before itself and it is also empowered to make such other order in 
the case as it may deem fit. The powers conférred under the latter part of sub- 
r. (2) are thus wide.enough to enable the State Government to convert an order 
of acquittal into one’ of conviction. The vires of this rule’has not been challeng- 
ed before us by Mr. Paranjape and‘he accepts the position that under s.°4 of 
the Act read with s. 25(2)(¢) of the Act revisional jurisdiction is conferred 
upon the State Government. 

Mr. Paranjape’s next argument: then was that the power conferred upon the 
District Superintendent of Police by sub-s. (1) read with sub-s. (2) is concur- 
rent with the power of the State Government under sub-s. (1) of s. 25 in the 
matter of inflicting punishments on a Police Officer subordinate to the rank of 
an Inspector and that once the District Superintendent of Police, who accord- 
ing to him is the authority co-ordinate with the State Government, has decided 
not to punish a particular police officer, it was no longer open to the State Gov- 
ernment to punish that very person.’ This argument of Mr. Paranjape runs 
counter to the decision of this Court in Gabrial Pedroo vw. Dy. Commissioner of 
Police, Division South and Port, Bombay.’ This Court has there observed as 
follows :— l i 

“Mr. Paranjpe has contended that under sub-section (1) the power to punish can 
be exercised either by the State Government or any officer authorised by sub-section 
(2). He has urged that once the power to punish has been exercised by any officer, it 
would not be open to Government to exercise the power again or to revise the order. 
made by the officer concerned. This argument ignores clause (c) in sub-section (2), 
which states that the exercise of the power by any of the officers mentioned in clause 
(a) shall be subject to such orders as the State Government may make. Section 4 
of the Act also provides that the superintendence of the Police Force throughout the 
State of Bombay vests in and is exercisable by the State Government and any control, 
direction or supervision exercisable by any officer over any member of the Police 
Force shall be exercised subject to such superintendence, Clause (b) in section 5 
states that the recruitment, pay, allowance and all other conditions of service of the 
Police Force shall be such as may from time to time be determined by the State 
Government by general or special order.” 

On this view this Court rejected the argument of Mr. Paranjape. We respect- 
fully agree with the- view taken in that case and hold that the mere fact that 
the District Superintendent of Police had acquitted the appellant would not’ 
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deprive the State Government of its power under sub-s. (J) of s. 25 to hold 
him guilty of the offence of having demanded a bribe and impose on him the 
punishment of dismissal. 

. Coming to the second contention, what Mr. Paranjape contended was that the 
State Government had already made up its mind when it issued the notice dated 
March 6, 1959, and, therefore, it could not be said that the appellant had been 
given a reasonable opportunity of showing cause against the action proposed 
to be taken against him. In other words, according to Mr. Paranjape the 
State Government’s mind having already been made up before hearing the ap- 
pellant he was deprived of the constitutional guarantee contained in art. 311. 
This is not purely a question of law but both a question of law and fact and, 
therefore, it was necessary for the appellant to make the necessary averments 
in the petition. If he had done so, the respondents could have had an oppor- 
tunity of meeting it. In the absence of specific averments on the point, we 
are of the opinion that the appellant is not entitled to urge this point. 

The third and the last contention was that after reinstatement of the ap- 
pellant and more particularly after a lapse of a year or so from the date of 
the reinstatement, the State Government had no power to convert his acquit- 
tal in respect of one of the charges into a conviction and dismiss him from 
service. It is sufficient to say that there is no period of limitation within which 
the State Government is empowered to send for the records of the case and 
pass its orders in revision. There is further no rule which precludes the State 
Government from passing an order of dismissal against a person who had been 
reinstated into service by any of its subordinates and thus, there is no sub- 
stance whatever in this appeal. f 
` For these reasons, we affrm the order of the learned single Judge and dis- 
miss the appeal. We, however, make no order as to costs of the appeal. 
Liberty to the respondents’ attorneys to withdraw Rs. 250 out of the sum 
of Rs. 500 deposited by the apnellant in this Court. The balance is permitted 
to be withdrawn by the appellant. 

Appeal dismissed. 


Solicitor for the respondent: G. M. Divekar. 


Before the Hon’ble Mr. J. R. Mudholkar, Actg. Chief Justice, and Mr. Justice S. M. Shah. 


M. G. ABROL v. AMICHAND VALLAMJI.* 

Sea Customs Act (VIII of 1878), Secs, 178A, 178, 180—Applicability of s. 1784—Existence 
of reasonable belief in mind of Customs Officer seizing smuggled goods whether 
a condition precedent before burden of proof could be imposed under s. 178A on 
person from whom goods seized—Point of time in relation to such reasonable 
belief—Whether s. 178A contemplates that reasonable belief must be entertained 
by Inquiry Officer. 

Section 178A of the Sea Customs Act, 1878, would be attracted where it is shown 
that the Customs Officer seizing the gold had, at the time of actual seizure, either at 
the place where it was found or in the Customs House where it was seized under a 
Panchanama, a reasonable belief in his own mind that the gold he was seizing was 
smuggled gold. ` 

The reasonable belief referred to in s. 178A of the Act can only refer to the point 

of time when the gold is seized. If, on the other hand, after further investigation 
by the Customs Officers, following upon the seizure of gold merely upon suspicion 
that it was smuggled, the Customs Officers come into possession of more evidence, 
which would lead to a reasonable belief that the gold was really smuggled gold, 
that would not avail the Inquiry Officer for the purpose of acting under s. 178A. 
The section does not contemplate that the reasonable belief should be of the Inquiry 
Officer who makes the inquiry into the question as to whether the gold which was 
seized by the Customs Officers should be confiscated or not. 


"Decided, September 7, 1960. 0.0.3, Appeal No, 48 of 1958 ; Miscellaneous No. 21 of 1957, 
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It is at the stage of issuing a show cause notice to the person from whose possession 
gold is seized, as to why the gold should not be confiscated under s. 167(8) of the 
Act, that the Inquiry Officer has got to decide upon the course that he should adopt, 
viz., whether, if he is not satisfied that there was such a reasonable belief in the minds 
of the Customs Officers who seized the gold at the time of the seizure, he would 
require the Customs Department itself to produce necessary evidence to show that 
the gold was smuggled, or, in case he is satisfied on the material placed by the 
Investigating Officers before him that. there existed in the minds of the seizing officers 
a reasonable belief that the gold they had seized was smuggled gold at the time of 
the seizure thereof, call upon the persons to whom the notice is addressed to adduce 
evidence showing that the gold was not smuggled gold, 

T., C. Seth v. Jal Hormusji Khajotia; referred to. 
N. S. Chetty v. Collector of Customs?’ agreed with. 


Tue petitioners carried on business as dealers in bullion in partnership in 
the firm name and style of Messrs. Ambalal Amichand and Co., at 101, Shaikh 
Memon Street, Bombay. The petitioners were one of the leading bullion mer- 
chants and they bought and sold gold in a large way in diverse forms. On 
September 12, 1955, the petitioners in the usual course of their business sent 
about 385 tolas of gold from their stock to the Bombay Bullion Association 
Refinery for the purpose of melting and assaying. As the petitioners required 
more gold of the same fineness, they sent a further quantity of 151 tolas of 
gold from out of their stock with their employee Jitendra Bhagwandas to have 
the same melted with the earlier lot in order to have one lot of uniform fine- 
ness with one certificate of assaying., As the said Jitendra was handing over 
the said 151 tolas of gold to an employee of the Refinery for being put into 
the same crucible in which the 385 tolas of gold had been put, he was stopped 
by one B. M. Kamat, an offcer in the Customs Department. Kamat took 
charge of the said 151 tolas of gold within the premises of the said Refinery. 
Thereafter Kamat and Jitendra went to the petitioners’ shop at 101, Shaikh 
Memon Street with the 151 tolas of gold. Kamat then checked the stock of 
gold in the petitioners’ stock as shown in their books and other documents and 
considered that there was a shortage of about 24 tolas of gold which would 
have to be explained by the petitioners. Kamat seized the 151 tolas of gold 
and a panchnama was made on that day in connection with this seizure of 
gold. The panchnama recited that the panchas were called by Customs Ins- 
pector Mr. Kishinchand N. Vazirani, and Customs Preventive Officers Messrs. 
B. M. Kamat, Q. S. Shirur and P. M. Ranade in the Rummaging Division, 
New Customs House, Bombay, to witness the taking over of gold bullion from 
Amichand Vallamji. The gold was stated to consist of 3 lots: (i) three pieces 
of odd shapes and sizes weighing approximately 64 tolas stated by the peti- 
tioners to have been purchased from Shantilal Kalidas on September 10, 1955, 
(ii) two pieces of odd shapes and sizes weighing approximately 46 tolas stated 
to have been purchased from Shantilal Kalidas on September 12, 1955, and 
(iii) two pieces of odd shapes and sizes weighing approximately 41 tolas stated 
to be forming part of the quantity purchased from Mulchand Jitaji on Sep- 
tember 9, 1955. It was stated in the panchanama as follows :— 

“All the above-mentioned pieces of gold bullion were taken charge of by the said 
Customs Officers to facilitate enquiries after the said gold pieces were placed in a cloth 
bag which was sealed by Mr. Amichand with his key seal as desired by Mr. Amichand.” 
Shantilal Kalidas and Mulchand Jitaji were well-known bullion merchants in 
the market ‘doing business for a number of years past and were registered 
dealers under the Bombay Sales Tax Act. On that very day the statement of 
Shantilal Kalidas was recorded by the Customs officers. The books of Shantilal 
Kalidas and Mulchand were produced which showed the purchases of the 
aforesaid gold by the petitioners. On September 16, 1955, 41 tolas of gold 
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which had been purchased from Mulchand Jitaji out of the aforesaid 151 tolas 
of gold. were released by the Customs Department, the Customs officers being 
satisfied in connection therewith. On August 9, 1956, the Assistant Collector 
of Customs, Preventive Department, issued a notice against the firm of Ambalal 
Amichand & Co. to show cause why the balance of the gold should not be con- 
fiscated. In the notice it was stated that Jitendra was noticed by an Intelli- 
gence Officer of the Customs House rushing hurriedly straight to the place 
where gold was melted in the Bombay Bullion Refinery without waiting near 
the counter where gold was weighed before melting. As his behaviour ap- 
peared to be suspicious he was followed by the Intelligence Officer inside the 
Refinery where he was seen taking out some gold pieces in the form of Rawa 
and handing over the same to one of the servants of the Refinery for placing 
the same in the furnace. He was questioned as to why he did not get the gold 
weighed to which he replied that the gold pieces which he was handing over 
were in addition to that which had previously been handed over to the Refi- 
nery. It was further stated that a casual perusal of the account books of the 
shops from where the gold was purchased by Messrs. Ambalal Amichand & 
Co. showed the acquisition of some quantity of gold in excess by the latter 
and that as Messrs. Ambalal Amichand & Co. could not give satisfactory ex- 
planation to the Customs regarding the discrepancy found in the accounts, the 
aforesaid three lots of gold were brought to the Customs House and taken 
over in the presence of the panch witnesses for taking suitable action under 
the Sea Customs Act. It was further stated that two out of the aforesaid lots 
of gold could not be released for the reasons following :— 

“Shri Shantilal Kalidas said in his statement that he had purchased the gold pieces 
covered by item (1) (weighing about 64 tolas) from one Shri C. Prabhudas who is 
neither a Dalal nor a broker in the bullion Bazar and whose address is also not known 
to him. He had further stated that the gold pieces covered by item (2) (weighing about 
46 tolas) had been purchased by him from another gentleman Shri Amritlal Kalyanji 
from Dawa Bazar who is not known in the bullion bazar. His address is also not 
known to Shri Shantilal Kalidas. He was given sufficient time to produce these men 
viz. Messrs. C. Prabhudas and Amritlal Kalyanji before Customs, but has not produced 
these men to the Customs. 

On suspicion the said gold was detained as there is sufficient reason to believe that 
the gold was not legally imported. The onus of proof regarding the legal importation 
of the gold in question lies with the party. In this case the party has failed to dis- 
charge this onus. 

Further, import of gold bullion can be legally effected only if authorised by an 
import permit issued by the Reserve Bank of India. No such permit is forthcoming. 

In so far as the legal importation of the said gold has not been established, it is 
deemed to have been imported into India in contravention of the Reserve Bank of India’s 
Notification No. 12(11)/F.1./48 of 25-8-48, An offence attracting the provisions of sec- 
tion 167(8) of Sea Customs Act read with section 23A. of the Foreign Exchange Regula- 
tion Act is thereby disclosed.” `. 

The petitioners sent a reply dated September 20, 1956, contending that the 
certificate of fineness in. respect of the gold that had been seized issued by the 
Indian Government Mint prima facie showed that the gold was of indigenous 
origin, that the said gold was in the form of Rawa, a form in which indi- 
genous refined gold is made, that they had purchased the said gold from 
Messrs. Shantilal Kalidas, that there was a Dharma Kanta Chit of weighment 
in respect of the said gold purchased by them and that they were the bona fide 
purchasers of the said gold. The petitioners further stated that they dealt 
in gold to the tune of thousands of tolas, that every day they purchased and 
sold a very large quantity of gold, that they had their own Lagdis bearing 
their distinctive trade mark, which was popular in the market and that such 
Lagdis bearing their mark in sizes of 4 tola, 4 tóla, and tola and. five tolas 
were popular in the market and were sold by themi. They further contended 
that before s. 178A of the Sea Customs Act, 1878, could. be made applicable, 
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the goods must be seized in the reasonable belief that they were smuggled goods, 
that in the present case the goods were not so seized under such belief and 
that the presumption raised by that section would not apply. They denied 
that any offence had been committed by them or that the goods were liable to 
confiscation. On October 12, 1956, a personal hearing was given to the peti- 
tioners. On October 27, 1956, an order was passed by the Additional Col. 
lector of Customs (respondent No. 1) confiscating the said gold outright under 
the provisions of s. 167(8) of the Sea Customs Act read with s. 23A of the 
Foreign Exchange Regulation Act. The order inter alia stated as under :— 

“On 12-9-1955, Customs Officers in plain clothes on duty in the Zaveri Bazar, de- 
tained one Shri Bachubhai alias Jitendralal Bhagwandas, an employee of Messrs. Amba- 
Jal Amichand and Co. with certain gold in his possession and the gold weighing in all 
about 152 tolas, details as in the margin, was seized under section 178 of the Sea Customs 
Act pending further enquiries into the legal origin of the gold as there was certain 
circumstances which made the officers suspicious that the gold was liable to confisca- 
tion. Enquiries were then made. Messrs. Ambalal Amichand & Co, the owners of the 
gold, were able to satisfy this Department of the legal origin of the gold covered by 
item No. 3 shown in the margin (weighing about 41 tolas). These two pieces of gold 
weighing about 41 tolas were therefore returned to Shri Ambalal Amichand on 16-9-55. 
In respect of the other gold there was reasonable belief to hold that the same had been 
smuggled into India and Messrs. Ambalal Amichand & Co. were unable to satisfy this 
Department as to the legal origin of the gold. They were served with a show cause 
memo on 9-8-56 giving therein the reasons for the departments belief that the gol 
was not legally imported.” : 
After stating that the petitioners were one of the biggest dealers in gold bul- 
lion and that they had enough quantity of gold of any type that any person ` 
can demand, respondent No. 1 proceeded to observe as follows :— 

“It appears that knowing that gold stamped with local refinery markings is generally 
not viewed with suspicion the firm was attempting to get local refinery stampings in the 
hurry and also without making any entry of the particulars in the local refinery books. 

It is also significant that at the time of seizure the stock of gold: found with the 
firm was less than the balance shown in the account books. This difference is sug- 
gestive of the method adopted by the smugglers.. .. 

Under the eircumstances, I hold that there are valid reasons for believing that the 
gold has been smuggled into this country inasmuch as the owners from whom the gold 
was seized have not been able to satisfy as to the legal origin of the gold, I hold that 
the gold has been imported into India in contravention of section 19 of the Sea Customs 
Act read with section 8(1) of the Foreign Exchange Regulations Act and ‘I, therefore, 
eonfiscate the gold in question outright under section 167(8) of the Sea Customs Act 
read with section 23A of the Foreign Exchange Regulations Act.” 

The petitioners contended that the order, dated October 27, 1956, was bad, 
illegal, void and inoperative in law and prayed for the issue of a writ of 
certiorari or a writ in the nature of certiorari, or a direction, order or other 
appropriate writ under art. 226 of the Constitution of India against respond- 
ent No, 1 calling for the records of the case relating to the order dated Octo- 
ber 27, 1956, and quashing and setting aside the same. They also prayed for 
the issue of a writ of mandamus or a writ in the nature of mandamus or a 
direction, order or other appropriate writ under art. 226 of the Constitution 
of India against respondent No. 1 and the Union of India (respondent No. 2) 
ordering them to withdraw and set aside the said order dated -October 27, 
1956, and to return to the petitioners the gold wrongfully confiscated by the 
respondents. 

The petition was heard by K. T. Desai J. who delivered the following judg- 
ment on May 15, 1958. 
K. T. Desar J. [His Lordship after stating the facts as above, proceeded.] 

The principal contention urged on behalf of the petitioners is that s. 178A of 
the Sea Customs Act violates art. 19(7) (f) and (g) of the Constitution of 
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India and that the order complained of, which is based on the presumption 
raised under s. 178A is invalid, void and of no effect. 

The aforesaid goods have been confiscated under the provisions of s. 167(8&) 
of the Sea Customs Act. The said section runs as follows:— 

“Punishment for offences: 

“167. The offences mentioned in the first column ‘of the following schedule shall 
be punishable to the extent mentioned in the third column of the same with reference 
to such offences respectively:— 

Section of this Act to 


Offences which offence has Penalties 
reference 

8. Ifany goods, the importation such goods shall be liable to 
or exportation of which is for 18 & 19. confiscation; and any person 
the e being prohibited or concerned in any su offence 
restricted by or under Chapter shall be liable to a penalty not 
IV of this Act, be imported exceeding three times the value 
into or exported from India of the goods, or not exceeding 
contrary to such prohibition one thousand rupees.” 
or restriction... 


Section 19 referred to above runs as follows:— 

“19. The Central Government may from time to time, by notification in the Official 
Gazette, prohibit or restrict the bringing or taking by sea or by land goods of any speci- 
fled description into or out of India across any customs frontier as defined by the 
Central Government.” 

Section 23A of the Foreign Exchange Regulation Act, 1947, referred’ to in 
the’ aforesaid order runs as follows :— 

“23A. Application of Sea Customs Act, 1878—Without prejudice to the provisions 
of section 23 or to any other provision contained in this Act, the restrictions imposed 
by sub-sections (1) and (2) of section 8...shall be deemed to have been imposed under 
section 19 of the Sea Customs Act, 1878 (VII of 1878) and all the provisions of that 
Act shall have effect accordingly, except that section 183 thereof shall have effect as if 
for the word ‘shall’ therein the word ‘may’ were substituted.” 

Section 8(Z) of the said Act runs as under :— 


“8. Restrictions on import and export of certain currency and bullion—(1) The 
Central Government may, by notification in the Official Gazette, order that, subject to 
such exemptions, if any, as may be contained in the notification, no person shall, except 
with the general or special permission of the Reserve Bank and on payment of the fee, 
if any, prescribed bring or send into the States any gold...” 

The term ‘‘gold’’ within the meaning of the said Act has been defined by 
8. 2(f) of the Act to include 
“gold in the form of coin, whether legal tender or not, or in the form of bullion 
or ingot, whether refined or not, and jewellery or articles made or mainly of gold.” 
In pursuance of the powers given as aforesaid, the Central Government has 
issued a notification bearing No. 12(11)/F.1./46 dated August 25, 1948, re- 
quiring the permission of the Reserve Bank for importing gold. 
Section 183 of the Sea Customs Act. runs as follows :— 

“183.. Whenever confiscation is authorised by this Act, the officer adjudging it shall 
give the owner of the goods an option to pay in lieu of confiscation such fine as the 
officer thinks fit.” 

The result of the operation of the provisions of s. 23A of the Foreign Ex- 
change Regulation Act, 1947, and the Sea Customs Act is that in respect of 
an offence under s. 178A of the Sea Customs Act in respect of gold, it is not 
obligatory upon the officer adjudging confiscation of gold to give to the owner 
of gold an option to pay fine in lieu of confiscation. 

Section 178 of the Sea Customs Act under which goods which are liable to 
confiscation may be seized runs as under:— 


“178. Any thing liable to confiscation under this Act may be seized in any place 
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in India either upon land or water, or within the Indian customs waters, by any officer 
of customs or other person duly employed for the prevention of smuggling.” 

By the provisions of s. 14 of the Sea Customs (Amendment) Act XXI of 1955, 
s. I78A was added to the Sea Customs Act. That section runs as under :— 

“178A. (1) Where any goods to which this section applies are seized under this 
Act in the reasonable belief that they are smuggled goods, the burden of proving that 
they are not smuggled goods shall be on the person from whose possession the goods 
were seized. 

(2) This section shall apply to gold, gold manufactures, diamonds and other pre- 
cious stones, cigarettes and cosmetics and any other goods which the Central Govern- 
ment may, by notification in the Official Gazette, specify in this behalf, 

(3) Every notification issued under sub-section (2) shall be laid before both Houses 
of Parliament as soon as may be after it is issued.” 

In the statement of Objects and Reasons of Bill No. 48 of 1954 which was 
ultimately enacted into the aforesaid Amending Act XXI of 1955, it has been 


stated inter alta as follows :— 
“The object of the Bill is to take certain additional powers which have been found 


to be necessary for the effective control of smuggling.” 
The Note to cl. 14 which related to the insertion of the new s. 178A is 
as follows :— 

“Clause 14—At present when action is taken against persons who are in possession 

of smuggled goods, it is not always easy for customs authorities to prove that the goods 
are smuggled goods. This clause places the burden of proof in such cases on persons, 
from whose possession suspected smuggled goods are seized. Such a provision is ne- 
cessary in order to safeguard the revenues of the State.” . 
The reason and object of the new s. 178A, as shown by these Notes on clauses, 
appear to be the difficulty experienced by the customs authorities in proving 
that the goods are smuggled goods and the necessity of safeguarding the reve- 
nues of the State, ' 

A controversy has arisen as regards the true meaning of s. 178A. I shall 
first consider what the section means before dealing with the question whether 
it violates the provisions of art. 19(1)(f) and (g) of the Constitution. It has 
been contended by Mr. M. P. Amin, the learned counsel for the respondents, 
that goods referred to in that section may be seized on some suspicion, that 
thereafter enquiries may be made and that if thereafter the customs authori- 
ties acquire a reasonable belief that the goods are smuggled, then a presump- 
tion arises under the said section that the goods are smuggled goods and the 
burden of showing that they are not smuggled goods is on the person from 
‘whose possession the goods had been seized. It is firstly urged by him that 
the words ‘‘in the reasonable belief’’ refer to the reasonable belief after seizure. 
It is next urged that the seizure is a continuous process with the result that if 
a reasonable belief that the goods are smuggled is at any time acquired whilst 
the seizure continues, the burden is on the person from whose possession the 
goods have been seized of proving that they are not smuggled goods. It is 
lastly urged that a structural alteration may be made in the section and the 
section should be read as if it ran as under :— 

“Where any goods to which this section applies are seized under this Act if there 
is a reasonable belief that they are smuggled goods, the burden of proving that they 
are n smuggled goods shall be on the person from whose possession the goods were 
seize » 

The meaning sought to be given by Mr. Amin is not borne out upon a plain 
reading of the section and is contrary to the express language used in the 
section, Mr. Amin has been at pains to stretch and twist the language of the 
section with a view to support what has in fact been done in the present case, 
The section in terms provides that the goods must be seized in the reasonable 
belief that they are smuggled goods before the burden can be cast on the per- 
son from whose possession the goods are seized of proving that they are not 
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smuggled goods. The reasonable belief must exist at the time of the seizure 
of the goods. The existence of such reasonable belief at the time of the seizure 
of the goods is a condition precedent to the casting of the burden, under that 
section, on the person from whose possession the goods are seized of proving 
that the goods are not smuggled goods. There are various provisions in the 
Act relating to the seizure of goods. Section 178 lays down that any thing 
. liable to confiscation under the Act may be seized in any place in India either 
upon land or water or within the Indian customs waters by any officer of 
Customs or other person duly employed for the prevention of smuggling. 
Such seizure does not require the existence of any reasonable belief of the 
goods being smuggled prior to the seizure. Section 180 of the Sea Customs 
Act provides that when any things liable to confiscation under the Act are 
seized by any Police Officer on suspicion that they have been stolen, he may 
carry them to any police station or Court at which a complaint connected with 
the stealing or receiving of such things has been made, or an enquiry connect- 
ed with such stealing or receiving is in progress, and there detain such things 
-until the dismissal of such complaint or the conclusion of such enquiry or of 
any trial thence resulting. That section contemplates the seizure of goods on 
suspicion that they have been stolen without there being in existence any 
reasonable belief that the goods are stolen. Section 169 provides that any 
officer of customs duly employed in the prevention of smuggling may search 
any person on board of any vessel in any port in India or within the Indian 
Customs waters or any person who has landed from any vessel provided that 
such officer ‘‘has reason to believe that such person has dutiable or prohibited 
goods secreted about his person’’, Similarly under s. 170A, when any officer 
of Customs duly employed in the prevention of smuggling has reason to be- 
lieve that any person on board of any vessel in any port in India or within 
the Indian customs waters or any person who has landed from any vessel has 
any dutiable or prohibited goods secreted inside his body, such officer of Cus- 
toms may detain such person and produce him without unnecessary delay be- 
fore the nearest Magistrate. These provisions indicate that when the Legis- 
lature considered the existence of a particular belief necessary before action 
can be taken, it has so laid it down. 

This section came up for consideration before the Supreme Court in the case 
of Babulal v. Collector of Customs. Mr. Justice Govinda Menon in delivering 
the judgment of the Supreme Court in that case observes at p. 881 as follows :— 

“...The only pre-requisite for the application of the section is the subjectivity of 
the Customs officer in having a reasonable belief that the goods are smuggled. ..,The 
section applies only to those goods of the specified kind which have been seized under 
the Act in the reasonable belief that they are smuggled goods.” 

This section, as observed by the Supreme Court in the aforesaid case at pp. 880 
and 881, casts ‘‘a very heavy and onerous duty on an innocent possessor who 
for aught one knows, may have bona fide paid adequate consideration for the 
purchase of the articles without knowing that the same have been smugeled.’’ 
The language of the section cannot be tortured in order to give a meaning to 
the words used which they do not bear. The language of the section requires 
that not merely the goods should be seized, but that they should be seized in 
the reasonable belief that they are smuggled goods. It is not enough that the 
“goods are seized. It would not suffice if the goods are seized on suspicion or 
under the reasonable belief that they are stolen goods, 
_ It has been urged by Mr. Amin for the respondents that the reasonable be- 
lief referred to in this section is the subjective reasonable belief of the officer 
seizing the goods. In the Supreme Court judgment referred to above, it has 
been held by the Supreme Court that the pre-requisite of the application of 
the section ‘‘is the subjectivity of the Customs officer in having a reasonable 
belief that the goods are smuggled.” The learned Advocate-General for the 
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petitioners states that his task in challenging the validity of s. 178A is made 
more easy on the footing of the subjective character of the belief referred to 
in that section. In fairness to him it must be stated that he contended that 
even if the belief was not the subjective reasonable belief of the customs 
officer, but had to be objectively shown, the section still offended the provisions 
of art. 19(1)(f) and (g) of the Constitution and was bad in law. 

It has been strongly urged on behalf of the respondents, and rightly, that 
the Court must presume the constitutionality of a provision contained in an 
enactment and must not declare any provision invalid unless there are compel- 
ling reasons to do so. In the case of Chiranjitlal Chowdhuri v. The Union of 
India,? it has been stated at p. 879 as follows:— 

“ ..that the presumption is always in favour of the constitutionality of an enact- 
ment, and the burden is upon him who attacks it to show that there has been a clear 
transgression of the constitutional principles, A clear enunciation of this latter doctrine 
is to be found in Middleton v. Texas Power & L. Co.’ in which the relevant passage 
runs as follows:— 

‘It must be presumed] that a Legislature understands and correctly appreciates 
the needs of its own people, that its laws are directed to problems made manifest by 
experience, and that its discriminations are based upon adequate grounds’.” 

It has been rightly urged on behalf of the respondents that when any 
powers are conferred upon any officers by any provision of law, the Court 
must always presume that the officers will act reasonably, honestly and bona 
fide and not arbitrarily or capriciously. In the case of Dhanraj Mills Ltd. v. 
Kocher,* which came up before a Division Bench of this Court consisting of 
Chief Justice Chagla and Mr. Justice Bhagwati (as he then was), it has been 
observed by Chief Justice Chagla at p. 396 as follows :— 

“,..When the law invests an officer with a discretion, the law assumes that the 

officer will exercise the discretion bona fide and not dishonestly, arbitrarily or capri- 
ciously, and if he exercises the discretion dishonestly, arbitrarily or’ capriciously, he is 
really going contrary to the law.” 
In the case of Bapurao Dhondiba v. State of Bombay, Chief Justice Chagla 
has, in connection with the powers conferred upon the Commissioner of Police 
under s. 87(3) of the Bombay Police Act,.1951, observed at page 422 as fol- 
lows :— 

“...The validity of a statute must be judged rather on the assumption that those 
who are called upon to exercise those wide powers will exercise them honestly and 
bona fide.” 

Keeping the principles laid down in the aforesaid cases in mind, I have to 
consider whether the provisions of s. 178A are valid. The constitutionality of 
this section was challenged before the Supreme Court in the aforesaid case of 
Babulal v. Collector of Customs, on the ground that it offended against the 
provisions of art. 14 of the Constitution. In dealing with that contention, the 
Supreme Court has observed at pages 881 and 882 as follows :— 


“A cursory perusal of s. 178-A will at once disclose the well-defined classification 
of goods based on an intelligible differentia. It applies only to certain goods described 
in sub-s. (2) which are or can be easily smuggled. The section applies only to those 
goods of the specified kind which have been seized under the Act and in the reason- 
able belief that they are smuggled goods, It is only those goods which answer the 
threefold description that come under the operation of the section. 

The object of the Act is to prevent smuggling. The differentia on the basis of 
which the goods have been classified and the presumption raised by the section obvious- 
ly have a rational relation to the object sought to be achieved by the Act. The pre- 
sumption only attaches to goods of the description mentioned in the section and it 
directly furthers the object of the Act, namely, the prevention of smuggling, and that 


2 [1950] S.C.R. 869. 4 (1951) 53 Bom. L.R. 393. 
8 (1919) 240 U,S. 152, 157, 63 Law. ed. 527. 5 (1956) 58 Bom L.R. 418. 
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being the position the impugned section is clearly within the principle enunciated above, 
not hit by art. 14, 

The impugned section cannot be struck down on the infirmity either of discrimina- 

tion or illegal classification. Confining as it does to certain classes of goods seized by 
the customs authorities on the reasonable belief that they are smuggled goods, there is 
only a presumption which can be rebutted.” 
In that case the commodity in question consisted of 475 pieces of diamonds and 
' one piece of synthetic stone. It has been observed in that case at page 879 that 
though Mr. Chatterjee, who appeared for the petitioner in that case, faintly 
argued that the provisions of art. 19(1)(f) and (g) and art. 31 of the Consti- 
tution had been violated, he did not seriously press those contentions and that 
the main point of the attack was centered on the contention that s. 178A was 
violative of the principles of equal protection of the laws guaranteed under 
art. 14 of the Constitution. It was urged by Mr. Amin that the reasonableness 
of the provisions had been considered by the Supreme Court in that case and 
that the challenge to the section under art. 19(/)(f) and (g) must fail having 
regard to the atoresaid judgment. The challenge to a provision under art, 14 
of the Constitution is different from a challenge under art. 19(/)(f) and (g) 
of the Constitution. What is required under art. 14 is that there must be a 
well-defined classification based on an intelligible differentia and that the dif- 
ferentia on the basis of which the goods have been classified must have 
a rational relation to the object sougnt to be achieved by the Act. What 
is required to be considered in connection with art. 19(/)(f) and (g) is the 
reasonableness of the restrictions imposed in the interest of the general public 
on the rights guaranteed under the said art. 19(/ Y(f) and'(g). That decision 
is no bar to the plea advanced in the present case. ‘ 

It is next urged by Mr. Amin that art. 19 would not apply to any case which 
falls under art. 81 of the Constitution. He says that the case before me is a 
case of confiscation of goods based on the presumption raised under s. 178A of 
the Sea Customs Act, that the case falls under art. 31 and that the section in 
question is not liable to be challenged under art. 19. He first argued that as 
art. 81(/) provides that no person shall be deprived of his property save by 
authority of law and as there was authority of law for the deprivation of the 
property of the petitioners based on the provisions of s. 178A, the said provi- 
sions could not be challenged. This argument does not take into account the 
interpretation placed upon art. 31(/) by the Supreme Court. In the case of 
Dwarkadas Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. 
Ltd., where Mr. Amin was counsel for the appellant, Mr. Justice Mahajan 
-observes at pages 691 and 692 as follows:— 


“.,.According to the learned Attorney-General, the true content of the fundamental 
right guaranteed by article 31(1) was that a person could not be deprived of his pro- 
perty except by statutory authority, but once a law was made depriving a person of 
his property then the article afforded no further protection. Support for this conten- 
tion was sought to be derived from the reasoning employed in Gopalan’s case. There 
it was held that the freedoms relating to the person of a citizen guaranteed by article 
19 assume the existence of a free citizen and can no longer be enjoyed if a citizen is 
deprived of his liberty by the law of preventive or punitive detention. In like manner 
it was argued that the freedom relating to property guaranteed by article 19 also vanish- 
ed as soon as a person was deprived of his property under a law enacted by an appro- 
priate legislature. The learned Attorney-General suggested that the two clauses of 
article 31 were in the nature of two exceptions to the provisions of article 19 (1) (f). 
The first exception was that the guarantee of freedom given by article 19(1)(£) could 
be defeated simply by enacting a statute and the second exception was that it could 
also be defeated by the State acquiring title in the property in exercise of its power 
of eminent domain within the limited field prescribed by article 81(2) but that if a 
certain deprivation of property did not fall within the prescribed fleld of article 31(2) 


6 [1964] S.C.R. 674. 
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and fell within article 31(1), then for such deprivation no compensation was payable, 
As regards clause (5) which excepted certain laws from the ambit of article 31(2), it 
was argued that this clause had been inserted in the article by way of abundant caution. 

In my judgment, none of these contentions have any validity. The construction 
sought to be placed by the learned Attorney-General on the language of article 31 is 
neither borne out by.the phraseology employed in that article nor by the scheme of 
Part I of the Constitution. It seems to me that our Constitution subject to certain 
exceptions has guaranteed the fullest protection to private property. It has not only 
provided that no person can be deprived of property by the executive without legislative 
sanction but it has further provided that even the legislature cannot deprive a person 
of his property unless there is a public purpose and then only on payment of compensa- 
At page 694 he further observes as follows :— 

“ In considering article 31 it is significant to note that it deals with private pro- 
perty of persons residing in the Union of India, while article 19 only deals with citizens 
defined in article 5 of the Constitution. It is thus obvious that the scope of these two 
articles cannot be the same as they cover different fields...The true approach to this 
question is that these two articles really deal with two different subjects and one has 
no direct relation with the other, namely, article 31 deals with the field 
of eminent domain and the whole boundary of that fleld is demarcated ‘by 
this article. In other words, the State’s power to take the property of a person is 
comprehensively delimited by this article....Article 31(1) declares the first requisite 
for the exercise of the power of eminent demain. It guarantees that a person cannot ba 
deprived of property by an executive fiat and that it is only by the exercise of its legis- 
lative powers that the State can deprive a person of his property...Clause (5) is the 
saving clause. It saves from the operation of clause (2) laws made on certain subjects... 
The saving clause (5) in article 31 has been designed with the express purpose of sav- 
ing to a certain extent laws made in exercise of the police power of the State which 
may lead to deprivation of property. It has also saved laws relating to tax. It has thus 
delimited from the field of eminent domain the field of exercise of police power and the 
exercise of the power of taxation.” 

In the case of The State of West Bengal v. Subodh Gopal Bose,’ Chief Jus- 
tice Patanjali Sastri has in emphatic terms rejected the contention that 
art, 31(1) deals with police power. At page 602 of that decision he observes 
as follows :— i 

“ Jt would be a startling irony if the fundamental rights of property were, in- 
effect, to be turned by construction into an arbitrary power of the State to deprive a 
person of his property without compensation in all ways other than acquisition or taking 
possession of such property. If the Legislature were to have such arbitrary power, why 
should compensation and public purpose be insisted upon in connection with what are 
termed two particular forms of deprivation? What could be the rational principle 
underlying this differentiation? To say that clause (1) defines the ‘police power’ in 
relation to the rights of property is no satisfactory answer, as the same power could as 
well have been extended to these two particular kinds of deprivation.” 

In the face of these judgments it was difficult for Mr. Amin to maintain that 
the case fell under art. 81(7) of the Constitution. In my view, it is now the 
law as laid down by the Supreme Court that art. 31(7) deals with matters fall- 
ing within the field of eminent domain. The provisions of s. 178A of the Sea 
Customs Act do not fall within that field. Having regard to the aforesaid 
judgments the argument of Mr. Amin must fail. He, however, urged that if 
the case fell under any of the other provisions of art. 31, it would still fall out- 
side the ambit of art. 19. Im the case of The State of Bombay v. Bhanji 
Munjz,® it has been held that art. 19(/)(f) read with el. (5) postulates the 
existence of property which could be enjoyed and over which rights could be 
exercised because otherwise the reasonable restrictions contemplated by cl. (5) 


7 [1954] 8.0.R. 687. 8 [1955] 18.0.R. 777. 
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could not be brought into play. At page 780 of that judgment it has been 
stated as follows :— ; 

“| Tf there is no property which can be acquired, held or disposed of, no restric- 

tion can be placed on the exercise of the right to acquire, hold and dispose of it, and as 
clause (5) contemplates the placing of reasonable restrictions on the exercise of those 
rights it must follow that the article postulates the existence of property over which 
these rights can be exercised. In our opinion, this was decided in principle in A. K. 
Gopalan v. The State of Madras, where it was held that the freedoms relating to the 
person of a citizen guaranteed by article 19 assume the existence of a free citizen and 
can no longer be enjoyed if a citizen is deprived of his liberty by the law of preventive 
or punitive detention. In the same way, when there is a substantially total deprivation 
of property which is already held and enjoyed, one must turn to article 31 to see 
how far that is justified.” 
In that case the Supreme Court held that the Bombay Land Requisition Act, 
1948, provided for compensation by s. 8 and the requisitions were made for a 
public purpose and, therefore, the provisions of art. 31(2} of the Constitution 
were complied with. That was a case of the exercise of powers falling within 
the field of eminent domain. Mr. Amin strongly relied upon the observations 
of Mr. Justice Mahajan in the aforesaid case of Dwarkadas Shrinwas v. The 
Sholapur Spinning and Weaving Co. Lid., where the learned Judge has observed 
as follows (pp. 696-697) :— 

“In the result the saving clause (ie. clause 5 of article 31) comprehensively in- 
cludes within the ambit all the powers of the State in exercise of which it could de. 
prive a person of property without payment of compensation. In other words, all forms 
of deprivation of property by the State without payment of compensation have been 
included within the ambit of the exception clause, while other forms of deprivation of 
property which are outside the ambit of the exception clause are inevitably within the 
mischief of clause (2) of the article.” f 
Mr. Amin urged that every form of deprivation of property was covered under 
art. 31 and that as in the present case there was a deprivation of property, 
art. 19 would not‘be attracted. Sub-clause (5)(b) (4) of art. 31 provides that 
nothing in el. (2) of art. 31 ‘‘shall affect the provisions of any law which the 
State may hereafter make for the purpose of imposing or levying any tax or 
penalty...’’ It is urged that the provisions of cl. (5)(b)(+) of art. 31 are 
intended to carve something out of the provisions contained in el. (2) of art. 31 
and that what is intended to be saved by the provisions of cl. (5) is something 
which would otherwise fall within the ambit of the provisions contained in 
el. (2) of art. 31. It has been held by the Supreme Court that art. 31(2) 
covers the field of eminent domain. The exercise of police power by imposing 
a penalty or the exercise of the power of taxation cannot he regarded as fall- 
ing within the ambit of the field of eminent domain. In Willis on Constitu- 
tional Law of the United States it has been stated under the heading ‘Police 
Power, Taxation and Eminent Domain distinguished’ at page 716 as follows: 

“While the police power, taxation and eminent domain are all forms of social con- 
trol, and probably include all the forms of social control known to the law, each differs 
from the others. It is possible to give a definition of each one and to distinguish each 
from the others, but each has characteristics which resemble characteristics of the others; 
and there are times when it is very difficult to draw the line between one and the 
others. The police power is the legal capacity of sovereignty, or one of its governmental 
agents, to delimit the personal liberty of persons by means which bear a substantial 
relation to the end to be accomplished for the protection of those social interests which 
reasonably need protection. Taxation is the legal capacity of sovereignty, or one of its 
governmental agents, to exact or impose a charge upon persons or their property for 
the support of government and for the payment for any other public purposes which 
it may constitutionally carry out. Eminent domain is the legal capacity of sovereignty, 
or one of its governmental agents, to take private property for a public use upon the 
payment of just compensation.” 
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It is not disputed that the impugned s. 178A of the Sea Customs Act does not 
fall within the field of eminent domain and art. 31(2) cannot apply thereto. 

Mr. Amin then urged that if cl. (5) (b)(i) of art. 31 did not carve out any- 
thing from cl. (2) of art. 31, then the aforesaid cl. (5) (b)(i) must'be treated 
as an independent provision. He relied upon the decision in the case of Keshav- 
lal Premchand v. Comr. I.T.,9 and the observations of Chief Justice Chagla at 
page 947 where the learned Chief Justice states as follows :— 

« ..A proviso, which is in fact and in substance a proviso, can only operate to deal 
with a case which but for it would have fallen within the ambit of the section to which 
the proviso is a proviso. The section deals with a particular field and the proviso ex- 
cepts or takes out or carves out from that field a particular portion, and therefore it is 
perfectly true that before a proviso can have any application, the section itself must 
apply. It is equally true that the proviso cannot deal with any other field than the field 
which the section itself deals with. The duty of the Court also must be to give to the 
proviso as far as possible a meaning so restricted as to bring it within the ambit and 
purview of the section itself. If a proviso is capable of a wider connotation and is also 
capable of a narrower connotation, if the narrower connotation brings it within the 
purview of the section, then the Court must prefer the narrower connotation rather 
than the wider connotation. But—and this is equally clear—a Legislature may enact 
a substantive provision in the garb or guise of a proviso, and if the Court is satisfied 
that the language used in the so-called proviso is incapable of making it applicable to 
the section, then the Court, if the proviso has a clear meaning, must look upon the 
proviso as a substantive provision enacted by the Legislature and give effect to it as 
such.” ; 

Treating cl. (5)(b)(t) as a substantive provision, it merely lays down that 
when the Legislature imposes or levies anv tax or penalty, it will not be fetter- 
ed with the limitations imposed by cl. (2). In my view, cl. (5) merely dis- 
penses with the limitation imposed by cl. (2). It does not lay down that there 
are no other fetters. 

It is urged that all provisions of law imposing or levying any tax are outside 
the provisions of art. 19. It is said that the Sea Customs Act’is a taxing enact- 
ment and as such it falls outside the ambit and scope of art. 19. In the pre- 
amble of the Act, it is stated as follows:— 

“WHEREAS it is expedient to consolidate and amend the law relating to the levy 
of Sea Customs duties; It is enacted as follows: ...” 

It is urged that the provisions relating to the imposition of the penalty of con- 
fiseation and other penalties form an integral part of the taxing enactment 
and are covered bv art. 265 of the Constitution and fall outside the provisions 
of art. 19 of the Constitution. Article 265 provides that no tax shall be levied 
or collected except by anthoritv of law. Reliance has been placed upon the 
decision in the case of Guruviah Naidu v. State of Madras.1° It was a case 
under the Sales Tax Act. At page 168 of that judgment Mr. Justice Rajagopala 
Ayyangar observes as follows :— 

“,..The Constitution vests the Union and ‘the States with a power of taxation, which, 
subject to a few exceptions (vide e.g. Art. 276) is plenary in its nature. This imposi- 
tion of a tax on a trade or on the profits of a trade is undoubtedly a burden and unless 
the tax was validly imposed, it would be an illegal and an undue interference with the 
freedom of trade guaranteed by Art. 19(1) (a) and so invalid. That is the ratlo under- 
lying the decision of the Supreme Court in Mohammad Yasin v. Town Area Committee, 
Jalalabad and Himmatlal Harilal Mehta v. The State of Madhya Pradesh™. 

If a tax were a restriction which could be legally imposed on a business, the right 
to carry on which was guaranteed by the Constitution, the validity of the tax cannot 
be judged by standards applicable to regulations or restrictions imposed on the manner 
of carrying on the business—restrictions which flow more from the nature of the com- 
modity or the repercussions of an unregulated trade on the health, morality or safety 


9 (1958) 68 Bom. L. R. 945. 10a [195218.C.R, 572, 
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of the public. Taxation is the supreme function of the State, the exercise of a power 
whiċh is necessary for the very existence and maintenance of the State. In the words 
of Cooley: 

‘It is unlimited in its range, acknowledging in its very nature no limits so that 

security against its abuse is to be found only in the responsibility of the legislation which 
imposes the tax to the constituency who are to pay.’ 
We are not now concerned with the limitations on this plenary power but will only 
point out that the test of its being a reasonable restriction on the right to trade is cer- 
tainly not one of these limitations. The restraints imposed by taxation are wholly 
beyond the scope of Art. 19(6) and therefore not subject to the tests of a valid legislation 
under that provision. The saving in Art. 31, sub-cl. 5(b)(i) placing out of the purview 
of the main article the deprivation of property which taxes entail and which was put 
in only by way of abundant caution, is a pointer establishing the plenitude of the tax- 
ing power.” 


At page 169 it is further observed as follows :— 


“...If licensing was the machinery by which the Sales Tax Act is or can be en- 
forced, this being the usual and well recognised mode in which the enactment could be 
worked so as to facilitate collection and check evasion, if licensing were a necessary 
adjunct to a tax system where only certain commodities were taxed at a single point 
and that point is not the same for all the commodities so taxed, the system of licensing 
becomes so to speak an integral and inseparable part of the tax measures. 

In such a situation the tests which such licensing ought to satisfy are not those 
set out in Art. 19(6) but would rather be ancillary to an exercise of the taxing power 
of the State.... 

.The power to levy a tax extends to the enactment of all incidental provisions for 
ensuring the collection or preventing the evation of the tax...” 


Placing strong reliance upon these observations it is urged that the levy of a 
penalty including that of confiscation is incidental to and forms an integral 
part of the scheme for the due collection of the sea customs duties and the 
prevention of evasion thereof. 


As against the aforesaid observations, the learned Advocate General relied 
upon the observation of Mr. Justice Venkatarama Ayyar (as he then was) made 
in the case of Ananthakrishnan v. State of Madras,'’ as follows (p. 408) :— 

“There is one other aspect of the matter which may require consideration hereafter. 
Has the Legislature power to impose tax on the fundamental rights without any limit 
whatsoever? The law undoubtedly is that the sovereign power of taxation is absolute, 
that it could be exercised upto any limit, that the determination of that limit is for the 
legislature and that it knows of no limitations except what are prescribed by the Con- 
stitution. The laws fixing taxes cannot be questioned in the Courts on the ground that 
the’ tax is heavy & oppressive and this principle has been applied to Stamp Act as well. 

..But it is open to argument that when the Constitution which confers the power of 
taxation also confers certain fundamental rights the former should be so exercised as 
not to destroy the latter. The contention that the power to tax is the power to destroy 
has been rejected in so far as it seeks to negative any power to tax fundamental’ rights 
but it does not follow that it should be rejected in so far as it seeks to impose a limita- 
tion upon that power, that it should not be exercised so as to destroy them.... But a 
right to carry on business is a fundamental right protected by the Constitution and it 
stands to reason that a tax on such a right should not be such as to destroy it—as for 
example—a professional tax equal or nearly equal to the income earned in the previous 
year. It might well be contended that there is in such cases a limitation on the powers 
of ‘taxation, implicit in the Constitution itself, that it should not be exercised in such 
a manner as to take away with one hand what has been given by the other. If this is 
the correct position -it will follow that while the levy of income-tax cannot be question- 
ed in Courts the levy of profession tax might be challenged on the ground that it is 
so unreasonable and excessive as to be prohibitive of the right to carry on trade....” 


"11 [1952] A.LR, Mad. 395. 
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The right to levy customs duties is conferred by Item 83 of List I to the 
Seventh Schedule of the Constitution of India. It provides for ‘duties: of 
customs including export duties’’. Item 98 of the said List deals with offences 
against laws with respect to any of the matters in that List. The constitution 
of offences and the imposition of penalties in the shape of confiscation, fine 
etc. fall outside the purview of the power of taxation, They fall within the 
realm of the police power of the State. It has been provided by art. 866(28) 
of the Constitution as follows :— 

“366. In this Constitution, unless the context otherwise requires, the following ex- 
pressions have the meanings hereby respectively assigned to them, that is to say—... 

(28) ‘taxation’ includes the imposition of any tax or impost, whether general or 
local or special, and ‘tax’ shall be construed accordingly.” ; 

This also indicates that the levying of penalty is outside the field of taxation. 

In view of the above, it is not necessary for the purpose of the present case 
to decide whether the power of taxation can be' exercised only in consonance 
with the fundamental rights guaranteed under art. 19 of the Constitution. 
The impugned provisions in this case are penal provisions. They fall’ within 
the ambit of the police power of the State. 

It is then urged that all crime is outside art. 19. It is stated, and rightly, 
that.there cannot be any business in crime. In the case of State of Bombay v. 
Chamarbaugwala,'® the Supreme Court observes in connection with gambling 
transaction at pages 959 and 960 as follows :— 

“ ,.The petitioners contend that even if the prize competitions constitute gambling 
transactions, they are nevertheless trade or business activities, and that that being so, 
the impugned Act infringes the petitioners’ fundamental right under art. 19(1)(g) of 
the Constitution to carry on their trade or business and that the restrictions imposed 
by the Act cannot possibly be supported as reasonable restrictions in the interest of 
the general public permissible under art. 19(6).... The State of Bombay repudiate 
these contentions and submits that as prize competitions are opposed to public policy, 
there can be no ‘trade’ or ‘business’ in promoting a prize competition, and the question 
of infraction of the petitioners’ fundamental right to carry on trade or business guaran- 
teed by art. 19(1)(g) or of the violation of the freedom of trade, commerce or inter- 
course declared by art. 301 does not arise at all,.... 

The first branch of the argument on this part of the appeal raises a question of a 
very far reaching nature. The question posed before us is: Can the promotion of prize 
competitions, which are opposed to publie policy, be characterised as a ‘trade or busi- 
ness’ within the meaning of art. 19(1)(g) or ‘trade, commerce and intercourse’ within 
Art. 3017... 

It will be noted that art. 19(1)(g) in very general terms guarantees to all citizens 
the right to carry on any occupation, trade or business and cl. (6) of art. 10 protects 
legislation which may, in the interest of the general public, impose reasonable restric- 
tions on the exercise of the right conferred by art. 19(1)(g). Likewise art. 301 declares 
that trade, commerce and intercourse throughout the territory of India shall be free, 
but makes such declaration subject to the other provisions of Part XIII of the Consti- 
tution.” 

The Supreme Court at page 966 quotes the observations of Taylor J. in the 
case of Mansell v. Beck,13 which run as follows:—~— 


“No simple legislative expedient purporting to transmute trade and commerce into 
something else will remove it from the ambit of s. 92. But whilst asserting the width 
of the field in which s. 92 may operate it is necessary to observe that not every transac- 
tion which employs the forms of trade and commerce will, as trade and commerce, in- 
voke its protection. The sale of stolen goods, when the transaction is juristically ana- 
lysed, is no different from the sale of any other goods but can it be doubted that the 
Parliament of any State may prohibit the sale of stolen goods without infringing s. 92 
of the Constitution? The only feature which distinguishes such a transaction from 


12 (1957) 59 Bom. L.R. 945, S.C. 13 Australian Lew Journal, Vol 30, No. 7. 
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trade and commerce as generally understood is to be found in the subject of the transac- 
tion; there is no difference in the means adopted for carrying it out. Yet it may be 
said that in essence such a transaction constitutes no part of trade and commerce as 
that expression is. generally understood. Numerous examples of other transactions may 
be given, such as the sale of a forged passport, or the sale of counterfeit money, 
which provoke the same comment and, although legislation prohibiting such transactions 
may, possibly, be thought to be legally justifiable pursuant to what has, on occasions, 
been referred to as a ‘police power’, I prefer to think that the subjects of such transac- 
tions are not, on any view, the subjects of trade and commerce as that expression is 
used in s. 92 and that the protection afforded by that section has nothing to do with 
such transactions even though they may require, for their consummation, the employ- 
ment of instruments, whereby inter-State trade and commerce is commonly carried on.” 
At page 967 Chief Justice Das thereafter proceeds to observe as follows :— 

“,..The difficulty which faced the judicial authorities interpreting s. 92 of the Aua- 
tralian Constitution cannot arise under our Constitution, for our Constitution did not 
stop at declaring by art. 19(1)(g) a fundamental right to carry on trade or business or 
at declaring by art. 301 the freedom of trade, commerce and intercourse, but proceed 
to make provision by art. 19(6) and arts. 302-305 for imposing in the interest of the 
general public reasonable restrictions on the exercise of the rights guaranteed and de- 
clared by art. 19(1)(g) and art, 301. As one of us said in Kutti Keya v. The State™ the 
framers.of our Constitution, being aware of the problems with which the Australian 
Government had been confronted by reason of s. 92 sought to solve them by enacting 
limitations in Part XIII itself on the freedom guaranteed in art. 301....” 

At page 968 the learned Chief Justice further observes as follows:— 

“,..In short the argument is that art. 19(1)(g) and art. 301 guarantee and declare 
the freedom of all activities undertaken and carried on with a view to earning profit 
and the safeguard is provided in art. 19(6) and arts, 302-305. The proper approach to 
the task of construction of these provisions of our Constitution, it is urged, is to start 
with absolute freedom and then to permit the State to cut it down, if necessary, by 
restrictions which may even extend to total prohibition. On this argument it will fol- 
low that criminal activities undertaken and carried on with a view to earning profit 
will be protected as fundamental rights until they are restricted by law. Thus there 
will be a guaranteed right to carry on a business of hiring out goondas to commit as- 
sault or even ‘murder, of house-breaking, of selling obscene pictures, of trafficking in 
women and so on until the law curbs or stops such activities. This appears to us to be 
completely unrealistic and incongruous. We have no doubt that there are certain acti- 
vities which can under no circumstances be regarded as trade or business or commerce 
although the usual forms and instruments are employéd therein. To exclude those 
activities from the meaning of those words is not to cut down their meaning at all 
but to say that they are not within the true meaning of those words. Learned counsel 
has to concede that there can be no ‘trade’ or ‘business’ in crime,...” 

The above case lays down what is trade or business within the meaning of art. 
19. The law relating to crimes cannot be static and fresh offences may be 
constituted by the Legislature and penalties may be imposed therefor. It is 
urged that for whatever reason once the carrying on of any activity is made 
criminal by the Legislature, the legislation is not liable to be challenged under 
the provisions of art. 19 of the Constitution. Having carefully considered the 
matter, in my view, such cannot be the meaning to be given to the provisions 
contained in art. 19 of the Constitution. If such a meaning was to attach to 
those provisions, then the Legislature has only to seek the expedient of con- 
verting any innocent activity into a crime in order to avoid the constitutional 
guarantees given under art. 19 of the Constitution. The fundamental rights 
guaranteed under art. 19 cannot depend for their existence, upon the non- 
exercise by the Legislature of the power of converting any activity guaranteed 
under art. 19 into a crime. A case dealing with this matter came up before 
the Supreme Court in State of Madras v. V. G. Row.14 In that case the pro- 
Peel ALR. Mad. 621. 14 [1952] S.CR. 597. 
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visions impugned were those contained in s. 15(2)(b) of the Indian Criminal 
Law Amendment Act, 1908, as amended by the Indian Criminal Law Amend- 
ment (Madras) Act, 1950. In that case the Court held that s. 15(2)(6) im- 
posed restrictions on the fundamental right to form associations guaranteed 
by art. 19(7) (c) which were not reasonable within the meaning of art. 19(4) 
and was, therefore, unconstitutional and void. The Court further held that the 
fundamental right to form associations or unions guaranteed by art. 19(7) (e) 
of the Constitution has such a wide and varied scope for its exercise, and its 
curtailment is fraught with such potential reactions in the religious, political 
and economic fields, that the vesting of the authority in the executive Govern- 
ment to impose restrictions on such right, without allowing the grounds of 
such imposition, both in their factual and legal aspects to be duly tested in 
a judicial inquiry, was a strong element which should be taken into account 
in judging the reasonableness of restrictions imposed on the fundamental right 
under art. 19(/)(c). That case clearly negatives the contention that the 
Legislature has only to dub an activity as a crime in order to remove it outside 
the ambit of art. 19 of the Constitution. 


Another case in which the Supreme Court negatived such a contention is 
that of Ebrahim Vazir Mavat v. The State of Bombay.1© The Supreme Court 
in that case was dealing with the provisions of s. 7 of the Influx from Pakis- 
tan (Control) Act, 1949, and held that those provisions were void under art. 
13(1) in so far as the said section conflicted with the fundamental right of a 
citizen of India under art. 19(1)(c) of the Constitution and that the order of 
physical removal of the citizen from India was therefore liable to be set aside. 
At page 938 Mr. Justice Gulam Hasan observes as under: — 

“Again it will be noticed that section 7 imposes the penalty of removal not only 
upon a conviction under section 5 but goes further and brings about the same result 
even where there is a reasonable suspicion entertained by the Central Government that 
such an offence has been committed. The question whether an offence has been com- 
mitted is left entirely to the subjective determination of the Government. The infer- 
ence of a reasonable suspicion rests upon the arbitrary and unrestrained discretion of 
the Government, and before a citizen is condemned, all that the Government has to do 
is to issue an order that a reasonable suspicion exists in their mind that an offence 
under section 5 has been committed.... Even so,the penalty imposed upon a citizen 
by his own Government merely upon a breach of the permit Regulations, however 
serious it may be and, more, upon a reasonable suspicion only by the executive autho- 
rity of his having violated the conditions of the permit is utterly disproportionate to the 
gravity of the offence and is in our opinion indefensible. A law which subjects a citi- 
zen to the extreme penalty of a virtual forfeiture of his citizenship upon conviction 
for a mere breach of the permit Regulations or upon a reasonable suspicion of having 
committed such a breach can hardly be justified upon the ground that it imposes a 
reasonable restriction upon the fundamental right to reside and settle in the country 
in the interest of the public.” i ; 

In the case of The State of West Bengal v. Subodh Gopal Bose,18 Chief 
Justice Patanjali Sastri observes at p. 604 as follows :— 

“Speaking of police power, as applied to personal liberty, Prof. Willis says (Consti- 
tutional Law, p. 728): 

There are two main requirements for a proper exercise of the police power— (1) 
there must be a social interest to be protected which is more important than the social 
interest in personal liberty, and (2) there must be, as a means for the accomplishment 
of this end, something which bears a substantial relation thereto. ' 

This statement is equally true of police power as applied to private property. This 
is recognised and given effect to in clauses (2) to (6) of article 19 which delimit the 
regulative power of the Legislatures as applied to the freedoms enumerated in clause 
(1) of that article including the freedom referred to in sub-clause (f).” 


15 [1954] 8.0.8. 933. ` 16 [1954] 8.C.R. 587.” 
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In view of these decisions it cannot be said that merely because an activity 
is constituted into a crime by the Legislature, it falls outside the provisions 
of art. 19. In my view, the contention that art. 19 is not liable to be invoked 
in the present case is unsound and the impugned provisions will have to steer 
clear of art. 19 before they can be considered to be valid. 

The right guaranteed under art. 19(/)(f) to acquire, hold and dispose of 
property is limited by the provisions contained in art. 19(5). Article 19(5) 
inter alia provides that nothing in sub-cl. (f) shall affect the operation of any 
existing law in so far as it imposes or prevents the State from making any law 
imposing reasonable restrictions on the exercise of any of the rights conferred 
by the said sub-clause in the interests of the general public. The right gua- 
ranteed under art. 19(/)(g) to carry on any occupation, trade or business is 
limited by the provisions contained in art. 19(6). Article 19(6) provides inter 
alia that nothing in sub-cl. 19(7)(g) shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from making any law imposing. 
in the interests of the general public, reasonable restrictions on the exercise of 
the right conferred by the said sub-cl. (g) of art. 19(/). 

In the case of Bapubhai Ratanchand v. State of Bombay!” Chief Justice 
Chagla has observed at p. 899 as follows :— 

“ .. Article 19(1)(g) confers a very important right upon every citizen in India and 
that right is to practise any profession, or to carry on any occupation, trade or business. 
Undoubtedly the right is to carry on a business .freely. Equally it is a right to carry 
on any business which is permissible in law and also to carry on business anywhere 
within the territories of the Union of India. But as has been often pointed out, none 
of the rights to freedom enumerated in art. 19 is an absolute right. That right must 
be viewed and appreciated in the social context and the constitution makers appre- 
ciating the fact that as the country developed and grew more and more social needs 
would have to be satisfied provided in sub-s. (6) that the State may make law impos- 
ing, in the interest of general public, reasonable restrictions on this right. It is true 
that when a restriction is imposed upon the right of the citizen guaranteed to him 
under art. 19, it is for the State to justify that restriction. But whether a restriction 
is reasonable or not must be judged not in abstract but in the context of the times 
and in the context of social needs and social urges. A restriction which may be un-~ 
reasonable at a particular juncture of time may be reasonable at a different point of 
time, and therefore there is no absolute yard stick by which one can test as to whether 
a restriction is reasonable or not.” 

In the case of Chintaman Rao v. The State of Madhya Pradesh,'® it was 
observed by Mr. Justice Mahajan at p. 763 as follows :— 

“The phrase ‘reasonable restriction’ connotes that the limitation imposed on a person 

in enjoyment of the right should not be arbitrary or of an excessive nature, beyond 
what is required in the interests of the public. The word ‘reasonable’ implies intelli- 
gent care and deliberation, that is, the choice of a course which reason dictates. Legis- 
lation which arbitrarily or excessively invades the right cannot be said to contain the 
quality of reasonableness and unless it strikes a proper balance between the freedom 
guaranteed in art. 19(1)(g) and the social control permitted by clause (6) of article 19, 
it must be held to be wanting in that quality.” 
At page 765 of that case it has been held that when the language employed is 
wide enough to cover restrictions both within and without the limits of consti- 
tutionallv permissible legislative action affecting the right, so long as the nos- 
sibility of its being applied for purnoses not sanctioned by the Constitution 
could not be ruled out, it must be held to be wholly void. 

In the case of Romesh Thavpar v. The State of Madras.1® it was held that 
where a law purports to anthorise the imposition of restrictions on a funda- 
mental right in Janguage wide enough to cover restrictions both within and with- 
out the limits of constitutionally permissible legislative action affecting such 


17 (1955) 57 Rom. L.R. 892, 19 [1950] 8.C.R. 594. 
18 [1960] S.C.R. 759. 
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right, it is not possible to uphold it even so far as it may be applied within the 
constitutional limits, as it is not severable. It was further held that so long as 
the possibility of its being applied for purposes not sanctioned by the Consti- 
tution could not be ruled out, it must be held to be wholly unconstitutional 
and void. 

In the case of Dr. N. B. Khare v. The State of Delht,2° Chief Justice Kania 
observes at p. 524 as follows:— 

« ,.The law providing reasonable restrictions on the exercise of the right conferred 
by article 19 may contain substantive provisions as well as procedural provisions. While 
the reasonableness of the restrictions has to be considered with regard to the exercise 
of the right, it does not necessarily exclude from the consideration of the Court the 
question of reasonableness of the procedural part of the law... It seems that the nar- 
row construction sought to be put on the expression, to restrict the Court’s power to 
consider only the substantive law on the point, is not correct.” 

In the case of Messrs. Dwarka Prasad Laxmi Narain v. The State of Uttar 
Pradesh,21 Mr. Justice Mukherjea observes at p. 811 as follows :— 

“A law or order, which confers arbitrary and uncontrolled power upon the exe- 
cutive in the matter of regulating trade or business in normally available commodities 
cannot but be held to be unreasonable.” 

I have to consider the matter in the light of the aforesaid principles. 

It ig said that the restrictions imposed by s. 178A are reasonable restrictions 
in the interest of the general public. It is said that it is in the interest of the 
general public that sea customs duties should be realised. In order that the 
payment of the same may not be avoided, it is in the interest.of the general 
public that the non-payment of such duties should be regarded as a crime and 
punished accordingly and that any commodity which has been imported in con- 
travention of the provisions of the Act should be confiscated and the offender 
punished. It is said that s. 178A is merely a rule of evidence and raises a pre- 
sumption in certain cases. That presumption is a rebuttable presumption and 
cannot be said to be unreasonable having regard to the object with which the 
section was introduced. 

On the other hand, it is contended on behalf of the petitioners that s. 178A 
in the guise of raising a presumption in effect imposes an unreasonable burden 
which in most cases is practically impossible to discharge and that in effect it 
results in the deprivation of a person of his property and of his right to carry 
on trade or business in that commodity. 

It is common knowledge that India produces very little gold and that most of 
the gold available in India is imported gold. A statement has been put in by 
consent showing the official figures of India’s imports and exports of gold from 
1851 to 1956. It shows a net import in the country, after deducting exports, 
of 353 crores and three lakhs worth of gold. Restrictions on the import of gold 
were for the first time introduced in India by Finance Department (Central 
Revenues) Notification No. 53, dated September 4, 1939. By that notification 
the Central Government in the exercise of the powers conferred by s. 19 of the 
Sea Customs Act prohibited the bringing or taking by sea or land into British 
India from any place other than Burma or out of British India to any place 
other than Burma gold coin, gold bullion or gold ingots, whether refined or not, 
except on the authority of a licence granted in that behalf by the Reserve Bank 
of India. On March 25, 1947, the Foreign Exchange Regulation Act came into 
force and under s. 8(7) of the Act a notification was issued on the same day 
prohibiting import of any gold coin, gold bullion, gold sheets or gold ingot, 
whether refined or not except with the permission of the Reserve Bank of India. 
On August 25, 1948. a new notification similar in effect was issued, being notifi- 
cation No. 12(11)-F.I./48 in supersession of the previous notification, dated 
March 25, 1947. Till April 1, 1946, gold remained duty free. Thereafter duty 
has been levied on the import of gold bullion, gold plate, gold manufactures 
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and gold coin. There are rules framed by the Central Government regarding 
grant of awards to officers of the Customs Department for bringing to notice 
infringement and evasions of the provisions of the Sea Customs Act. The said 
rules appear at page 22 of the Indian Sea Customs Manual, 5th edn. The said 
rules provide that a reward may be given to officers of customs below the rank 
of Assistant Collector of Customs who are instrumental in detecting and bring- 
ing to notice infringements or evasions of the provisions of the Sea Customs 
Act when it is considered it is merited in the case of smuggling or attempted 
importation of articles contrary to the provisions of ss. 18 or 19 of the Sea Cus- 
toms Act when goods are confiscated or penalty or fine is imposed not exceed- 
ing half of the realised value of the confiscated goods plus half of the penalty 
or fine realised and shall be so restricted that the balance shall suffice to cover 
all outstanding Government dues (if any) and incidental charges incurred in 
consequence of the seizure of the goods. 

It is alleged that gold is a commodity which is easy to smuggle and that in 
addition to the gold imported as aforesaid according to official figures, there is 
a large quantity of gold which has been smuggled into the country. India has 
a large sea-board and has vast territories adjacent to other countries, It is 
well-known that the price of gold outside India is much lower than the price 
of gold in India with the result that there is considerable inducement to persons 
to smuggle gold into the country. It is said that in this context it is reasonable 
that the burden of proving that the gold is not smuggled should be cast upon 
the possessor of gold and that the duty of proving that the ‘gold is smuggled 
gold should not be cast upon the officers of customs. It is said that the possessor 
of gold would be in a better position to discharge the burden of proving that 
the gold is not smuggled. It is further urged that this burden of proof is thrown 
on the person in possession of gold only in the event of the Customs Officers 
having seized the gold in the reasonable belief that it is smuggled. It is said 
that there are provisions by way of appeal and revision contained in gs. 188, 
190A and 191 of the Sea Customs Act and that having regard to all the circum- 
stances it must'be held that'the restrictions which are imposed on the funda- 
mental rights of a citizen under art. 19(/)(f) and (g) are reasonable restrict- 
ions in the interest of the general public. 

Gold has an attraction for human beings since centuries. It is a store of 
value and it is an article of adornment ‘and investment. It was regarded as an 
international medium of exchange and is a stabiliser of currencies. It is an 
article of trade and commerce. It is an article which ig capable of being split 
and there can be a fusion of diverse quantities of gold. It is easily changeable 
in form, size and shape. The gold available in the market hardly bears 
any identification mark. It is available in the form of lagdis, ravas, patlas and 
bars. It is available in the shape of coins. It was at one time a medium of 
currency. It is practically impossible for any person looking at gold to say 
whether duty has been paid thereon or not or whether it has been smuggled. 
The difficulty experienced by the customs officers with the whole machinery of 
Government at their disposal in proving that the gold has been smuggled is 
itself made a reason for throwing the burden upon the citizens to establish that 
the gold has not been smuggled. As stated by the Supreme Court in the case 
of Babulal v. Collector of Customs,22 at pp. 880 and 881 :— 
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This is no doubt a very heavy and onerous duty cast on an innocent possessor who 
for aught one knows, may have bona fide paid adequate consideration for the purchase 
of the articles without knowing that the same has been smuggled. The only pre-requi- 
gite for the application of the section is the subjectivity of the Customs officer in 
having a reasonable belief that the goods are smuggled.” 

The presumption is not limited in point of the time from the date of the import 
and is not limited to persons connected in any way with the import of gold. 
A citizen who may be an innocent possessor of gold, who might have purchased 
the same in the open market bona fide after paying full value is liable to be 
ealled upon to prove that the goods in his possession are not smuggled goods. 
The goods might have been imported a long time back and might have passed 
through various hands and the form of gold might have changed since the date 
of import. Except in the case of persons who might themselves have imported 
the gold and kept it in the same condition in which it had been imported or 
persons connected with them, it is virtually impossible for any person to dis- 
charge the burden that is cast upon him of proving,the negative that the gold 
is not smuggled gold. Gold as such has no earmark. It may be virtually im- 
possible to identify gold in the posseasion of a person with the gold mentioned 
in the Bill of Entry of any importer of gold. A burden-is placed upon a citizen 
who is in possession of gold to trace the title of the gold in his possession to the 
date of its original import by tracing all dealings in gold subsequent to the 
import of the gold. Gold has been imported through centuries into this coun-\ 
try and it is virtually impossible for a person to establish that any particular 
quantity of gold in his possession was the gold imported in the country at a 
particular time without resort to smuggling. The proof required pre-supposes 
the existence of gold in an identifiable form from the time of its import to the 
time of its ultimate sale to the person from whose possession the same has been 
seized, a proposition for which there is no warrant or basis. Gold is not like 
immoveable property the title of which can be traced. A citizen is asked to 
establish not what he did, but what might have been done by persons far re- 
moved from him, whose names he may not know and with whom he may have 
no connection. The fundamental right of a citizen to hold, acquire and dispose 
of gold or to carry on trade or business therein is left for its enforcement to the 
subjective reasonable belief of an officer of customs. It is a virtual negation 
of the fundamental right of a citizen guaranteed under art. 19(J)(f) and (g) 
of the Constitution. 

On the question of the reasonableness or otherwise of the restrictions imposed 
by s. 178A, the learned Advocate-General has relied upon three American cases. 
These cases deal with due process and equality of law. Some of the observa- 
tions made in those cases are useful in determining what is considered as fair 
and reasonable in connection with presumption raised by the Legislature. In 
the case of Bailey v. Alabama,2? the Supreme Court was concerned with the 
provisions of a law whereby the refusal without just cause to perform the labour 
called for in a written contract of employment under which the employee had 
obtained money which were not refunded, or property which was not paid for, 
was made prima facie evidence of an intent to defraud. At page 199 Justice 
Hughes in delivering the opinion of the Court observes as follows :— 

“It is urged that the time and circumstances of the departure from service may be 
such as to raise not only an inference, but a strong inference, of fraudulent intent. There 
was no need to create a statutory presumption, and it was not created for such a case. 
...The ‘difficulty,’ which admittedly the amendment was intended to surmount, did not 
exist where natural inference sufficed. Plainly, the object of the statute was to hit 
cases which were destitute of such inferences, and to provide that the mere breach of 
the contract and the mere failure to pay the debt might do duty in their absence.... 
Unless he were fortunate enough to be able to command evidence of circumstances 
affirmatively showing good faith, he was helpless. He stood, stripped by the statute 
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of the presumption of innocence, and exposed to conviction for fraud upon evidence 
only of breach of contract and failure to pay.” 
At p. 200, it has been stated as follows :— 

“This court has frequently recognised the general power of every Legislature to 
prescribe the evidence which shall be received, and the effect of that evidence, in the 
courts of its own government.... In the exercise of this power numerous statutes 
have been enacted providing that proof of one fact shall be prima facie evidence of 
the main fact in issue; and where the inference is not purely arbitrary, and there is a 
rational relation between the two facts, and the accused is not deprived of a proper 
opportunity to submit all the facts bearing upon the issue, it has been held that such 
statutes do not violate the requirements of due process of law, or a denial of the 
equal...” 

Justice Hughes in that case has quoted with approval the following remarks of 
Justice Lurton (p. 200) :— 

“That a legislative presumption of one fact from evidence of another may not con- 
stitute a denial of due process of law, or a denial of the equal protection of the law, 
it is only essential that there shall be some rational connection between the fact proved 
and the ultimate fact presumed, and that the inference of one fact from proof of another 
shall not be so unreasonable as to be a purely arbitrary mandate.” 

It is further observed at p. 200 as under :— 


“,..It is apparent that a constitutional prohibition cannot be transgressed indirectly 
by the creation of a statutory presumption any more than it can be violated by direct 
enactment, The power to create presumptions is not a means of escape from consti- 
tutional restrictions. And the State may not in this way interfere with matters with- 
drawn from its authority by the Federal Constitution, or subject an accused to con- 
vietion for conduct which it is powerless to prescribe.” 
It is urged that in the present case constitutional provisions have been trans- 
gressed by the creation of a statutory presumption. 

In the case of Manley v. Georgia,?4 Justice Butler in delivering the opinion 
of the Court, observes as follows (p. 578) :— 

“State legislation declaring that proof of one fact or a group of facts shall consti~ 
tute prima facie evidence of the main or ultimate fact in issue is valid if there is a 
rational connection between what is proved and what is to be inferred... A statute 
creating a presumption that is arbitrary or that operates to deny a fair opportunity to 
repeal it violates the due process clause of the 14th Amendment.... Mere legislative 
flat may not take the place of fact in the determination of issues involving life, liberty 
or property. ‘It is not within the province of a legislature to declare an individual 
guilty or presumptively guilty of a crime’.” 

It is urged that in the present case the subjective belief of a customs officer is 
made prima facie evidence of the fact that the goods are smuggled and that 
there is no rational connection between the two. 

In the case of Tot v. United States,2© the impugned legislation declared that 
from the prisoner’s prior conviction of a crime of violence and his present pos- 
session of a firearm or ammunition, it shall be presumed (1) that the article was 
received by him in interstate or foreign commerce, and (2) that such receipt 
occurred subsequent to July 30, 1938, the effective date of the statute. Justice 
poke in delivering the opinion of the Court has observed at p. 1523 as 

ollows :— 

“...The defendants assert that it fails to meet them because there is no rational 
connection between the facts proved and the ultimate fact presumed, that the statute 
is more than a regulation of the order of proof based upon the relative accessibility of 
evidence to prosecution and defence, and casts an unfair and practically impossible 
burden of persuasion upon the defendant.” 

It is further stated at p. 1525 as follows:— 


“,..The argument from convenience is admissible only where the inference is a 
24 (1929) 279 U.S., 73 Law. ed. 575. 25 (1948) 319 U.S. 463, 87 Law. ed. 1519, 
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permissible one, where the defendant has more convenient access to the proof, and 
where requiring him to go forward with proof will not -subject him to unfairness or 
hardship....” ane a i 
Under s. 178A of the Sea Customs Act there ‘is.no ‘proof of any fact from which 
a reasonable inference can be drawn that the gold is smuggled. The burden 
sought to be cast is a well-nigh impossible burden. It subjects citizens to un- 
fairness or hardship. From the subjective réasonable belief of a Customs 
Officer that gold is smuggled an inference cannot reasonably be drawn that the 
gold has in fact been smuggled and that an offence in relation thereto has been 
committed. The object of the legislation in effect is to penalise a citizen for the 
difficulties experienced by Customs Officers in establishing that the gold seized 
has been smuggled. The inference sought to be drawn is arbitrary and results 
in the violation of the fundamental rights guaranteed under art. 19(J) (f) 
and (g) of the Constitution. 

It is urged that existence of the power of appeal and revision constitutes a 
safeguard against the burden being arbitrarily or ecepriciously thrown on the 
citizen. Where the belief is subjective, the provision by way of an appeal or 
revision therefrom does not constitute an effective safeguard. The belief being 
subjective, those sitting in appeal or revision have only to be satisfied about 
the existence of such subjective belief without the same being objectively tested. 
In the case of Nakkuda AW v. M. F. De 8. Jayaratne,?® the Judicial Committee 
of the Privy Council has observed at p. 77 as under:— 

“ ..But if the question whether the condition has been satisfied is to be conclusively 
decided by the man who wields the power the value of the intended restraint ig in 
effect nothing. No doubt he must not exercise the power in bad faith: but the field 
in which this kind of question arises is such that the reservation for the case of bad 
faith is hardly more than a formality.” 

The learned Advocate-General drew my attention to the decision of this Court 
in the case of C. R. H. Readymoney Ltd. v. State of Bombay,2" and to the re- 
marks of Mr. Justice Tendolkar at p. 807 therein and to the;decision of the 
Privy Council in Nakkuda Ali v. N. F. De B. Jayaratne referred to above. He 
urged that even if the reasonable belief referred to in s. 178A was not subjective 
but was objective the provisions of s. 178A would be bad. The burden cast upon 
the citizen in most cases is virtually impossible of being discharged. The fun- 
damental rights of the citizen would be left to the tender mercy of an officer 
of customs seizing the gold in the reasonable belief that it is smuggled gold. 
The reasonable belief in this case, whether subjective or objective, falls short 
of proof and where it falls short of proof a citizen cannot be deprived of his 
rights by throwing upon him a virtually impossible burden. One can under- 
stand a provision where the burden of showing that the gold in question had 
been purchased in good faith without notice that the same has been smuggled 
or without reason to believe that the same is smuggled is imposed. But. one 
cannot countenance a burden where he has to establish facts not within his 
knowledge and which for all practical purposes it might virtually be impossible 
for him to discharge. It is not possible to sever the case of a person who has 
actually imported the goods or taken part in the import from thatof a person. 
who has purchased the goods in good faith at a fair price from a merchant deal- 
ing in gold. The provisions contained in s. 178A must, therefore, be held to . 
be bad in so far as they relate to gold as violating the fundamental rights gua- 
ranteed under art. 19(7)(f) and (g) of the Constitution. i 

It was urged before me that s. 178A does not directly deal with the funda- 
mental rights guaranteed under art. 19(1) (f) and (g) and that the provisions 
of s. 178A must not be held to be bad. My attention was drawn to the decision 
of the Supreme Court in the case of A. K. Gopalan v. The State of Madras,?8 


26 [1961] A.C. 68. 28 [1950) S.C.. 88. 
27 (1957) 59 Bom. L.R. 788. f 
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where Chief Justice Kania has observed as follows (pp. 100-101) :— 

“The Article (Art. 19), has to be read without any pre-conceived notions. So read, 

it clearly means that the legislation to be examined must be directly in respect of one 
of the rights mentioned in the sub-clauses. If there is a legislation directly attempting 
to control a citizen’s freedom of speech or expression or his right to assemble peaceably 
and without arms etc. the question whether that legislation is saved by the relevant 
saving clause of article 19 will arise. If, however, the legislation is not directly in res- 
pect of any of these subjects, but as a result of the operation of other legislation, for 
instance, for punitive or preventive detention, his right under any of these sub-clauses 
is abridged, the question of the application of article 19 does not arise. The true ap- 
proach is only to consider the directness of the legislation and not what will be the 
result of the detention otherwise valid, on the mode of the detenue’s life.” 
The presumption in question is raised with a view to inflict the penalty of con- 
fiscation. Where the goods are confiscated, the right of a citizen under art. 
19(J)(f) and (g) is directly violated. I do not see any substance in this con- 
tention. l 

In the petition the petitioners have alleged that s. 178A of the Sea Customs 
Act violated art, 20(3) of the Constitution. That contention was not pressed 
before me. ] i , 

In view of the fact that I have held that s. 178A is bad in law in so far as it 
applies to gold, the order passed by the Additional Collector of Customs must 
be set aside. 

Even if s. 178A had been held to be valid, on the facts of the present case 
the goods in question have not been seized in the reasonable belief that they 
are smuggled goods and the provisions of s. 178A would not be attracted. Even 
if the case of the respondents that the seizure took place at the time when the 
panchnama was made is accepted, the panchnama itself shows that the gold 
was taken charge of by the Customs Inspector Mr. Kishinchand N. Vazirani 
and Customs Preventive Officers Messrs. B. M. Kamat and G. S. Shirur and P. 
M. Ranade. -The panchnama mentions that the pieces of gold therein mentioned 
was taken charge of ‘‘to ‘facilitate enquiries’. There is no averment any- 
where to show that these goods were seized in the reasonable belief that they 
were smuggled goods. In his affidavit in reply, dated February 19, 1957, res- 
pondent No. 1 has stated that the impugned order was passed by him bona fide 
having formed a reasonable belief under s. 178A that the said goods were smug- 
gled goods. This belief was a belief subsequently acquired after the goods 
were seized and after enquiries were made. His belief acquired long after the 
seizure would not attract the operation of s. 178A of the Sea Customs Act. 
In para. 16 of the said affidavit it is stated that the Assistant Collector of Cus- 
toms entertained a reasonable belief that the said quantity of gold seized from 
the petitioners was smuggled gold and that, therefore, before adjudicating the 
confiscation of the gold seized from the petitioners under s. 167 (8) of the Sea 
Customs Act, he issued a memo. dated August 9, 1956, giving an opportunity 
to the petitioners to show cause why the said quantity of gold should not be 
confiscated. The memo. dated August 9, 1956, shows that the Assistant Col- 
lector of Customs referred to is Mr. M. Ramehandran. He was not the person 
who effected the seizure of these goods and the reasonable belief acquired by him 
is not the belief of the persons who seized the goods. The goods were not seized 
` after he acquired such reasonable belief. In this view of the matter, the im- 
pugned order is bad as-it is based on the presumption raised under s. 178A 
of the Sea Customs Act. 

It is urged in the affidavit in reply that the petition should not be entertained 
as the petitioners have not exhausted their remedies provided under the Sea 
Customis Act. No doubt, there are remedies by way of appeal and revision under 
the Sea Customs Act. The existence of such remedies is no bar where the 
fundamental rights of a citizen are involved. In the case of United Motors 
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(India), Ltd. v. State of Bombay?°, a Division Bench of this Court consisting 
of Chief Justice Chagla and Mr. Justice Dixit has laid down that the principle 
that,a Court will not issue a prerogative writ when an equally adequate alterna- 
tive remedy is available would not apply when a party comes to the Court with 
the allegation that his fundamental rights have been contravened and he wants 
relief from the High Court under art. 226 of the Constitution. It is well-settled 
law that the existence of an adequate alternative remedy is no bar where the 
fundamental rights of a citizen are involved and have been infringed. 

In para. 5 ot the affidavit of respondent No. 1 it has been urged that the im- 
pugned order is an administrative order and not a quasi-judicial order. In the 
case of F. N. Roy v. Collector of Customs,®° such a contention has been negativ- 
ed. ln that case the Collector of Customs had passed an order confiscating the 
goods and imposing a penalty of Rs. 1,000 on the petitioner under s. 167(8) of 
the Sea Customs Act. Mr. Justice Sarkar in delivering the judgment of the 
Court observes at page 651 as follows :— 

“,..Furthermore, the discretion is vested in high Customs officers and there are 
appeals from their order. The imposition of the fine is really a quasi-judicial act.” 
That decision has been followed in another case which came up before the Sup- 
reme Court, Leo Roy v. Supdt., Dist. Jail?'. Chief Justice 8. R. Das in that 
observes at page 121 as follows :— ' 

“.,.That in imposing confiscation and penalties the Collector acts judicially has 
been held by this Court in its judgment pronounced on May 16, 1957, in F. N. Roy v. 
Collector of Customs, Petn. No. 438 of 1955...” . 

There is a decision to the same effect of a Division Bench of our Court, consist- 
ing of Chief Justice Chagla and Mr. Justice Tendolkar delivered on October 
5, ee S. Venkatesan, Dy. Collector of Customs, Bombay v. Shah Trikamdas 
Damji??. 

In that case the impugned order related to the confiscation of certain goods. 
That order was challenged. In dealing with that order, the learned Chief 
Justice has observed as follows :— 

“The section under which the order is made is section 182 of the Sea Customs Act 
which talks of adjudication by the Excise Officer and by reason of that section undoubt- 
edly the order passed by the Deputy Collector becomes a quasi-judicial order.” 

In view of what is stated above, the petitioners are entitled to a writ of 
certiorari quashing and setting aside the order of confiscation, dated October 
27, 1956. The petitioners are also entitled to a writ of mandamus against the 
respondents directing the return of the gold wrongfully confiscated. under the 
said order by the respondents. I direct the issue of a writ of certiorari in 
terms of prayer (a) of the petition and also a writ of mandamus directing the 
respondents to return to the petitioners the gold confiscated under the said 
order dated October 27, 1956. The respondents to pay to the petitioners the 
costs of the petition. Having regard to the complicated questions raised in 
the petition and having regard to the length of time taken in the hearing of 
the petition, I direct that costs of the petition be taxed on the long cause scale. 


The respondents appealed. 


S. V. Gupte, with R. L. Dalal, for the appellants. 
E. J. Joshi, with S. J. Sorabjee, for the respondents. 


S. M. Smam J. This is an appeal filed by the Additional Collector of Cus- ` 
toms, Bombay, and the Union of India, against the order passed by Mr. Justice 
K. T. Desai, by which the order passed by the Additional Collector of Customs 
confiscating certain quantity of gold belonging to the respondents was quashed, 
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and a writ of mandamus was issued requiring the Additional Collector to 
withdraw the order that he had passed. oe 

The respondents carry on business in Bombay as dealers in bullion in part- 
nership in the firm name and style of Messers. Ambalal Amichand & Co. at 
101, Shaikh Memon Street, Bombay. In the petition that they filed in this 
Court, they stated that they were ‘one of the leading bullion merchants in the 
city and used to buy and sell gold in a large way in diverse forms. It was 
alleged that on September 12, 1955, the respondents in the usual course of their 
business sent about 385 tolas of gold from their stock to the Bombay Bullion 
Association Refinery for the purpose of melting and assaying. It was further 
alleged that as the respondents required more gold of the same fineness, they 
sent a further quantity of 151 tolas of gold from out of their stock with one 
of their employees named Jitendra Bhagwandas, to have the same melted with 
the earlier lot in order to have one lot of uniform fineness with one certificate 
of assaying. The petition went on to allege that as their employee Jitendra 
was about to hand over the 151 tolas of gold to an employee of the Refinery 
for being put in the same crucible in which the earlier lot of 385 tolas of gold 
had been put, he was stopped by one B. M. Kamat, an officer in the Customs 
Department. It was further alleged that Kamat took charge of the said 151 
tolas of gold within the premises of the Refinery and that thereafter Kamat 
aud the said Jitendra went to the respondents’ shop with the said 151 tolas 
of gold. The respondents alleged that Kamat, after going to that shop, check- 
ed the stock of gold with their stock as shown in their books of account and 
other documents and found that there was a shortage of about 24 tolas of gold, 
which had to be explained by the respondents The said Kamat, according to 
the respondents, made the alleged shortage of gold of about 24 tolas an excuse 
to seize the entire quantity of gold weighing 151 tolas. A panchnama was there- 
after made on the same day in connection with the said seizure of gold. Ac- 
cording to the respondents, the panchnama recited that the panchas were call- 
ed by Customs Inspector Mr. Kishinchand N. Vazirani and Customs Preventive 
Officers Messrs, B. M. Kamat and G. 8. Shiroor and P. M. Ranade in the 
Rummaging Division, New Customs House, Bombay, to witness the taking 
over of the gold bullion from Amichand Vallamji. In the said panchnama 
the gold was stated to consist of three lots. (1) Three pieces of odd shapes 
und sizes weighing approximately 64 tolas stated by the respondents to have 
been purchased from Shantilal Kalidas on Saturday, September 10, 1955; (2) 
Two pieces of odd shapes and sizes weighing approximately 46 tolas, stated 
to have been purchased by the respondents from the said Shantilal Kalidas on 
September 12, 1955; and (3) Two pieces of odd shapes and sizes weighing 
approximately 41 tolas, stated to be forming part of the quantity purchased 
by the respondents from Mulchand Jitaji on September 9, 1955. The respond- 
ents thereafter quoted a passage from the panchnama showing that all those 
three lots of gold were taken charge of by the Customs Officers to facilitate 
inquiries after they were placed in a cloth bag, which was sealed by Amichand 
with his key as desired by Amichand himself. The respondents further went 
on to allege in the petition that the said Shantilal Kalidas and Mulchand Jitaji 
were well-known bullion merchants in the market, doing business for a num- 
ber of years past and were registered dealers under the Bombay Sales Tax 
Act. They alleged that the statement of the said Shantilal Kalidas was re- 
corded by the Customs Officer on the very same day, that. the books of the said 
Shantilal Kalidas and the said Mulchand were produced, which showed the 
purchase of the aforesaid gold by the respondents, and that on September 16, 
1955, 41 tolas of gold which had been purchased from Mulchand Jitaji out of 
the three lots which were seized by the Customs Officers, were released by the 
Customs Department, the Customs Officers being satisfled that that gold was 
not smuggled. According to the respondents, the Assistant Collector of Cus- 
toms, Preventive Department, issued a show cause notice on August 9, 1956, 
against the firm of Ambalal Amichand & Co. to show cause why the balance 
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of the gold should not be confiscated. In the notice it was stated that the said 
Jitendra was noticed by an Intelligence .Officer of the Customs House rushing 
hurriedly straight to the place where gold was melted in the Bombay Bullion 
Refinery, without waiting near the counter where gold was weighed before 
melting. Inasmuch as his behaviour appeared to be suspicious, the notice 
went on to state, he was followed by the intelligence Officer inside the Refinery 
where he was seen taking out some gold pieces in the form of Rawa and hand- 
ing over the same to one of the servants of the Refinery for placing the same 
in the furnace. Jitendra was questioned as to why he did not get the gold 
weighed, to which he replied that the gold pieces which he was handing over 
were in addition to the gold which had already been handed over to the 
Refinery for melting. It was further stated in the notice that a casual perusal 
of the account books of the shops from where the gold was purchased by 
Messrs. Ambalal Amichand & Co. showed the acquisition of some quantity of 
gold in excess by the latter, and that as Messrs. Ambalal Amichand & Co. 
could not give a satisfactory explanation to the Customs Officers regarding the 
discrepancy found in the accounts, all the three lots of gold were brought to 
the Customs House and taken over in the presence of the panch witnesses for 
takiug suitable action under the Sea Customs Act. It was further stated in 
that notice that two out of the aforesaid lots of gold could not be released for 
the reasons following :— 

“Shri Shantilal Kalidas said in his statement that he had purchased the gold pieces 
covered by item (1) (weighing about 64 tolas) from one Shri Prabhudas who is neither 
a Dalal nor a broker in the bullion bazar and whose address is also not known to him. 
He had further stated that the gold pieces covered by item (2) (weighing about 46 
tolas) had been purchased by him from another gentleman Shri Amritlal Kalyanji 
from Dawa Bazar who is not known in the bullion bazar. His address is also not 
known to Shri Shantilal Kalidas. He was given sufficient time to produce these men, 
viz, Messrs. Prabhudas and Amritlal Kalyanji before the Customs, but has not produced 
these men to the Customs. i 

On suspicion the said gold was detained as there is sufficient reason to believe that 
the gold was not legally imported. The onus of proof regarding the legal importation 
of the gold in question lies with the party. In this case the party has failed to discharge 
this onus, : 

Further, import of the gold bullion can be legally effected only if authorised by 
an import permit issued by the Reserve Bank of India. No such permit is forthcoming. 

In so far as the legal importation of the said gold has not been established, it is 
deemed to have been imported into India in contravention of the Reserve Bank of 
India’s Notification No. 12(11) (P.1./48 of 25-8-48). An offence attracting the provisions 
of section 167(8) of the Sea Customs Act read with section 23A of the Foreign Exchange 
Regulations Act is thereby disclosed.” 


It appears that the respondents sent a reply to this notice by their letter dated 
September 20, 1956, contending that the certificate of fineness in respect of 
the gold that had been seized, issued by the Indian Government Mint show- 
ed that the gold was of indigenous origin, that the said gold was in the form 
of Rawa, a form in which indigenous refined gold was made, that they had 
purchased the said gold from the said Shantilal Kalidas, that there was a 
Dharma Khata Chit of weighment in respect of the said gold and that they 
were bona fide purchasers of the said gold. By the same letter the respondents 
further stated that they dealt in gold to the tune of thousands of tolas, that: 
every day they purchased and sold a very large quantity of gold, that they 
had their own Lagdis bearing their distinctive trade mark, which was popular 
in the market, and that Lagdis bearing that mark in sizes of quarter 
tola, half tola, one tola and five tolas were popular in the market and were 
sold by them. They further contended that before s. 178A of the Sea Cus- 
toms Act could be made applicable, the goods must be seized in the reasonable 
belief that they were smuggled goods, that: in the present case the goods -were 
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not seized under any such belief, and that, therefore, the presumption con- 
templated by that section would not arise. They denied that any offence had 
been committed by them or that the goods were liable to confiscation. On 
October 12, 1956, a personal hearing was given to the respondents by the Addi- 
tional Collector of~ Customs and on October 27, 1956, an order was passed by 
him, confiscating the said gold outright under the provisions of s. 167(8) of 
the Sea Customs Act read with s. 23A of the Foreign Exchange Regulation Act. 
The said order inter alia stated as follows: 

“On 12-9-1955, Customs Officers in plain clothes on duty in the Zaveri Bazar de- 
tained one Shri Bachubhai alias Jitendralal Bhagwandas, an employee of Messrs. Amba- 
lal Amichand & Co. with certain gold in his possession and the gold weighing in all 
about 152 tolas, details as in the margin, was seized under section 178 of the Sea Customs 
Act pending further enquiries into the legal origin of the gold as there were certain 
circumstances which made the officers suspicious that the gold was liable to confisca- 
tion. Enquiries’ were then made. Messrs. Ambalal Amichand & Co. the owners of the 
gold, were able to satisfy this Department of the legal origin of the gold covered by 
item 3 shown in the margin (weighing about 41 tolas). These two pieces of gold weigh- 
ing about 41 tolas were therefore returned to Shri Ambalal Amichand on 16-9-1955. 
In respect of the other gold there was reasonable belief to hold that the same had been 
smuggled into India and Messrs. Ambalal Amichand & Co. were unable to satisfy this 
Department as to the legal origin of the gold. They were served with a show cause 
notice on 9-7-1956 giving therein the reasons for the Department’s belief that the gold 
was not legally imported....” 

The respondents by their petition contended that the said order dated Octo- 
ber 27, 1956, was bad, illegal, void and inoperative in law and prayed for the 
issue of a writ of certiorari or a writ in the nature of certiorari, or a direction, 
order or other appropriate writ under art. 226 of the Constitution of India 
against appellant No. 1, the Additional Collector of Customs, calling for the 
records of the case relating to the said order dated October 27, 1956, and 
quashing and setting aside the same. They also prayed for the issue of a 
writ of mandamus or a writ in the nature of mandamus, or a direction, order 
or other appropriate writ under art. 226 of the Constitution of India against 
the appellants ordering the appellants to withdraw and set aside the said order 
dated October 27, 1956, and to return to the respondents the said gold wrong- 
fully confiscated by the appellants. The Collector of Customs filed an affidavit 
in reply denying the allegations made by the respondents in the petition. In 
the course of this affidavit, in para. 8 thereof it was inter alia stated: 

“I say that the servant of the petitioners, Jitendra Bhagwandas, was observed run- 
ning hurriedly straight to the place where gold is melted in the Bombay Bullion Re- 
finery at Zaveri Bazar without waiting near the counter where gold is weighed and is 
taken over by the officials of the refinery before melting. I say that the behaviour 
of Jitendra Bhagwandas aroused the suspicions of Mr. Kamat, Intelligence Officer of 
the New Customs House in plain clothes on duty near the Bombay Bullion Refinery... 
I say that the conduct of the petitioners in attempting to get the gold melted in the 
refinery without entering the particulars in the refinery’s books was suspicious and 
open to question... I say that Mr. Kamat was justified in suspecting from the manner 
and behaviour of Jitendra and the unusual haste of his actions and the irregularity 
<, of the procedure followed by him and other attendant circumstances that the said 151 

~ tolas were not of lawful origin.” 

In para. 9 of the affidavit in reply it was inter alia stated as follows: 

“I say that the shortage of the gold amounting to 24 tolas was an additional factor 
which further confirmed the suspicion originally entertained by Kamat about the il- 
legal origin of the said gold.” 

In para. 17 of that affidavit with reference to para. 11 of the petition the Addi- 
tional Collector of Customs stated as follows: 


“I ‘deny that the said gold was not seized under the reasonable belief that the same 
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was smuggled gold as alleged therein, I deny the allegations and submissions made in 
the said reply and referred to in the said para.” : 

In para. 18 of the affidavit, with reference to paras. 12 and 13 of the petition, 
it was inter alia stated as follows: 

“I say that I entertained a reasonable belief that the petitioners’ gold was smuggled 
gold. I therefore most respectfully submit that it is not competent to this Hon’ble Court 
to question my belief which was entertained by me in good faith. I pay that the rea- 
sonable belief referred to in section 178A of the Sea Customs Act relates to a subjective 
appreciation of the factors relating to the formation of the belief. I therefore submit 

‘that this Hon’ble Court cannot question the reasonableness of my said belief.” 

It was contended on behalf of the respondents before Mr. Justice K. T. 
Desai, who heard this petition, that s. 178A of the Sea Customs Act was ultra 
vires the Constitution and that, therefore, the order impugned by the peti- 
tion required to be set aside. It was further contended on merits on behalf 
of the respondents that even if s. 178A of the Sea Customs Act was not ultra 
vires as alleged by them, the gold in question was seized by the Customs 
Officers on their own showing merely on suspicion that it was smuggled 
gold and not under any reasonable belief that it was smuggled gold. The 
learned Judge, before whom the hearing went on for several days, came 
to the conclusion that s. 178A of the Sea Customs Act was ultra vires the 
Constitution and that, therefore, according to him, the order, which was chal- 
lenged by the respondents in the petition, deserved to be set aside. The learned 
Judge further went on to decide the petition on merits on the assumption 
that s. 178A of the Sea Customs Act was not ultra vires, and he held that in- 
asmuch as on the material on record the Customs Officers seized the gold mere- 
ly on suspicion which was aroused by reason of the movements of Jitendra 
and the inability of the respondents to satisfy the Customs Officers from their 
books of account as to whether the amount of gold which was sent to the re- 
finery for melting was theirs or not, the order passed by the Additional Col- 
lector of Customs was not tenable and that for that reason also it deserved 
to be set aside. The learned Judge accordingly allowed the petition filed by 
the respondents, issued the writ of certiorari quashing the order passed by the 
Additional Collector of Customs and also issued a writ of mandamus requir- 
ing the Additional Collector of Customs as well as the Union of India to 
withdraw the order that was passed and/or to cancel it. It is against that 
order of the learned Judge that the Additional Collector of Customs and the 
Union of India have filed the present appeal. 


It was contended by Mr. Gupte, the learned counsel for the appellants, that 
the learned Judge in the Court below was in error in coming to the conclu- 
sion on merits that the gold in question was not seized under the reasonable 
belief that it was smuggled. In order to sustain this argument Mr. Gupte 
sought to put a construction upon s. 178A of the Sea Customs Act which, ac- 
cording to him, would lead to the conclusion that the reasonable belief that is 
required to be entertained with regard to the seizure of any gold is the rea- 
sonable belief at the time of the inquiry and not necessarily at the time when 
the gold is seized. In other words, it was contended that on a reasonable con- 
struction of s. 178A of the Sea Customs Act it would be enough for the pur- 
pose of throwing the burden of proof that, the gold seized was not smuggled 
gold on the party from whom it was seized that the inguiry officer, after con- 
sidering the circumstances in which the gold was seized, came to the conclu- 
sion that there was a reasonable belief in his mind that the gold that was 
seized was smuggled. According to the learned counsel, there is no specific 
reference to any particular time at which the reasonable belief should exist 
in the section itself and, therefore, looking to the circumstances which 
generally attend upon the seizure of any smuggled gold or bullion,-when it is 
not possible for the Customs Officer to have a reasonable belief that the gold 
that is seized is smuggled except after due investigation, it must be held that 
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the Legislature intended the reasonable belief as regards the nature ‘of such 
gold to exist not at the time when it was seized, but at the time when the in- 
quiry is started by the Customs Officer with a view to decide as to whether 
the gold which was seized should be confiscated or not and whether the per- 
son from whom it was seized should be made liable to any penalty under 
8. 167(8) of the Sea Customs Act. We are afraid, however, that we cannot 
accept Mr. Gupte’s contention. The language of the section itself, in our opi- 
nion, is too simple to admit of any equivocal interpretation. We had an occa- 
sion to deal with this question only recently in T. C. Seth v. Jal Hormusji 
Khajotta’ which arose out of Miscellaneous Petition No. 1 of 1959, and we A 
have expressed our opinion on the basis of the interpretation of ss. 178 and 
178A of the Sea Customs Act that the provision of s. 178A would be attracted 
where it is shown that the Customs Officer seizing the gold had, at the time 
of actual seizure, either at-the place where it was found or in the Customs 
House where it was seized under a panchnama, a reasonable belief in his own 
mind that the gold that he was seizing was smuggled gold. The Inquiry 
Officer thereafter would issue the notice to show cause to the person from whose 
possession the gold was seized, as to why the gold which was seized should not 
be confiscated under s. 167(8) of the Sea Customs Act. But he would do 
that only after considering the material placed before him by the investigating 
officers in order to enable him to find, as claimed by the investigating officers 
themselves if at all, that the gold seized by them was seized under a reason- 
able belief that it was smuggled gold. What the Inquiry Officer, as expressed 
by us in the judgment in that case, should do is to consider the material placed 
before him by the investigating officers before issuing the show cause notice 
itself, so that in case he comes to the conclusion that there was such a reason- 
able belief in the minds of the seizing officers at the time of the seizure, he 
could straightaway point out to the persons to whom the notice is addressed 
that the burden would lie upon them. to show that the gold that was seized 
by the officers was not smuggled. In other words, we are of the opinion that 
it is at the stage of issuing the show cause notice that the Inquiry Officer has 
got to decide upon the course that he would adopt, viz., whether, if he is not 
satisfied that there was such a reasonable belief in the minds of the Customs 
- Officers who seized the gold at the time of the seizure, he would require the 
Customs Department itself to produce necessary evidence to show that the 
gold was smuggled, or, in case he is satisfied on the material placed by the 
Investigating Officers before him that there existed in the minds of seizing 
officers a reasonable belief that the gold they had seized was smuggled gold 
at the time of the seizure thereof, call upon the persons to whom the notice is 
addressed to adduce all the evidence that they would desire for the purpose 
of showing that the gold was not smuggled gold. As stated above, the words 
used in 8. 178A are too simple to admit of any doubt as to their true con- 
struction. The reasonable belief referred to in that section ean only refer to 
the point of time when the gold is seized. If, on the other hand, after further 
investigation by the Customs Officers, following upon the seizure of gold merely 
upon suspicion that it was smuggled, the Customs Officers come into possession 
of more evidence, which would lead to a reasonable belief that the gold was 
reallv smuggled gold, that, in our oninion, would not avail the Inauirv Officer 
for the purpose of acting under s. 178A of the Sea Customs Act. Nor is it con- 
-templated by. the section that the reasonable belief should be of the Inquiry 
Officer, who makes the inquiry into the question as to whether the gold which 
- was seized by the Customs Officers should be confiscated or not. 


` The view, which we have already expressed in T. C. Seth v. Jal Hormusjt 
K hajotia, on this question of the interpretation of s. 178A of the Sea Customs 
` Act, seems to be fortified by a recent decision of the Madras High Court in 


1 (1960) 0.C.J. Appeal No. 62 of 1959, Shah J., on August 25, 1960 (Unrep.). 
decided by Mudholkar, Actg.` C.J.. and S.M. En i 


1072 THE BOMBAY LAW REPORTER. : [VOL. LXD. 


N. 8. Chetty v. Collector of Customs.2 In that case, it was contended on behalf 
of the Customs that the words ‘‘reasonable belief’’ as used in s. 17 8A of the 
Sea Customs Act were only descriptive of the smuggled goods seized and that 
the terms of the section did not prescribe the existence of the reasonable belief 
as a condition precedent to be satisfied before the burden of proof could be 
imposed on the person from whom the goods were seized. The learned Judges, 
however, did not accept that contention and observed as follows (p. 149): 


“Such a result could be achieved only if we delete the words from S. 178A(1) ‘in 
the reasonable belief that they are smuggled goods’ and read the section as ‘where any 
goods to which this section applies are seized under this Act, the burden of proving 
they are not smuggled goods shall be on the person from whose possession the goods 
were seized.’ 

Such a reading is not permissible to interpret the plain words of the section.” 
Then on the same page the learned Judges further observed as follows: 

“We must uphold the contention of the learned counsel for the petitioners that un- 
less it is established that the gold was seized in the reasonable belief that it was smug- 
gled gold, S. 178A(1) cannot apply. The reasonable belief must be that of the officer 
who effected the seizure. It is belief and reasonable belief that the section requires, 
and not for instance mere suspicion which is all that S. 178 requires to justify arrest, 
or S. 180 requires to justify seizure and detention of goods. The reasonable belief 
that precede or at least coincide with the seizure; formation of the belief subsequent 
to the seizure, however well-founded that belief is, will not satisfy the requirements 
of S. 178A(1).” ; 
This is precisely the view that we have taken in T. C. Seth v. Jal Hormusji- 
Khajotia. Mr. Gupte, after referring to this decision of the Madras High 
Court, sought to contend the same way as the learned Advocate General did 
in that case, but without success. Mr. Gupte also invited our attention to 
several other sections of the Sea Customs Act for the purpose of showing that 
the reasonable belief contemplated by s. 178A of the Sea Customs Act could 
as well be the belief of the Inquiry Officer at the time when he issues the show 
cause notice to the person from whom the gold is seized. In our opinion, how- 
ever, it is not necessary to refer to other sections when s. 178A itself is so clear 
and plain in its language and meaning. As a matter of fact, a perusal of some 
of the sections of the Act makes it abundantly clear that the Legislature has 
elearly borne in mind the distinction between ‘a seizure on suspicion’ and ‘a 
seizure in.the reasonable belief.’ For instance, in s. 180 of the Act there is a 
reference to seizure by a police officer on suspicion of things that have been 
stolen. The provision of this section itself makes it abundantly clear, 
that the Legislature did not intend to use the words, or rather expressions, 
‘Con suspicion’? and ‘‘in reasonable belief’? interchangeably. They had in 
their mind a clear distinction between these two expressions, and wherever 
they thought, in pursuance of their policy in enacting the legislation, that one 
or the other expression should be used, they have done so. Referring to s. 178A 
of the Act, it is necessary to remember that it was only on account of the diffi- 
culties pointed out by the Customs Officers to the Government that it was 
almost impossible for them to prove in every case of seizure of bullion or pre- 
cious stones that the articles seized were smuggled and thereby curb the racket, 
which according to the Customs Officers prevailed in this country, with regard 
to smuggling of gold and precious stones, that the Government considered that 
their difficulties might be removed by introducing a new section in the Sea Cus- 
toms Act. At first, it appears, the section was so worded that entirely arbitrary 
powers were given to the Customs Officers in regard to seizure of precious metal 
and precious stones, and the Government had made no secret of the object which 
jt had in view while formulating the policy in regard to the amendment which 
was sought to be made in the Act. By this section the Government proposed to 
give absolute authority to Customs Officers to seize precious metal and precions 


2 [1960] A.I.R. Mad. 142. 
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stones, wherever they suspected them to be smuggled, and immediately call 
upon the persons from whom they were seized to show that they were 
not smuggled. Realising, however, the danger of the exercise of such an arbi- 
trary power’ to the common people in the country, Parliament advisedly 
amended the proposed section by adding the words ‘‘in the reasonable belief 
that they are smuggled goods” after the words ‘‘are seized under this Act” 
in sub-s. (J) of 's. 178A of the Act. By adding these words Parliament placed 
a restriction upon the powers of the Customs Officers to the extent that the 
person from whom any goods falling within the ambit of s. 178A were seized 
by them could be called upon to prove that they were not smuggled goods only 
where they were seized in a reasonable belief that they were smuggled goods.’ 
The amendment introdnced by Parliament in the section, in our opinion, is a 
salutary one. It is well known that a person accused of an offence cannot be 
called ‘upon to explain or to prove his innocence. Section 178A, which was 
proposed by the Government really was opposed to this cardinal principle of 
criminal law. Such a principle cannot be violated or an enactment contrary 
to such a principle cannot be made. Obviously, therefore, s. 178A could not 
be enacted unless there were proner safeguards provided for those who were 
sought to be held guilty in regard to the import and export of unauthorised 
goods and articles. It was with this end in view, it appears, that Parliament, 
though not objecting to the persons from whom certain types of goods were 
seized. being called upon to show that such goods were not smuggled goods pro- 
vided by the amendment that the burden of proving that they were not smug- 
: gled goods could not lie upon the person from whose possession the goods were 
seized unless and until they were seized bv the Customs Officers in a reasonable 
belief that they were smuggled goods. The construction, therefore, to be put 
unon 8s. 178A of the Act is, in our opinion, plain enough and it is that the 
Customs Officers should seize the goods covered by s. 178A in a reasonable belief 
that thev are smugeled goods before the burden of proving that they are not 
smuggled goods could lie on the person from whose possession such goods were 
seized. This nosition wonld be very much clear if it can be contrasted with a 
ease where a Customs Officer seizes any of such goods merely on suspicion that 
thev are smuggled. A susnicion can arise from the peculiar kind of movement 
on the part of the person who is suspected to be in possession of some smneoled 
goods. Jt may arise from the kind of dealine that a nerson might be having 
in regard to goods, which the Customs Officer might thereunon suspect 
to he smuggled. One mav conceive of a number of other ways in which a sus- 
picion mav arise in the mind of the Cnstoms Officer that any particular person 
is Dossessed of smuggled goods. A belief. on the other hand. cannot. arise mere- 
lv in the circumstances in which a susnicion can arise. A belief in the existence 
of a thing reanires a more solid fonndation than in the case of a mere mani- 
cion. Jt may be hased upon some definite information aeanired from a reliable 
source that a certain person is in nossession of smuggled goods. The belief 
again. as required by s. 178A of the Sea Customs Act, must be a reasonable one, 
not a belief of a man who just eatehes at some slicht circumstance which only 
creates a sort of guess or anerulation in his mind that something might exist 
or might not exist. The belief must be such as anv other reasonable man in 
the circumstances of the case would entertain about the existence or non- 
existence of a thing. Jn regard to s. 178A of the Act the reasonahle beliet may 
be based upon some definite information acanired from a reliahle source that 
a certain person is in possession of smuggled goods. The Cnstams Offror 
recéiving such information again mnst be confident about the validity and the 
reliability of tha source of. information iteelf. It mav arise, for inetanee. in 
cases where in the presence of a ‘Customs Officer in disenise. some shady dealing 
in regard to some goods takes place. wherennon he mav be able to find sufficient 
material .to entertain a reasonable helief that the dealine. to which he was a 
‘witness, was in résvect of smuggled goods. The restrictions placed upon the 
powers of the Customs Officers under s. 178A of the Act cannot ‘be lightly 
E.R.—68. 
e 
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treated. They are serious and it is necessary that the Customs Officers them- 
selves should realise the importance thereof. They are intended to check the 
exercise of the powers given to them under s. 178A of the Act arbitrarily and 
without any foundation at all, to the harassment of the general public. It 
would be necessary, therefore, that before any person could be called upon to 
prove that the goods seized from him were not smuggled goods, the Customs 
Officer making the seizure must proceed upon the foundation of a reasonable 
belief inspired in him by some definite materials by way of some definite in- 
formation or otherwise; so that he could be said to seize the goods in the reason- 
able belief that they were smuggled goods. It will be then for the Inquiry 
Officer to enquire and be satisfied as to whether the Customs Officer who had 
seized the goods was not wrong in his belief that the goods that he had seized 
were smuggled goods, or, in other words, he had a reasonable belief that the 
goods were smuggled goods at the time of seizure. In case the Inquiry Officer 
is satisfied that the goods were seized in such a reasonable belief he would spe- 
cify the same in the show cause notice which he would thereafter issue to the 
person from whom the goods were seized and call upon him under s. 178A of 
the Act to prove that the goods were not smuggled goods. 


In our opinion, therefore, it is difficult to accept Mr. Gupte’s contention 
that the reasonable belief, which is contemplated by s. 178A of the Sea Customs 
Act, may either be the belief in the mind of the Inquiry Officer at the stage of 
the inquiry, or in the mind of the seizing officers themselves even after the 
seizure took place. In our opinion, there is one and only one construction 
. possible of this section, so far as the point of time at which the reasonable belief 

should exist in regard to the seizure of any smuggled goods is concerned, and 
the construction is that wherever the goods are seized, the officer seizing the 
goods must at the time of seizure have a reasonable belief in his mind that the 
goods that he was seizing were smuggled goods. Any subsequent acquisition 
of such belief would be of no avail. If this amended provision contained in 
s. 178A of the Sea Customs Act is not found to further the object of the Legis- 
‘lature in enacting the section, it would be open to the Legislature to amend the 
section. But so far as we are concerned, we must give the natural meaning to 
the words employed in the section itself and construe it in a manner consistent 
with the canons of construction of statutes. Accordingly, the contention rais- 
ed by Mr. Gupte that s. 178A of the Act.should be construed in the manner 
which he suggested cannot be accepted. i 


Mr. Gupte then contended that on merits it could be said that the 
Customs Officer who seized the gold in question, had a reasonable belief 
in his mind that it was smuggled gold. We are afraid, however, that 
Mr. Gupte’s arguments on this question were entirely halting. Had it not been 
for the fact that he was not strong on this aspect of the case on merits, he would 
not have taken great pains in persuading us to put a construction upon s. 178A 
of the Act which he wanted us to put. As a matter of fact, the order itself, 
which is the subject matter of the challenge in this petition, proceeds by saving 
that the gold in question was seized on suspicion, pending further inquiries 
into the legal origin thereof. The words actually used in the order are as 
follows :— ; 

“On 12-9-1955, Customs Officers in plain clothes on duty in the Zaveri Bazar, de- 
tained one Shri Bachubhai alias Jitendra Bhagwandas, an employee of Messrs. Ambalal 
Amichand & Co. with certain gold in his possession and the gold weighing in all about 
152 tolas, details as in the margin, was seized under section 178 of the Sea Customs 
Act pending further inquiries into the legal origin of the gold as there was certain 
circumstance which made the officers suspicious that the gold was liable to confisca- 
tion.” - 
The order then goes on to say that after recording certain statements of persons, 
from whom the respondents claimed to have purchased the gold in question, it was 
found that the respondents were able to satisfy the Department about the legal 
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origin of the gold weighing about 41 tolas, and that, therefore, that quantity of 
gold was released on September 16, 1955. Besides, in para. 5 of that order it is 
stated as follows :— 
“Under the circumstances I hold that there are valid reasons for believing that the 
geld has been smuggled into this country.” 
In relation to this statement in the order, the Additional Collector of Customs 
in his affidavit in reply has stated as follows in para. 18 thereof: 
“I say that I entertained a reasonable belief that the petitioners’ gold was smuggled 
gold.” 
It is significant to note that nowhere in the affidavit, nor in the order that was 
passed, has it been stated that the Customs Officer who seized the gold had ever 
any. reasonable belief in his mind at the time of seizure that the gold that he 
had seized was smuggled gold. On the contrary, there is ample evidence on the 
record in this case to show that the gold was seized merely on suspicion aroused 
by the movements within the premises of the refinery of the respondents’ 
employee Jitendra, and by the failure of the respondents to satisfy the Customs. 
Officer with regard to the acquisition of the gold that they had sent to the 
refinery for melting. It may be noted that what the Customs Officer had found 
on examination of the books of account of the respondents was only that 24 tolas 
of gold were unaccounted for. That, however, cannot justify the seizure of the 
entire quantity of 151 tolas of gold, nor can it legitimately create a reasonable 
belief in the mind of the Customs Officer that the entire 151 tolas of gold was 
smuggled gold. As‘ stated by the Additional Collector of Customs himself in 
the order, which is the subject matter of challenge in this petition, these were 
the two circumstances which aroused the suspicion of the Customs Officer with 
regard to the 151 tolas of gold which he had seized on the ground that it wag 
smuggled gold. ‘In these circumstances, therefore, in our opinion, the learned 
Judge in the Court below was perfectly right in coming to the conclusion that 
the Customs Authorities had failed to prove that the gold that was seized by 
one of their officers was seized in a reasonable belief that it was smuggled gold, 
and that, therefore, they could not call upon the resporidents to show that the 
gold that was seized by them was not smuggled gold. In other words, the 
Department could not avail of the provision of s. 178A of the Sea Customs Act 
and, therefore, nothing would really turn on the failure of the respondents 
to satisfy the Customs Authorities that the gold that was seized by them was 
not smuggled gold. It was for the Customs Officer who had seized the gold to 
satisfy the Inquiry Officer that the gold was smuggled as a matter of fact. In 
view, however, of the fact that the Inquiry Officer made an order under s, 178A 
of the Sea Customs Act, and in so far as he found that the gold was seized merely 
on suspicion, but that after investigation and as a result of the inquiry before 
himself he had a reasonable belief that the gold was smuggled, the Additional 
Collector of Customs, in our opinion, had no power to make the order that he 
has passed, confiscating the gold under s. 167(8) of the Act. We agree with 
the finding of the learned Judge that the Customs had failed to prove that the 
gold in question was seized under the reasonable belief that it was smuggled gold, 
_and accordingly we concur in the order passed by the learned Judge. 

It may be noted that although the learned Judge had decided that s. 178A of 
the Act was ultra vires the Constitution, the point was not really canvassed 
before us on account of the decision on the same question by a Division Bench 
of this Court in Pukhraj v. D. R. Kohli, which held that s. 178A of the Sea 
Customs Act was not ulira vires the Constitution at all. The argument in this 
appeal, therefore, turned on the merits of the order challenged by the respon- 
dents in their petition. and it was in the course of the arguments on merits in 
this appeal that Mr. Gupte, the learned counsel for the appellants, contended 
that s. 178A of the Sea Customs Act should be construed differently from the 
manner in which we had done it in T. C. Seth v. Jal Hormusji Khajotia and 

3 (1959) 61 Bom. L.R. 1230. 
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also the manner in which the Madras High Court had done it in the case refer- 
red to above. We may mention that although the point as regards the vires of 
s. 178A of the Act was not canvassed before us, in view of the decision of the 
Division Bench of this Court, Mr. Joshi, the learned counsel for the respondents, 
submitted that if an occasion arose, the right should be reserved to him to agi- 
tate the question in a higher Court. Surely, there could not be any objection 
to our accepting this submission and all that we can say is that Mr. Joshi would 
be very much welcome to agitate the question in the higher Court, if the occa- 
sion arose for him to do so. 


In the result the appeal is dismissed. 


With regard to costs, it may be noted that in the trial Court the respondents 
had impugned the order of the Additional Collector of Customs on two grounds: 
(1) That the order was bad in law, inasmuch as s. 178A of the Sea Customs 
Act, on the basis of which the order was made, was ultra vires the Constitution, 
and (2) that even on the assumption that s. 178A of the Act was intra vires and 
valid in law, the order of the Additional Collector of Customs was bad, inasmuch 
as it was not proved that the seizure of the gold in question was effected by the 
Customs Officer concerned in a reasonable belief that it was smuggled gold. The 
trial Court accepted both the contentions raised by the respondents in their 
petition and accordingly made the order for costs in their favour, as on a 
long cause scale. In the appeal before us the appellants, viz., the Additional 
Collector of Customs and the Union of India, did not have to challenge the 
decision of the lower Court on the question as to the vires of s. 178A of the Act, 
because of the decision of the Division Bench of this Court in their favour. 
The appeal was confined only to the question on merits, viz., as to whether 
the Customs Officers who seized the gold did so in a reasonable belief that it 
was smuggled gold. The result is that whereas the respondents succeeded on 
both the points in the trial Court, they can be said to have lost on the first of 
the two points in this Court, by reason of the decision of the Division Bench 
of this Court, whereas the appellants before us, having lost on both the points 
in the lower Court, succeeded on the first of the two points before us, because 
they had not to argue the point as to the vires of s. 178A of the Act, in view 
of the decision of the Division Bench of this Court. The most equitable order 
for costs in these circumstances would, in our opinion, be that so far as the 
costs in the trial Court are concerned, the appellants before us shall pay the 
costs of the respondents in so far as the second issue on the merits was con- 
cerned, but as regards the first question, in reference to the vires of s. 178A 
of the Act, the respondents shall pay the costs of the appellants. Both these 
costs will be taxed as on long cause scale. So far as the costs of this appeal 
are concerned, the appellants have failed on the only issue that they argued 
before us and, therefore, according to the ordinary rule that the costs should 
follow the event, they shall pay the costs of the appeal to the respondents. 
These costs shall likewise be taxed on the ordinary scale. 


Liberty to the respondents to withdraw the sum of Rs. 500 deposited by the 
appellants, towards their costs of this appeal. 

Mr. Joshi on behalf of the respondents agrees that his clients will not call 
upon the appellants to return the gold, which is the subject-matter of their 
petition, to them for one month from today. 

Appeal dismissed. 

Solicitor for the appellants: G@. M. Divekar. 

Solicitors for the respondents: Mulla & Mulla & Cragie Blunt & Caroe. 
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Before the Howble Mr. J. R. Mudholkar, Actg. Chief Justice, and Mr. Justice S. M. Shak. 


MONGIBAI HARIRAM v. THE STATE OF BOMBAY? 


Bombay Land Requisition Act (Bom, XXXIII of 1948)—Person evicted from premises 
in execution of decree—Same premises allotted to such person by Government on 
ground that he was homeless—Policy of Government to provide accommodation to 
homeless persons—Whether Government can make such allotment order—Statement 
made by Minister to press whether can amount to considered policy of Government. 


If accommodation is provided by Government to a person who is homeless in pur- 
suance of the policy of Government to provide accommodation to homeless persons as 
a part of the public purpose for which powers can be exercised under the Bombay 
Land Requisition Act, 1948, it will not matter as to whether the accommodation is pro- 
vided to such person in the same premises of which he was in possession either 
as a sub-tenant or a licencee or even as a trespasser and from which he was evict- 
ed in execution of a decree or in some other premises. 

A casual statement made by one of the ministers of the Government in an inter- 
view to a representative of the pregs cannot be assumed to be the considered policy 
of the Government. 

Jagirsingh Ramdutta v. The State of Bombay,’ referred to. 


Tus facts appear in the judgment. 


8. V. Gupte and K. H. Bhabha, for the appellants. 
G. N. Joshi and S. J. Sorabjee, for the respondents. 


S. M. Saam J. This is an appeal filed by the petitioners against the order 
passed by Mr. Justice Mody in a writ petition, being Miscellaneous Petition 
No. 282 of 1959, filed by the petitioners, praying for a writ of manda- 
mus under art. 226 of the Constitution, against the respondents, directing them 
to eancel or withdraw the order of requisition dated September 10, 1959, and 
the order of allotment dated September 10/12, 1959, and/or to forbear from 
executing or enforcing the said orders or taking any further proceedings 
thereunder, and for a direction, order or writ in the nature of mandamus in 
similar terms, as also for a writ of certiorari and/or prohibition as prayed for 
in prayers (c) and (d) of the petition. 

The petitioners are the Trustees in respect of the premises in question and 
as such Trustees they are the owners of those premises, which are a part of 
the immoveable property known as Kutchi House situated at Brahmanwada 
Road, Matunga, Bombay. One P. S. Nambiar was a tenant in occupation of 
room No. 26, which are the premises in question, on the second floor of the 
said ‘building, the rent being a little over Rs. 20 per month. P. S. Nambiar 
was in arrears of rent and electricity charges from January 1, 1956. Accord- 
ing to the petitioners, P. 8. Nambiar left the premises, unauthorisedly putting 
one K. A. Nambiar in possession of the said premises. On March 26, 1958, the 
petitioners filed a suit in the Court of Small Causes at Bombay against P. 8. 
Nambier and K. A. Nambiar for recovery of possession of the said premises on 
three grounds: (1) That the petitioners required the said premises bona fide 
for their personal use and occupation; (2) that P. S. Nambiar the tenant was 
not living at the premises; and (3) that the tenant was in arrears of rent since 
January 1, 1956. The petitioners alleged that the said K. A. Nambiar deli- 
berately evaded service of the writ of summons in that suit and the petitioners 
were, therefore, forced to serve him by substituted service. On August 5, 1958, 
an ex-parte decree was passed in that suit, whereby ‘‘the defendant’’, which 
obviously meant the said P. S. Nambiar, was ordered to vacate the said premises 
by August 16, 1958, On September 30, 1958, the petitioners tried to execute 
the warrant of possession under that. decree, but according to the petitioners, 

“Decided, September 13/14, 1960. 0.0.5. 1 (1958) 0.0.5. Appeal No. 44 of 1958 


Appoal No. 14 of 1980: Miscellaneous Petition decided by S.T. Dessi and Miabhoy JJ., on 
o. 282 of 1959. June 23, 1958 (Unrep.). 
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one K., N. Ramkrishnan obstructed the execution, claiming that he was in occu- 
pation of the said premises. The petitioners thereafter took out an obstruc- 
tionist notice against Ramkrishnan and the same was on February 13, 1959, 
made absolute and Ramkrishnan was ordered to vacate and hand over posses- 
sion of the premises by March 13, 1959. On the same day, that is, March 13, 
1959, K. A. Nambiar filed an application in the said suit to have the ex-parte 
decree passed against him set aside. On March 16, 1959, that application was 
dismissed and against that order of dismissal K. A, Nambiar filed an appeal, 
which appeal was also dismissed on April 1, 1959. On April 30, 1959, accord- 
ing to the petitioners, they obtained possession of the said premises in execution 
ot the decree with the assistance of the bailiff of the Court. In para. 9 of the 
petition it was alleged that after obtaining possession of the said premises on 
or about April 30, 1959, the petitioners put some trust properties in the form 
of building materials and other articles therein and had allotted a portion of 
the said premises to the Gurkha bill collector for his residential purposes. The 
petitioners further alleged in the petition that they had informed the Control- 
ler of Accommodation in respect of the vacancy that had arisen in respect of 
the said premises on account of the execution of the decree of the Small Causes 
Court, by a letter despatched on May 3, 1959, under a certificate of posting 
from Calcutta, where the petitioners usually resided. It may be stated at this 
stage that the respondents by their affidavit in reply denied having received 
this letter at all. Thereafter the respondents issued a show cause notice dated 
July 11, 1959, requiring the petitioners to show cause why the said premises 
should not be requisitioned, under the Bombay Land Requisition Act. In answer 
to the show cause notice, the petitioners filed a written statement and they were 
also given interviews by the authorities. The Accommodation Officer there- 
after by his letter dated August 17, 1959, intimated to the petitioners that 
there was a suppressed vacancy of the said premises. Against that decision or 
intimation of the Accommodation Officer the petitioners appealed to the Secre- 
tary, Revenue Department, Government of Bombay, on August 19, 1959. It 
appears that there is no provision for such an appeal in the Requisition Act, 
but it was open to the Government of Bombay to treat the appeal as an appli- 
cation for revision. Pending the disposal of that application, on August 25, 
1959, the petitioners gave to the Secretary, Revenue Department, Government 
of Bombay, a notice dated August 25, 1959, under the provisions of s. 80 of 
the Code of Civil Procedure, expressing their desire to file a suit against the 
Government in respect of the decision which was taken by the Accommodation 
Officer to the effect that the premises in question were a suppressed vacancy. 
The respondents thereafter made an order dated September 10, 1959, requi- 
sitioning the said premises under that Act. That order contained a declara- 
tion that the said premises had become vacant on April 30, 1959, and also men- 
tioned that the premises were being requisitioned for a publie purpose, viZ., 
for housing a homeless person. The respondents also issued an allotment order 
in respect of those premises, which was dated September 10/12, 1959, by. which 
these premises were alloted to the said K. A, Nambiar. Thereafter the peti- 
tioners made a mercy petition to the Minister concerned of the Government of 
Bombay on September 14, 1959. The Minister aecording to the petitioners, 
gave them a hearing on September 25, 1959, but that petition was rejected on 
September 30, 1959. On the very same day the petitioners filed the present 
petition, in which a rule was issued and it was that rule which was heard by 
Mr. Justice Mody. i 


At the hearing of the petition, out of several contentions raised by the peti- 
tioners, only four were urged before the learned Judge. The first of them was 
that the petitioners had given to the respondents intimation of the vacancy by 
their letter dated May 3, 1959, that under s. 6(3) of the Requisition Act the 
petitioners could not occupy or permit to be occupied the said premises for a 
period of one month from the date on which that intimation was received by 
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the respondents, that Government had failed to take any action till July 11, 
1959, being the date on which the respondents issued the said show cause notice, 
that the requisition order was made only on September 10, 1959, that before 
the said show cause notice was issued the said period of one month had expired 
and the petitioners had, therefore, become entitled to occupy and in fact 
had occupied the said premises, that, accordingly, the premises were not vacant 
at the date of the requisitioning order and that the order was, therefore, invalid. 
The second contention that was urged before Mr. Justice Mody was that the 
said requisition order was bad, inasmuch as the premises that were requisition- 
ed thereby were not ‘‘premises’’ within the meaning of the Requisition Act. 
The third of those contentions was that the said order of requisition had been 
passed mala fide, and it appears that the only ground on which this contention 
was sought to be sustained before the learned Judge was embodied in cl. (1) 
in para. 15 of the petition. The last of those contentions was that the impugn- 
ed order of requisition was bad, as the same was against the pronounced policy 
of the Government. This contention was contained in ground (t) of para. 15 
of the petition. So far as the first of those contentions was concerned, the 
learned Judge did not think it necessary to decide it, inasmuch as the counsel 
for the petitioners did not press it. As regards the second contention, it was 
negatived by the learned Judge. With respect to the third contention, the 
learned Judge held that the petitioners had failed to prove that the respond- 
ents were at all guilty of any mala fides in respect of the order which they had 
passed. As regards the fourth and the last contention also, the learned Judge 
held against the petitioners. In the result, the learned Judge dismissed the 
petition with costs. It is against this order that the petitioners have prefer- 
red the present appeal. 

Mr. Gupte, the learned counsel for the petitioners, urged three contentious 
before us in support of the appeal. Firstly, that the order passed by the 
respondents was illegal, because it was made mala fide to benefit a person who 
was evicted in execution of a valid decree of a competent Court; secondly, that 
there was no statutory vacancy in respect of the premises in question which 
could have been the subject-matter of requisition by the respondents; and 
thirdly, that on the facts of this case the premises in question were not ‘‘pre- 
mises’’ within the meaning of the Requisition Act. 

As regards the second contention, it was not pressed by Mr. Gupte at all. ' 
With regard to the third contention, our own Court had dealt with and rejected 
a similar contention in Prabhudas Vithaldas v. Controller of Accommodation’. 
In that case it was contended that where a landlord obtained a deeree from 
the Small Causes Court under s. 13(/)(g) of the Rent Control Act for eject- 
ment of a tenant, it was incumbent upon the landlord under s. 17 to oceupy 
those -premises himself or be liable to penal consequences as set out in that 
section. Accordingly, it was contended that there was an obligation upon the 
landlord to occupy those premises, once he got possession thereof in execution 
of the decree, and, therefore, it could not be said that those premises ‘‘were 
intended to be let”. It was argued that if in the circumstances the premises 
could not be said to have been intended to be let, then the State could not 
exercise its power of requisition under the Requisition Act in respect of those 
premises. Chagla C.J. answered these contentions as follows:— 

“The argument advanced by Mr. Dalal on behalf of the appellant is that these pre- 
mises were not intended to be let at the date when the requisition order was passed . 
by the Government, and what is pointed out is that having obtained a decree from 
the Small Causes Court under section 13(1)(g) it was incumbent upon the landlord 
under section 17 to occupy these premises himself or be liable for very serious penal 
consequences set out in s. 17 itself, and as there was an obligation upon the landlord ~ 
to, occupy these premises it could not be said that these premises were intended to be 


1 (1958) O.C.J. Appeal No. 56 of 1957, on April 3, 1958. (Unrep.). `` eet 
decided by Obagla Gd. and 8. T. Desai J., i 


1080 THE BOMBAY LAW REPORTER, {von, LIH. 


let, and if the premises were not intended to be let then the Staté coild not exercise 
its power of requisition, Mr. Dalal is right that in order that the Government should 
exercise its power under the Requisition Act the premises must either be let or intended 
to be let. If the premises do not satisfy the one or the other condition, they are not 
premises which are capable of being requisitioned. But the difficulty of Mr. Dalal is 
that there is a clear decision of this Court which is entirely against him, and that is 
a decision reported in State of Bombay v. Virendra Motabhoy.’ 

What we laid down in that case was that once the landlord expressed his clear in- 
tention to let the premises, that intention could not be subsequently changed and that 
intention made the premises intended to be let and that quality as it were attached 
to the building itself. After the expression of the intention the premises for the rest 
of the time were premises which were intended to be let. Any subsequent change in 
the intention of the landlord would not change that characteristic of the building. Now 
that test which we laid down applies in full force to the facts of this case. Once the 
landlord let out the premises to the tenant, the premises acquired the characteristic 
of ‘intended to be let’, and although the finn, clear and definite intention of the land- 
lord at the date when the premises were requisitioned was not to let the premises out 
but to occupy them himself, he could not by his subsequent act change the characteris- 
tic of the premises. Therefore, in view of this decision the premises were clearly pre- - 
mises which could be requisitioned. Mr. Dalal has referred to an observation in the 
judgment, viz., where the Court said that in each case the question whether the premises 
were intended to be let must be decided on the facts and circumstances of each case. 
That is perfectly true, and in this case also we must decide that question on the facts 
and circumstances of the case. But the fact. which stares Mr. Dalal in the face and 
which he cannot possibly get over is the fact that his client himself let oub the premises 
and thereby conferred upon the premises the characteristic which the premises bore 
subsequently and which characteristic could not be removed from the premises.” | 
These observations aptly apply to the facts of the case before us. Accordingly, 
Mr. Gupte’s aforesaid contention, in our opinion, must be rejected. 


The only question that then remains for us to consider in this appeal is as 
to whether the impugned order was passed by the respondents mala fide as 
alleged by the petitioners. As stated earlier, this ground is set out in cl. (1) 
of para. 15 of the petition. It is as follows: ; 

“That the said K. A. Nambiar claiming to be a sub-tenant of the suit premises was ad- 
mittedly in arrears for over a period of six months and so the action of the respondent 
No. 2 in requisitioning the premises for housing the said K, A. Nambiar is grossly un- 
just and without good faith.” 

With reference to this recital in cl. (1) of para. 15 of the petition, it must be 
observed that the petitioners are clearly in error with regard to the person 
who was in arrears of rent. It is not disputed that it was P. S. Nambiar who 
was the petitioners’ tenant, and it was P. S. Nambiar against whom allega- 
tion was made in the suit that was filed by the petitioners in the Small Causea 
Court that he was in arrears of rent for a certain period, and that was one of 
the grounds on which a decree for ejectment was sought from the Smal! Causes 
Court. K. A. Nambiar, according to the petition, was put into possession by 
P. S. Nambiar. The petition alleged that P. 8. Nambiar had abandoned the 
premises though it does not mention the time when he did it, but it is admit- 
ted that K. A. Nambiar was put into possession of the premises in question 
by P. S..Nambiar. Whether K. A. Nambiar was a sub-tenant or a licensee of 
P. S. Nambiar is not clear on the record of this case, because neither P., $, 
Nambiar nor K. A. Nambiar is a party to this petition. The fact, however, 
remains that K. A. Nambiar was made a party to the suit which the petitioners 
had filed in the Small Causes’ Court for ejectment under the Rent Act, and it 
was in consequence of the allegations made by the petitioners against P. S. 
Nambiar alone that eventually a decree for ejectment was passed presumably 
against P. S. Nambiar alone, because the decree mentions the word ‘‘defend- ` 
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ant’’ and not ‘‘defendants’’. Accordingly, it is an error for the petitioners to 
have stated in cl. (1) of para. 15 of their petition that it was K. A. Nambiar 
who was admittedly in arrears for over a period of six months. If this is the 
ground on which the petitioners base their contention that the respondents 
should not have allotted the premises in question to K. A. Nambiar and if it 
had any substance at all, then surely, we would have come to the conclusion 
that the orders of requisition as well as of allotment passed. by the respond- 
ents were not free from mala fide. The allegation, however, as pointed out by 
us, is not true and it appears that K. A. Nambiar was evicted from the pre- 
mises for no fault of his own, but only on the strength of the ex-parte decree 
which the petitioners had obtained against P, S. Nambiar. If on account of 
the execution of this decree and consequent eviction of K. A. Nambiar from 
the premises, K. A. Nambiar had no other house of his own in the city of 
Bombay, then he would certainly be classed as a homeless person; and if it 
was the policy of the Government at the relevant time that to provide accom- 
modation to homeless persons in the city of Bombay was one of the publie pur- 
poses for which the powers of the Government under the Requisition Act could 
be exercised, and if it was further the policy of the Government at that time 
- to prefer in the matter of allotment the person who reports to the Govern- 
ment a suppressed vacancy, we do not see how the orders of requisition and 
allotment passed by the respondents in this case could ever be challenged as 
having been passed mala fide. 

It was strenuously urged, however, by Mr. Bhabha, the learned counsel for 
the petitioners, who at a later stage of the hearing of the appeal continued 
the arguments in place of Mr. Gupte, that the very fact that the premises in 
question were requisitioned and allotted to a person who was evicted in exe- 
cution of a valid decree of a competent Court, was in itself enough to taint the 
orders with ‘mala fides. It was contended that instead of permitting K. A. 
Nambiar to file an independent suit for the declaration of his title to the pre- 
mises as a sub-tenant or in any other legal capacity, the respondents should 
not have come to his aid and exercised their powers under the Requisition Act. 
It was further contended that all the facts which led to the eviction of K. A. 
Nambiar from the premises in question were present to the minds of the 
respondents and that, therefore, they should have refrained from exercising 
their powers under the Requisition Act and requisitioning the very premises 
from which K. A. Nambiar was evicted, solely for the purpose of supplying 
accommodation to him. 

Now, prima facte, it does not sound very happy that a man, who is evicted 
from certain premises in execution of a decree of a competent Court, should 
be provided with the same accommodation by the Government in exercise of 
its powers under the Requisition Act. But, unfortunately, this is not a mat- 
ter of sentiment at all. What we have to consider in this case is as to whether 
the Government had acted within the four corners of the Requisition Act. If 
as a result of the exercise of the powers under the Requisition Act something 
which might appear to be a little unseemly occurs, it does not by itself invali- 
date the exercise of such powers. If the accommodation is provided to a per- 
son who is homeless and if it is also the policy of Government to provide ac- 
commodation. to homeless persons as a part of the public purpose for which 
the powers could be exercised under the Requisition Act, then, in our opinion, 
it should not matter as to whether the accommodation is provided to such per- 
son in the same premises of which he was in possession either as a sub-tenant 
on a licensee or even as a trespasser and from which he was evicted in execution 
of a decree or in some other premises. What the Government had to consider in 
the present case was as to whether K. A. Nambiar had, in consequence of his 
eviction from the premises in question, become a homeless man. If the Gov- 
ernment after due inquiry came to the conclusion, which it did, that he was 
a homeless person, then in pursuance of the policy adopted by the Govern- 
ment, there was, in our judgment, nothing wrong in the Government exercising 
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its powers under the Requisition Act and requisitioning the same premises. 
Accordingly, we are of the opinion that the order of requisition as well as the 
order of allotment passed. by the respondents in this case were not tainted by 
any mala fides on the part of the respondents. 


It was next contended by Mr. Bhabha that the orders in question were op- 
posed to the pronounced policy of the Government, as alleged in cl. (t) of 
para. 15 of the petition. This clause runs as follows:— 


“That the order of requisition is against the pronounced policy of the Government.” 


It was nowhere stated in the petition as to what the alleged pronounced policy 
of the Government was. It appears, however, that in their affidavit in re- 
joinder, which the petitioners had filed, they set out as such policy the con- 
tents of a statement made by one of the Ministers of the Government in regard 
to the requisition of premises under the Requisition Act, This statement was 
shown to us as having been published in one of the daily newspapers. It ap- 
peared, however, that it was not the statement of any’ policy made by the 
Government. It was just a statement made by one of the Ministers at a press 
conference, In the course of the arguments before the learned Judge, how- 
ever, it was contended that because of that policy the impugned orders were 
illegal. The learned Judge, in the first instance, was of the view that inasmuch 
as the petitioners had failed to give the particulars of the alleged policy of 
the Government in the petition itself, he would not take notice of the conten- 
tion at all. Nevertheless he held, relying upon a decision of this Court in 
-Jagirsingh Ramdutta v. The State of Bombay.°, that he was not concerned 
with any policy that the Government might propound from time to time and 
that, therefore, the fourth contention raised on behalf of the petitioners, viz., 
that the impugned orders were opposed to the policy of the Government in 
regard to the requisition of premises, was not sustainable. The same conten- 
tion was raised before us by Mr. Bhabha in this appeal. But here that con- 
tention was raised not with a view to show that the impugned orders were 
illegal for the purpose of showing that the orders that were passed by 
the respondents in this case were not really passed out of an innocent inten- 
tion to help a homeless person, but that they were passed mala fide in direct 
opposition to their own policy in regard to the requisition of premises. As 
stated earlier, however, what has been relied upon as the Government policy 
by Mr. Bhabha is not really the policy of the Government at all. In our 
opinion, the statement that was made by one of the Ministers to the press 
could not amount to a policy of the Government as a whole. In other words, 
such a statement could not, unless affirmatively shown otherwise, be presumed 
to be the policy of the Government. On the contrary, Mr. Joshi, the learned 
counsel for the respondents, has invited our attention to a memorandum is- 
sued by the Government to the effect that as from April 30, 1959, it will be 
necessary for all the landlords to report vacancies arising out of Court evic- 
tions in their buildings in the Bombay area bounded by Mahim and Sion 
Creek as required under the provisions of s. 6 of the Bombay Land Requisi- 
tion Act. The date mentioned in this resolution is precisely the date on which 
K. A. Nambiar was evicted from the premises in question. It was alleged by 
the petitioners that by their letter of May 3, 1959, they had communicated to 
the Government that a vacancy in their building, which comprised of the pre- 
mises in question, had occurred as from April 80, 1959, and although this 
letter was denied to have been received by the respondents, the respondents 
were apprised of the fact of this vacancy by K. A. Nambiar himself, who was 
thrown out of those premises. It was in pursuance of the information given 
by K. A. Nambiar, who was rendered homeless in consequence of his eviction 
from the premises in question, that the Government made necessary inquiries 
into the matter, called upon the petitioners themselves to show cause as to 
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why the premises should not be requisitioned, and it was after the petitioners 
had an opportunity to show such cause that the respondents decided to requi- 
sition the premises. The order requisitioning the premises was passed on Sep- 
tember 10, 1959. It may be observed, however, that before this order was ac- 
tually passed, the respondents had inquired of K. A. Nambiar himself as to 
where he was living atter he was evicted from the premises in question, and it 
was only after having found that he was residing in a lodging house and that 
he had no home of his own, that the Government passed an allotment order 
also on the same day as the order of requisitioning the premises was passed. 
Accordingly, in our opinion, the impugned orders were not passed by respond- 
ent No. 2 against the pronounced policy of the Government as contended by 
the petitioners, but they were in fact passed in consonance with the policy that 
prevailed at the date of those orders. 


It was further contended on behalf of the petitioners by Mr. Bhabha that 
the coincidence of the two orders having been passed on the same day, in itself 
was enough to indicate the mala fides on the part of the respondents. It was 
argued that the very fact that these two orders were passed on the same day 
indicated that the Government had requisitioned the premises specifically for 
K. A. Nambiar, that this intention was entertained by the Government ever 
since K. A. Nambiar informed them that the vacancy of the premises in ques- 
tion had occurred, and that, therefore, both the orders of requisition as well as 
of allotment, having been tainted with mala fides, should be set aside. It may 
be remembered that it is only where a need occurs to requisition any premises 
that the Government takes recourse to the Requisition Act. We had called 
upon the respondents, during the hearing of this appeal, to file an affidavit 
explaining the circumstances in which the impugned orders had come to be 
passed by them, and from this affidavit it clearly appears that the Govern- 
ment had inquired of K. A. Nambiar as to whether he had any other home in 
the city of Bombay or not and as to where he was residing after he was evicted 
from the premises in question. He was also the person who had informed the 
respondents about the vacancy having occurred and he was the person who 
had represented to the respondents that he was a homeless person. It was un- 
doubtedly for this reason that the respondents made necessary inquiries, first 
to determine as to whether they could requisition the premises in question, 
and if they could, whether they could allot them to K. A. Nambiar. Having 
made the necessary inquiries the respondents came to the conclusion that under 
the provisions of the Land Requisition Act and in the circumstances of the 
case, they: could validly exercise their powers to requisition the premises, and 
allot them to K. A. Nambiar. The point that we wish to emphasise is that there 
would be nothing wrong on the part of the Government if any specific pre- 
mises are requisitioned for the benefit of a particular homeless person. Ac- 
cordingly, just because requisition proceedings in this case were started with 
a view to provide accommodation to K. A. Nambiar, it. cannot, in our opinion, 
be said that the Government’s orders for that reason became mala fide. At 
one stage of the arguments Mr. Bhabha contended that there might have been 
on the list of Government hundreds of homeless persons and that, therefore, 
it was highly iniquitous that the Government should have preferred K. A. 
Nambiar out of all of them for the purpose of allotment of this accommoda- 
tion. It was also contended that it was unfair that the Government should 
have behaved in this way. A similar question was raised before the Supreme 
Court in The State of Bombay v. Bhanji Munji4 At p. 784 of the report it 
is stated: 


` “It was contended, and the contention prevailed in the High Court, that a decision 
to set apart a section of the much needed vacancies for the use of spies and informers - 
as a reward for their services, whether their.need was as great as that of other house- 
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less persons or not, was not equitable, and as the purpose of the legislation was said 
to be the equitable distribution of vacant accommodation this fell outside its scope. 

In our opinion, this is not a proper approach to the problem. The constitution autho- 
rises requisitions for public purpose. The purpose here is finding accommodation for the 
homeless. If therefore a vacancy is allotted to a person who is in fact houseless, the 
purpose is fulfilled. It might be possible to attack a given allotment on other grounds, 
such as fraud, invidious discrimination, nepotism, bribery or corruption, but none of 
that is alleged here. All that is said is that there was no public purpose. 

A wide discretion must be left tó Government to carry out the policy of 
the Act. If the number of vacancies is small and the number of the homeless 
large, it is evident that there must be some picking and choosing. So long 
as this is done on broad lines of principle and reasonably, the Courts can- 
not interfere simply because other methods are also possible, even if the Courts 
think they are better, for in the end Government must be left to determine which of 
many possible schemes is the best. Government had to weigh many conflicting factors: 
the urgency of the situation, the need of reasonable dispatch, the expenditure of public 
funds which would be inevitable on long and protracted enquiries about the private 
affairs of thousands of applicants for accommodation, the maintenance of public morale 
by ensuring that the honest landlord who did his duty did not suffer as against the 
dishonest person who suppressed his vacancies and made large and illicit profits under 
his “puggree”; and in addition the equitable maxim that ‘equity helps the vigilant’ We 
hold that neither the order of requisition nor the order of allotment in Civil Appeals 
Nos. 145 and 146 of 1952 is ultra vires.” 

The principles enunciated in this decision, in our opinion, aptly apply to the 
facts of the present case. As a matter of fact, it is evident from the affidavit 
which we called for from the respondents during the hearing of this appeal 
that there was no list maintained by the Government of homeless persons as 
such. They maintained a list of persons who had become homeless on account 
of collapse of houses or on account of destruction of houses by fire, etc. There 
was no list of persons in need of accommodation maintained by the Govern- 
ment, otherwise than of those mentioned in the affidavit. Accordingly, there 
was nothing wrong in the Government allotting the premises in question to 
K. A. Nambiar in this case, who was also the informant in respect of the 
vacancy. Government had found on inquiry that he was a homeless person 
and on the strength of the decision of the Supreme Court cited above, there 
was nothing wrong in the Government allotting the premises to a person who 
had reported the vacancy in respect thereof provided of course that the Goy- 
ernment had found on reasonable inquiry that the informant was in, genuine 
need of accommodation. Accordingly, we are of the opinion that there is no 
substance in any of the contentions raised by Mr. Bhabha on behalf of the 
petitioners and that the orders passed by the respondents in this case were not 
at all vitiated on account of any mala fides on their part. 

For these reasons, we find no susbtance in this appeal and it is, therefore, 
dismissed with costs. 


Mupwoikar Acting C.J. Since I agree with my learned brother that mala 
fides on the part of the Government in requisitioning the property and in 
allotting the accommodation to K. A. Nambiar has not been established and 
that, therefore, the appeal should be dismissed, it was not my intention of 
making any observations whatsoever in this case. But there is one point re- 
garding which, for the sake of clarification, I would like to say something, 
The point is regarding the value to be attached to the Statements attributed to 
Ministers and appearing in the press. It seems to me that the question of 
State policy is always dealt with at a formal level. After the policy is formu- 
lated by the Government, it is published in press statements. A casual state- 
ment made by a Minister in an interview to a representative of the press can- 
not be assumed to be the considered policy of the Government. The argument 
in this case was that a certain statement made by Mr. Rasiklal Parikh to the 
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press and published in certain newspapers -represented the State Policy on 
the question of requisitioning properties falling vacant. It may be that the 
press report is correct, but the most that could be inferred from it is that that 
was the view of the Minister who made the statement. Unless the Minister making 
the statement categorically states that this is the State policy, it would be dan- 
gerous to assume that such a statement is a statement of State policy. In this 
ease Mr. Joshi has brought to our notice a memorandum issued by Govern- 
ment and cireulated by the Director of Publicity, Government of Bombay, 
dealing with the question of vacancies arising out of Court evictions. What is 
stated therein is directly opposed to what Mr. Parikh is reported to have re- 
presented to the press. This would indicate how risky it would be for the 
Courts to hold on a mere perusal of a statement appearing in the press that 
what is published is a statement of State policy. 

Mr. G. N. Joshi at the request of counsel for the appellants agrees that the 
order of requisition will not be enforced for two weeks, so as to enable the 
appellants to afford alternative accommodation to the chowkidar who is stay- 
ing in the requisitioned premises. 

Appeal dismissed. 

Solicitors for the appellant: Thakordas & Madgavkar. 

Solicitors for the respondents: Little & Co. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatulah., 


MRS. KUSUMBEN D. MAHADEVIA v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY, BOMBAY.” 
Indian Income-tax Act (XI of 1922), Sec. 66—Whether on a reference under s. 66 High 
Court can decide a different question of law not arising out of order of Tribunal— 
High Court whether can amplify question of law referred to it. 


Section 66 of the Indian Income-tax Act, 1922, which confers jurisdiction upon the 
High Court only permits a reference of a question of law arising out of the order of 
the Tribunal; it does not confer jurisdiction on the High Court to decide a different 
question of law not arising out of such order. The same question of law may in- 
, volve different approaches for its solution and the High Court may amplify the ques- 
tion to take in all approaches; but the questign must still be one which was before 
the Tribunal and was decided by it. It must not be an entirely different question 
which the Tribunal never considered. 

Scindia Steam Navigation Co. Ltd. v. Comr., I. T.? Comr., I. T. v. Breach Candy 
Swimming Bath’ and Ismailia Grain Merchant v. Commr., I. T.’ distinguished. 

Mash Trading Co. v. Commr. of Inc.-taz, referred to. 





Tue facts appear in the judgment. 


E. J. Kolah and I. N. Shroff, for the appellant. 
C. K. Dephtary, Solicitor-General of India, with Ganapathy Iyer and D. 
Gupta, for the respondent. 


Hipayatuuuan J. This is an appeal with the special leave of this Court, 
and is directed against an order dated September 28, 1955, and a judgment 
dated February 20, 1956, of the High Court of Bombay. By the order, the 
High Court reframed a question referred to it by the Appellate Tribunal at 
Bombay, which it answered by its judgment: 

“Decided, March 30, 1960. Civil Appeal No. 2 (1954)¥57 Bom "L'R. 84. 


507 of 1957. 8 (1955)"59"Bom. L. R. 521. 
? (1954) 57 Bom. L. R. 98. 4 (1956) 30jI. T. R. 38s, ¥.B. 
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Mrs. Kusumben D. Mahadevia (hereinafter referred to as the assessee) who 
has filed this appeal, was, at all material times, residing in Bombay. She was 
a shareholder, holding 760 shares of Mafatlal Gagalbhai & Co., Ltd., Bombay. 
For the assessment year 1950-51 (the previous year being the calendar year 
1949), she was assessed to income-tax on a total income of Rs. 1,50,765 which 
included a grossed-up dividend income of Rs. 1,47,026. In the latter income 
was included a sum of Rs. 47,120 being the dividends declared by Mafatlal 
Gagalbhai & Co., Ltd., Bombay. Mafatlal Gagalbhai & Co., Ltd., is a private 


limited company with its registered office at Bombay. It was, at all material, ` 


times, ‘resident and ordinarily resident’ in British India. It was also doing 
business in the former Baroda State, and used to keep its profits derived in 
that State with Mafatlal Gagalbhai Investment Corporation, Navsari. In the 
year 1949 Mafatlal Gagalbhai & Co., Ltd., declared dividends out of these 
accumulated profits by three resolutions, which are reproduced: 

25-3-1949. “That a further dividend of Rs. 17 per ordinary share free of income-tax 
for the year 1947 be and is hereby declared absorbing Rs. 4,29,250 and the same be pay- 
able in Navsari out of the profits of the year 1947 lying at Navsari.” 

24-9-1949. “That a further dividend of Rs. 24 per ordinary share free of income- 
tax for the year 1948 be and is hereby declared absorbing Rs. 6,06,000 and the same 
be payable in Navsari out of the profits of the year 1948 lying at Navsari with Messrs. M. 
G. Investment Corporation Ltd. on or after 30th April, 1949.” 

24-9-1949. “Resolved that an Ad-interim dividend of Rs. 21 per ordinary share free 
of income-tax absorbing Rs. 5,380,250 be and is hereby declared for the year 1949 out of 
the income of the Company for the year 1949 remaining unbrought with Messrs. M. G. 
Investment Corporation Ltd., Navsari, and that the same be payable in Navsari on or 
after 80th April, 1949.” 


The assessee did not bring these dividends into British India. She claimed 
the benefit of para. 4 of the Merged States (Taxation Concessions) Order, 1949 
(hereinafter referred to briefly as the Concessions Order) ; but the Tribunal held 
that the income did not accrue to her in the Baroda State. The Tribunal pointed 
out that the dividends were declared by Mafatlal Gagalbhai & Co., Ltd., out of its 
profits which had accrued partly in, what was then called, British India and 
partly in the Indian State. The dividend was thus declared out of ‘composite 
profits’. It further pointed out that the assessee had paid for and acquired the 
shares of a company in British [ndia and was thus holding an asset in British 
India, and that the income was from that asset. ‘The Tribunal, however, at the 
instance of the assessee drew up a statement of the case under s. 66(/) of the 
Indian Income-tax Act, and referred the following question to the High Court: 

“Whether the net dividend income of Rs. 47,120 accrued to the assessee in the former 
Baroda State, or whether it is income accrued or deemed to have accrued to the assessee 
in British India?” 

When the reference was heard, the High Court was of the opinion that the 
Tribunal ought to have decided and referred also the question whether the Con- 
cessions Order applied to the assessee. The High Court recognised the grievance 
of the assessee that no such point was raised before the Tribunal. The High 
Court, however, by its order dated September 28, 1955, decided that there was no 
need to send the case back for a supplemental statement, since all the facts neces- 
sary to decide the two questions were before the High Court. The High Court 
then reframed the question, as it said, to comprehend the two points of law in the 
following words: 

“Whether the assessee is entitled to any concession under the Merged States (Taxation 
Concessions) Order, 1949, with regard to the net dividend income of Rs. 47,120?” 

The reference then came up for final disposal on February 20, 1956, and the 
High Court answered the question in the negative, holding that para. 4 of the 
Concessions Order did not apply to the assessee. The High Court did not decide 
where the income had accrued to the assessee. Leave to appeal to this Court was 
refused by the High Court, but the assessee applied to this Court for special leave 
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against both the order and the judgment and obtained it, and the present appeal 
has been filed. 

At the very outset, the assessee has questioned the jurisdiction of the High 
Court to frame and deal with a question of law not arising out of the order of the 
Tribunal. The assessee points out that the Tribunal had decided that the income 
had accrued in British India. The assessee had challenged this part of the deci- 
sion, and if the Commissioner felt it necessary, he should have obtained the deci- 
sion of the Tribunal and asked for a reference on the other point also. Since the 
Tribunal had not gone into the question of the applicability to the assessee of the 
Concessions Order and had not expressed any opinion thereon, the assessee con- 
tends that the High Court could not raise the question on its own, and decide it. 
The assessee strongly relies upon a decision of this Court in New J. shangir Vakil 
Mills Lid. v. Commissioner of Income-tax.1 In that ease, the Bombay High 
Court had directed the Tribunal to submit a supplementary statement of the case 
on points not arising from the order of the Tribunal, and this Court held that the 
High Court had no jurisdiction to do so. The learned counsel for the Commis- 
sioner, on the other hand, contends that the question was the assessability of the 
assessee, who claimed the benefit of the Concessions Order. The main question 
was thus the applicability of the Concessions Order, and the question of the 
accrual of the income, whether in British India or in Baroda, was merely ancil- 
lary. The latter question was, according to the respondent, included in the first 
question, and the High Court was right when it framed a comprehensive question 
and answered it in the sequence it did. Thè respondent points out that the High 
Court having held that the Concessions Order did not apply, was not required to 
decide the other limb of the question, as it became unnecessary to do so. 

In our opinion, the objection of the asseasee is well-founded. The Tribunal 
did not address itself to the question whether-the Concessions Order applied to 
the assessee. It decided the question of assessability on the short ground that the 
income had not arisen in Baroda but in British India. That aspect of the matter 
has not been touched by the Bombay High Court. The latter has, on the other 
hand, considered whether the Concessions Order applies to the assessee, a matter 
not touched by the Tribunal. Thus, though the result is the same so far as the 
assessment is concerned, the grounds of decision are entirely different. 

The High Court felt that the question framed by it comprehended both the 
aspects and, perhaps it did. But the two matters were neither co-extensive, nor 
was the one included in the other. The question of accrual of income has to be 
decided under the Income-tax Act, and has but little to do with the Concessions 
Order. That question can be adequately decided on the facts of this case without 
advertence to the Concessions Order. It cannot, therefore, be said to be either co- 
extensive with or included in the decision of the question actually considered by 
the High Court, to wit, whether the Concessions Order applied or not. If this be 
80, it is manifest that the Tribunal decided something which stands completely 
outside the decision of the Bombay High Court. The High Court also decided a 
matter which was not considered by the Tribunal even as a step in the decision of 
the point actually decided. The two decisions are thus strangers to each other, 
though they lead to the same result. 

Section 66 of the Income-tax Act which confers jurisdiction upon the High 
Court only permits a reference of a question of law arising out of the order of the 
Tribunal. It does not confer jurisdiction on the High Court to decide a different 
question of law not arising out of such order. It is possible that the same ques- 
tion of law may involve different approaches for its solution, and the High Court 
may amplify the question to take in all the approaches. But the question must 
still be one which was before the Tribunal and was decided by it. It must not ba 
an entirely different question which the Tribunal never considered. 

The respondent attempted to justify the action taken by contending that 
the decision of the question of the accrual of the income with reference to the 
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place of accrual implied the applicability of the Concessions Order. We do not 
agree. If this were so, there would be no necessity to frame the question 
again. Indeed, the High Court itself felt that there were two limbs of the 
question of assessability, and reframed the question to cover both the limbs. 
Where the High Court went wrong was in not deciding both the limbs but one-of 
them and that too, the one not decided by the Tribunal. `The resulting position 
can be summed up by saying that the High Court decided something which the 
Tribunal did not, and the Tribunal decided something which the High Court did 
not. This is clearly against the provisions of s. 66. The respondent referred to 
Scindia Steam Navigation Co. Ltd. v. Comr., I.T.,2 Comr., I.T. v. Breach Candy 
Swimming Bath? and Ismailia Grain Merchant v. Commr., I.T.4 They were all 
decisions of the same Court, and arose in different circumstances. In ‘two of 
them, the question was wide enough to take in a line of reasoning not adopted 
by the Tribunal, and in the third, the question was widened by deleting a 
reference to a section, when another section was also material. They were not 
cases where the issues of law as decided by the Tribunal and the High Court 
were entirely different, which is the case here. The Punjab High Court has 
taken a contrary view in Mash Trading Co. v. Commr. of Inc.-taz.5 


For the reasons given above, we are of opinion that the High Court exceed- 
ed its jurisdiction in going outside the point of law decided by the Tribunal and 
deciding a different point of law. The order of the High Court will, therefore, he 
set aside, and the case will be remitted to the High Court to decide the question 
framed by the Tribunal. In view of the fact that both the assessee and the Com- 
missioner pointed out the anomaly to the High Court and the question was 
reframed in spite of this, the costs of this appeal shall be costs in the reference to 
be heard by the High Court, and will abide the result. + 


Order set aside. 
2 (1954) 57 Bom. L. R. 98. 4 (1955) 59 Bom. L. R. 521. 
_ +B (1954) 57 Bom. L. R. 84. 5 (1056) 80 I. T. R. 388, F.B. 


END OF VOL, LXIL 


se 


ACTS (Berar): 


GENERAL INDEX 





1951—X XIV. 
See Berar REGULATION OF - AGRICULTURAL 
LEASES Act, ; 


ACTS (Bombay): 


1878—V. - 
See BOMBAY ABKARI ACT. 


1879—V. 
See BOMBAY LAND REVENUE CODE. 


_1888—III. 
See MUNICIPAL Act (CORPORATION). 


1901—01. 
See MUNICIPAL ACT (Dismicr). 


1925—X VII. d 


See MUNICIPAL Acr (BoRouGHS). 


1939— XXIL 
See BOMBAY AGRICULTURAL PRODUGE MARKETS 
ACT. 
19%7—XXVUI. : 
See Sommer AGRICULTURAL DEBTORS aaa 
ACT. 


\ 


XXXL 


See BOMBAY MONEY-LENDERS ACT. 


LVIL 
See BOMBAY RENTS, HOTEL AND LODGING House 
TES CONTROL ACT. s 


LXI. 


See BOMBAY PREVENTION. OF FRAGMENTATION 


AND CONSOLIDATION OF HOLDINGS ACT. 


LXIV. 


See. BOMBAY FORWARD CONTRACTS CONTROL 


See Bombay TENANCY AND AGRICULTURAL LANDS 


ACT. 


1948—XXXI. ©- 
See BOMBAY LAnp REQUISITION ACT: 


LXVII. 
ACT. 
LXXIX. 


See BOMBAY SHOPS AND ESTABLISHMENTS ACT. 


1949—XXV. 
See BOMBAY PROHIBITION ACT. 


XLI. 


See BOMBAY ‘PREVENTION. OF EX-COMMUNICA- 


TION ACT. 


See MUNICIPAL ACT (CORPORATIONS) (PRovIN- 


CIAL). 


See BOMBAY TALUQDARI TENURE ABOLITION ACT. 


ACTS (Bombay)—(Contd.) 


1950—X XTX. 
See BoMBAY PUBLIC TRUSTS Acr. 


1951—XXIL 
See BOMBAY POLICE Act. - 


1953—III. 
See BOMBAY SALES Tax Act. 


1954—XTl. 
See COURT-FEES (BOMBAY AMENDMENT) ACT. 


—————1958—X VI. : 
See CENTRAL PROVINCES AND BERAR MUNICIPALI- 
TIES (BOMBAY AMENDMENT) ACT. 


— XCIX. À 

See Bompay TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH AREA) 
Acr, 


19539—XXxII. 
See BOMBAY SALES Tax Laws (VALIDATING PRO- 
VISIONS AND AMENDMENT) ACT, 


1959— XXXVI.. 
See BOMBAY COURT-FEES ACT, 


——LIV. ` zi 
See CODE OF CRIMINAL PROCEDURE (BOMBAY 
AMENDMENT) ACT. 


ACTS (C.P.): 
— 1917. 
See C.P. LAND REVENUE Cong. 


— 1920-1. 
See C.P. TENANCY ACT. 


1936—XXXVI. 
See NAGPUR IMPROVEMENT TRUST Act. 


1939—XIV. 
See C.P. AND BERAR RELIEF OF INDEBTEDNESS 


1947—XXI. 
See C.P. AND BERAR SALES Tax ACT. 


—— Xx. 
See C.P. AND BERAR SHOPS AND ESTABLISH- 
MENTS ACT. 


— xXx. 
See C.P. AND Berar INDUSTRIAL DISPUTES 
SETTLEMENT ACT. 


—————1950_I. 
See Crry oF NAGPUR CORPORATION ACT. 


1952—II. 
See MUNICIPAL Acr (C.P. AND BERAR). 


ACTS (Hyderabad): 
—————1950—XXI. 
See HYDERABAD TENANCY AND AGRICULTURAL 
LANDS ACT. 


1090 THE BOMBAY LAW REPORTER. [voL. EXD. 


ACTS (Hyderabad)—(Contd.) 


1956—X VIL 
See HYDERABAD AGRICULTURAL DEBTORS’ RELIEF 
Acr. 


ACTS (India): 
—————1860-_ XLV. 
See PENAL CODE. 





1870—VI. 
See COURT-FEES ACT. 


187i—L 
See CATTLE TRESPASS ACT. 


1872—L. 
See Eyiwence Act. 


—— K, 
See CONTRACT ACT. 


1878—VEL 
See Sea Customs Act. 


1882—II. 
See TRUSTS Act. 


See TRANSFER OF PROPERTY ACT. 


——_—_—1884— XI. 
See AGRICULTURISTS LOANS ACT. 


1887—VIL. 
See SUITS VALUATION ACT. 


1890—VIiI. 
See GUARDIANS & Warps ACT. 


— x. 
See RAILWAYS ACT. 


1894—I, 
See LAND ACQUISITION ACT. 


1897—X. 
See GENERAL CLAUSES ACT. 


1898—V. 
See CRIMINAL PROCEDURE CODE. 


—19%98 7. 
See Civil. PROCEDURE Cope. 


—— IX. 
See LIMITATION ACT. 


1913— VII. 
See COMPANIES ACT. 


1922—XI. 
See INCOME-TAX ACT. 


XXII. 


See POLICE (INCITEMENT TO DISAFFECTION) 


ACT. 


1923—VIIL. 
See WoRKMEN’S COMPENSATION ACT. 


ACTS (India)}—(Contd.) 


——1925— XXVI. 
See CARRIAGE OF GOODS BY SE& ACT. 


1932—IX, 
See PARTNERSHIP ACT. 


1936—IV. 
See PAYMENT OF WAGES ACT. 


1939—IV. 
See Motor VEHICLES ACT. 


1940—V¥. 
See TRADE MARKS AcT. 


——X. 
See ARBITRATION ACT. 


1946—XX. 
See INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT. 


1947—VI. 
See FOREIGN EXCHANGE REGULATION ACT. 


———__—_—_XIV. 
See INDUSTRIAL DISPUTES ACT. 


XVIII. 
See IMPORTS AND EXPORTS CONTROL ACT. 





——XXX. 
See TAXATION ON INCOME (INVESTIGATION 
COMMISSION ) ACT. 


1948—XI. 
See MINIMUM WAGES ACT. 





—LXII. 
See FACTORIES ACT. 


1951—XLII. 
See REPRESENTATION OF THE PEOPLE ACT. 


1952—XIX. i 
See EMPLOYEES’ PROYIDENT FUNDS ACTS. 


1954—XXXVIL 
See PREVENTION OF FOOD ADULTERATION ACT. 


— XLIV. 
See DISPLACED PERSONS (COMPENSATION AND 
REHABILITATION ) ACT. 


955 — XXV. 
See HINDU MARRIAGE ACT. 


1956—1. 
See COMPANIES ACT. 


— XXXVII. 
See STATES RE-ORQANISATION ACT. 


1957—LXII. 
See Navy ACT. 


1959—I. 
See UNCOMB-TAX (AMENDMENT) ACT. 


1960.] 


ACTS (M.P.): 

—_—_—1951-. 

‘See MADHYA PRADESH ABOLITION OF PROPRIE- 
TARY RIGHTS (ESTATES, MAHALS, ALIENATED 
LANDS) Act. 


—_—_—_—_ 1955. 
See MADHYA PRADESH LAND REVENUE CODE, 


ADMIRALTY JURISDICTION—Suit for damage 
caused to property on high seas by ship—Whether 
such suit can be entertained exclusively by High 
Court on its Admiralty Side—Claim for such 
damage whether can be preferred in the High 
Court of Admiralty in rem, or in personam— 
Scope and nature of Admiralty jurisdiction exer- 
cised by High Court of Admiralty in England— 
Maritime lien, nature and effect of—Exclusive juris- 
diction of Court of Admiralty over torts commit- 
ted on high seas—Colonial Courts Administration 
Act, 1890 (53 & 54 Vict., Ch. 27}—Colonial Courts 
of Admiralty (India) Act, 1891 (XVI of 1891), 
Sec. 2—Bombay City Civil Court Act (Bom. XL o} 
1948), Secs. 3, 12. 

The High Court of Bombay on its Admiralty 
Side has exclusive jurisdiction to entertain a suit 
in respect of damage caused by a ship to property 
on the high seas. A claim for such damage can 
be preferred in the High Court of Admiralty 
either by proceedings in rem, that is, against the 
body of the ship, or by proceedings in personam, 
that is, against the owners of the ship. The juris- 
diction to entertain an action either in rem or in 
personam in respect of such damage is only with 
the Admiralty Side of the High Court of Bombay. 

The scope and nature of the Admiralty jurisdic- 
tion exercised by the High Court of Admiralty in 
England in 1890 when the Colonial Courts Ad 
ministration Act, 1890 (53 & 54 Victoria, Chapter 
27) was passed,—examiaed and ascertained. 
KAMALAKAR y. SCINDIA STEAM NAVIGATION Co. 

62 Bom. L. R. 995. 


ADMIRALTY TURISDICTION—Suit for 
damages for loss of life as result of collision on 
high seas—Whether such suit exclusively cogniz: 
able by High Court, Admiralty Side—Maritime 
Conventions Act, 1911 [I & 2 Geo. V. Ch. 57), 
Secs. 5, 9—Constitution of India, Art. 372. 

A suit for damages in respect of loss of life as 
a result of a collision on the high seas is exclusive- 
ly cognizable by the High Court on its Admiralty 
Side. i 
KASHIBAI y. SCINDIA STEAM NAVIGATION Co. 

62 Bom. L. R. 1017. 


AGRICULTURISTS’ LOANS ACT (XII of 1884), 
S. 5-A—Madhya Pradesh Land Revenue Code (11 
of 1955), Secs. 135(c), 140(1)—C.P. and Berar 
Money-lenders Act (XIII of 1934), Sec. 10— 
Whether s. 5-A of Agriculturists’ Loans Act reiros- 
pective—‘Encumbrances and charges’’’ existing 
prior to C.P. and Berar Agriculturists'’ Loans 
(Amendment) Act, 1947, whether covered by s. 5-A. 

Section 5-A of the Agriculturists’ Loans Act, 
1884, is restrospective in operation. 

In s. SA of the Act the use of the word “all” 
preceding “encumbrances and charges” makes a 
provision which applies to encumbrances and 
charges which have come into existence prior to 
the C.P. and Berar Agriculturists’ Loans (Amend: 
ment) Act, 1947, by which s. 5-A was added. 
PANDURANG GANPATRAO y. NURUMIYA. 

5 62 Bom. L. R. 547. 
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ı APPELLATE COURT—Powers of—Appeal by 


accused to High Court against conviction and sen- 
tence admitted by High Court only on point of 
sentence—Whether High Court competent to make 
such direction—Right of appellant to insist that 
appeal be also heard on merits. 

Under ss. 421 and 422 of the Criminal Proce- 


‘` dure Code, 1898, while an Appellate Court has 


power to dismiss an appeal summarily, if it con- 
siders that there is no sufficient ground for inter- 
fering, it has no power to direct that the appeal 
shall be heard only on the point of sentence. Such 
an order is not an order of summary dismissal 
under s. 421 of the Code and neither is it an order 
in terms of s. 422 of the Code. Therefore, when 
an appeal is filed it is an appeal against conviction 
and sentence and it is not permissible for an Ap- 
pellate Court to direct that it shall be heard only 


‘on the question of sentence and the appellant can 
insist that the Appellate Court should hear his 


appeal on the merits as well. 
RABARI GHBLA y. STATE OF BOMBAY. 
62 Bom. L. R. (S.C) 518 


ARBITRATION ACT (X of 1940), 8. 8—Appli- 
cation under s. 8 of Indian Arbitration Act whether 
covered by words “other proceeding” in s. 69(3) 
of Indian Partnership Act—Right to make such 
application whether a right arising from contract 
within s. 69 of Indian Partnership Act. 

The right to make an application under s. 8 of 
,the Indian Arbitration Act, 1940, is not a right 
¿arising from a contract within the meaning of 
s. 69 of the Indian Partnership Act, 1932. 

An application under s. 8 of the Indian Arbitra- 
_tion Act, 1940, is not a proceeding covered by the 
words “other proceeding” appearing in s. 69/3) of 
the Indian Partnership Act, 1932. 
»KAJARIA TRADERS v. FOREIGN BTC. ASSCN. 

62 Bom. L. R. (0.C.J.) 753. 


|-—_——_S, 33—Agreement referring dispute con- 
: cerning partition of property to arbltration—Agree- 
ment entered into between father in joint family 
‘and mother and mother representing minor sons 
—Award made and filed in Court—Whether a 
valid reference of dispute to arbitration—Proce- 
dure to be followed by Court where award filed in 
Court and Court invited to pass decree in terms 
thereof. 

Where an award is filed in a Court and the 
Court is invited to pass a decree in terms of the 
award the position, where the award affects the 
interests of the minors also, is this: if the minor 
is shown in the proceedings as being represented 
by some ono as a guardian, the Court gets juris- 
diction to pass a decree with respect to the in- 
terests of the minors in terms of the award; whero 
such a person is not the legal guardian of the 
minor the Court has to make an order appoint- 
ing such a person as a guardian ad litem of the 
minor; but if the Court omits to do so the decrees 
ultimately passed by it does not become a nullity 
but is merely voidable at the instance of the minor. 

Where no decree has been passed, any person 
who on the face of it appears to be a party to a 
reference to arbitration, is entitled to show to the 
Court that the reference to arbitration of a dis- 
pute was itself bad because there was no agree- 
ment in law between the parties to refer such a 
dispute to arbitration. This applies not only to a 
case where on the one side there is a major and 
on the other side there is a minor, who is not pro- 
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perly represented, but also to a case where on the 
one side there is a major and on the other side, 
apart from an improperly represented minor, there 
is a major. 

The father in a joint Hindu family on the one 
hand and the mother and the minor sons as repre- 
sented by the mother or the other entered into an 
agreement for referring a dispute between them 
concerning the partition of certain property to 
arbitration. The arbitrator made his award and it 
was filed in Court. In an application to set aside 
the award, the Court inter alia held that there was 
no valid reference of the dispute to arbitration 
because the so-called agreement between the father 
on the one hand and the mother on the other act- 
ing for herself as well as representing her sons 
was no agreement at all:— 

Held, that the mother could not in any way 
represent the minors when she purported to enter 
into an agreement on their behalf with her hus- 
band to refer the dispute to arbitration, 

that, therefore, there was no agreement in law 
to refer the dispute to arbitration, and 

that the reference, therefore, was not a valid 
reference and the award made thereon was vitiated. 

It is the duty of the Court, which is called upon 
to pass a decree in terms of the award, to be satis- 
fied that there was a real dispute between the 
parties and that it is not being made merely an 
instrument for perpetrating fraud. 

GUNAVANTIBAI V, OFFICIAL ASSIGNEE. 
62 Bom. L. R. 601. 


ASSISTANT JUDGE, jurisdiction of. 

An Assistant Judge has jurisdiction to hear and 
dispose of civil revisional applications filed in the 
District Court under s. 29 (3) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. 
B. S. Kerkar v. P. N. SHAH. 

. `62 Bom. L. R. 992. 


BERAR LAND REVENUE CODE, 1928, S. 177. 
See BeRAR Lanp REVENUE Cope, 1928, S. 182. 
62 Bom. L. R. 63. 


—S. 182—Central Provinces and Berar 
Relief of Indebtedness Act (XIV of 1939), Sec. 13 
(3)—Applicability of s. 182(1)(b) where no notice 
given by mortgagee obtaining final decree for fore- 
closure—Connotation of words “examine the trans- 
action” in s. 183(2)—Certificate granted under 
s. 13(3) of Act XIV 1939 whether must be given 
effect to as final decree for foreclosure. 

Section 182(7)(b) of the Berar Land Revenue 
Code, 1928, contemplates a case only where notice 
has been given in terms-of s. 177 of Code and the 
second clause of s. 182/1¥b) “or that it exceeds 
the market value of the interest foreclosed” is also 
governed by the opening words contemplating the 
giving of a notice. The only section which deals 
with the case where no notice has been given is 
s. 183 of the Code. 

Under s. 183/2) of the Berar Land Revenue Code 
the primary duty of the Court is to examine the 
transaction i.e. that the Court must ascertain the 
nature of the interest sought to be pre-empted, and 
allow any deductions legally permissible. 

A certificate granted by the Deputy Commission- 
er under s. 13(3) of the Central Provinces and 
Berar Relief of Indebtedness Act, 1939, has annex- 
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ed to it all the incidents and legal consequences 
which normally attach to a final decree for fore- 
closure under O. XXXIV of the Civil Procedure 
Code, 1908, and the Civil Court must give effect 
to it as a final decree for foreclosure. 
NAMDEO GANUJI y. GANGADHAR. 

62 Bom. L. R. 63. 


——— sS. 182—Whether s. 183 independent of 
s. 182(4)—In suit filed under s. 183 whether ne- 
cessary for plaintiff to prove absence of good faith 
or to prove that consideration stated in sale-deed 
or instrument of transfer above market value— 
Fair consideration how to be decided by Court, 

Section 182/4) of the Berar Land Revenue Code, 
1928, is independent of the provisions of s. 183 
of the Code and vice versa. 

In cases falling under s. 183 of the Berar Land 
Revenue Code, 1928, the Court has to fix the fair 
consideration irrespective of whether the condi- 
tions specified in cls. (a), (b) and (c) of s. 182 
(1) of the Code are ‘proved to exist or not, and 
in such cases there is no burden on the plaintiff 
to prove absence of good faith or to prove that 
the consideration stated in the sale-deed or the 
instrument of transfer is above the market value. 

As to how the Court should decide the fair 
consideration is a matter which depends on the 
facts and circumstances of each case and no prin- 
ciples can be laid down to regulate the discretion 
of the Court or its sense of fairness and reasonable- 
ness. But all relevant factors have to be consi- 
dered in deciding what the fair consideration is 
and some of the important factors to be consider- 
ed are the price fixed in the sale-deed or the instru- 
ment of transfer, the market value of the property, 
the relations of the vendor and vendeo and the 
urgency on the part of the vendee to purchase the 
land in question, and also the factor that an occu- 
pant of the neighbouring land is always willing 
to pay more than the market value of the land for 
fields adjoining his own land. 

NARAYAN BALAJI v. BABURAO BALIRAM. 
62 Bom. L. R. 406. 


—S. 183. See BERAR LAND REVENUE CODE, 
1928, S. 182. 62 Bom. L. R. 406. 


——S. 18%2). See Berar Lanp REVENUE 
Cope, 1928, S. 182. 62 Bom. L. R. 63. 
BERAR REGULATION OF AGRICULTURAL 
LEASES ACT (XXIV of 1951), S. &1Xg). See 
BERAR REGULATION OF AGRICULTURAL LEASES ACT, 
1951, S. 9. 62 Bom. L. R. 122. 


——S. 9—Landlord giving notice under s. 9 
(1) claiming possession of land from protected 
lessee for personal cultivation—Notice objected to 
and proceedings started by lessee under s. 9(3)— 
Landlord dying pending proceedings and petition- 
ers brought on record by lessee as legal representa- 
tives of landlord—Proceedings terminating in 
favour of petitioners—Application by petitioners 
under s. 8(1)(g) for terminating lease of lessee— 
Whether necessary for petitioners to give fresh 
notice to lessee under s. 9(1)—Notice given by 
landlord whether enures for benefit of petitioners 
—Maintainability of application. 

The landlord of a survey number, which was 
his self-acquired property, gave a notice to his 
protected lessee under s. X1) of the Berar Regu- 
lation of Agricultural Leases Act, 1951, claiming 
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BERAR REGULATION OF AGRICULTURAL 
LEASES ACT, S. 9—{Contd.) 


possession of the land for his personal cultivation. 
That notice was objected to and proceedings were 
started by the lessee under s. 9(3) of the Act on 
the ground that the landlord had more than fifty 
acres in his possession for his personal cultivation. 
The landlord died pending these proceedings and 
the petitioners who were his son and widow and 
who inherited his land were brought on the record 
as his legal representatives by the lessee and the 
proceedings under s. 9(3) terminated in their 
favour. In an application filed by the petitioners 
under s. 8(1Xg) of the Act praying that the Sub- 
Divisional Officer should terminate the lease of 
the lessee with regard to the survey number, it 
was contended by the lessee that the right to get 
the lease terminated did not survive to the peti- 
tioners as a notice under s. 9/7) of the Act was 
not served on him by the petitioners and they had, 
therefore, no right to apply for termination: — 

Held, that the petitioners were entitled to file 
an application under s. 8(!Vg) of the Act to get 
a formal order from the Sub-Divisional Officer of 
termination of the tenancy with a view to getting 
possession of the land for personal cultivation and 
the benefit of the notice under s. 9/1) would enure 
to them. 
VIJAYKUMAR y. BOMBAY REV. TRIBUNAL. 

62 Bom. L. R. 122. 


———S. 16A—Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region and Kutch Area) Act 
(XCIX of 1958), Sec. 132—References under s. 
16A of Act XXIV of 1951 or appeals arising out 
of these pending before Revenue Courts at time 
of coming into force of Act XCIX of 1958 whe- 
ther to be decided as provided in s. 132(3)(a) of 
latter Act. 

References made under s. 16A of the Berar Re- 
gulation of Agricultural Leases Act, 1951, or ap- 
peals arising out of those proceedings which were 
pending before the Revenue Courts at the time the 
Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region and Kutch Area) Act, 1958, came 
into force must be decided, as if the latter Act 
had not been passed. The apposite provisions that 
would govern such cases are the provisions of 
s. 132/2) of the Act of 1958. 

RAMDAS LINGA v. ADDL. Commr., NAGPUR. 
62 Bom. L. R. 719. 


BOMBAY ABKARI ACT (Bom. V of 1878), 
S. 10—Duty paid on excisable article under s. 10 
—Whether $. 10 gives power to again impose duty 
on transport of same excisable article, apart from 
Explanation to s. 19. 

Section 10 of the Bombay Abkari Act, 1878, 
does not require that duty should be paid again 
for transport once the duty has been paid and the 
prohibition removed, subject, however, to the Ex- 
planation to s. 19 of the Act. Therefore, apart from 
the cases covered by the Explanation, s. 10 does 
not give power to impose duty on the same ex- 
cisable article again and again as it moves in the 
course of trade from the bonded warehouse to 
the wholesaler and from the wholesaler to the 
retailer and from the retailer to the consumer. 
STATE oF BOMBAY vy. S. S. MIRANDA LTD. 

62 Bom. L. R. (S.C.) 898. 


———S. 15-A. See BOMBAY ABKARI Act, 1878, 
S. 10. 62 Bom. L. R. (S.C.) 898. 


GENERAL INDET. 


1093 


BOMBAY ABKARI ACT, S. 19. See BOMBAY 


Askar! ACT, 1878, S. 10. 
62 Bom, L. R. (S.C.) 898. 


——S. 19-A proviso. See BOMBAY ABKARI 
Act, 1878, S. 10. 62 Bom. L, R. (S.C.) 898. 


. BOMBAY AGRICULTURAL DEBTORS RE- 


LIEF ACT (Bom. XXVIII of 1947), 9. 2— 
Amount claimed as damages for breach of agree- 
ment—Whether such amount debt within s. 2(4). 
An amount claimed as damages for breach of 
an agreement is a liability in cash and, therefore, 
amounts to a ‘debt’ within the meaninig of s. 2 of 
the Bombay Agricultural Debtors Relief Act, 1947. 

ISMAILBHAL y. KONDI RAVAJI. 
62 Bom. L. R. 169, 


—-——S. 22—Creditor’s application for adjust- 
ment of debts—First transaction between debtor 
and creditor in 1938—Subsequent transactions 
between parties after January 1, 1940—Whether 
s. 22(3) applicable to entire dealings between 
parties—Construction, 

Under s. 22 of the Bombay Agricultural Deb- 
tors Relief Act, 1947, which provides for the 
mode of taking accounts, all those transactions 
which commenced before January 1, 1931, must 
be made up in accordance with r. (/) following 
s. 22, and after making a 40 per cent. cut in the 
amount due in respect of principal and interest 
the amount due must be brought to the date of 
the institution of the application for adjustment 
of debts. Similarly, those transactions which 
commenced between January 1, 1931, and 
January 1, 1940, must be dealt with, the reduc- 
tion in this case being 30 per cent. both in princi- 
pal and interest, and the amount due has then 
to be brought to the date of institution of the 
application. In the case of transactions which 
commenced on or after January 1, 1940, only 
the interest could be reduced. Thereafter sub- 
ject to the other provisions of the Act, the entire 
amount due at the date of the institution of the 
application must be determined and an award 
made. 

MAGANBHAI HARIBHAI v. MANGALDAS. 
62 Bom. L. R. 609. 


BOMBAY . AGRICULTURAL PRODUCE 
MARKEFS ACT (Bom. XXII of 1939), 8. 2— 
Bombay Agricultural Produce Markets Rules, 
Rule 65—Pressed cotton in bales whether ‘“Agri- 
cultural Produce” within s. 2(1)(i)—Whether 
r. 65 ultra vires State Government—Word "busi- 
ness” in r. 65(1) whether includes forward con- 
tracts. 

Pressed cotton in bales is an agricultural pro- 
duce as defined in s. 2/1Yi) of the Bombay Agri- 
cultural Produce Markets Act, 1939, 

Rule 65 of the Bombay Agricultural Produce 
Markets Rules, 1941, is not ultra vires the State 
Government, as s. 26/1) of the Bombay Agricul- 
tural Produce Markets Act, 1939, confers ample 
power on the State Government to make the rule. 

The word “business” in r. 65(1) of the Bombay 
Agricultural Produce Markets Rules, 1941, in- 
cludes forward contracts for future delivery. 
CHIMANLAL PREMCHAND v. STATE OF BOMBAY. 

62 Bom. L. R, (S.C.) 139. 
——S. 26/1). See BOMBAY AGRICULTURAL 
Propuce MARKETS Act, 1939, S. 2. 

62 Bom. L. R. (S.C.) 139. 
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MARKETS RULES, R. 65. See BOMBAY Acri- 

CULTURAL PropuceE MARKETS Act, 1939, S. 2. 
62 Bom. L. R. (S.C.) 139. 


BOMBAY COURT-FEES ACT (Bom. XXXVI 
of 1959), S. 5—Whether payment of Court-fze 
stamps necessary on revision application under 
s. 5(2)—Memo. of appeal filed against’ part of 
decree—Court-fees payable on such memo. how to 
be determined. 

A revision application under s. 5/2) of the 
Bombay Court-fees Act, 1959, does not come 
within the purview of art. 1(fXiit)-of Schedule II 
to the Act and it does not require payment of 
any Court-fee stamps. 

The expression “‘by the Chief Justice or by 
such Judge of the High Court as the Chief Jus- 
tice shall appoint” referred to in s. 5(2) of the 
Act, refers to designated persons and does not 
refer to the High Court. 

Ordinarily, if the Legislature intended to invest 
a Court with certain powers, then, the presump- 
tion would be that the Legislature would use the 
word ‘Court,’ but, if the Legislature uses, instead 
of the word ‘Court,’ the expression the Judge or 
the ‘presiding officer of the Court,’ then, the pre- 
sumption would be that the Legislature wanted 
to make a distinction between the Court itself 
and the presiding officer of the Court. Whilst 
this would be so in ordinary cases, it should be 
so whilst construing a taxing statute. 

An appellant is at liberty to prefer an appeal 
against a part of the decree and he is not bound 
to prefer an appeal against the whole of the 
decree, Therefore, where a memo. of appeal 
- is filed against a part of the decree, the Court- 
fees must be determined on the basis that the 
appeal is directed ugainst that part only and not 
on the basis that the appeal should have heen 
aoe against some other part of the decree 
also. 


BaBURAO v. BHIKACHAND. E 
62 Bom. L. R. 845. 
——S. 49. See BOMBAY COURT-FEES ACT, 
1959, S. 5. 

62 Bom. L. R. 845. 


—— SCH. II, ART. 1(fXili). See BOMBAY 
Court-Fues Act, 1959, S. 5. 


62 Bom. L, R. 845. 


BOMBAY FORWARD CONTRACTS CON- 
TROL ACT (Bom. LXIV of 1947), S. 8—Cotion 
Control Order, 1950—Constitution of India. 
Arts. 254, 372, 367, 366—Adaptation of Laws 
Order, 1950, Cis. 2(b), (c), 21—General Clauses 
Act (X of 1897}--Whether s. 8 of Bom. Act 
(LXIV of 1947) rendered void and inoperative 
by virtue of notification issued by Textile Com- 
missioner on July 16, 1953, under cl. 6 of Cotton 
Control Order, 1950—Bom. Act of 1947 whether 
“a law made by the Legislature of a State” with- 
in art. 254(1)—Construction of statute—Tests to 
determine repugnancy between two statutes. 

Section 8 of the Bombay Forward Contracts 
Control Act, 1947, is not rendered inoperative 
by virtue of the notification issued by the Teatile 
Commissioner on July 16, 1953, under cl. 6 of 
the Cotton Control Order, 1950. 
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BOMBAY FORWARD CONTRACTS CON- 
TROL ACT, S. 8—{Contd.) N 


The Bombay Forward Contracts Control Act, 
1947, is not “a law made by the Legislature of 
a State’ within the meaning of that expression 
in art. 254(1) of the Constitution of India. 


The expression “a law made by the Legisla- 
ture of a State” in cls. (1) and (2) of art. 254 of 
the Constitution of India cannot include a law 
mads by the Provincial Legislature under the 
Government of India Act, 1935. The question 
of repugnancy between a law made by a Provin- 
cial Legislature before the Constitution and a 
Jaw made by Parliament cannot, therefore, be 
decided under art. 254 of the Constitution. 


The expression “existing law” in art. 366/10) 
of the Constitution of India, includes any, law 
made either by the Provincial or Central Legis- 
Jature before the commencement of the Consti- 
tution. But under cls. (J) and (2) of art. 254, 
the repugnancy contemplated is between a law 
made by the Legislature of a State and a law 
made by Parliament or an existing Central Jaw, 
provided the Central Iegislation is in respect of 
matters enumerated in the Concurrent List. 


Whenever it is sought to establish that there 
is repugnancy between two competing statutes 
which must inevitably result in supercession of 
one of them, there is always a presumption in 
favour of the validity of both statutes. Every 
endeavour has, therefore, to be made to recon- 
cile the two and consider both in such a way as 
to avoid repugnancy. 


- The tests which are generally applied to deter- 
mine whether there is repugnancy between two 
statutes as deducible from judicial decisions are: 
There may be inconsistency in the actual terms 
of the rival statutes. Even though there may be 
no direct conflict, a State law may become inope- 
rative because Parliamentary legislation is intend- 
ed to be a complete exhaustive code on the sub- 
ject with which it deals. Inconsistency between 
the State and Parliamentary legislation may also 
arise where two Legislatures seek to exercise their 
powers over the same subject-matter. If Parlia- 
ment evinces its intention to cover the whole field, 
that would be a conclusive test of inconsistency 
where another Legislature assumes to enter to 
any extent upon the same field. 


Kui Poonsa & Co. v. Ni RAMANLAL & Co. 
62 Bom. L. R. 277. 


BOMBAY LAND REQUISITION ACT (Bom. 
XXXII of 1948}—Person evicted from premises 
in execution’ of decree—Same premises allotted 
to such person by Government on ground that 
he was homeless—Policy of Government to pro- 
yide accommodation to homeless: persons— 
Whether Government can make such allotment 
order—Statement made by Minister’ to press 
whether can amount to considered’ policy oj 
Government. ` 

If ‘accommodation is provided by: Government 
to a’ person who is homeless in pyrsuance of 
the policy of Government to provide accom: 
modation to homeless persons as & part of the 
public purpose for which powers can be exer- 
cised under, the Bombay Land Requisition Act, 
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BOMBAY LAND REQUISITION ACT—{Contd.) ' BOMBAY MONEY-LENDERS ACT (Bom. 


1948, it will not matter as to whether the accom- 
modation is provided to such person in the same 
premises of which he was in possession either 
as a sub-tenant or a licensee or even as a tres- 
passer and from which he was evicted in execu- 
tion of a decree or in some other premises, 

A casual statement made by one of the minis- 
ters of the Government in an interview to a re- 
presentative of the press cannot be assumed to 
be the considered policy of the Government. 
MonaIaal v. STATE OF BOMBAY. 

62 Bom. L. R. (0.C.3.) 1077. 


———S. 6—Declaration of vacancy under 
s. 6 (4)(a) whether final both as to fact and law 
—Whether vacancy in respect of premises releas- 
ed from requisition occurs only after its posses- 
sion restored to landlord. 

A declaration of vacancy made under s. 6(4)(a) 
of the Bombay Land Requisition Act, 1948, is final 
both as to fact and law and the Court is not 
competent to go into the question whether the 
vacancy in respect of which the declaration is 
made was a vacancy in law or not. 

Section 6/1) of the Bombay Land Requisition 
Act, 1948, does not warrant the meaning that a 
vacancy in respect of premises which are releas- 
ed from requisition occurs only after possession 
of the premises is restored to the landiord. 
DAULATRAM v. STATE OF BOMBAY. 

62 Bom. L. R. (O.C.J.) 698. 


———S8. 92Na). See BOMBAY LAND REQUISI- 
TION Act, 1948, S. 6. 
62 Bom. L, R. (0.C.J.) 698. 


BOMBAY LAND REVENUE CODE (Bom. V 
of 1879), S. 74—Co-mortgagors occupants of 
land and one of these registered occupant—Regis- 
tered occupant giving Rajinama under s. 74 sub- 
mitting unconditional surrender of land—Whe- 
ther Rajinama passed by registered occupant 
affects right of other co-mortgagor and his equity 
of redemption. 

Under s. 74 of the Bombay Land Revenue 
Code, 1879, where there are more occupants than 
one in respect of the same occupancy, each occu- 
pant has his own rights and the fact of registra- 
tion of one of them as the registered occupant 
attracts the operation of the Code and confers 
certain rights or imposes certain obliga- 
tions on the registered occupant as laid down 
in the Code but does not take away 
the rights of other occupants. If any -of 
the occupants other than the registered occupant 
desires to relinquish his occupancy, he cannot 
himself give a notice of relinquishment but must 
give it by and through the registered occupant. 
Nevertheless, the registered occupant, in the 
absence of any authority, express or implied, to 
be clearly pleaded and strictly proved, has no 
inherent or independent right to give any such 
notice so as to affect the interests of the other 
occupants, 

LILACHAND TULJ ARAM v. MALLAPPA. 
62 Bom. L. R. (8.C.) 134. 


——S. 136. See Bomnay TaLuqpamr TENURE 
ABOLITION ACT, 1949, S. 5. 
62 Bom. L, R. (8.C.) 244. 


See CONSTITUTION OF 


62 Bom. L, R. 316. 


BOMBAY MUNICIPAL CORPORATION 
(Conduct of Elections) RULES, 1956, R. 27— 
Bombay Municipal Corporation Act (Bom. II of 
1888), Secs. 27, 28—Voter at municipal election 
putting dot or straight line instead of cross as 
required under r. 27(1)—Whether voting paper 
of such voter invalid—Requirement as to putting 
cross or crosses in r. 27(1) whether mandatory. 
The requirement of r. 27 of the Bombay Muni- 
cipal Corporation (Conduct of Elections) Rules, 
1956, relating to recording of a vote or votes by 
putting cross or crosses is not imperative and 
absolute. Therefore, where a voter at a muni 
cipal election instead of putting a cross on the 
right hand side of the voting paper in the space 
provided for the purpose opposite the name or 
names of the candidate for whom he desires to 
vote, puts some other mark e.g. a dot or a 
straight line, in that space on his voting paper, 
he can ho said to have validly recorded his vote. 

DATTATRAYA BALKRISHNA V. SAKATAPRASAD. 
62 Bom. L. R. 710 


XXXI of 1947), S. 13A. 
INDL, ART. 20/3). 


———R. 41. See BomBay MUNICIPAL CORPO- 
RATION (ConDUCT OF ELECTIONS) RULES, 1956, R. 
27, 62 Bom. L., R. 710. 


——R.. 42, See BomMBay MUNICIPAL CORPO- 
RATION (CONDUCT OF ELECTIONS) RULES, 1956, R. 
27, 62 Bom. L, R. 710. 


BOMBAY POLICE ACT (Bom. XXII of 1951), 
S. 4. See Bompay Poutce Act, 1951, S. 2. 
62 Bom. L. R. (0.C.F.) 1038. 


———_S§, 25—Bombay Police (Punishments and 
Appeals) Rules, 1956. Rules 17, 3, 6—Whether 
State Government can, in revision, convert an 
order of acquittal, passed after departmental in- 
quiry, into one of conviction—Power of State Gov- 
ernment under 3. 25(1}—Period of limitation whe- 
ther prescribed within which State Government can 
send for records of case under r. 17(2)—Whether 
State Government precluded from dismissing police 
officer who has been reinstated by subordinate 
authority. 

Under rule 17(2) of the Bombay Police (Punish- 
ments and Appeals) Rules, 1956, the State Gov- 
ernment in revision can convert an order of ac- 
quittal of a police officer who has been proceeded 
against under the Rules, into one of conviction. 

The mere fact that a District Superintendent of 
Police has acquitted a police officer of an offence 
charged against him will not deprive the State 
Government under s. 25(1) of the Bombay Police 
Act, 1951, to hold him guilty of the offence and 
impose on him the punishment of dismissal. 

There is no period of limitation within which 
the Stato Government is empowered to send for 
the records of a case under r. 17(2) and pass 
its orders in revision. 

There is no rule which precludes the State Gov- 
ernment from passing an order of dismissal against 
a police officer who had been reinstated into service 
by any of its subordinates. 

ARJUNRAO BABURAO y. STATE OF BOMBAY. 
62 Bom. L. R. (O.C.J.) 1038. 


————-S. 27. See Bommay Potice Acr, 1951, 
S. 25. 62 Bom. L. R. (0.C.3.) 1038. 
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BOMBAY PREVENTION OF EX-COMMUNI- 
CATION ACT (Bom. XLII of 1949), S. 3. See 
BoMBAY PREVENTION OF Ex-COMMUNICATION ACT, 


1949, S. 6. 
62 Bom. L. R. 818. 


————S. 4. See BOMBAY PREVENTION OF EX- 


COMMUNICATION Act, 1949, S. 6. 
. 62 Bom. L. R. 818. 


——S. 6—Complainant ex-communicated from 
his community obtaining sanction to prosecute 
persons who had passed resolution ex-communi- 
cating complainant—Prosecution launched for such 
offence by police constable—Whether Magistrate 
entitled to take cognizance of offence—Distinc- 
tion between sanotion to prosecute by certain au- 
thority and sanction to enable Court to take cog- 
nizance of offence—Criminal Procedure Code (Act 
V of 1898), Secs. 195(1), 196. 

All that s. 6 of the Bombay Prevention of Ex- 
Communication Act, 1949, requires is a previous 
sanction of any of the authorities mentioned there- 
in to the prosecution of the offender in order that 
the Court can take cognizance of an offence under 
s. 4 of the Act. Section 6 does not contemplate 
that the previous sanction to prosecute should 
be given to any particular individual so that such 
individual alone can file a complaint on the basis 
of which the Court may take cognizance of the 
offence. Therefore, once a sanction for the pro- 
secution of a person charged with an offence as 
required by the Act is granted by the District 
Magistrate in general terms without directing it 
to any particular individual, the Magistrate 
concerned will be entitled to take cognizance of 
the offence, regardless of the fact whether the 
complaint was filed by the person aggrieved or by 
any other person whatever. 

Where a member of a community is ex-com- 
municated without any reservation by a resolution 
of the community or a resolution of those in 
authority, under s. 3 of the Bombay Prevention 
of Ex-Communication Act, 1949, such ex-com- 
munication is rendered invalid and ineffective. 
LAXMAN ZUJ YA y. STATE OF BOMBAY. 

62 Bom. L. R. 818. 


BOMBAY PREVENTION OF FRAGMENTA- 
TION AND CONSOLIDATION OF HOLDINGS 
ACT (Bom. LXII of 1947), S. 27—Transfer of 
Property Act (IV of 1882), Sec. 5—Partition, by 
metes and bounds, of agricultural lands belong- 
ing to joint Hindu family whether transfer with- 
in s. 27(b) of Bom. Act LXII of 1947—Whether 
such partition amounts to ‘transfer’ within s. 5 of 
Transfer of Property Act. 

A partition of agricultural lands belonging to a 
joint and undivided Hindu family by metes and 
bounds amongst the members of that joint family 
is a transfer within the meaning of s. 27(b) of the 
Bombay Prevention of Fragmentation and Con. 
solidation of Holdings Act, 1947. 

A partition of property belonging to a joint and 
undivided Hindu family by metes and bounds 
amongst the members of that joint family would 
amount to transfer within the meaning of the 
word ‘transfer’ used in s. 5 of the Transfer of 
Property Act, 1882. 

DAYABHAI v. STATE OF BOMBAY. 
62 Bom. L. R. 348. 
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BOMBAY PROHIBITION ACT (Bom. XXV of 
1949), S. 66(b). See BOMBAY PROHIBITION ACT, 


1949, S. 103. 
62 Bom: L. R. 717. 


———— 8. 85—Persdn going in vehicle on public 
road in drunken condition—Whether such person 
can be convicted under s. 85(1)(i)—What prose- 
cution has to prove in such a case. 

The fact that a man is going in a vehicle on a 
public road in a drunken condition cannot exempt 
him from the mischief of s. 85 (1)(i) of the 
Bombay Prohibition Act, 1949, 

The test in such a case is not whether the vehi- 
cle was open or closed, or the vehicle was acces- 
sible to the public or the man was visible inside 
the vehicle, but whether the person who-was drunk 
was travelling in a vehicle which was going along 
a public road. All that the prosecution would 
have to prove in such a case for -substantiating 
a charge under s. 85(1)(i) of the Act would be 
that the man was drunk in the sense that he was 
overpowered by alcohol with the symptoms which 
generally follow this kind of intoxication, and if 
the prosecution: succeeded in showing that, then, 
even if that man was going along a public 
road, in a vehicle, cither private or public, 
either visible or invisible, or accessible or in- 
accessible, he would be deemed to be incapable of 
taking care of himself on the hypothesis that, if 
he were not going along in the vehicle, if he were 
going by himself on the public road, he would 
be exhibiting a sort of behaviour which would be 
inconsistent with the behaviour of a normal man. 
SADASHIV v. STATE OF BOMBAY. 

62 Bom. L. R. 853. 


———S. 103—Contraband articles found in 
kotha belonging to accused—Accused contending 
that kotha accessible to many persons and in 
charge of his servant—Mere fact that articles found 
in kotha whether proves that articles in possession 
of accused. 

The presumption contained in s. 103 of the 
Bombay Prohibition Act, 1949, arises only after 
two conditions are satisfied, ‘namely, (i) the ac- 
cused must be found to have been in possession 
of the article described in the section, and (ii) the 
accused must be unable to account satisfactorily 
for the possession. The presumption contained in 
this section cannot be used to infer the fact of 
possession. 

PANDAPPA RACHHAPPA v. STATE. 
62 Bom. L. R. 717. 


BOMBAY PUBLIC TRUSTS ACT (Bom. YXIX 
of 1950), S. 2(13)-Indian Trusts Act (II of 1882), 
Sec. 3—Constitution of India, Arts. 13, 19, 25, 26 
—Whether Roman Catholic parish churches pub- 
lic religious trusts as defined in s. 2(13)—Con- 
Stitutionality of Act. 


The Roman Catholic parish churches are pub- 
lic religious trusts as defined in s. 2(13) of the 
Bombay Public Trusts Act, 1950, and, therefore, 
it is necessary for these trusts to be registered under 
the Act. 

In s. 2(13) of the Bombay Public Trusts Act, 
1950, the word “means” restricts the meaning of 
the word “public trust” to express or constructive 
trusts for either public, religious or charitable pur- 
poses. The word “includes” in s. 2(13) of the 
Act is a word of extension and, therefore, a tem- 
ple, a math etc. are specified in the definition of 
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(Contd.) 


public trust with the specific object of including 
them within that definition even though ordinarily 
they do not fall within that definition. 


. The Bombay Public Trusts Act, 1950, and s. 36 

thereof do not offend arts. 13, 19, 25 and 26 of 

the Constitution of India. 

FarcisuS MASCARENHAS y. STATE OF BOMBAY. 
62 Bom. L. R. 79. 


———S. 36 See BomMBAY PUBLIC TRUSTS Act, 
S. 2(13). 62 Bom. L. R. 790. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. LVII 
of 1947), S. 13—Suit for possession by landlord on 
ground of reasonable and bona fide requirement 
—Whether necessary for landlord to establish 
that his requirement continued pending hearing-of 
suit—Court whether to consider under s. 13(2) 
that landlord able to find alternative accommo- 
dation. : 


When the landlord gives notice seeking to ter- 
minate the tenancy of the tenant on the ground 
‘of reasonable and bona fide requirement under 
s. 13(1)(g) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, and files 
a suit for possession, it is not only essential for 
him to show that at the date when he gave notice 
he reasonably and bona fide required the premi- 
ses for his own occupation but that his need con- 
tinued even pending the hearing of the suit. The 
trial Court's satisfaction on this point must relate 
to the period of the hearing of the suit itself and 
the passing of the decree, and cannot be confined 
to the date of the notice. 


What the Court has to consider under s. 13(2) 
of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is not whether the land- 
lord would be able to find alternative accommo- 
dation for the tenant, but whether greater hard- 
ship would be caused to the tenant if a decree 
for eviction was passed against him than to the 
landlord if no such decree were passed, having 
regard to all the circumstances of the case includ- 
ing the circumstance of availability of other rea- 
sonable accommodation. 

VINAYAK TRIMBAK v. TARACHAND. 
62 Bom. L. R. 785. 


———S. 24, Explanation IH—Whether under s. 
24 and Explanation I withholding any essential 
supply or service includes merely acts or omisstons 
expressly described in Explanation 1]—Landlord 
failing to repair lift or keeping tt in working order 
and thus making if unavailable to tenant—Whe- 
ther landlord has withheld an essential supply or 
service within 5. 24, 


Section 24 and Explanation II to s. 24 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, indicate that withholding any 
essential supply or service includes not merely those 
acts or omissions which are expressly described 
in Explanation II but also all other acts or omis- 
sions which themselves result in such supply or 
service being withheld. Therefore, if the landlord 
omits to effect necessary repairs to his lift or 
otherwise. fails to keep it in working order and 


GENERAL INDEX. 


1097 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT, S. 24— 
(Contd.) 


thus makes the lift uravailable to his tenant, he 
has withheld an essential supply or service to his 
tenant within the meaning of s. 24 of the Act. So 
also if the landlord locks the lift and makes it 
unavailable to his tenant, he has withheld an es- 
sential supply or service to his tenant within the 
meaning of that section. 
Bompay BULLION Assoc. y. JIVATLAL. | . 
62 Bom. L. R. 380. 
——S. 28—Jurisdiction of Court to try suit 
under s. 28 how to be determined—Whether con- 
tentions raised by defendant germane to such de- 
termination—Averments in plaint not disclosing 
relationship of parties as landlord and tenant or 
raising any claim or question arising out of Act 
or its provisions—Defendant clatming relationship 
of landlord and tenant and raising questions re- 
garding his right as tenant under Act—Whether 
suit comes within purview of s. 28. 


For determining the jurisdiction of the Court 
under s. 28 of the Bombay Rents, Hotel and 
Lodging House Rents Control Act, 1947, to en- 
tertain a particular suit, it is only the averments 
in the plaint which must be considered and the 
contentions raised by the defendant in the suit 
are not germane to such consideration. Therefore, 
where in a suit the averments in the plaint do 
not disclose any relationship between the parties 
to the suit as that of landlord and tenant or raise 
any claim or question arising out of the Act or 
any of its provisions, the suit does not come with- 
in the purview of s$s. 28 of the Act merely be- 
cause the defendant claims the relationship of 
landlord and tenant and has mised questions re- 
garding his right as tenant under the Act. 
GoraKHRAM GOKALCHAND y. RAIZADA. 

62 Bom. L. R. 126. 


———S. 29—Bombay Civil Courts Act (Bom. 
XIV of 1869), Secs. 16, 17—Whether Assistant 
Judge can hear and decide revision application 
under s. 29 of Bombay Rent Control Act. 


An Assistant Judge has no jurisdiction to de- 
cide a revision application filed in the District 
Court under s. 29 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. 
VISHWANATH y. PRABHAKAR. 62 Bom. L. R. 950. 


———S. 29—Bombay Civil Courts Act (Bom. 
XIV of 1869), Secs. 5, 8, 14, 16, 17—Whether 
Assistant Judge has jurisdiction 10 hear and dis- 
pose of civil revisional applications under s. 29(3) 
of Bombay Rent Act. 


An Assistant Judge has jurisdiction to hear and 
dispose of civil revisional applications filed in the 
District Court under s. 29(3) of the Bombay 
Rents, Hotel and Lodging House Rents Control 
Act, 1947. A 
B. S. KERKAR v. P. N. SHAH. 62 Bom. L. R. 992. 


BOMBAY SALES TAX ACT (Bom. III of 1953), 
S. 16—Bombay Sales Tax (Procedure) Rules, 1954, 
Rules 10, 21—Meaning of expression “prescribed 
time” in s. 16(4)—Whether s. 16(5) prescribes 
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time for payment of tax assessed under ss. 13 & 
14—Construction of taxing statute. 


Sub-sections (4) and (5) of s. 16 of the Bom- 
bay Sales Tax Act, 1953, must be read together. 
Sub-section (5) of s. 16 of the Act prescribes tho 
time for the payment of tax assessed under ss. 13 
and 14 of the Act, default in payment of which 
would invite the operation of the provisions relat- 
ing to penalty. 

In taxing cases, one rule which the Court should 
particularly bear in mind is the rule of construc- 
tion ex viserribus actus. The Court is bound to 
see that every provision of a statute is construed 
with reference to the context and the other provi- 
sions of the statute and preferably of the same 
section where it is possible to do so. The Court 
is entitled, and even bound, as far as possible to 
see that the interpretation it puts on a particular 
provision makes a consistent enactment of the 
whole statute. In applying these rules the Court 
has to remember that as far as possible nothing 
can be read and nothing can be implied in a 
taxing statute. One can only look fairly at the 
language used, The indispensable starting point 
and the first step is to examine the words of the 
particular provision under consideration, bearing 
in mind that it is not a detached enactment but 
one forming a connected scheme. Another rule is 
that a provision in a taxing statute which imposes 
a penalty must, as far as possible, be construed 
in favour of the assessee provided no violence is 
done to the language used. 

MAHOMED Tayoos v. STATE OF BOMBAY. 
62 Bom, L. R. 657. 


——S. 45. See Bommay SaLss Tax Acr, 1953, 
S. 16. 62 Bom. L. R. 657. 


BOMBAY SALES TAX LAWS (VALIDATING 
PROVISIONS AND AMENDMENT) ACT (Bom. 
XXII of 1959), S. 6. See CENTRAL PROVINCES AND 
Berar Sates Tax Act, 1947, S.11(2). 

62 Bom. L. R. (F.B.) 475. 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (Bom. LXXIX of 1948), 8. 2(27)}—Factorles 
Act (LXII! of 1948), Secs. 2(m), 85—Defined 
premises where articles received for and on be- 
half of customers and returned after executing re- 
quired work whether “shop”? within s. 2(27)— 
Whether works place mainly used in connection 
with such business “shop” within s. 2(27). 

A defined premises, where articles are received 
for and on behalf of customers and are returned 
to them after executing the required work, is a 
premises where services are rendered to the cus- 
tomers and is, therefore, a shop within the main 
part of the definition contained in s. 2(27) of the 
Bombay Shops and Establishments Act, 1948, ir- 
Tespective of the fact whether the customers them- 
selves bring the articles to the premises or have 
then sent there with their agents or servants. 

Where a works place is mainly used in connec- 
tion with the business of rendering services to 
customers which is conducted on the premises, it 
falls within the inclusive part of the definition of 
the word ‘‘shop” in s. 2(27) of the Act. 

Homi BHAJIWALA y. THE STATE. 
62 Bom. L. R. 1021. 
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BOMBAY TALUQDARI TENURE ABOLITION 


ACT (Bom. LXII of 1949), S, 2. See Bompay 


TALUQDARI TENURE ABOLITION Act, 1949, S. 5. 
62 Bom. L. R. (S.C.) 244. 


———-S. 3. See Bomaay TALUQDARI TENURE 


ABOLITION Act, 1949, S. 5. 
62 Bom. L. R. (S.C.) 244. 


———_S. 5—-Bombay Land Revenue Code (Bom. 
V of 1879), Sec. 136—Whether holders of ‘‘Lal- 
liti” lands liable to payment of land revenue— 
“Laliti” lands whether “talugdari lands” —Clause 
(b) of s. 5(1} of Bom. Act LXU of 1949 whe- 
ther derogates from cl. (a) of s. 5(1) of Act— 
Holder of “Laliti” lands whether an occupant 
of unalienated land within s. 136 of Code—Lia- 
bility imposed by s. 5 of Act LXII of 1949 whe- 
ther protected by $. 17(c) of Act. 

Holders of “Lal-liti” lands are liable to payment 
of land revenue under s. 5 of the Bombay Taluq- 
dari Tenure Abolition Act, 1949, read with the 
provisions of the Bombay Land Revenue Code, 
1879. 

“Labbti” lands are “taluqdari lands” within 
the meaning of the Bombay Taluqdari Tenure 
Abolition Act, 1949, 

Clause (a) of s. 5(1) of the Bombay Taluqdari 
Tenure Abolition Act, 1949, is a general provi- 
sion and applies the Bombay Land Revenue Code, 
1879, to all taluqdari lands, while cl. (b) of s. 5(1) 
of the Act is a particular deeming provision with 
regard to the taluqdar and his cadet, Clause (b) 
merely clarifies the position of the taluqdar and 
his cadet under the Act; it does not in any way 
derogate from cl. (a); nor does it cut down the 
width of amplitude of cl. (a). 

The holder of “Lal-liti” Jands is, after the Bom- 
bay Taluqdari Tenure Abolition Act, 1949, an 
“occupant” of “unalienated land” within the 
meaning of s. 136 of the Bombay Land Revenue 
Code, 1879, 

Clause (c) of s. 17 of the Bombay Taluqdari 
Tenure Abolition Act, 1949, affords no protection 
against the liability imposed by s. 5 of the Act. 
RATHOD BHIMJIBHAI v. STATE OF BOMBAY. 

62 Bom. L. R. (S.C.) 244. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT (Bom. LXVII of 1948), S. 4. See 
BOMBAY TENANCY AND AGRICULTURAL LANDS ACT, 


1948, S. 31. 
62 Bom. L. R. 988. 
. 14. See CONSTITUTION OF INDIA, ART. 


62 Bom. L. R. (S.C.) 146. 


————-8. 14—Notice to terminate tenancy for 
default in payment of rent—Notice stating “your 
tenancy is terminated” followed by words that 
possession to be handed over “after three months 
of receipt of this notice’—Whether notice in ac- 
cordance with proviso to s. 14(1). 

The landlords of certain lands, which were in 
Occupation of their tenant and for which rent was 
payable in the form of share of crops, gave a 
notice to the tenant on January 17, 1956, in which 
they stated: “we give you this notice that as you 
failed to give us our share as the owner, your te- 
nancy is terminated. You should hand over pos 
session of our lend after three months of the re- 
ceipt of this notice.” On the question whether the 
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notice was in accordance with the requirements of 
the proviso to s. 14 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, as it stood at the 
material time :— 

Held, that tho words “‘your tenancy is termi- 
nated” in the notice must be read in their proper 
context and along with the words immediately 
following in which the landlords have in express 
and explicit terms called upon the tenant to hand 
over possession of the land after three months 
of the receipt of the notice, ‘and 
` that, therefore, the notice was effectual and 
sufficient and was valid. 

In a notice to quit, though it may not be strictly 
accurate or consistent in the statements embodied 
in it, the test of sufficiency will be satisfied if 
the tenant, who would presumably be conversant 
with the facts and circumstances existing at the 
time, would reasonably be expected to undsrstand 
it as an unequivocal intimation of the landlord’s 
decision to terminate the tenancy under the provi- 
sions of the statute. The Court will construe the 
notice required by the State, as it construes other 
notices to quit, not with a view to finding faults 
in it, which would render it defective, but uf res 
magis valeat, quam pereat. 

RAOJIBHAI v. KARSANBHAI. 
62 Bom. L. R. 461. 


———-8, 14. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT, 1948, S. 43C. 
62 Bom. L. R. "873. 


——-8. 14(1). See Bombay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 25. 
62 Bom. L. R. (F.B.} 802. 


—— S, 15. See Bompay TENANCY AND AGRI- 
CULTURAL LANDS ACT, 1948, S. 84B. 
62 Bom. L. R. 261. 


——8. 25—Applicability of amended s. 25 
(2) to defaults committed before coming into 
force of amendment—Whether s. 25(2) applies 
(1) to applications for possession made prior to 


fore that date, and (3) to tenancies terminated 
on or after that date. 


The amendment made in s. 25(2) of the Bom- |, 
; lands, sold these in 1944 to one P who in turn 


bay Tenancy and Agricultural Lands Act, 1948, 


in 1956, does not apply in cases in which applica- |i 


tions for possession were made prior to August 1, 
1956, when the amendment came into force, and 
which were pending before the Mamlatdar or some 
other authority on that date. The amendment 
will also not apply in cases in which the tenan- 
cies were lawfully terminated before August 1, 
1956, by giving the requisite notices under s. 14 of 
the Act. It will apply in all cases in which the 
tenancies were terminated on or after August 1, 
1956. 
GANPATI APPA y. MARUTI. 

62 Bom. L. R. (F.B.) 802. 


>~—— 5. 29. See Bompay TENANCY AND AGRI- 
CUL TURAE LANDS ACT; 1948, S. 84B. 
62 Bom. L. R. 261. 


—S. 29. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS Act, 1948, S. 25. 
62 Bom. L. R. (F.B.) 802. 


QENERAL INDEX. 





1099 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 31—Notlice under s. 31, to termi- 
nate tenancy for bona fide non-agricultural use of 
lands situate within municipal limits, given on 
November 19, 1956—Validity of such notice— 
Whether notice to be given under s, 43D(1). 


Whereas under s. 31 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, a notice to ter- 
minate tenancy for a bona fide requirement of 
non-agricultural use can be given uyto December 
31, 1956, in respect of agricultural lands situate 
within or without the lmits of a municipality, 
after December 31, 1956, such a notice can only 
be served upon a tenant under s. 43D of the Act, 
in respect of lands covered by s. 43C of the Act. 

Sections 31 to 31D and s. 43D of the Act deal 
with different situations and different time periods. 
Whereas under s. 31 a landlord could terminato 
a tenancy provided he had given a notice under 
that section on or before December 31, 1956, on 
the ground of bona fide requirements for perso- 
nal cultivation and for non-agricultural use, he 
can do so under s. 43D even after December 31, 
1956, but only m respect of lands situate within 
the limits of a mumicipality and only on the ground 
of bona fide requirement for non-agricultural use. 
Section 43D, therefore, does not exclude s. 31 
where a notice under s. 31 could be given upto 
December 31, 1956. The two sections are not com- 
peting with each other nor does s. 31 create any 
obstacle in the way of the working of s. 43D. 
BaPALALBHAI v. MALI KARSANBHAI. 

62 Bom. L. R. 230. 


—— 8. 31— Bombay Tenancy Act (Bom. XXIX 
of 1939}—Interpretation Act, 1889 [52 & 53 Vict. 
Ch. 63), Sec. 38—Bombay General Clauses Act 
(Bom. I of 1904), Sec. 7—Mortgagee in possession 


| introducing tenant on lands in 1948-49 before 


coming into force of Act of 1948—Lands restored 
to owner on application by him under Bombay 
Agricultural Debtors Rellef Act that sale in nature 
of mortgage—Application by owner for declara- 
tion that tenant not tenant of lands—Whether such 
tenant deemed to be a tenant under Act of 1948 


| —Right accrued, what is—Right to take advan- 


August I, 1956; (2) to tenancies terminated be- |. tage of enactment without doing any act to avail 


oneself of that right whether can be deemed “right 


i accrued.” 


The petitioner, who was the owner of certain 


sold these to V. In 1948-49 the opponent was in- 
troduced on the lands as tenant by V. In 1947 tho 
petitioner made an application under the Bom- 
bay Agricultural Debtors Relief Act, 1947, con- 


: tending that the transaction between him and P 
! was a mortgage and mm this proceeding it was held 


that the transaction was a mortgage. An order 
for restoring the lands to the petitioner was made 
on his paying the amount found due. In 1956 the 
petitioner gave a notice to the opponent terminat- 
ing his tenancy and in 1957 he made an appli- 
cation to the Mamlatdar for obtaining a declara- 
tion that the opponent was not a tenant of the 


. lands. The opponent inter alia contended that as 


ho was a tenant of the mortgagee in 1948-49, i.e. 
before the coming into force of the Bombay Te- 
nancy and Agricultural Lands Act, 1948, in 
December 1948, he must be deemed to be a tenant 
under the Act of 1948: — 

Held, that as tho opponent became a tenant of 
the lands for the first timo in 194849 when tho 
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Tenancy Act of 1939 was in force, he was not 
a protected tenant within the meaning of that Act 
and, therefore, he could not be deemed to be a 
protected tenant under s. 31 of the Act of 1948, 

that as the opponent was a tenant from a mort- 
gagee in possession and derived title through him, 
he could not be deemed to be a tenant under s. 4 
of the Act: 

that as the opponent’s lease came to an end 
when the interests of the mortgagee in the lands 
terminated, i.e. when the mortgage was redeemed, 
he could not thereafter be deemed to be a tenant 
under s. 4. 

A mere right existing in the members of the 
community or any class of them to take advan- 
tage of an enactment, without any act done by 
any individual towards availing himself of that 
right, cannot properly be deemed a “right accrued” 
within the meaning of a saving section, such as 
is contained in s. 38 of the Interpretation Act, 
1889, or s. 7 of the Bombay General Clauses Act, 
1904, 

PANDURANG SAKHARAM v. Naco HRU. 
62 Bom. L. R. 988. 


——S. 32—Transfer of Property Act (IV oj 
1882), Secs. 55(6)(b), 52—Tenant becoming 
purchaser of land under s. 32 of Bom. Act 
LXVII of 1948—Charge declared on such land by 
decree of Court for earnest money paid to owner 
of land under agreement of sale—Whether such 
charge can be enforced against land in hands of 
tenant—Transfer of land to tenant under s. 32 
during pendency of suit for declaration of charge 
on land for earnest money whether hit by lis pend- 
ence—A pplicability of s. 55(6)(b) of Transfer of 
Property Act to person becoming owner of pro- 
perty by force of law. 

Where a person who is a tenant of an agricul- 
tural land under the Bombay Tenancy and Agri 
cultural Lands Act, 1948, becomes the purchaser 
of the land by virtue of s. 32 of the Act, a charge 
on that land declared by a decree of a Court to 
the extent of the amount of earnest money paid 
by a person to the owner of that land under an 
agreement of sale cannot be enforced against that 
land in the hands of the tenant-purchaser. 

The transfer of land to the tenant under s. 32 
of the Bombay Tenancy and Agricultural Lands 
Act, 1948, during the pendency of a suit filed by 
a person to whom that land was agreed to be 
sold for a declaration of a charge on that land 
to the extent of the earnest money paid by him to 
the owner of that land and recovery of thai 
amount, is not hit by the doctrine of lis pendens 
dealt with in s. 52 of the Transfer of Property Act, 
1882, and, therefore, the transfer to the tenant wil] 
not be subject to the decision in the suit. 5 
» Section 55(6)(b) of the Transfer of Property 
Act, 1882, refers to a person claiming under a 
seller cither as a result of the death of the seller 
or as a result of a voluntary transfer on the part 
of the seller in favour of such person, but it does 
not contemplate a case of a person who becomes 
the owner of the property by sheer force of law. 

Section 55(6)(b) of the Act comes into opera: 
tion only when it is possible for the vendor to 
give possession of the property to the purchaser 
and yet he fails to deliver it. In that case the pur- 
chaser would have a statutory charge over the pro- 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 32— Contd.) 


perty for the money he had paid either as the 
price or as earnest. But where the contract de- 
pends for its performance upon the vendor re- 
covering possession of the property from the pro- 
tected tenant, the purchaser can very well be said 
to be aware of the contingency of the vendor being 
unable to secure the possession. Therefore, unless 
and until the vendor secured the possession of the 
land and was in a position to deliver it to the 
purchaser, the statutory lien under s. 55(6)(b) 
would not be created in favour of the purchaser 
in respect of the money that he might have paid 
under the contract of sale. 
DNYANU BABA y. GULAB EKNATH. ' 

62 Bom. L. R. 940. 


————S. 34—Bombay Public Trusts Act (Bom. 
XXIX of 1950), Sec. 2(18) & (8)—Manager or 
Shebait of Deyasthan property whether entitled 
to maintain application for possession on ground 
of personal cultivation. 

A manager or a Shebait of Devasthan property 
is not entitled to maintain an application under 
s. 34 of the Bombay Tenancy and Agricultura] 
Lands Act, 1948, to recover possession of the 
Devasthan land cultivated by a tenant on the 
ground of personal cultivation. 

BUVASAHEB TATYASAHEB v. YESU KRISHNA. 
62 Bom. L. R. 219. 


——-S. 34—Lease of land granted by landlord 
for fifteen years to protected tenants on September 
9, [939—Landlord giving notice to tenants on 
March 23, 1954, terminating tenancy from March 
31, 1955—Validity of notice—Expression “one 
year’s notice” in s. 34 whether means notice of one 
calendar year and such notice whether must ter- 
minate tenancy from particular date—Notice when 
there is contractual tenancy when to expire. 

Under s. 34 of the Bombay Tenancy and Agri 
cultural Lands Act, 1948, as it stood Prior to its 
amendment in 1956, the notice under s. 34 of the 
Act ‘must be a notice of not less than twelve 
calendar months and it need not terminate the 
tenancy with effect from any particular date, 
When there is a contractual tenancy, the notice 
must not expire earlier than the date on which the 
period of contractual tenancy comes to an end. 
RAMCHANDRA ANNASAHEB y. DAGADU. 

62 Bom. L, R. (F.B.) 778. 


———-8. 34/3). See Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 84B. 
62 Bom. L. R. 261. 


———S. 43A. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT, 1948, S. 43C. 
62 Bom. L, R. 873. 


— 8. 43C—Bombay Tenancy and Agricultu- 
ral Lands (Amendment) Act (Bom. XXXIII of 
1952}—Bombay General Clauses Act (Bom. I of 
1904), Sec. 7(¢)—Lands situated in municipal 
borough leased to defendant in 1954—Notice ter- 
minating tenancy on grounds of sub-letting and 
failure to cultivate lands personally given in 1955 
—Sult filed in civil Court for eviction before com- 
ing into force of s. 43C—Whether civil Court has 
jurisdiction to grant relief to plaintiff. 

Two pieces of Jand situated within the limits of 
a municipal borough, which belonged to the plain- 
tiff, were leased to’the defendant in 1954. On 
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December 9, 1955, the plaintiff gave a notice to 
the defendant terminating the tenancy on the 
grounds that the defendant had sub-let one of 
the two lands and he had failed to cultivate the 
other piece of land personally, and called upon the 
defendant to vacate the lands. On April 10, 1956, 
the plaintiff filed a suit against the defendant for 
eviction end arrears of rent. Pending the suit 
the Bombay Tenancy and Agricultural Lands 
(Amendment) Act, 1956, which inserted s. 43C 
in the principal Act, came into force on August 1, 
1956. On the question whether the civil Court had 
jurisdiction to grant relief claimed by the plaintiff, 


it was contended that the suit was properly insti’ 


tuted in the civil Court during the period when tho 
Bombay Tenancy and Agricultural Lands (Amend- 
ment) Act, 1952, was in force and that the proviso 
to s. 43C did not affect the jurisdiction of the civil 
Court to continue the trial of the suit properly 
instituted before it:— 

Held, that the general words used in the proviso 
to s. 43C that the right of the tenant will not be 
affected, were not sufficient to divest the Court of 
the jurisdiction in respect of a suit which was 
already instituted before it. 

Under s. 89(2)(b)(ii) of the Act a legal proceed- 
ing in respect of any Tight is to be continued and 
disposed of as if the Act of 1948 was not passed. 
If the words “the said right” used in the 
proviso to s. 43C of the Act of 1948 are 
interpreted to cover institution of proceeding or the 
right to institute proceeding, then obviously there 
would arise a conflict between that proviso and 
the provisions of s. 89(2)(b)(ii) of the Act of 
1948. The only way to reconcile the provisions of 
s. 89 (2)(b)(i#) with the provisions of s. 43C, is 
to make a distinction between a right, which does 
not require the help of a tribunal or a Court 
for its crystallization and. right which essentially 
accrues after the proceedings are instituted and 
to say that the former are covered by the words 
“said right” in the proviso to s. 43C, but not the 
latter. 

The provision contained in s. 70/me) of the Act 
is restricted to a case where the rent has 
been determined under the Act, that is to say, 
under the amended Act. This provision is pros- 
pective and cannot be applied to the rent, which 
accrued due, before the amendment. 

PANDURANG Hari v. SHANKAR MARUTI. 
62 Bom. L, R. 873. 


~———S. 43D. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 31. 
62 Bom. L. R. 230. 


——S. 64. See BOMBAY TENANCY AND AGRI- 


CULTURAL LANDS ACT, 1948, S. 32. 
62 Bom. L. R. 940. 


——8. 70—Surrender of land by tenant 
to landlord accepted by Mamlatdar and possession 
obtained by landlord—Question whether such sur- 
render nominal or sham whether falls within s. 70 
—Whether jurisdiction of civil Court ta decide 
such question ousted by s. 85A. 

Section 70 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, does not empower the 
Mamlatdar to decide the question whether a sur- 
render which has been already accepted by him 
and'in pursuance of which possession has been 
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ordered to be delivered to the landlord, was a 
nominal surrender never intended to be acted upon. 
Therefore, once the landlord obtains possession of 
the lands from a tenant in pursuance of a surrren- 
der which is accepted by the Mamlatdar in ac- 
cordance with the provisions of the Act, the ques- 
tion whether such a surrender was a nominal or 
sham surrender does not fall within the ambit of 
s. 70 of the Act. The jurisdiction of the civil 
Court to decide that question cannot, therefore, be 
ousted by virtue of s. 85 of the Act and the pro- 
cedure under s. 85A is not applicable. 


DADA SAVLA v. VASANT ANANT. 
62 Bom. L. R. 471. 


— 8. Wme). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 43C. 
62 Bom. L. R. 873. 


———S. 70(me)—Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (Bom. XII of 
1956)—Bombay General Clauses Act (Bom. I of 
1904), S. 7—Mamlatdars’ Courts Act (Bom. II 
of 1906)—Suit by landlord filed in civil Court after 
coming into force of amending Act of 1956 for 
arrears of rent for period prior to August I, 1956 
—Whether civil Court has jurisdiction to entertain 
suilt—Whether Marmlatdar can issue direction 
under s. 70(me) for payment of such rent—Mean- 
ing of expressions “under this Act” and ‘“‘deter- 
mined under this Act” in s. 70(me)—Mamlatdar 
whether has power to determine reasonable rent 
for years prior to August 1, 1956, under s. 12 as 
it stood before that date. 

A suit filed by a landlord after August 1, 1956, 

i.e. after the coming into force of the Bombay 
Tenancy and Agricultural Lands (Amendment) 
Act, 1956, for recovering arrears of rent for the 
period prior to August 1, 1956, is maintainable 
in the civil Court. No direction can be issued by 
the Mamlatdar under s. 70(me) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, for the 
payment of arrears of rent due for such period. 
- The words “under this Act” used in s. 70(me) of 
the Bombay Tenancy and Agricultural Lands Act, 
1948, mean “the provisions of the -Act as 
they stand at the time when the application is made 
to the Mamlatdar under this clause.” 

The expression ‘‘determined under this Act” in 
s. 70(me) of the Act means “determined by or 
under the provisions of this Act.” 

Under s. 7 of the Bombay General Clauses Act, 
1904, the Mamlatdar still possesses the power to 
determine the reasonable rent for the years prior 
to August, 1956, under s. 12 of the Act, as it stood 
before August 1, 1956. 

NARAYAN MAHASING y. BALIRAM BHAYDU. 
62 Bom. L. R. 936. 


—S8. 84B—Transfer of Property Act (IV of 
1882), Sec. 11I—Applicability of s. 84B—Transfer 
or acquisition through surrender. 

Section 84B of the Bombay Tenancy and Asgri- 
cultural Lands Act, 1948, cannot apply to cases to 
which s. 29(1) of the Act applies. 

In order that there may be a transfer or acqui- 
sition through surrender, such surrender must be 
a lawful one, made in accordance with the provi 
sions of the Tenancy Act and one whose effect 
would be the total cessation of the tenancy rights 
of the tenant, either under a contract of tenancy 
or under a statutory tenancy. So long as surren- 
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der is not verified and recognized under s. 15 of 
the Act and so long as a tenant still retains the 
right to restoration of possession under s. 291) of 
the Act, there would be no cessation of tenancy 
rights and, therefore, no acquisition or transfer 
of land by the landlord. 


TRAMBAKLAL v. SHANKARBHAI. 
62 Bom. L. R. 261. 


——— S. 85. See BOMBAY TENANCY AND AGRE 


CULTURAL LANDS ACT, 1948, S. 70. 
62 Bom. L. R: 471. 


——___—__8. 85A. See BOMBAY TENANCY AND AGRI- 


CULTURAL Lanps ACT, 1948, S. 70. 
62 Bom. L. R. 471. 


—— S. 88B. See BOMBAY TENANCY AND AGRI” 


CULTURAL Lanps ACT, 1948, S. 34. 
62 Bom. L. R. 219. 


———— S. 89. See BOMBAY TENANCY -AND AGRI- 


CULTURAL LANDS ACT, 1948, S. 43C. 
62 Bom. L. R, 873. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (AMENDMENT) ACT (Bom. XIII of 
1956). See BOMBAY TENANCY AND AGRICULTURAL 
Lanns Act, S. 70(me). 62 Bom. L. R. 936. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDHARBHA REGION AND KUTCH 
AREA) ACT (XCIX of 1958), S. 132—Proceed- 
ings, under enactments repealed by Act, pending 
before Revenue authority on date of commence- 
ment of Act—Whether such authority can remand 
matter for fresh enquiry without considering whe- 
ther it can dispose of it under Act—Procedure to 
be followed in such case by authority. 

Section 132(3) of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, does not wipe out the previous 
proceedings or lay down that all previous orders 
must be set aside and that, in every case, there 
must be q fresh enquiry. In each case, therefore, it 
is necessary for the authority concerned to consi- 
der whether the matter before it cannot be dispos- 
ed of, in accordance with the provisions of the 
Act, on the evidence already led or the findings 
already recorded. If the authority considers that 
additional evidence is necessary, it may take or 
call for such evidence. If after considering the 
evidence on record, the authority finds that under 
the Act certain issues arise, which cannot be dis- 
posed of on the evidence already produced, it may, 
instead of taking or calling fresh evidence, remand 
the matter for a fresh enquiry. The authority may 
adopt one or other of these courses, but it is not 
necessary that every matter should be remanded 
for a fresh enquiry. 

BHAGWANDAS y. MOTIRAM. 62 Bom. L. R. 484. 


——S. 132—Madhya Pradesh Land Revenue 
Code (II of 1955} -Berar Regulation of Agricul- 
tural Leases Act (XXIV of 1951}—Applicability 
of s. 132(2) and 132(3)(b) of Bom. Act XCIX 
of 1958—Suits in which rights claimed under en- 
actments repealed under s. 132 and suits instituted 
under repealed enactments. 

Section 132 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
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Area) Act, 1958, draws a distinction between suits 
in which rights are claimed under the repealed 
enactments and those instituted under the enact- 
ments repealed. The former suits are governed 
by sub-s. (2) of s. 132 of the Act, while cl. (b) of 
sub-s. (3) applies to the latter class of suits. 
CHANDBEG y. RAJE MADHAORAO. 

62 Bom. L. R. (F.B.) 502. 


————-§, 132. See Berar REGULATION OF AGRI- 


CULTURAL LEASES ACT, S. 16A. 
` 62 Bom. L. R. 719. 


CARRIAGE OF GOODS BY SEA ACT (XXVI 
of 1925), SCHEDULE—Bill of lading containing 
endorsement that “cargo on deck at Shipper’s risk” 
—Whether such endorsement, without proof that 
such cargo actually carried on deck, sufficient to 
exclude it from definition of “goods” in d. (c), 
Art. I of Schedule to Act. 

A mere statement in the contract of carriage that 
the goods are on deck will not be sufficient to ex- 
clude such cargo from the definition of the term 
“goods” contained in cl. (c) of Article I of the 
Schedule to the Indian Carriage of Goods by Sea 
Act, 1925. It would be necessary also to prove 
that the cargo in question was in fact carried on 
the deck of the ship. 

SCINDIA STEAM NAVIGATION Co. v. ISMAIL. 
62 Bom. L. R. 265. 


—_— Arr. 1c). See CARRIAGE OF GOODS BY SEA 


ACT, SCHEDULE. 62 Bom. L. R. 265. 
———Art. II 8.—See CARRIAGE oF Goons BY 
SEA Act, SCHEDULE. 62 Bom. L. R. 265. 


CATTLE TRESPASS ACT (I of 1871), S. 22. See 
CRIMINAL PROCEDURE Cone, 1898, S. 161. 
62 Bom. L. R. 497. 


CENTRAL PROVINCES AND BERAR IN- 
DUSTRIAL DISPUTES SETTLEMENT ACT 
(XXII of 1947), S. 22(13). See CENTRAL PRO- 
VINCES AND BERAR INDUSTRIAL DISPUTES SETTLE- 
MENT AcT, 1947, S. 41. 62 Bom. L. R. 178. 


——_S. 22/13) See C.P. AND BERAR INDUS- 
TRIAL DISPUTES SETTLEMENT ACT, S. 47. 
62 Bom. L, R. 535. 


———S, 23(8). See C.P. AND BERAR INDUSTRIAL 
DISPUTES SETTLEMENT Act, 1947, S. 41. 
62 Bom. L. R. 178. 


———S. 23(8). See C.P. AND BERAR INDUSTRIAL 
DISPUTES SETTLEMENT ACT, 1947, S. 47. 
62 Bom. L. R. 535. 


———S. 41—Criminal Procedure Code (Act V 
of 1898), Sec. 5(2}—Trial of offences for making 
illegal changes—Whether jurisdiction of criminal 
Courts barred to try such offences where no deci- 
sion taken under s. 41 by State or District Indus- 
trial Court—Construction of statute—Provision 
that Court shall compulsorily exercise jurisdiction 
whether implies that that Court alone has juris- 
diction. 

For trial of offences under s. 47 of the Central 
Provinces and Berar Industrial Disputes: Settle- 
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ment Act, 1947, for making illegal changes, the 
jurisdiction of the ordinary criminal Courts is not 
barred by anything contained in s. 41 of the Act 
‘where no decision under that section has been 
made by the State or District Industrial Court. 
A provision of law that a Court shall compul- 
sorily exercise a jurisdiction does not necessarily 
imply that that Court alone has the jurisdiction 
to the exclusion of all other Courts. 
DNYANDEO v. SHANKARAPPA. 62 Bom. L, R. 178. 


——____§, 47—Indian Penal Code (XLV of 1860), 
Sec. 43—Deciston of Industrial Court that change 
illegal whether binding on criminal Courts— 
Whether any vicarious liability in criminal: law. 

For purposes of s. 47 of the Central Provinces 
and Berar Industrial Disputes Settlement Act, 
1947, it is not sufficient that the change has been 
declared illegal by an Industrial Court; the crimi- 
nal Court has to come to an independent finding 
that the employer has made an illegal change. 

What ss. 23(8) and 22(13) of the Central Pro- 
vinces and Berar Industrial Disputes Settlement 
Act, 1947, lay down is that the orders passed by 
the Industrial Courts cannot be set aside or chal- 
lenged as incorrect in any civil or criminal 
Court, but these sections do not enact that the 
finding given by the Industrial Courts must be 
accepted as conclusive by the criminal Courts for 
the purposes of criminal prosecutions. 

In the criminal law there can be no vicarious 
liability unless a statute expressly provides for it. 
Therefore, unless there is a clear provision in a 
statute a master will not be criminally liable for 
acts of his servant. 

RADHAKISAN RaMNATH v. RAMJI. 
62 Bom. L. R. 535. 


——-5. 47. See C.P. AND BERAR INDUSTRIAL 
DISPUTES SETTLEMENT ACT, 1947, S. 41. 
62: Bom. L. R. 178. 


———§. 51. See C.P. AND BERAR INDUSTRIAL 


DISPUTES SETTLEMENT ACT, 1947, S. 47. 
62 Bom. L. R. 535. 


—— S. 57. See C.P. AND BERAR INDUSTRIAL 
DISPUTES SETTLEMENT ACT, 1947, S. 41. 
62 Bom. L. R. 178. 


C.P. AND BERAR LETTING OF HOUSES AND 
RENT CONTROL ORDER, 1949, Cl. 13—“Resi- 
dential house” meaning of expression in proviso 
to s. 13(3)(vi)—Landlord occupying own house 
having no amenities of dwelling place or not afford- 
ing sufficient accommodation—Whether such land- 
lord debarred from seeking to terminate tenancy 
of his tenant occupying his other house. 

The expression “residential house” ocuring 
in the proviso to cl. 13(3)(vi) of the C.P. and 
Berar Letting of Houses and Rent Control Order, 
1949, means a house suitable for being used as a 
dwelling place having the necessary amenities and 
affording sufficient accommodation to mest the 
reasonable needs of the landlord and the mem- 
bers of his family, having regard to his status in 
life. Therefore, the mere fact that the landlord is 
occupying his own house will not debar him from 
secking to terminate the tenancy of his tenant if 


GENERAL INDEX. 


1103 


CP. AND BERAR LETTING OF HOUSES 
AND RENT CONTROL ORDER, 1949, CL 13 
—(Contd.) 


the house in his occupation has no amenities of 
a dwelling place or it does not afford sufficient 
accommodation to meet his needs. 


ABDUL LATIF v. D. R. JAODEKAR. 
62 Bom. L. R. 490. 


CENTRAL PROVINCES AND BERAR RELIEF 
OF INDEBTEDNESS ACT (XIV of 1939), S. 13 
(3). See Berar LAND REVENUE Cone, 1928, S. 182. 

62 Bom. L. R. 63. 


CENTRAL PROVINCES AND BERAR SALES 
TAX ACT (XXI of 1947), S. 3. See CENTRAL 
PROVINCES AND BERAR SALES Tax ACT, 1947, S. 4. 

62 Bom. L. R. 187. 


—— S. 4—Government of India Act, 1935 [25 
& 26 Geo. 5, Ch. 42}, Sec. 311(2); 7th Sch., List | 
Il, entry 48; List I, entry 46—Constitution of India, 
Art. 366(6); 7th Sch., List II, entry 54; List IL, 
entry 85—Whether ss. 8 & 11(5) control s. 4— 
Provisions of taxing statute providing for recovery 
of tax whether controls its charging provisions— 
Tax levied by Act XXI of 1947 whether a corpo- 
ration tax—Whether power of officer to receive 
and issue certificate implies power to consider 
whether certificate ought to be tssued—Person 
officiating whether has same jurisdiction as person 
for whom he is officlating—Powers and duties 
under s. 3(2) whether come into play in absence 
of rules framed under Act. 

Sections 8 and 11(5) of the Central Provinces 
and Berar Sales Tax Act, 1947, give powers and 
lay down a machinery for the effective realization 
of the tax which is levied under s. 4 of the Act, 
and these sections do not affect the liability to 
pay created by s. 4. Therefore, s. 4 of the Act 
controls and governs the provisions of ss. 8 and 
11(5) of the Act and not vice versa. 

The provisions of a taxing statute providing the 
machinery for recovery of tax cannot control its 
charging section or other provisions creating the 
liability to pay the tax. 

The tax levied by the Central Provinces and 
Berar Sales Tax Act, 1947, cannot be said to be 
a corporation tax as defined in s. 311 of the 
Government of India Act, 1935, and art. 366(6) 
of the Constitution of India, simply because the 
incidents of the tax might fall on corporations. 

If the substance of a legislation fall within the 


. legitimate power of the Legislature, the legisla- 


tion does not become invalid merely because it 
incidentally encroaches upon a subject or affects 
a matter outside its authorised sphere. 

Tho power of an officer to receive applications 
and to issue a certificate necessarily implies the 
power to consider whether such certificate ought 
to be issued. 

A person who is officiating holds the same rank 
and has unless otherwise specified the same juris- 
dicton as the person in whose place he is officiat- 

g- 

Under the mandatory provisions of s. 3(2) read 
with s. 3(7) of the Central Provinces and Berar 
Sales Tax Act, 1947, unless rules are framed under 
the Act, the power conferred upon officers and 
the duties to be performed by them under s. 3(2) 
of the Act cannot come into play. 

CENTRAL POTTERIES y. STATE OF M.P. 
62 Bom. L. R. 187. 
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C.P. AND BERAR SALES TAX ACT (XXI of 
1947), S. 8. See CENTRAL PROVINCES AND BERAR 
SALES Tax ACT, 1947, S. 4. 62 Bom. L. R. 187. 


———S. 10—Central Provinces and Berar Sales 
Tax Rules, 1947, Rule 32—-Notice under ss. 10(3) 
& 11(4)(a) whether can be issued beyond three 
years from date of assessment—Whether period 
of limitation in s. 11-A should be read into s. 10(3) 
read with s. 11(4){a). 

A notice in form XII (as prescribed by r. 32 
of the Central Provinces and Berar Sales Tax 
Rules, 1947) issued under s. 10(3) read with 
s. 11(4)(a) of the Central Provinces and Berat 
Sales Tax Act, 1947, can be issued beyond the 
period of three years from the date of the assess- 
ment of the assessee for the relevant period. 
RAMKRISHNA v. SALES TAX OFFICER. 

62 Bom. L, R. 172, 


———-§. 11. See CENTRAL PROVINCES AND 


Berar SALES Tax Acr, 1947, S. 10. 
62 Bom. L. R. 172. 


———§. 11. See CENTRAL PROVINCES AND 
BERAR SALES Tax ACT, S. 4. 
62 Bom. L. R. 187. 


——S. 11(2)—Bombay Sales Tax Laws (Væ 
lidating Provisions and Amendment) Act (Bom. 
XXII of 1959), Sec. 6—Notice under s. 11(2) of 
Act XXI of 1947 whether can be issued more than 
three years after period for which assessment pro 
posed—W hether decision in Bisesar House v. State 
of Bombay (60 Bom. L. R. 1395) good law after 
introduction of sub-s. (3) in s. LIA of Act. 

A notice under s. 11(2) of the Central Provin 
ces and Berar Sales Tax Act, 1947, can be issued 
more than three years after the expiry of the period 
for which it is proposed to make the assessment. 

In view of the amendment introduced in s. 11A 
of the Central Provinces and Berar Sales Tax Act, 
1947, by s. 6 of the Bombay Sales Tax Laws 
(Validating Provisions and Amendment) Act, 1959, 
the decision in Bisesar House v. State of Bombay, 
(60 Bom. L. R. 1395), can no longer be regarded 
as good law, in so far as it lays down that a notice 
under s. 11(2) of the Central Provinces and Berar 
Sales Tax Act, 1947, cannot be issued more than 
three years after the expiry of the period for which 
it is proposed to make the assessment. 

SHAH RAMCHAND v. G. G. NFRKAR. 
62 Bom. L. R. (¥.B.) 475. 


————S. IIA. See CENTRAL PROVINCES AND 
Berar SALES Tax Act, 1947, S. 10. 
62 Bom. L, R. 172. 


——S. IIA) & (3). See CENTRAL PROVIN- 
CES AND BERAR SALES Tax Act, 1947, S. 11(2). 
62 Bom. L. R. (F.B.) 475. 


CENTRAL PROVINCES AND BERAR SHOPS 
AND ESTABLISHMENTS ACT (XXII of 1947), 
S. 9—Constitution of India, Arts. 19(1)(g), 19(6) 
—Whether ss. 9(1) & 9(2) in so far as these re- 
late to an employer violate art. 19(1)(g) read 
with art. 19(6). 

The provisions of ss. 9(/) and 9(2) of the 
Central Provinces and Berar Shops and Establish- 
ments Act, 1947, in so-far as these relate to an 
employer are not ultra vires the State Legislature, 
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as there is nothing in them which is repugnant to 
or viclates the constitutional guarantee contained 
in art. 19 (1)(g) read with art. 19(6) of the Con- 
stitution of India. 

Quaere: Whether s. 9(1) of the Act applies to 
the case of a businessman who does not have 
any employee working in his shops and is alone 
conducting his shop and serving his customers. 
STATE OF BOMBAY v, JAWADEKAR. , 
62 Bom. L. R. 183. 


CITY OF NAGPUR CORPORATION ACT (II 
of 1950), 8. 9D (d)\(vi}—Central Provinces and 
Berar General Clauses Act, 1914, Sec. 15—Mills 
nominating person under s. 9(1)(d)(vi). and such 
person notified as councillor—Whether mills can 
recall such councillor and re-appoint another per- 
son in his place under s. 9(1)(d)(vi). 

Once a person has been appointed under 
s. 9(1)(d)(vi) of the City of Nagpur Corpora+ 
tion Act, 1948, and his appointment has been 
notified under s. 16 of the Act, the mills have no 
control over the appointee. He will continue to 
remain in office for a period of five years unless 
he incurs a disqualification under s. 15 or 19 of 
the Act. Therefore, where the Directors of tho 
Cloth Mills at Nagpur had nominated a person 
under s. 9(1)(d)(vi) of the Act as a councillor 
of the Corporation and he was duly notified under 
s. 16 of the Act, held that the Directors had no 
powers to recall such a councillor on the ground 
that he had lost their confidence and had, there- 
fore, become incapable of acting as a councillor. 
JEHANGIR V. CORPORATION, NAGPUR. 

62 Bom. L, R. 450. 


———S. 15. See Crry oF NAGPUR CORPORA: 
TION ACT, 1950, S. 9(7)(d)(vi). 
62 Bom. L. R. 450. 


——S. 16. See Crry oF NAGPUR CORPORA- 
TION ACT, 1950, S. 9(7)(d )(vi). 
62 Bom. L, R. 450. 


———S. 19. See CITY oF NAGPUR CORPORA- 
TION Act, 1950, S. 9(1)(d) (vi). 
62 Bom. L. R. 450. 


CHARGE. See CRIMINAL PROCEDURE Cops, 
S. 198. 62 Bom. L. R. (S.C.) 143. 


CIVIL PROCEDURE CODE (V of 1908), S. 2(2). 
An order passed by the Court directing payment 
of interim maintenance under s$. 24 of the Hindu 
Marriage Act, 1955, does not amount to a decree 
as defired in s. 2(2) of the Civil Procedure Code, 
1908, and is, therefore, not appealable under s. 28 
of the Hindu Marriage Act. 
PRITHVIRAJSINHJI y. SHIVPRABHAKUMARI. 
62 Bom. L. R. 47. 


———-.. 11—Indian Contract Act (IX of 1872), 
Sec. 65—Trustees of Deosthan unauthorizedly sell- 
ing trust property to plaintiff—Suit for possession 
by Deosthan against plaintiff and trustees but 
trustees joined as formal parties and no rellef 
claimed against them—Plaintiff contending that if 
sale void Deosthan to be ordered to refund com 
sideration—Sult decreed and no appeal. filed—Suit 
by plaintiff against trustees fo recovering consi- 
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deration—Whether judgment in former suit res 
judicata on question of liability. of trustees—Dis 
cretionary relief claimed in former suit and issue 
raised’ on it—Whether principle of res judicata 
applies to such issue—Applicability of principle 
of res judicata where raising of issue not obliga 
tory—Principle embodied in s. 65, Indian Cor 
tract Act, whether can be extended to property 
purchased from consideration of void contract. 
A house belonging to a Deosthan was sold to 
the plaintiff for Rs. 2,000 by the defendants who 
were its trustees. Another trustee of the Deosthan 
filed a suit on its behalf against the plaintiff for a 
declaration that the sale of the house was void 
and for possession. The defendants were made 
. formal parties to the suit and no relief was claim- 
ed agamst them. The plaintiff contended that if 
the sale-deed was found to be void, the Deosthan 
should be put to terms and ordered to pay back 
Rs. 2,000. There was no prayer by the plaintiff 
that the defendants should be put to terms. The 
plaintiff's plea was rejected and the suit was de- 
creed, the trial Judge finding that neither the Deos- 
than nor the defendants could be put to terms 
before setting aside the sale. There was no appeal 
against the decree. Thereafter the plaintiff filed a 
suit against the defendants and the Deosthan and 
inter alia contended that a decree should be passed 
against the defendants for Rs. 2,000. On the ques: 


tion whether the judgment in the previous suit - 


was res judicata on the question whether the de- 
fendants should be ordered to refund Rs. 2,000 
to the plaintiff :— 

Held, that as the parties in the former suit had 
not joined issue on the question of the liability 
of the defendants to refund Rs. 2,000 and as there 
was no adverse finding in the judgment in the 
previous suit against the defendants, the judg- 
ment did not operate as res judicata on the ques- 
tion of the liability of the defendants to pay 
Rs. 2,000 to the plaintiff. 

If a relief in a suit is claimed in fact, whether 
discretionary or not, and an issue raised on it the 
principle of res judicata would apply as the relief, 
though discretionary, having been claimed, it is 
a matter directly and substantially in issue. If a 
particular issue has not been raised, the principle 
of res judicata would still apply to it if that issue 
ought to have been made a ground of defence or 
attack. But this principle would not apply if the 
Taising of that issue was discretionary and not 
obligatory. 

The principle embodied in s. 65 of the Indian 
Contract Act, 1872, cannot be extended to pro- 
porties purchased from the consideration of a void 
contract. 

MATHURABAI v. RAMKRISHNA. 62 Bom. L. R. 360. 


——8. 13—Meamning of words “as if’ in 
s. 44A (1). 

The words “as if” are used in s. 44A (J) of 
the Civil Procedure Code, 1908. to make the whole 
scheme of O. XXI of the Code applicable in res- 
pect of execution of decrees of ‘foreign Courts 
mentioned in s. 44A (1). The words “as if” do 
not mean that the decree sought to be executed 
in India must be treated as having been passed 
by a Court of competent jurisdiction. The exe- 
cuting Court must refuse execution of any such 


decree if it falls within any of the exceptions spe . 
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cited i in cls. (a) to (f) of s. 13 of ‘the Code. 
Morzays LTD. v. ROSHANLAL. 
62 Bom. L. R. (0.C.J. 608. 


————-S. 34(2). See Civ. Procepure Con, 
1908, O. XLVII, R. 1. 62 Bom. L. R. 590. 


——-S. 44A (J). See CIVIL PROCEDURE CODE, 
1908, S. 13. . 62 Bom. L. R. (0.C.3.) 608. 


S. 105—Party aggrieved by appellate order 
of remand made by appellate Court not appeal- 
ing—W hether conclusiveness attaches only to order 
ef remand and not to finding on which order 
based—Preliminary point of fact decided by trial 
Court when can be preliminary point within 
O. XLI, r. 23—Distinction between preliminary 
point and preliminary issue. 

Where an order of remand is made by the ap 
pellate Court and the party aggrieved has not 
appealed though an appeal lies therefrom, not 
only the order of remand but the finding which 
the appellate Court gave in support of that order of 
remand are final and conclusive under s. 105(2) 
of the Civil Procedure Code, 1908. . 

Even if the point decided by the trial Coun 
happens to be a point of fact, but if the test is 
satisfied that the point was such that a decree 
could have been granted by the trial Court on 
the besis of its decjsion on that point, then, it 
would be & preliminary point within the meaning 
of O. XLI, r. 23, of the Civil Procedure Code, 
1908. 

The expression ‘preliminary point’ does not mean 
the same thing as a ‘preliminary issue’. A ‘preli- 
minary point’ means a point, the determination of 
which enables the trial Court to pass a decree 
and relieves it from the necessity of determining 
the other points involved in the suit. 

Bart GYANOBA y. MAHADU. 62 Bom. L, R. 341. 


——_. I, RR. 11 and 12—Co-plaintiffs engag- 
ing their separate advocate or counsel to conduct 
their individual case—Whether such practice per- 
missible—Court’s power under r. 11 where differ- 
ent advocates appear for different plaintiffs or 
different defendants whose defence set out in com- 
mon written statement—Practice. 

Where more persons than one join as co-plain- 
tiffs in a suit, each of the plaintiffs has not got 
an individual right of engaging his own advocate 
or counsel and conducting the case independently 
of the other plaintiffs. 

In cases where more than one person have 
joined as co-plaintiffs,- there should be only one 
counsel who should be in exclusive charge of the 
case on behalf of all of them. Examination or 
cross-examination of witnesses should be done by 
one of the counsel appearing on behalf of the 
plaintiffs where more than one appear and it is 
not right to allow more than one of their counsel 
to do it. 

Where different advocates appear for different 
plaintiffs or different defendants whose defence 
is set out in one common written statement, the 
Court under O. I, r. 11, of the Civil Procedure 
Code, 1908, has the power to direct any of these 
advocates to be in charge of the case for all the 
plaintiffs or defendants as the case may be. 
VENKATRAO v, NARAYANLAL. 62 Bom. L. R. 947. 
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CIVIL PROCEDURE CODE, O. IV, RR. 1 & 
2. See CIVIL PROCEDURE Cope, 1908, O. VI, R. 14. . 
62 Bom. L. R. 251. 


———O. VI, R. 1—Rules of the High Court of 
Bombay (Original Side), 1957, Chap. XXXII, r. 3 
—Basic requirements of verifications of pleadings 
and contents of affidavits—Application made by 
petition to comply with requirements about con- 
tents, signing and verification of pleading as pro- 
vided in O. VI—Person verifying, in petition of 
Pleading, statements in part of paragraph as true 
to his own knowledge and rest of statements upon 
information and belief—How such verification to 
be made—Statements, made in affidavit in support 
on information and belief, how to be made— 
Practice. 

In proceedings where the application is to be 
made by a petition under the Rules framed by 
the High Court applicable on its Original Side, 
the petition must be deemed to be a pleading as 
defined by O. VI, r. 1, of the Civil Procedure 
Code, 1908, and must comply with the require- 
ments about the contents, signing and verification 
of a pleading as contained in the said Order. 

In verifications of petitions and of pleadings the 
provisions of O. VI, r. 15(2), of the Code must 
be strictly complied with and, therefore, when 
the person verifying verifies the statements in a 
part of a paragraph as true to his own knowledge 
and the rest of the statements in the same para- 
graph upon information and belief, the respective 
parts must be so referred to that the same can 
be clearly identified, so that it would be possible 
to know which particular statement or statements 
are verified as truc to his own knowledge and 
which only on information and belief. 

The affidavit in support of the statements in 
the petition must comply with the requirements 
of O. XIX, r. 3, of the Civil Procedure Code, 
1908, and, therefore, when statements are made 
in an affidavit on information and belief, the 
sources of information should be clearly dis- 
closed and the grounds of belief also must be 
Stated with sufficient particularity to enable the 
Court to judge whether it would be safe to act on 
the deponent’s belief. . 
CONSOLIDATED Fooos CORPN. v. BRANDON & Co. 

62 Bom. L. R. (0.C.J.) 799. 


————0. VI, R. 14—Plaint not properly signed 
or verified whether makes sult ineffective, inope- 
rative or void—Whether re-signing and re-verlfica- 
tion of plaint relates back to original date of sult 
—Amendment of properly instituted plaint whether 
relates back to original plaint—Whether words 
“duly authorized” in O. VI, r. 14 restricted to 
mean authorized by proper written authority or 
by power of attorney—Plaint whether can be pre- 
sented only by plaintiff Personally or by person 
duly authorized by him—Practice (Civil)—Plead- 
ings—Courts receiving pleadings to require that 
requirements of O. VI, rr. 14 & 15 and O. VOL, 
r. 1 should be complied with. 

If a plaint is not properly signed or verified but 
is admitted and entered in the Tegister of suits 
it does not cease to be a plaint and the suit can- 
not be said not to have been instituted merely 
because of the existence of some defects or irre- 
gularities in the matter of signing and verification 
of the plaint. When a defective plaint is rectified 
and re-signed and re-verified on a subsequent date, 
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the re-signing or the re-verification of the plaint 
relates back to the original date of the suit. Even 
when the plaint is amended after it is properly 
instituted, the amendment relates back to the orb 
ginal plaint unless the amendment adds new parties 
or new properties. 

The expression “signed by any person duly au- 
thorized by him to sign the same” in O. VI, r. 14, 
of the Civil Procedure Code, 1908, is not restrict- 
ed to written authorizations. If the authorization 
is proved, even oral authorization must be taken 
as sufficient. 

Order IV, r. 1, of the Civil Procedure Code, 
1908, does not require that a plaint should be 
presented by the plaintiff personally or by a per- 
son duly authorized by him. It can be presented 
by any person. In the case of a suit where there 
are two or more plaintiffs, presentation of the 
plaint by one of the plaintiffs or by the pleader 
of one of the plaintiffs will be a proper presenta- 
tion. 

Courts receiving pleadings and Officers autho- 
tised to receive pleadings must see that the re- 
quirements of O. VI, rr. 14 and 15 and of O. VI, 
r. 1, of the Civil Procedure Code, 1908, are pro- 
perly complied with. 

ALL INDIA REPORTER y. RAMCHANDRA. 
62 Bom. L. R. 251. 


———O. VI, R. 15. 
Cope, 1908, O. VI, R. 14. 


———-O. VI, R. 15(2). See Crvm PROCEDURE 
Cone, O. VI, R. 1. 62 Bom. L. R. (0.C.J.) 799. 


———0. VI, r. 17—Amendment of written 
Statement when can be allowed—Plaintif accept- 
ing costs “under protest” under order allowing 
amendment of written statement whether can 
subsequently challenge such order—Indian Evi- 
dence Act (I of 1872), Sec. 50—Opinion of per- 
sons on question whether certain persons are 
members of joint Hindu family whether relevant 
under s. 50—Hindu law—Partition—Evidence 
of partition—Income of joint family shared in 
particular manner by members of family whe- 
ther evidences partition in family. 

Where a plaintiff accepts costs “under protest" 
under a Judge’s order allowing amendment of 
the written statement and he does not reserve the 
right to challenge the order at the time of accept- 
ing the costs, he cannot afterwards challenge the 
order allowing the amendment of the written 
statement. 

If in his written statement the defendant pleads 
that he does not contest a fact pleaded by the 
plaintiff which is not an allegation against the 
defendant and of which the defendant has no 
personal knowledge, he cannot be prevented 
from amending such a pleading. If, however, 
the defendant makes an admission of any of the 
facts alleged against him, then it may not be pro- 
per to allow him to amend the written statement 
to deny that admission of the facts alleged against 
him. 


See Crvm PROCEDURE 
62 Bom. L, R. 251. 


In the case of an amendment of the plaint, an 
amendment to the plaint should not be granted 
if it would convert the suit or the claim into one 
of a different and inconsistent character. In tho 
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cass of an amendment to the written statement, 
an amendment should not be granted if it would 
convert the defence into another of a different 
and inconsistent character. An amendment to 
the written statement can never affect the nature 
of the suit; it can only alter the nature of ths 
defences. 

When there is a question as to whether certain 
persons are members of a joint Hindu family or 
not, it is not always necessary to adduce evidence 
merely of members of the joint Hindu family. 
The opinion of persons may also be relevant 
under s. 50 of the Indian Evidence Act, 1872. 

Merely because the income of a joint Hindu 
family is being shared in a particular manner 
by the members of the joint family, it does not 
show that there was a partition in the family. 
SHRIRAM v. GOURISHANKAR, 

62 Bom. L, R. 336. 


———O0. VIL, R. ft. See Oyn Procepurr 
Cong, 1908, O. VI, R. 14. 62 Bom. L. R, 251. 


———O. VI, R UL See Cmm PROCEDURE 
Cope, 1908, O. VL, R. 14. 62 Bom. L. R. 251. 


————0. VIL r. U-—Rejection of platnt— 
Plaint rejected on ground that plaintiff had failed 
to furnish information called for by Court— 
Whether application to restore such plaint to file 
maintainable. i 

The Court cannot reject a plaint merely on the 
ground that the plaintif was called upon by the 
Court to furnish the necessary information but 
had failed to do so. An application made by the 
plaintiff for restoring a plaint to file, rejected on 
such ground, is maintainable. 
ISUBMIYA BABAMIYA v. VISHNU. 

62 Bom. L. R. %45. 


———O, IX, R 13, proviso—Applicability of 
proviso—Money decree against two defendants 
for breach of contract—Whether provisions of 
proviso to O. IX, r. 13 attracted to such decree. 

For the application of the proviso to O. IX, 
r. 13, of the Civil Procedure Code, 1908, what 
is necessary is that the original decree which is 
being sot aside at the instance of only ons defen- 
dant should be of such a nature that it cannot be 
set aside as against that defendant only. Such 
decrees are, for instance, a decree for possession 
of a house in the joint possession of persons, a 
partition decres, and a decree for joint possession 
of property in the joint possession of two or 
more persons. 

Where the original decree was a decree for a 
certain specified amount passed against two 
defendants, who were previously members of a 
partnership, for breach of a contract with the 
plaintiff, held that such a decree for money was 
not of such a nature that it could not be set aside 
against one defendant only and to such a decree 
the provisions of the proviso to O. IX, r. 13, 
of the Code were not attracted. 

VASANT JaTWANTRAO y. 'FUKARAM. 
62 Bom. L, R, 722. 


———-O0. XIX, R. 3. See CIVIL PROCEDURE 
Cong, 1908, O. VI, R. 1. 


í 62 Bom. L, R. (0.C.J.) 799, 
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CIVIL PROCEDURE CODE, 0. XXI. See Cw 
PROCEDURE Cong, 1908, S. 13. 
62 Bom. L. R. (0.C.J.) 608. 


———O. XXI, R. 11—Execution application 
Stating number of suit but date of decree incor- 
rectly stated—Whether such application in accord- 
ance with law—Mistake in date of decree whether 
a material irregularity in execution application. 

In an application for execution of a decree the 
number of the suit in which the decree was pass- 
ed and all other details were correctly stated but 
the date of the decree was incorrectly stated. On 
the question whether the application was in ac- 
cordance with law:— 

Held, that the error in stating the date of the 
decree in the execution application was not e 
material defect so as to make it difficult for the 
Court to take cut execution in accordance with 
law, and 

that, therefore, notwithstanding the error in 
the date of the decree the execution application 
was in accordance with law. 

FULCHAND HIRCHAND v. CHANDURKAR. 
62 Bom. L. R. 214, 


————— 0O. XXI, R, 37—Whether judgment- 
debtor can absent himself and appear through 
his counsel in answer to notice under O. XXI, 
r. 37(1)—Judgment-debtor present in Court in 
answer to such notice but at adjourned hearing 
remaining absent and appearing through counsel 
—Whether Court has jurisdiction to issue war- 
rant for arrest of judgment-debtor. 

In answer to a notico issued under O. XXI, 
r. 371), of the Civil Procedure Code, 1908, the 
judgment-debtor must appear in Court in person 
and his appearance through a counsel is not 
enough. 

Where a judgment-debtor was present in Court 
on the date originally mentioned in the notice 
issued under O. XXI, r. 37(1), of the Code, and 
the matter was adjourned to a subsequent date, 
but on that date he remained absent and his coun- 
sel put in his appearance on his behalf on the 
adjourned date, 

Held, that this was not a sufficient compliance 
with the requirements of the notice and of the law, 
and 

that the Court could under O. XXI, r. 37/2), of 
the Code order the issue of a warrant for the arrest 
of the judgment-debtor. 

The provisions of O. XXI, r. 40, of the Cods, 
apply after the judgment-debtor appears in Court 
in pursuance of either of a notice or & warrant 
under O. XXI, T. 37. 

MADHUSUDAN PRABHAKAR v. TRIMBAK. 
62 Bom. L. R. 599. 


————Q. XXI, R. 40. See Cry. PROCEDURE 
CoDF, 1908, O. XXI, R. 37. 
62 Bom. L. R. 599. 


——0. XXI, r. 53—Preliminary mortgage 
decree for sale obtained by judgment-debtor, at- 
tached by his creditor decree-holder—Whether 
attaching decree-holder can obtain final decree and 
execute it. 

Under O. XXI, r. 53, of the Civil Procedure 
Code, 1908, a decree-holder can attach a prelimi- 
nary mortgage decree for sale obtained by his 
judgment-debtor and obtain a final decree and 
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thereafter execute the same as provided for in sub- 
rr. (2) and (3) of r. 53 of O. XXI of the Code. 
BALKRISHNA EKNATH y. SHANTILAL. 

62 Bom. L. R. “410. 


———-—O, XXI, R. 38—Presidency Small Cause 
Courts Act (XV of 1882), Sec. 9—Property attach- 
ed by City Civil Court in execution of decree pass- 
ed by it—Obdjection to attachment made by person 
and Court deciding against him—Suit by such per- 
son filed under O. XXI, r. 63 in Small Causes 
Court to establish his right to attached property 
—Whether Small Causes Court has jurisdiction to 
entertain suit. 

Where in execution of a decree passed by the 
City Civil Court some property is attached by 
that Court and under O. XXI, r. 58, of the Civil 
Procedure Code, 1908, objection to the attachment 
is made by a person and the Court decides the 
matter against him, such a person cannot file a 
suit under O. XXI, r. 63, of the Code in the Small 
Causes Court to establish his right to the attached 
property. Such a suit can only be brought in the 
City Civil Court which had made the order of at- 
tachment in execution of the decree. 

KHEMCHAND & Co. v. SHIVDANMAL. 
62 Bom. L. R. 985. 


—~——O. XXI, R. 63. See Crvm PROCEDURE 
Cobe, 1908, O. XXI, R. 58. 
62 Bom. L. R. 985. 


———0. R. 1—The Companies (Court) 
Rules, 1959, Rule 292—Indian Companies Act 
(VII of 1913), Sec. 280—W hether Corporation can 
sue in forma pauperis—Official Liquidator of 
limited liability company whether can fle suit 
in forma pauperis to obtain possession of com- 
pany’s property. 

A Corporation is entitled to sue in forma pau- 
peris, and, therefore, the Official Liquidator of a 
limited liability company can, under O. XXXIII, 
r. 1, of the Civil Procedure Code, 1908, institute 
a suit In forma pauperis for obtaining possession 
of the property belonging to the company. 
GENDALAL MILLS v. BASANT KUMARIBAI. 

62 Bom. L. R. 594. 


—-———O. XLI, R. 23. See Crvm PROCEDURE 
Cone, 1908, S. 105. 62 Bom. L. R. 341. 


——0. XLII, R. 1. See Crvm PROCEDURE 
Cope, 1908, S. 105. 
62 Bom. L. R. 341. 


—————-0. XLVI R. 1—Suit for damages con- 
taining no averment in plaint regarding interest but 
interest claimed in prayer clause—Court decreeing 
damages but not awarding interest to plaintif — 
Apphcation by plaintif under O. XLVII, r. 1 for 
review of decree after lapse of four years after its 
passing—Court granting review and awarding 
interest—Validity of such order—Whether refusal 
or omission by Court to grant interest “an error 
apparent on the face of the record’’—Prayer clause 
whether sufficient to enable plaintiff to obtain relief 
in absence of specific averment in plaint. ` 

In a suit for damages filed by the plaintiff there 
was no specific averment in the plaint regarding 
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interest, but in the prayer clause the plaintiff claim- 
ed interest from the defendant. The defendant 
denied the entire claim of the plaintiff. The trial 
Court did not frame any issue regarding the liabi- 
lity of the defendant to pay interest, and though it 
decreed the plaintiff's claim, it did not award inte- 
rest to the plaintiff, Four years after the deci- 
sion of the suit, the plaintiff made an application 
under O. XLVII, r. 1, of the Civil Procedure Code, 
1908, for review of the decree alleging inter alia 
that there was an error apparent on the face of the 
record. The Court granted a review. On the 
question whether the Court was in error in review- 
ing its judgment and decree and granting interest 
to the plaintiff: — 

Held, that as there is a conflict of judicial opi- 
nion on the question whether interest on damages 
should be granted or not, it would be incorrect 
to say that the Court in refusing or omitting to 
grant interest had committed an error apparent 
on the face of the record; 

that as there was no specific averment in the 
plaint with regard to the claim of interest, the 
prayer clause was insufficient to enablo the plaintiff 
to obtain the appropriate relief; 

that under s. 34/2) of the Civil Procedure Code, 
the Court must be deemed to have refused interest, 
and as the plaintiff had failed to file a review peti- 
tion for a long time, that fact suggested that he 
had not consciously claimed interest on tho amount 
of damages, and 

thet if tho grant of interest was in the discretion 
of the Court and the Court in its exercise had not 
awarded it to the plaintiff, it was not appropriate 
for the Court to review its previous decision; and 

that, therefore, the order of the Court granting 
teview should be set aside. 

UNION OF INDIA y. SARASWATIBAI. 7 
62 Bom. L. R. 590. 


CODE OF CRIMINAL PROCEDURE (BOM- 
BAY AMENDMENT) ACT (Bom. LIV of 1959), 
Ss. 2, I—Criminal Procedure Code (Act V of 1898), 
Sec. 41l—Proceedings pending before Presidency 
Magistrate before commencement of Bom. Act 
LIV of 1959—Whether such proceedings for pur- 
poses of appeal therefrom governed by s. 411 of 
Code as amended by Bom. Act LIV of 1959. 
Proceedings pending before a Presidency Magis- 
trate immediately before the commencement of 
the Code of Criminal Procedure (Bombay Amend- 
ment) Act, 1959, are governed for the purpose of 
an appeal to be preferred therefrom by s. 411 of 
the Code of Criminal Procedure, 1898, as it stood 
before its amendment by the aforesaid Act of 1959. 
MAHOMED ĪDRIS y. STATE. 
62 Bom. L, R. 216. 


——S. 3. See CODE oF CRIMINAL PROCEDURE 
(BOMBAY AMENDMENT) ACT, 1959, S. 2. 
62 Bom. L. R. 216. 


COMMISSIONER. See WoRKMEN’S COMPRNSA- 
TION Act, 1923. n 62 Bom. L. R. 195, 


COMPANIES ACT (VII of 1913), S. 153-C— 
Companies Act (I of 1956), Secs. 658, 647, 10— 
General Clauses Act (X of 1897), Secs. 6, 24— 
Application under 3. 153-C of Act of 1913 pending 
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before District Judge on coming Into force of Act 
of 1956—Whether District Judge has jurisdiction 
to deal with application on repeal of Act of 1913. 
Under s. 6 of the Genoral Clauses Act, 1897, 
proceeding in respect of an application under 
s. 153-C of the Indian Companies Act, 1913, may 
be continued after the repeal of that Act by the 
Compunies Act, 1956, 
Britian M. SUGAR SYNDICATE v. JANARDAN. 
: 62 Bom. L. R! (S.C.) 515. 


COMPANIES ACT (I of 1956), S. 10, See Com- 
PANES ACT, 1913, S. 153C. 
62 Bom. L. R. (S.C) 515. 


——S. 47. See Conmanms Acr, 1913, 
S. 153-C, 

62 Bom. L. R. (8.C.) 515. 
——S8. 658 See Companms Acr, 1913, 
S. 153-C. 
; 62 Bom. L. R. (S.C.) 515. 


COMPANIES (COURT) RULES, 1959, R. 292. 
See Civi Proceourg Cong, 1908, O. XXXIII, R. 1. 
f 62 Bom: L. R. 594. 


CONSTITUTION OF INDIA, ART. 3—Meaning 
of second condition in proviso to art. 3. 

Under the second condition contained in the 
proviso to art. 3 of the Constitution what has to 
bo referred to the State Legislature is the proposal 
contained in the Bill; it does not require a fresh 
reference every timo an amendment of the pro- 
posal contained in the Bill is moved and accepted 
in accordance with tho rules of procedure of Par- 
liament, 

BABULAL PARATE v. STATE OF BOMBAY. 
62 Bom. L. R. (S.C.) 58. 


————ART. 13. See CONSTITUTION OF INDA, 
Art. LIX). ; 
62 Bom. L. R. 574. 





ART. 14. See INDAN IĪNCOME-TAX 
(AMENDMENT) Act, 1959, S. 3. 
62 Bom. L. R. (0.C.J.) 11. 


———-ART. 1%IXf). See INDIAN ĪNCOME-TAX 
(AMENDMENT) ACT, 1959, S. 3. 
62 Bom. L. R. (0.C.J.) 11. 


ART. 1%1Xf)—Law of pre-emption aris- 
ing out of custom and acquiring force of lex loci 
whether void under art. 13 read with art. 19(1)(£) 
—Customary law whether can be struck down 
under art. 13(1) if violative of fundamental rights 
—Scope and ambit of art. 19(1)(£). 

The law of pre-emption arising out of custom 
and acquiring the force of lex loci in particular 
territories doés not offend the provisions of 
art. 19(1)(f) of the Constitution of India and is, 
therefore, not void under art. 13 of the Constitu- 
tion. 

Under art. 13(7) of the Constitution even a cus- 
tomary law can be struck down if it is violative of 
any of the provisions of Part III of the Constitu- 
tion. ` 

` Article 19(1)(f) of the Constitution does not 
give a citizen a larger right to hold or dispose of 
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property than what the citizen possessed in that 
property before the Constitution came into force. 
What art. 19(/)(f) guarantees is a right to hold 
the property in the right in which that property 
was acquired or owned by the individual and to- 
dispose of that property. If, thereforo, at the.com- 
mencement of the Constitution, a person held a 
right, which was subject to a burden, it is that right 
and that right alone, which he is entitled to enforce 
and the mere fact that the burden to which that 
tight is subject has originated from a custom, 
which is not looked upon with favour by the 
Courts, would not entitle that person to have that 
right enforced free from the custom. 
Bum Rao v. PATILBUA. 

62 Bom. L. R. 574. 


———-ART. 19{1)(g). See C.P. & Berar SHOPS 
AND ESTABLISHMENTS Act, 1947, S. 9. . 
62 Bom. L. R. 183. 


————ART. 176). 

Article 19/6) of the Constitution of India seems 
to indicate that the State may carry on any busi- 
ness cither as a monopoly, complete or partial, 
or in competition with any citizen and that would 
not havo the effect of infringing any fundamental 
rights of such citizen. 

PARBHANI TRANSPORT v. REG. TRANSPORT AUTHO- 


RITY. ; 
62 Bom. L. R. (S.C.) 521. 


———-ART. 19(6). See C.P. & Berar SHOPS 
AND ESTABLISHMENTS ACT, 1947, S. 9. 
62 Bom. L. R. 183. 


—— ART. 20(3)—Bombay Money-lenders Act 
(Bom. XXXI of 1947), Sec. 13A—Indian Penal 
Code (Act XLV of 1860), Sec. 20¢—Notice under 
s. I3A served upon accused by Inspector of 
Money Lenders for production of books of ac- 
count—Accused prosecuted under s. 204, Indian 
Penal Code, for non-production of books of ac- 
count—Whether accused protected under art. 20(3) 
for such non-production of books—Whether s. 
I3A offends against art. 20(3)—Protection under 
art. 20(3) when available—Scope of art. 20(3). 

Section 13A of the Bombay Money-lenders 
Act, 1946, does not offend against the provisions 
of art. 20(3) of the Constitution of India. 

In order that the protection of art. 20(3) of the 
Constitution of India should be available to a 
person, he must be accused of an offence, which 
would mean that an information is laid against 
him before an officer or a Court entitled to take 
cognizance of the offence and proceed upon the 
information to investigate into it. Merely because 
the evidence might disclose some crime and it 
might form the subject-matter of future prose- 
cution, would not enable the person, who is asked 
to furnish evidence, to claim protection of art. 
20(3) of the Constitution, in any proceedings other 
than where he is accused of any offence. The scope 
of the article cannot be enlarged so as to make 
it applicable to proceedings whether civil or ad- 
ministrative. 

The accused, who was suspected of carrying on 
an ilicit gnoney-lending transaction, was served 
with a notice by the Inspector of Money Lenders 
under s, 13A of the Bombay Money-londers Act, 
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1946, for production before him of his books 
of account regarding his transactions of money- 
lending. On the failure of the accused to produce 
the books of account as required by the notice, 
the accused was prosecuted under s$. 204 cf tho 
Indian Penal Code. The accused contended that 
he could not be compelled to produce any docu- 
ments which would incriminate him in future under 
art. 20(3) of the Constitution of India:— 

Held, that though the production by the accu- 
sed of his books would show that he was carrying 
on money-lending business contrary to the provi- 
sions of the Act, ho was not entitled to claim 
protection under art. 20(3) of the Constitution 
because the proceedings in the instant caso which 
were administrative in nature were not concerned 
with any accusation against the accused of any 
‘offence. 

State v. Devst Dosa. 62 Bom. L. R. 316. 
—ART. 72. See CONSTITUTION OF INDA, 
ART. 161. 62 Bom. L, R. (F.B.) 383. 


——ART. 161—Criminal Procedure Code (Act 
V of 1898), Secs. 75(2), 93, 401, 402, 426, 498— 
Government of India Act, 1935 (25 & 26 Geo. V, 
Ch. 42), Sec. 295(2)—Navy Act (Act LXU of 
1957), Secs. 82(10), 81(1)(d), ak 78(2), 
89(3)--Supreme Court Rules O. 21, r. 5—Accu- 
sed, in naval custody, found e of murder and 
sentenced to life imprisonment by High Court— 
Application for leave to appeal to Supreme Court 
made by accused—Warrant for arrest of accused 
issued—Warrant returned unserved due to pass- 
ing of Order by Governor under art. 161 suspend- 
ing sentence until disposal of appeal by Supreme 
Court subject to condition that accused shall be 
detained in naval jail custody—Whether order is- 
sued by Governor legal and constitutional—Court 
whether can inquire why writ issued by it was not 
executed—Applicability of art. 361—Whether 
Court can inquire into question whether Governor 
has exceeded powers conferred upon him by Con- 
stitution—Power to pardon under Constitution 
when could be exercised—Order under art. 161 
whether illegal if it conflicts with order made by 
Court—Powers under art. 161 how to be exer- 
clsed—Whether conditional order of suspension 
can be made under art. 161—Power of Governor 
under art. I61 in respect of offences under Indian 
Penal Code whether taken away by art. 72. 

In a criminal reference made to the High Court 
under s. 307 of the Criminal Procedure Code, 1898, 
by the Sessions Judge, the High Court found the 
accused guilty of the offence of murder and sen- 
tenced him to imprisonment for life. The accused 
was then in naval custody and the High Court 
directed that a warrant for his arrest should issue. 
An application for leave to appeal to the Supreme 
Court was made soon after the judgment of the 
High Court was pronounced. A warrant for the 
arrest of the accused was issued but it was re- 
turned unserved as the Governor of Bombay had 
passed an order under art. 161 of the Constitution 
of India suspending the sentence passed by the 
High Court on the accused until the appeal in- 
tended to be filed by him in the Supreme Court 
against his conviction and sentence was disposed of 
and “subject meanwhile to the conditions that he 
shall be detained in the naval jail custody...” 
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On the question whether the order issued by the 
Governor was legal and constitutional:— 

Held, that the order made by the Governor was 
not shown to be unconstitutional or contrary to 
law, and 

that unless the order was cancelled or with- 
drawn before the decision of the Supreme Court, 
the warrant should not be re-issued until the ap- 
peal to be filed by the accused in the Supreme 
Court was disposed of. 

If a writ issued by a Court is returned unexe- 
cuted, the Court is entitled to inquire as to why 
it was not executed. 

The execution of an order made by a Court may 
be nn executive function. But if an obstruction is 
caused in its execution, the question whether it 
was lawful or not can only be determined judi- 
cially. 

; Arucle 361 of the Constitution of India only 
gives personal protection to the Governor. 

A Governor must act according to law and be 
cannot exceed the powers conferred upon him. 
' I£, therefore, in any casé it is alleged that the Gov- 
ernor has exceeded his powers, the High Court 
will be competent to inquire into that question 
and decide whether the action taken by him is 
within the law, even though it will not be possi- 
_ble to make any order against the Governor per- 
sonally. 

\ Under the Constitution of India the power of 
‘pardon can be exercised before, during or after 
: trial. 


Having regard to the language used in arts. 72 
and 161 of the Constitution of India, which is 
similar to that used in s. 295(2) of the Govern- 
-ment of India Act and Article II of the Consti 
tution of the United States, the framers of the 
Constitution of India intended to confer on tho 
: President and the Governors, within their respec- 
tive spheres, the same power of pardon, reprieve 
and clemency, both in its nature and effect, as is 
possessed by the Sovereign in Great Britain and 
by the President in the United States. 

An order made under art. 161 of the Constitu- 
, tion cannot be held to be illegal, merely because 
there is a conflict between it and the order made 
by a Court. 

Article 161 should be liberally construed. The 
words of the article are very wide and do not 
contain any limitation as to the time at which, 
the occasion on which, or the circumstances in 
which the powers conferred by this article may be 
exercised. It is not,- therefore, permissible to put 
any fetters or restrictions on these powers. 

The wide and unfettsred powers referred to in 
art. 161 of the Constitution are not intended to be 
exercised arbitrarily and except for good and suffi- 
cient reasons. The very amplitude of these powers 
makes it necessary that they should be used spa- 
ringly and with considerable restraint. They must 
be used only for the purpose for which they have 
been conferred and that is to promote justice and 
not to circumvent the due processes of Jaw. Ordi- 
narily they should not be exercised, when judicial 
proceedings are pending. They should also not be 
used so as to short circuit legal processes and 
give relief, which could-be granted by a Court. 

A conditional order of suspension: can be made 
under art. 161 of the Constitution: The conditions 
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should, however, not-be illegal, immoral or im- 
possible of performance. 

The power of the Governor under art. 161 of 
the Constitution in respect of offences under the 
Indian Penal Code is not taken away by art. 72, 
except perhaps power 10 grant a pardon, when a 
sentencs of death has been passed. 

STATE OF Bomaay v. K. M. NANAVATI. 
62 Bom. L. R. (F.B.) 383. 


161— 


———-ART, 215. See CONSTITUTION OF INDIA, 
Ant. 161. 62 Bom. L. R. (F.B) 383. 


————ART. 226. 

Th2 crucial words “amy Government, within 
those territories” in art. 226 of the Constitution 
of India do not require to be read m the limited 
sense of “location” appropriate to a tribunal or 
an authority. In the context of “any Govern- 
ment" they embrace the concepts of situs, bemg 
and existence as also of oxercise of dominion and 
read structurally and in their collocation they con- 
fer jurisdiction on the High Court to issue writs 
not only against the State Government but against 
“any Government” which expression under the 
pattern of the Constitution would include the 
Union Government. Therefore, it is not possible 
to subscribe to the extreme proposition that under 
no circumstance a writ can issue from the High 
Court against the Union of India and that solely 
on the ground that the Union cannot be said to 
be “located” within the High Court’s territorial 
jurisdiction under art. 226. 

Even in a caso where it is possible to hold, 
having regard to its facts, that the Union Govern- 
ment cannot resist the issuance of a writ against 
it solely on the ground that its actual administra- 
tion is conducted from # place outside the terri- 
torial jurisdiction of the High Court, the Court 
will only issue a writ against the Union if it is 
satisfied about its enforceability. The writ can only 
ron within the territories of the High Court and 
the crucial consideration in any such case must be 
of its effective use and enforceability. 

RADHESHYAM v. UNION OF INDIA. 
62 Bom. L. R. (O.C.J.) 11. 


—————ART. 226. See CONSTITUTION OF INDIA, 
ART. 161. 62 Bom. L. R. (F.B.) 383. 


——— ART. 226. See CONSTITUTION OF INDIA, 
ART. 282. 62 Bom. L. R. 880. 


———— ART. 227—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVII of 1948), Sec. 14 
—Tenant holding under lease providing that if 
rent for certain period not paid, tenant to hand 
over possession to landlord—Landlord basing his 
claim for possession on this condition in lease— 
Want of notice alleged by tenant—Revenue Tri- 
bunal rejecting landlord's application on ground 
that tenancy not terminated by notice—High Court 
on application under art. 227 issuing writ of 
certiorari on ground that Tribunal had committed 
error apparent on face of record—Whether 
High Court competent to issue writ—Character 
and scope of writs of certiorari. 

The respondent made an application to the 
Mamlatder praying for delivery of possession of 
property which the appellant possessed as the te- 
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nant under him on the basis of a Mulegeni lease 
under which if rent for three consecutive years 
fell in arrears the Mulegeni right was to become 
void and the appellant had to hand over possession 
of the property to the respondent. The respond- 
ent in his application based his claim for possession 
on this express condition in the Jease. The appel- 
lant contended that the respondent was not en 
titled to obtain possession of the property as he 
had not given notice that he was entitled to obtain 
possession of the same under the rent agreement 
and that he had terminated the tenancy. When the 
matter came in appeal before the Bombay Reve- 
nue Tribunal it held that the Bombay Tenancy 
and Agricultural Lands Act, 1948, was applicable 
to the lands held on Mulegeni tenure but the 
respondent failed because he had not terminated 
the tenancy by notics before instituting the action 
for ejectment. In an application by the respondent 
to the High Court under art. 227 of the Constitu- 
tion of India, the High Court being of opinion 
that the Tribunal had committed an error which 
was apparent on the face of the record in hold- 
ing that an order of possession could not be made 
unless a notice terminating the tenancy had been 
given before the institujon of the proceedings, is- 
sued a writ of certiorari and quashed the order 
of the Tribunal, Gn the question whether there 
was any error apparent on the face of the record 
so as to enable the High Court to call for the 
record and quash the order by a writ of certiorari 
or whether tho error, ‘f any, was “a meg error 
not so apparent on the face of the record” which 
could only be corrected by an appeal, if an ap- 
peal lay at all:— 

Held, that the High Court was wrong in think- 
ing that the alleged error in the judgment of the 
Tribunal viz., that an order for possession should 
not be made unless a previous notice had been 
given, was an error apparent on the face of the 
record, 

that if anything it could merely be an erro- 
neous decision which could not be corrected by 
the High Court in revision under s. 115 of the 
Civil Procedure Code, 1908, or under art. 227 of 
the Constitution of India. 

An error which has to be established by a long 
drawn process of reasoning on points where there 
may conceivably be two opinions cannot be said 
to be an error apparent on the face of the record. 
SATYANARAYAN v. MALLIKARJUN. 

62 Bom. L. R. (S8.C.) 146. 


——-ART. 254. 

The expression “a law made by the Legislature 
of a State” in cls. (1) and (2) of art. 254 of the 
Constitution of India cannot include a law made 
by the Provincial Legislature under the Govern- 
ment of India Act, 1935. The question of repug- 
nancy between a law made by a Provincial Legis- 
lature before the Constitution and a law made 
by Parliament cannot, therefore, be decided under 
art. 254 of the Constitution. 

The expression “existing law" in art. 366(10) 
of the Constitution of India, includes any law made 
either by the Provincial or State Legislature be- 
fore the commencement of the Constitution. But 
under cls. (J) and (2) of art. 254, the repitg- 
nancy contemplated is between a law made by 
the Legislature of a State and a law made by 
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Parliament or an existing Central law, provided 

the Central legislation is in respect of matters 

enumerated in the Concurrent List. 

Kumr Poonsya & Co. v. N. RAMANLAL & Co. 
62 Bom, L. R. 277. 


———-ART. 256. See CONSTITUTION OF INDIA, 
ART. 161. 62 Bom. L. R, (F.B.) 383. 


— ART. 282—Law Officers (Conditions of 
Service) Rules and Rules for the Conduct of Legal 
Affatrs of Government, 1939, Rule 189—Govern- 
ment servants prosecuted for offence under Indian 
Penal Code not commitied in discharge of their 
official duties—State Government expending pub- 
lic monies for defence of such persons—Whether 
such expenditure can be challenged by taxpayer 
in Court—Rule 189 whether curtails powers of 
Government under art, 282. 

A tax payer has no sight to challenge expendi 
ture of public monies by Government. . 

If the Government purports to spend money for 
a purpose which it characterises as a public pur- 
pose though in point of fact it is not a public 
purpose, the proper place to criticise the action 
of the Government would be the Legislature or 
the Appropriation Committee. The Courts are not 
the forum in which Government's action could be 
sought to be criticised or restrained. 

Rule 189 of the Law Officers (Conditions of 
Service} Rules and Rules for the Conduct of the 
Legal: Affairs of Government, though it shou'd 
be observed as far as possible by the Government 
in its dealings, is not one which curtails the powers 
of the Government conferred upon it by art. 282 
of the Constitution of India. It can only be re- 
garded as a rule for the guidance of Government 
servants and nothing more. 

LAXMAN MORESHWAR v. ASST. CoMMR., SALES 
Tax. 62 Bom. L. R. 880. 


———ART. 300(2)(b)—Civil Procedure Code 
(V of 1908), O. XXH, r..l0—Applicability of 
O. XXII, r. 10, Civil Procedure Code, to State 
substituted under art. 300(2){b) of Constitution. 
The principles which hold good in the case of 
g party substituted under O. XXII, r. 10, Civil 
Procedure Code, 1908, cannot apply to the case 
of a State which has been substituted in its consti- 
tutional right. The provisions for substitution made 
by art. 300 (2)(b) of the Constitution of India 
are made to cover cases where liability has been 
accepted by the succeeding State. It must be estab- 
lished that there is a right which can be enforced 
against the succeeding State. If the right itself has 
lapsed, then the substitution will not revive the 
plaintiffs right. In such a case the substitution 
takes place for enabling the substituted State to 
resist the plaintiff's claim. 
VINAYAK SHRIPATRAO v. STATE OF BOMBAY. 
62 Bom. L. R. 735. 


———ART. 310—Railway Services (Safeguard- 
ing of National Security) Rules, 1949, Rule 3— 
Whether right of action vested in government ser- 
vant for declaration that he is entitled to hold 
office in accordance with service rules—Justiclable 
cause whether available to dismissed government 
Servant for getting relief in Court. 
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The direct result of art. 310 of the Constitution 
of India is that no right of action is vested in a 
dismissed government servant for a declaration 
that he 3s entitled to hold his office in accordance 
with the service rules applicable to him or that 
he could only be dismissed as provided by the 
rules and in accordance with the procedure pres- 
cribed thereby. The only exceptions to this prin- 
ciple are the cases where protection is provided in 
favour of the government servant in the Consti- 
tution itself. 

The competent authority for making orders of 
dismissal can be prescribed by legislation in the 
shape of Acts of Parliament or State and Rules 
made thereunder. If such orders of termination 
are challenged as being wrongful as against the 
Union or the State, the Union or the State can 
base its defence on the provisions of art. 310. 
K. P. SHANKERLINGAM v. UNION OF INDIA. 

62 Bom. L. R. (O0.C.J.) 1. 


——— ART, 361. 
Art. 161. 


See CONSTITUTION OF INDIA, 
62 Bom. L, R. (F.B.) 383. 


———— ART. 3666). See CENTRAL Provinces 
AND Beran Saves Tax ACT, 1947, S. 4. 
62 Bom. L. R. 187. 


————-ART. 372. See CONSTITUTION oF INDIA, 
Art. 19(1)(f). 62 Bom. L. R. 574. 


CONSTRUCTION OF STATUTE, Constitution 
of India, Art. 161. 

Article 161 should be liberally construed. The 
words of the article are very wide and do not con- 
tain any limitation as to the time at which, the 
decasion on which, or the circumstances in which 
the powers conferred by this article may be exer- 
cised. It is not, therefore, permissible to put any 
fetters or restrictions on these powers. 

The wide and unfettered powers referred to in 
art. 161 of the Constitution are not intended to 
be exercised arbitrarily and except for good and 
sufficient reasons. The very amplitude of these 
powers makes it necessary that they should be 
used sparingly and with considerable restraint. 
They must be used only for the purpose for which 
they have been conferred and that is to promote 
justice and not to circumvent the due processes 
of law. Ordinarily they should not be exercised, 
when judicial proceedings are pending. They 
should also not be used so as to short circuit 
legal processes and give relief, which could be 
sranted by a Court. 

STATE OF BOMBAY v, K. M. NANAYATI. 
62 Bom. L. R. (F.B.) 383. 


——marginal note. 

A marginal note cannot be looked at for inter- 
preting the provisions of a section, but where an 
ambiguity arises it can be used to clear it. 
JASHWANTIAL v. NAVINCHANDRA. 

62 Bom. L. R. (F.B.) 527. 


————""May” or “it shall be lawful’, when to 
be construed as compulsory. 

Enabling words like “may” or “it shall be law- 
ful” in a statute are always compulsory when they 
are employed in relation to a power conferred to 
effectuate a legal right. What the Court has to do 
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in such cases is to look to the scheme and object 
of the legislation, to examine the nature of the 
thing empowered to be done therein, the object for 
which it is to be done, the conditions under which 
it is to be done and the person for whose benefit 
the power is to be exercised, and in interpreting 
those words extraneous or extra-judicial const 
derations are not to be applied. 
MaArGONI YELLIAH v. STATE OF BOMBAY. 

62 Bom. L. R. 86. 


——-modifying the meaning of words. 

It is open to the Court, in cases where there is 
manifest contradiction of the apparent purpose of 
the enactment or where the literal construction 
is likely to lead to a result not intended by the 
Legislature, to modify the meaning of the words, 
if necessary even by departing from the rules’of 
grammar or by giving an unusual meaning to parti- 
cular words. 

PREMIER AUTOMOBILES LTD. v. RAMCHANDRA. 
62 Bom. L, R. 199. 


——_Noscuntur a soclis. a 

Noscuntur a sociis is merely a rule of construc- 
tion and it cannot prevail in cases where it is clear 
that the wider words have been deliberately used 
in order to make the scope of the defined word 
correspondingly wider. It is only where the inten- 
tion of the Legislature in associating wider words 
with words of narrower significance is doubtful, 
or otherwise not clear that the present rule of 
construction can be usefully applied. It can also 
be applied where the meaning of the words of 
wider import is doubtful; but, where the object 
of the Legislature in using wider words is clear 
and free of ambiguity, the rule of construction 
in question cannot be pressed into service. 

In dealing with an inclusive definition it would 
be inappropriate to put a restrictive interpretation 
upon terms of wider denotation. 

STATB oF BOMBAY v. HOSPITAL MAZDOOR. 
62 Bom. L, R. (S.C.) 553. 


—FProvision that Court shall compulsorily 
exercise furisdiction—Whether implies that that 
Court alone has jurisdiction. 

A provision of Jaw that a Court shall compul- 
sorily exercise a jurisdiction does not necessarily 
imply that that Court alone has the jurisdiction 
to the exclusion of all other Courts. 

DNYANDEO v. SHANKARAPPA. 
62 Bom. L. R. 178. 


—————“Reasonable opportunity of being heard” 
—Whether there is any invariable standard for 
“reasonableness”, 

The requirement that a reasonable opportunity 
of being heard must be given has two elements. 
The first is that an opportunity to be heard must 
be given; the second is that this opportunity must 
be reasonable. Both these matters are justiciable 
and it is for the Court to decide whether an 
opportunity has been given and whether that op- 
portunity bas been reasonable. 

There can be no invariable standard for “rea- 
sonableness” except that the Court’s conscience 
must be satisfied, that the person against whom 
an action is proposed has had a fair chance of 
convincing the authority who proposes to take 
action against him that the grounds on which the 
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action is proposed are either non-existent or even 
if they exist they do not justify the proposed ac- 
tion. The decision of this question will necessarily 
depend upon the peculiar facts and circumstances 
of each case, including the nature of the action 
proposed, the grounds on which the action is 
proposed, the material on which the allegations are 
based, the attitude of the party against whom the 
action is proposed in showing cause against such 
proposed action, the nature of the plea raised by 
him in reply, the requests for further opportunity 
that may be made, his admissions by conduct or 


‘otherwise of some or all the allegations and all 
-other matters which help the mind in coming to 
a fair conclusion on the question. 


Fepco LTD. v. S. N. BILGRAMI. 
62 Bom. L. R. (S.C.) 293. 


= tasing statute. 

In taxing cases one rule which the Court should 
particularly bear in mind is the rule of construc- 
tion ex viserribus actus. The Court is bound to 
see that every provision of a statute is construed 
with reference to the context and the other provi- 
sions of the statute and preferably of the same 
section where it is possible to do so. The Court 
is entitled, and even bound, as far as possible to 
seo that the interpretation it puts on a particular 
provision makes a consistent enactment of the 
whole statute. In applying these rules the Court 
has to remember that as far as possible nothing 
can be read and nothing can be implied in a taxing 
statute. One can only look fairly at the language 
used. The indispensable starting point and the 
first step is to examine the words of the parti- 
cular provision under consideration, bearing in 
mind that it is not a detached enactment but one 
forming a connected scheme. Another rule is 
that a provision in a taxing statute which imposes 
a penalty must, as far as possible, be construed in 
favour of the assessee provided no violence is done 
to the language used. 

MAHOMED TAYOOB v. STATE OF BOMBAY. 


62 Bom. L, R. 657. 


— Taxing statute. 

Ordinarily, if the Legislature intended to invest 
a Court with certain powers, then the presumption 
would be that the Legislature would use the word 
‘Court’, but, if the Legislature uses, instead of 
the word ‘Court’, the expression the Judge or the 
‘presiding officer of the Court’, then, the pre- 
sumption would be that the Legislature wanted 
to make a distinction between the Court itself and 
the presiding officer of the Court. Whilst this 
would be so in ordinary cases, it should be so 
whilst censtruing a taxing statute. 

BABURAO y. BHIKACHAND. 
62 Bom. L. R. 845. 


——— Tests to determine repugnancy. 

Whenever it is, sought to establish that there is 
repugnancy between two competing statutes which 
must inevitably result in supercession of one of 
them, there is always a presumption in favour of 
the validity of both statutes. Every endeavour 
has, therefore, to be mede to reconcile the two 
and consider both in such a way as to avoid repug- 
nancy. 


lli4 THE BOMBAY 


CONSTRUCTION OF STATUTE—{Contd.) 


The tests which are generally applied to deter- 
mine whether there is repugnancy between two sta- 
tutes as deducible from judicial decisions are: 
There may be inconsistency in the actual terms 
of the rival statutes. Even though there may be 
no direct conflict, a State law may become in- 
operative because Parliamentary legislation is 
imtended to be a complete exhaustive code on 
the subject with which it deals. Inconsistency 
between the State and Parliamentary legislation 
may also arise where two Legislatures seek to 
exercise their powers over the same subject-matter. 
Jf Parliament evinces its intention to cover the 
whole field, that would be a conclusive test of in- 
consistency where another Legislature assumes to 
enter to any extent upon the same field. 
KuHIMJI Poonya & Co. v. N. RAMANLAL & Co. 

62 Bom. L. R. 277. 


CONTRACT-—Ilegal contract—Chattels belong- 
ing to plaintiff coming in possession of defendant 
as result of illegal transaction—Plaintiff’s cause of 
action for possession of chattels not founded on 
illegal contract or Its breach—Whether plaintiff 
can enforce his right of possession of chattels. 

Where the cause of action is not founded either 
on an illegal contract or on its breach, the party’s 
Tight to possess his own chattels will be enforced 
against those who without any right detain the 
same or convert it to their own use even if it ap- 
pears either from the pleadings or evidence led at 
the trial that they have come in possession of the 
defendants as a result of an illegal transaction. 
BABULAL v. SOUTH SATARA MER. ASSOC. 


62 Bom. L, R. 304. 
CONTRACT ACT (IX of 1872), S 65. See 
Cıvıl Procepure Cope, S. 11. 

62 Bom. L, R. 360. 


COURT, jurisdiction of, under s. 28 of the Bom- 
bay Rents, Hotel and Lodging House Rates Con- 
trol Act. 

For determining the jurisdiction of the Court 
under s, 28 of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, to entertain 
a particular suit, it is only the averments in the 
plaint which must be considered and the conten- 
tions raised by the defendant in the suit are not 
germane to such consideration. Therefore, where 
in a suit the averments in the plaint do not dis- 
close any relationship between the parties to the 
suit as that of landlord and tenant or raise any 
claim or question arising out of the Act or any 
of its provisions, the suit does not come within 
the purview of s. 28 of the Act merely because 
the defendant claims the relationship of landlord 
and tenant and has raised questions regarding 
his right as tenant under the Act. 

Gora® HRAM GOKALCHAND v. RAIZADA. 


62 Bom. L, R. 126. 


—— matrimonial jurisdiction of. 

The Court in exercise of its matrimonial juris- 
diction cannot order that the defence of a party 
should be struck off for failure to pay interim 
maintenance unless the refusal is contumacious. 
PRITHVIRAISINHJL yv. SHIVPRABHAKUMARI. 

62 Bom. L. R. 47. 


LAW REFORTER. [VOL. LXU. 


. COURT-FEES ACT (VII of 1870), S. 7(v)(b}— 


Suit by plaintif for possession of land after notice 
terminating tenancy—Whether suit to be valued 
for Court-fees under s. 7(v)(b) or s. 7(xi)(cc)}— 
Tenant whose tenancy terminated by landlord 
whether a tenant holding over under s, 7(xt)(cc). 

A person who is inducted on the land as a tenant 
and whose tenancy bas been terminated by the 
landlord must be regarded as a tenant holding 
over for the purposes of s. 7(xi)(cc) of the Court- 
fees Act, 1870. 

A suit instituted by the plaintiff against his tenaut 
for possession of certain land, after terminating 
the tenancy by serving a valid notice, was valued 
by the plaintiff for purposes of Court-fees under 
s. 7(v)(b) of the Court-fees Act, 1870. On the 
question whether the proper provision applicable 
for Court-fees was s. 7(v)(b) or s. 7 (x¢)(cc) of 
the Act:— 

Held, that the principle underlying the maxim 
generalia specialibus non derogant was applicable 
to the present case, and 

that, therefore, out of the two provisions of 
the Act, namely, s. 7(v)(b) and s. 7 (xi) (cc), 
the latter is a special one, and the plaintiff must 
be required to value his suit under s. T(xd)(ec). 

If a case falls under two provisions of the same 
kind of the Court-fees Act, that is to say, two 
general provisions or two special provisions, per- 
haps the plaintiff could be said to have the option 
of valuing his suit under such of those two pro- 
visions as gives him greater relief; but where one 
provision is a general one and the other is a 
special one, the plaintiff cannot have an option to 
value his suit either according to the general or 
according to the special provision, He must value 
it according to the latter. 

GODAWARIBAI v. SDDHAGOPAL. 62 Bom. L. R. 927. 


————8. T(xi)(cc). See COURT-FRES ACT, 1870, 
S. 7(v)(b). 62 Bom, L. R. 927, 


———S. 8A—Suits Valuation Act (VII of 1887), 
Sec. 8—Court’s power to revise valuation of suit 
for determining Court-fees—W hether necessary for 
Court to determine precise valuation—Necessity 
of inquiry under ss. 8B to 8D—Applicability of 
s. 8 of Suits Valuation Act. 

Section 8A of the Court-fees Act, I 870, while 
it empowers the Court to revise the valuation of 
a suit for the purposes of determining the court- 
fees in a case where according to it the subject- 
matter has not been properly valued by the plain- 
tif, requires the Court to determine the precise 
valuation. 

Before the Court comes to the conclusion that 
the suit has not been properly valued for the 
purpose of court-fees, it must make an inquiry 
in the manner set out in ss, 8B to 8D of the Court- 
fees Act, Where the plaint itself discloses an ob- 
jective standard, it may not be necessary for it 
to make such an inquiry, but where the Court 
has not regarded the plaint as furnishing an ob- 
jective standard, it cannot base its conclusion upon 
any material other than that placed on record in 
an inquiry made by it under the provisions of 
ss. 8B to 8D of the Act. 

Before s 8 of the Suits Valuation Act, 1887, 
can be applied to a case the Court must conie 
to a definite conclusion as to what would be the 
value of the suit for the Purposes of court-fees. 

Where the Judge in a suit tried before him con- 

| Sidered certain statements made by the plaintiff 


1860,1.: +1 
COURT-FEES ACT, 5. 8A—(Contd.) 


in his evidence and certain documents which had : 


been placed on the record of the case and admis- 


sions contained in them and came to the conclu- : 


sion that the value of the suit for the purpose of 


court-fees was in excess of the pecuniary limits ; 
of the jurisdiction of the Court and acting under ` 


s. 8A of the Court-fees Act read with s. 8 of the 


Suits Valuation Act returned the plaint to the 


plaintiff for presentation to the proper Court, 


Held, that as the Judge had failed to make im ` 
vestigation in the manner provided for by ss. 8B! 
to 8D of the Court-fees Act, it was not open to: 
him to consider the evidence which was adduced ' 


before him during the trial, and 


that, therefore, the Judge had erred in holding ` 
that the suit was in fact incorrectly valued for | 


the purpose of Court-fees; 
Held, also, that without coming to a definite 


finding as to what was the value of the suit for ; 
the purpose of court-fees, it was not open to him : 


to resort to s. 8 of the Suits Valuation Act and 


throw out the suit on the ground that it was not 


within his pecuniary jurisdiction. 
AGA ABBAS v. Hay! MAHOMED. 


62 Bom. L. R. 465. ` 


———S. 8B. See COURT-FEES ACT, 1870, S. 8A. ` 


` 62 Bom. L, R. 465. 


————S. 8C. See COURT-FEES: Act, 1870, S. 8A. 
62 Bom. L. R. 465. 


———— 8. 8D. See COURT-FFES ACT, 1870, S. 8A. . 


62 Bom. L. R. 465. 


—— SCH. I, ARTS. 11, 12—Jndlan Succession 


Act (XXXIX of 1925), Secs. 374, 376—Court-fees | 


payable on succession certificate extended under 
s. 376 of Indian Succession Act—Whether Court- 


fees to be calculated without taking into const- ° 
deration debts for which certificate had been | 


granted, 


‘When an extension of d succession certificate is 


granted under s. 376 of the Indian Succession 
Act, 1925, the Court-fee on the extended certifi- 
cate must be calculated after taking into consi- 
deration all the debts specified in the certificate, 
and not only the debts to which the certificate 1s 
extended. 
SHANKARLAL JIVANRAM v. STATE. 

62 Bom. L. R. 1024. 


COURT-FEES (BOMBAY AMENDMENT) ACT 
(Bom. XII of 1954)—Sutt filed before coming into 
force of Act but memorandum of appeal arising 
from it filed after its coming into force—Whether 
Court-fees on memorandum of appeal payable ac- 
cording to law in force at date of suit or date 
of appeal—Impairment of right of appeal by im- 
posing more stringent or onerous condition whe- 
ther a matter of procedure or substantive right— 
Retrospective effect of subsequent enactment which 
lakes away or impairs right of appeal. 

Court-fees payable on a memorandum of ap- 
peal filed after the coming into force of the Court- 
Fees (Bombay Amendment) Act, 1954, arising 
out of a suit filed before the coming into force 
of. the Act, arb: payable according to the law: in 
force at the date of the filing of the suit and ‘not 


-7 1. GENBRAL INDEX.” 





AVES 
COURT-FEES ACT—{Contd.) ; 
according to the law in force at the date of the 
filing of the memorandum of appeal. 


An impairment of the right of appeal by put- 
ting a new restriction thereon or imposifg a more 
onerous condition is'not a matter of procedure 
only; it impairs or imperils a substantive right 
and an enactment which does-so is not retrospec- 
tive unless it says so expressly or by necessary in- 
tendment. ` She 
STATE OF BOMBAY y. SUPREME GENERAL FILMS. 

5 62 Bom. L. R. (S.C.) 910. 


CRIMINAL COURTS, Jurisdiction of. 

For trial of offences under s. 47 of the Central 
Provinces and Berar Industrial Disputes Settle- 
ment Act, 1947, for making illegal changes, the 
jurisdiction of the ordinary criminal Courts is 
not barred by anything contained in s. 41 of the 
Act where no decision under that section has been 
made by the State or District Industria] Court. 
DNYANDEO v. SHANKARAPPA, 62 Bom. L. R. 178. 


CRIMINAL PROCEDURE CODE (V of 1898), 
S. 46(1)—Indian Evidence Act (I of 1872), Sec. 27 
—Interrogation by police officer of accused in 
presence of panchas and statement by accused that 
articles, later proved to be looted, hidden in cer- 
tuin place—Accused taking police officer and pan- 
chas to the place and producing the articles 
Subsequent arrest of accused—Whether accused 
‘n police custody when statement made by him 
before arrest—Applicability of s. 27, Indian Evi- 
dence Act. 

An offence under s. 395 of the Indian Penal 
Code took place on September 11, 1958, and first 
information in respect of it was lodged on the 
same day, in which the name of the accused was 
mentioned as one of the dacoits. On September 
12, 1958, the accused was called by the sub-inspec- 
tor of police and questioned in the presence of 
two panchas. The accused in their presence made 
1 statement that he and his partners had hidden 
certain articles in a field and that he would show 
the same and hand them over. On the same day 
the accused took the panchas and the police officer 
to the ficld and produced the articles which were 
subsequently proved to be some of the looted 
articles. The accused was arrested on September 
16, 1958. On the question whether s. 27 of the 
Indian Evidence Act, 1872, was applicable to the 
case, as at the time the statement was made by 
the accused he was not in custody of any police 
officer :— ` - 

Held, that the fact that the accused was inter- 
rogated on September 12, 1958, and made a state- 
ment, and Jed the panchas and the police’ officer 
tv a field and thereafter, produced certain articles, 
which were the subject-matter of dacoity, was 
sufficient to establish that there was submission 
on his part to police custody, and Pyn 

that, therefore, the evidence as to the statement 
made by the accused on September 12, 1958, as 
well as the evidence as to the discovery of the 
articles produced by him, were admissible undet 
s. 27 of the Indian Evidence Act. aoe 
BAKSHIA MUKINDA v. STATE OF BomBay., °° 

` @2 Bom. E. R. 80, 


———$._75(2). -See EONSTITUTION OP PDIK 
ArT. jó -5 62 Bom. L. R. (F.B.) 383. 
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CRIMINAL PROCEDURE CODE, 8 9%. 
See CONSTITUTION OF INDIA, ART. 161. 
62 Bom. L. R. (F-.B.) 383. 


——— sS, 133—-Order passed under s. 133 on 
ground of possibility of danger to surrounding 
houses caused by working of flour milli—Whether 
such order sustainable. 

An order under s. 133 of the Criminal Pro 
cedure. Code, 1898, can be justified only if the 
conduct of a trade e.g. the working of a flour 
mill, is injurious in presenti to the health or phy- 
sical comfort of the community. A distant possi- 
bility of an injury to the health or physical com- 
fort of the community by reason of the conduct 
of the trade will not justify an order under this 
section. There must be an imminent danger to 
the health or the physical comfort of the com- 
munity in the locality in which the trade or the 
occupation is conducted. 

Where an order under s. 133 of the Code was 
passed by a Magistrate on the ground that there 
was a possibility of danger to the surrounding 
houses as a result of the vibrations caused by the 
working of a flour mill in the locality, held that 
the order passed under s. 133 could not be justi- 
fied as the finding of the Magistrate was directed 
more to safeguard the property of the people ir 
that locality rather than their health or physica’ 
comfort and, even there, a very distant possibility 
of danger to the houses was envisaged. 

MURLIDAAR V. ONKAR. 62 Bom, L. R. 849. 


———_ 8, 145—Revision application against ordei 
made in proceedings under s. 145—Whethei 
s. 439(2) applies to such application. 

The obligation imposed upon the Court under 
s. 439(2} of the Criminal Procedure Code, 1898 
to give an opportunity to the accused to be heart 
in support of the application made by him befor: 
an order to his prejudice is made, does not aris, 
in the case of a revision application against a 
order passed in Chapter proceedings under s. 14, 
of the Code. 

The combined effect of ss. 439 (2) and 440 of 
the Criminal Procedure Code, 1898, is that when 
ever an application in revision is heard by a Cour 
possessed of powers of revision and an orde 
which is to the prejudice of the accused is likely 
to be made, it is obligatory upon the Court tc 
give an opportunity to the accused of being heard 
either personally or by a pleader in his own 
defence. 


AMBU KISAN v. VENUBAI. 62 Bom. L. R. 869. 


—S. 161—Catile-trespass Act (I of 1871), 
Sec. 22—Indian Evidence Act (I of 1872), Sec. 145 
—Statements of prosecution witnesses recorded 
under s. 161 of Code in Investigation of offence 
under s. 22 of Cattle-trespass Act—Whether copies 
of such statements must be supplied to accused. 

Copies of the statements of prosecution witnesses 
recorded by the police under s. 161 of the Crimi- 
nal Procedure Cede, 1898, in the course of the 
investigation of a non-cognizable offence under 
s. 22 of the Cattle-trespass Act, 1871, must be 
supplied to the accused who is prosecuted under 
s. 22 of the Act. g 
STATE OF BOMBAY y. SHEIKH KADAR. `, 


62 Bom. L, R. 497. 
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CRIMINAL PROCEDURE CODE—{Contd.) 


———-S. 167—Complainant arrested without 
warrant by police officer—Order of remand made 
by Magistrate and period of detention of com- 
plainant extended—W hether detention of complain- 
ant after order of remand, detention by police 
officer on his own. 

. Where the Magistrate under s. 167 of the Cri- 
minal Procedure Code, 1898, grants an applica- 
tion for remand made by a police officer and ex- 
tends the period of detention of the arrested per- 
son, the detention of such person after the order 
of remand made by the Magistrate would no 
longer be the detention by the police officer him- 
self on his own but it would be in fact and in 
law the detention under the orders of the Magis- 
trate. 

SHARIFABA] v. ABDUL. 62 Bom. L. R. 816. 
———S. 195(1c)}—Applicability of s. 195(1)(c) 
—Person accused of offence in respect of docu- 
ment produced in Court, not party to proceeding 
`n which such document produced—Such person 
committing such offence jointly with person party 
to that proceeding—Complaint of Court whether 
necessary for prosecuting such person who was 
not party to such proceeding—Marginal note to 
section when can be looked at. 

Section 195(1)(c) of the Criminal Procedure 
Code, 1898, will apply, even when the person ac- 
cused of the offence in respect of a document 
produced in a Court was not a party to the pro- 
seceding, in which the document was produced, 
provided such offence was committed by him 
jointly with a person who was a party to that 
proceeding. Therefore, if an offence of the kind 
referred to in s. 195(/)(c) of the Code has been 
committed by a party to a proceeding in any Court, 
‘n respect of a document produced or given in 
zvidence in such proceeding, the complaint of 
-hat Court will be necessary for prosecuting even 
1 person, who was not a party to such proceed- 
‘ng, provided the offence with which he is charged 
‘s the same as is alleged to have been committed 
by the person who was a party to the proceeding. 

The question whether the offence, with which 
‘he person, who was not a party to the proceed- 
‘ng is charged, is the same as had been committed 
Sy a party to the proceeding must be decided in 
zach case on the facts of that case. 

A marginal note cannot be looked at for inter- 
reting the provisions of a section, but where an 
umbiguity arises it can be used to clear it. 
JASHWANTLAL v. NAVINCHANDRA. “ 

62 Bom. L, R. (¥.B.) 527. 


————S. 197. See CRIMINAL PROCEDURE CODE, 
1898, S. 195(1)(c). 62 Bom. L. R. (F.B.) 527. 


———S. 197AA. See CRIMINAL PROCEDURE 
Cope, 1898, S. 195(1)(c). 
62 Bom. L. R. (F.B.) 527. 


————S.  198—Magistrate wrongly framing 
charge on complaint which did not state facts 
constituting offence with which accused charged— 
Whether in such case Magistrate being of opinion 
that he had wrongly framed charge can order ac- 
quittal of accused—Procedure to be followed by 
Magistrate in such case—Order of acquittal whe- 
ther a nullity. ` 
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CRIMINAL PROCEDURE CODE, S. iss— 
(Contd.) 

Where a Magistrate was of opinion that he had 
wrongly framed the charge as there was no com- 
plaint before him as required by s. 198 of the 
Criminal Procedure Code, 1898, because the com- 
plaint did not state the facts which constituted 
the offence with which the accused was charged 
and he accordingly acquitted the accused, 

Held, that in such a situation the Magistrate 
instead of proceeding to record an order of ac- 
quitta], ‘should have brought the matier to the 
notics of the High Court so that the error might 
be corrected, and 

that the Magistrate had no jurisdiction to frame 
the charge he had framed and, therefore, his order 
of acquittal must be regarded as a nullity. 

AxgDUL REHMAN y MAHOMED. 
62 Bom. L. R. (S.C.) 143. 


———S. 200. See CRIMINAL PROCEDURE Cone, 
1898, S. 202. 62 Bom. L. R. (S.C.} 915. 


——S. W2—Masgistrate directing enquiry 
under s. 202 and receiving report from enquiring 
officer supporting plea of self-defence—W hether 
open to magistrate to hold such plea correct on 
basis of report and statement of witnesses record- 
ed by enquiring officer. 

When a magistrate directs an enquiry under 
s. 202 of the Criminal Procedure Code, 1898, for 
ascertaining the truth or falsehood of a complaint 
and receives a report from the enquiring officer 
supporting a plea of self-defence made by the 
person complained against, it is open to the magis- 
trate to hold that the plea is correct on the basis 
of the report and the statements of witnesses re- 
corded by the enquiring officer. 

If the magistrate has not misdirected himself 1 fis 
to the scope of an enquiry under s. 202 of the 
Code and has applied his mind judicially to the 
materials before him, it would be erroneous in 
law to hold that a plea based on an exception 
can never be accepted by him in arriving at his 
judgment. What bearing such a plea has on the 
cass of the complainant and his witnesses, to what 
extent they are falsified by the evidence of other 
witnesses—all these are questions which must be 
answered with reference to the facts of each c:se. 

The magistrate must apply his judicial mind 1o 
the materials on which he has to form his judg- 
ment whether or not there is sufficient ground for 
proceeding. In arriving at his judgment he is not 
fettered in any way except by judicial considera- 
tions; he is not bound to accept what the enquir- 
ing Officer says, nor is he precluded from accept- 
ing & plea based on an exception, provided always 
there are satisfactory and reliable materials on 
which he can base his judgment as to whether 
there is sufficient ground for proceeding on the 
complaint or not. 

VADILAL PANCHAL v. DATTATRAYA. 
62 Bom. L. R. (S.C.) 915. 


——— 8. 203. See CRIMINAL PROCEDURE Cope, 
1898, S. 202. 62 Bom. L, R. (S.C.) 915. 


———S. 2414). 
Cone, 1898, S. 256. 


See CRIMINAL PROCEDURE 


62 Bom. L. R. 494. 


See CarmMINaL PROCEDURE 
62 Bom. L. R. 705. 


—. 2347). 
Cone, 1898, S. 403. 
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CRIMINAL PROCEDURE CODE, S. 236. See 
CRIMINAL PROCEDURE CODE, 1898, S. 403. 
62 Bom. L. R. 705, 


——-S. 237. See CRIMINAL PROCEDURE CODE, 
1898, S. 403. 62 Bom. L. R. 705. 


See CRIMINAL PROCEDURE CODE, 


——S. 238. 
1898, S. 198. 62 Bom. L. R. (S.C.) 143. 


———S. 242. See CRIMINAL Procepure Cope, 
1898, S. 249. , 62 Bom. L. R. 493. 


=g 
1898, S. 249. 


See CRIMINAL PROCEDURE Cong, 
62 Bom L. R. 499. 


——— 8. 244. 
1898, S. 249. 


See CRIMINAL PROCEDURE CODE, 
62 Bom. L. R. 499, 


—S. 249—Whether Magistrate can pass 
order under s. 249 without first following proce- 
dure contained in ss. 242-244—When s. 249 can 
be resorted to. 

Section 249 of the Criminal Procedure Code, 
1898, can be applied at any stage of the proceed- 
ings and, therefore, a Magistrate can apply it 
without following the procedure contained in 
ss. 242 to 244 of the Code. 

Section 249 of the Code should be resorted to 
only in exceptional cases and where there 
are special circumstances justifying such ap 
order. 


MAROTRAO GANPATRAO V. STATE, 
62 Bom. L. R. 499. 


——S. 252 
Cope, 1898, S. 256. 


See CRIMINAL PROCEDURE 


62 Bom. L. R. 494. 


———S. 256—Examination of witnesses by 
complainant in case instituted otherwise than on 
police report—Whether complainant restricted to 
examine witnesses whose names given in list 
under s. 204(1 A). 

In cases instituted otherwise than on a police 
report the complainant is iestricted to the exa- 
mination of witnesses whose names are given in 
the list under s. 204(JA) of the Criminal Proce- 
dure Code, 1898. 

In proper cases if an application is made to 
Court, the complainant may be permitted to add 
names to the list given by him under s, 204(7A) 
of the Code. But the Court should not given 
permission to add names to the: list if it is going 
to prejudice the case of the accused or if it is not 
in the interests of justice. 

STATE OF BOMBAY v. JANARDHAN. 
62 Bom. L. R. 494. 


——S. 341—Procedure to be followed by © 
Court where accused deaf and dumb—Directions 
to be given by High Court under s, 341. 

When it is alleged in any criminal proceedings 
that an accused is deaf and dumb, the Court 
may proceed with the enquiry or trial, but it 
should first enquire into the antecedents of the 
accused and should also make an endeavour to 
find out as to how his friends and close relatives 
are accustomed to communicate with him in 
ordinary affairs and record its own open 
if necessary by taking evidence. . 
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CRIMINAL PROCEDURE: CODE, 8 MIi— 
(Contd.) 

Under the provisions of s. 341 of the Criminal 
Procedure Code, 1898, the High Court has wide 
powers to take such action and to give such 
directions as it deems fit and proper m the inte- 
tests of justice to ensure a fair tial of the ac- 
cused, if it decides that the trial should proceed 
against him, after the-order of commitment. The 
Court trying such an accused will be directed to 
see that he has the necessary legal assistance, that 
the trial proceeds on the basis that the accused 
has pleaded not guilty to the charge, and that all 
possible defences open to him in the circum- 
stances of the case are considered. The fact that 
an accused is deaf and dumb and is unable to 
follow and understand the nature of the proceed- 
ings against him would not exempt him from 
punishment if it be shown and found that he 
had sufficient intelligence to understand the 
criminal character of his act. 

STATE v. RADHAMAL. 
62 Bom. L. R. 468. 


————S. 401. See CONSTITUTION OF INDL, 
Art. 161. 
62 Bom. L. R. (F.B.) 383. 


——S. 402. See CONSTITUTION OF INDA, 
Art. 161. 
62 Bom. L. R. (F.B.) 383. 


——S. 403—Police Act, 1861, Sec. 30(2)-- 
Indian Penal Code (Act XLV of 1860), Secs. 147, 
332, 34, 149, 109—Accused acquitted for offence 
under s. 30(2), Police Act, for directing procession 
without obtaining licence—Accused prosecuted 
under Indian Penal Code for rioting and causing 
hurt to public servant on duty in respect of same 
procession but at different hour of same day— 
Whether subsequent prosecution barred under 
5. 403 of Code. 

The accused, who were prosecuted under s. 30(2) 
of the Police Act, 1861, for directing or promoting 
a procession without a licence between 9 and 
9-30 a.m. on March 3, 1958, at Akola, were ac- 
quitted of the charge under s. 30(2). These ac- 
cused were prosecuted again under ss. 147, 332 
34, 149 and 109 of the Indian Penal Code, 1860, 
for having con, mitted rioting and for having volun 
terily caused hurt to a public servant in the dis- 
charge of hig duty as such public servant at 
10-30 a.m. on March 3, 1958, at Akola. It was 
contended by the accused that the subsequent 
prosecution was barred under s. 403 of the Crimi- 
nal Procedure Code, 1898, and that the principle 
of s. 403 of the Code should be extended and that 
as in Gauri Shanker Rat v. Emperor (1947 ALR. 
Pat. 290), in the instant case the different prose- 
cutions were based on the same set of facts as 
the Prosecution was in respect of the same pro- 
cession: — 

Held, (1) that the offences for which the accused 
were being tried subsequently were not the same 
offences of which they had been acquitted and that 
as the first offence for which they were acquitted 
was said to have been committed between 9 and 
9-30 a.m. whereas the subsequent offences related 
to the incidents at 10-30 a.m., the subsequent offen- 
ces were not the offences of which the accused were 
acquitted, and 

- that, therefore, s. 403 of the Code did not “assist 
the accused; - 
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CRIMINAL PROCEDURE CODE, S. 403— 
(Contd.) 
- (2) that the view of the Patna High Court in 
Gauri Shankar Rai’s case that offences which are 
part of the same occurrence are offences which 
arise out of the same set of facts and not offences 
arising from a series of acts so connected as 10 
form the same transaction was not logical and 
was contrary to the illustrations given to s. 235(/) 
of the Criminal Procedure Code. 
JAVERCHAND y. STATE OF BOMBAY. 

62 Bom. L. R, 705. 


————S. 41l. See CODE OF CRIMINAL Pro 
CEDURE (BOMBAY AMENDMENT) Acr, 1959, S. 2 
62 Bom. L, R. 216. 


—— Ss. 421, 422—Appeal by accused to High 
Court against conviction and sentence admitted 
by High Court only on point of sentence—Whe 
ther High Court competent to make such direction 
~—Right of appellant to insist that appeal be also 
heard on merits. 

Under ss. 421 and 422 of the Criminal Pro 
cedure Code, 1898, while an Appellate Court has 
power to dismiss an appeal summarily, if it con- 
siders that there is no sufficient ground for inter- 
fering, it has no power to direct that the appeal 
shall be heard only on the point of sentence. Such 
an order is not an order of summary dismissal 
under s. 421 of the Code and neither is it an order 
in terms of s. 422 of the Code. Therefore, when 
an appeal is filed it is an appeal against convic- 
tion and sentence and it is not permissible for an 
Appellate Court to direct that it shall be heard 
only on the question of sentence and the appellant 
can insist that the Appellate Court should hear his 
appeal on the merits as well. 

RABARI GHELA y. STATE OF BOMBAY. 
62 Bom. L. R. (S.C.) 518. 


———_S. 426. See CONSTITUTION oF INDIA, 
Art. 161. 62 Bom. L. R. (F.B.) 383. 


———8. 439, See CRIMINAL PROCEDURE CODE, 


1898, S. 145. 62 Bom. L. R. 869. 
————S, 440. See CRIMINAL PROCEDURE CODE, 
1898, S. 145. 62 Bom. L. R. 869. 


————S. 476—Applicability of ss. 479A and 
476—Whether recourse can be had to s. 476 when 
no action taken against alleged perjurer under 
5. 479A, 

In cases of false evidence, s. 476 of the Criminal 
Procedure Code, 1898, can be resorted to where 
the Judge has not acted under s, 479A of the 


_ Code. 


Section 479A of the Criminal Procedure Code, 
1898, applies where the Court acts suo motu at the 
time of declaring its judgment, and records a find- 
ing that a person appearing before it as a wit- 
ness had intentionally given false evidence or had 
intentionally fabricated false evidence. Section 476 
of the Code deals with cases where the Court can 
act On an application made to it in this behelf or 
even when no application is made to it. Section 
479A, therefore, applies only to certain cases uf 
false ‘evidence, namely, serious, flagrant and patent 
cases of perjury where the Judge acts under 
s. 479A(1), and s. 476 applies to all other cases of 
false evidence where the Judge has not tecorded 
a finding under s. 479A(J). 
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Tho expression ‘if in respect of such a person, 
proceedings may be taken under this section” 
contained in s. 479A(6) of the Criminal Procedure 
Code, 1898, means “‘if in respect of such a person 
a finding has been recorded in the judgment 23° 
teferred to in sub-section (/) of s. 479A.” : 

Quaere: Whether when the Judge takes action: 
against a person under s. 479A in respect of a 
statement, an application can be made under s. 476. 
against the same person in respect of a different 
statement. 

STATE v. PREMDAS SUKRITADAS. 
62 Bom. L. R. 613. 


——_S. 479A. See CRIMINAL PROCEDURE CODF, 
1898, S. 476. 62 Bom. L. R. 613. 


—— 8. 491—Guardians and Wards Act (VILI 
of 1890}—Application under s. 491 by moslen. 
woman for custody of her illegitimate mino: 
daughter—Refusal by respondent, having no lega 
right to custody of child, to make over child— 
Whether applicant entitled to order under s. 49, 
—Applicant’s right to proceed under Guardian. 
and Wards Act whether debars her right to pro 
ceed under s. 491—Applicability of English prin 
ciples regarding issue of habeas corpus writs tc 
„directions issued under s. 491. 

Where the applicant was a moslem woman an: 
entitled to the custody of her illegitimate daughte 
and the respondent who had no legal right what 
soever to the custody of the child and refuse 
to make over the child to the applicant, Held, tha 
the respondent’s refusal resulted in an illegal de - 
tention of the child within s. 491 of the Crimina | 
Procedure Code, 1898, and the applicant was en ' 
titled to an order under s. 491 for recovery of th- , 
custody of the child from the respondent. Held : 
further, that the fact that the applicant had a righ: ; 
under the Guardians and Wards Act, 1890, tc! 
recover custody of the child, did not justify the’ 
.denial of her right under s. 491 of the Code. 

Section 491 of the Criminal Procedure Code. 
1898, is expressly concerned with directions of the | 
nature of a habeas corpus and the English prin . 
ciples applicable to the issue of a writ of habeas’ 
corpus apply here. 
Gonar BEGUM y. Succ. 


1 
1 
1 


62 Bom. L. R. (S.C) 54. 


——S. 498. See CONSTITUTION OF INDIA, 
Art. 161. 62 Bom. L. R. (F.B.) 383.' 
——S. 537(b}—Person tried for more tha: 
-three offences of same kind committed in course 
of one year—Whether such trial vitiated. 

Under s. 537(b) of the Criminal Procedure- 
Code, 1898, when a person is tried for more than 
three offences of the same kind committed in the 
course of one year, the trial is not vitiated unless 
the accused establishes prejudice. The burden of 
establishing that he has sustained prejudice is upon 

‘the accused, and the fact that the accused has 
not complained at an earlier stage of any preju- 
dice having resulted to him will be relevant in 
considering the question whether he has suffered 
any prejudice. 

Kisan SINGH y. STATE OF BOMBAY. 
Š _ 62 Bom. L. R: 921. 
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DAMAGES—Amount claimed as damages for 
breach of agreement, whether debt. : 

An amount claimed as damages for breach of 
an agreement is a liability in cash and, therefore, 
amounts to a ‘debt’ within the meaning of the 
Bombay Agricultural Debtors Relief Act, 1947. 
ISMAILBHAL v. KONDI RAYAJL. 

62 Bom. L. R. 169. 
DAM-DUPAT. See PusLic Trust. 
62 Bom. L. R. 308. 


DEAF AND DUMB. See CRIMINAL PROCEDURB 
Copg, 1898, S. 341. 62 Bom. L. R. 468. 


DEBT. See BOMBAY AGRICULTURAL DEBTORS RE- 
-IEF Act, 1947, S. 2. 62 Bom. L., R. 169. 


DEOSTHAN. See Civı Procepurg Cope, 1908, 
3. 41. 62 Bom. L, R. 369. 


DISPLACED PERSONS (COMPENSATION 
\ND REHABILITATION) ACT (XLIV of 1954), 
3. 8. See DISPLACED PERSONS (COMPENSATION 
ND REHABILITATION ) RULES, R. 65, 

62 Bom. L. R. 439. 


————8. 19—Displaced Persons (Compensation 
nd Rehabilitation) Rules, 1955, Rule 117—Per- 
‘on in unauthorised possession of evacuee pro~ 
verty—Managing officer not taking action under 
`~ 19(1)—Whether Managing officer has jurisdic- 
ion to evict person under s. 19(2)(b) and (3)— 
Irder made under Act evicting occupant whether 
‘usticlable—Rule 117 whether mandatory. 

Section 19(2) of the Displaced Persons (Com- 
sensation and Rehabilitation) Act, 1954, can come 
nto operation irrespective of the fact whether any 
ction is taken by the managing officer under 
s. 19(7) of the Act. 

Once an order is made hy an officer or autho- 
‘ity under the Displaced Persons (Compensation 
ind Rehabilitation) Act, 1954, evicting an occu- 
pant, it cannot be challenged in any Court of law 
2xcept where its legality is challenged on the 
ground such as want of or excess of jurisdiction. 

Rule 117 of the Displaced Persons (Compensa- 
tion and Rehabilitation) Rules, 1955, 1s of a di- 
tectory or procedural nature. Therefore, the mere 
fact that a show cause notice issued or made 
under the Act was not a proper notice cannot 
tender an order passed under the Act as either 
illegal or bad in law. 

Merely because a provision of law or rule con- 
tains mandatory language, it does not necessarily 
mean that such a rule or condition therein con- 
tained becomes a condition precedent to the ac- 
quisition of jurisdiction in taking action. 

EARDLEY DUDLEY v. BHAGTIANI. 
62 Bom. L, R. (0.C.J.) 651. 


————S. 27. See DISPLACED PERSONS (COMPEN- 
SATION AND REHABILITATION ) ACT, 1954, S. 19. 
62 Bom. L. R. (0.C.J.) 651. 


DISPLACED PERSONS (COMPENSATION & 
REHABILITATION) RULES, 1955, R. 65.—Dis- 
Placed Persons (Compensation & Rehabilitation) 
Act (XLIV of 1954), Sec. 8—Words “any rural 
building” in r. 65(1) whether include “rural build- 
ings’ —Whether r. 65 bars comnensation in respect 
of rural buildings where verified claim for such 
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DISPLACED PERSONS (COMPENSATION & 
REHABILITATION) RULES, 1955, R. 65— 
(Contd.) 


rural buildings less than amounts specified in sub- 
rr. (1) & (2) of r. 65—Object of r. 65. 

The words “any rural building” in s. 65(/) of 
the Displaced Persons (Compensation & Rehabi- 
litation) Rules, 1955, must be construed as in- 
eluding “rural buildings”. 

Rule 65 cannot be construcd as laying down a 
bar to a petitioner claiming compensation for the 
loss of rural buildings whero such rural buildings 
have a verified claim which is less than Rs. 20,000 
where sub-r. (/) of r. 65 applies, or less than 
Rs. 10,000 where sub-r. (2) of r. 65 applies. 

The object of r. 65 is that where a person has 
fost agricultural lands and has been allotted agri 
cultural lands but his verified claim for rural build- 
ings is less than Rs. 20,000 or Rs. 10,000, as the 
case may be, compensation payable to him in 
cespect of rural buildings should be taken into 
account while allotting agricultural lands to him. 
What is prohibited under r. 65 is a separate com- 
pensation in terms of moncy for residential build- 
ings. 

TOTARA» TRKCHAND v. REG. SETTLEMENT COMMR. ' 


62 Bom. L. R, 439.. 


DOCTRINE OF LOST GRANT—Condition tol 
be satisfied prior to invoking the doctrine. 

One indispensable condition that must be satis- 
fied before invoking the doctrine of lost grant and | 
asserting any right under it is that those claiming, 
the right must show that it attached to any estate | 
in lands of which they claim to be owners by. 
devolution. The inhabitants of a village cannot, 
eo nominee prefer any such right; there must be: 
“admissible grantees”. Two other conditions equal-' 
ly important which must be satisfied are that ths 
fight must be capable of being made the subject 
of a grant and there must be a person capable 
of making such a grant. 

STATE oF BOMBAY v. LAXMAN. 
62 Bom. L. R. 106. 


ELECTION. See CENTRAL PROVINCES AND BERAR 
MUNICIPALITIES ACT, 1952, S. 20A. 
62 Bom. L. R, 236. 


ELECTION PETITION. See REPRESENTATION 
OF THE PgoPLE Acr, 1951, S. 101. 
62 Bom. L. R. (S.C.) 159. 


ELECTION TRIBUNAL, powers of. 

The election tribunal constituted under the Dis- 
trict Municipal Act, 1901, possesses as inherent in 
its constitution as a Judicial Tribunal all such 
powers as are referred to in ss. 151 and 152 of 
the Civil Procedure Code, 1908, e.g. the power to 
correct arithmetical or clerical mistakes or acvi- 
dental slips or omissions in its judgment or order 
or to correct its orders so as to bring them in 
conformity with their decision or to correct such 
glaring or manifest errors as might have crept in 
its order through oversight or inadvertance. 
HAMBIRRAO BHAURAO y. BALISHA. 

62 Bom. L. R. 749. 


EMPLOYEES’ PROVIDENT FUNDS ACT (XIX 
1952),8.5(1). See EMPLOYEES’ PROVIDENT FUNDS 
Acr. 1952. S. 19-A, @2 Bom. L. R. 425. 
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EMPLOYEES’ PROVIDENT FUNDS ACT, 
S. 6(2). See EMPLOYEES’ PROVIDENT FUNDS ACT, 
1952, S. 19-A. 62 Bom, L, R. 425. 


———S. 19-A—Employees’ Provident Fund 
Scheme, 1952, Paras. 28(5), 26, 27, 69(5 }—Whe- 
ther open to factory or establishment to call upon 
Central Government under s. 19-A to remove diff- 
culty arising in implementation of Act—Central 
Government whether bound to issue direction 
under s. 19-A—Liability to pay contribution whe- 
ther dependent upon issue of notification under 
para. 28(5) of Scheme—Applicability of paras, 25 
& 27—Scheme applied to class of establishments 
in particular area whether applies to establish- 
ment in such class in specified area—Forfeiture 
provision in para. 69(5) whether wltra vires Cen- 
tral Government. 

The expression ‘“‘difficulty arising in the matter 
of giving effect to the provisions of this Act” in 
s. 19-A of the Employees’ Provident Funds Act, 
1952, is concerned with that difficulty which is 
experienced by the authorities who are charged 
with the administration of the provisions of the 
Act and the Provident Funds. If the authorities 
experienced any difficulty in the actual implemen- 
tation of the provisions of the Act they may ask 
the Central Government to pass an order making 
appropriate provisions or give appropriate direc- 
tions. But these provisions or these directions must 
not be inconsistent with the provisions of the Act. 
Tho Regional Commissioner or other uppropriate 
authority can make a reference to the Central 
Government under s. 19-A of tho Act for remov- 
ing the difficulty arising in the implementation of 
the Act. It is not open to the factory or the estan- 
lishment or anyone connected therewith to ap- 
proach the Central Government calling upon them 
to make a provision or to pass an order in that 
regard. 


The Central Government is not bound to make 
an appropriate provision or issue an appropriate 
direction under s. 19-A of the Act. 


The words “subscribers of such Provident Fund 
have now become members of the Fund” in cl. (5) 
of para. 28 of the Employees’ Provident Fund 
Scheme, 1952, must be read in conjunction wich 
the subsequent words, “and that the accumula 
tions aforesaid have now become vested in the 
Board.” That means that the employees will be 
deemed to have become the beneficiaries in respect 
of the accumulations after they have been trans- 
ferred to the Fund under the new Scheme. The 
words, therefore, “have now become members of 
the Fund” are restricted to the accumulations in 
the previous Fund, and membership in respect 
thereof will arise after they have been transferred 
in a proper way. That does not mean that ‘the 
liability to pay contributions arises only after the 
issue of a notification mentioned in cl. (5) of para. 
28 of the Scheme, nor does it mean that member- 
ship of the Fund springs into existence only after 
the issue of the notification. 


Paragraph 26 of the Employees’ Provident Fund 
Scheme, 1952, applies to an establishment to which 
the Employees’ Provident Fund Scheme, 1952, has 
been applied for the first time. Paragraph 26 is 
inapplicable to an establishment where there is 
already a Provident Fund Scheme in existence. 


‘That Scheme may be a Scheme recognised under 


the Indian Income-tax Act or a Scheme under the 
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EMPLOYEES’ PROVIDENT FUNDS ACT, 
S. 19-A—(Contd.) 


Provident Funds Act, 1925. If there is already in 
existence a Provident Fund Scheme then the ap- 
propriate paragraph applicable would be para. 27 
of the Employees’ Provident Fund Scheme, 1952. 

Where an Employees’ Provident Fund Schemc 
framed under s. S(1) of the Employees’ Provi- 
dent Funds Act, 1952, is applied to a class of 
establishments in a particular area, the Scheme 
applies to each of the establishments in that class 
situated in the specified area. 

The provision for forfeiture contained in cl. (5) 
of para. 69 of the Employees’ Provident Fund 
Scheme, 1952, does not exceed the power confer- 
red by s. 6(2) of the Employees’ Provident Funds 
Act, 1952, or the items enumerated in Schedule L 
to the Act. ‘ 

Nacpur Grass Works v. Rea. Prov. FUND 
Commer. 62 Bom. L, R. 425. 


EMPLOYEES’ PROVIDENT FUND SCHEME, 
1952. 

Where an Employees’ Provident Fund Scheme 
framed under s. 5(1) of the Employees’ Provident 
Funds Act, 1952, is applied to a class of estab- 
lishments in a particular area, the Schemo applies 
to each of the establishments in that class situated 
in the specified area. 

Nagpur Grass Works v. Reg. Prov. Funn 
COMMR. 62 Bom. L. R. 425. 


————PARA. 26. See EMPLOYEES’ PROVIDENT 


GENEBAL INDEX. 
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Funps Act, 1952, S. 19A. 62 Bom. L. R. 425. | 


————PARA.. 27. See EMPLOYEES’ PROVIDENT 
Funps Act, 1952, S. 19A. 62 Bom. L. R. 425 


— PARA. 28. See EMPLOYEES’ Provmen) 
Funps Act, 1952, S. 19A. 62 Bom. L. R. 425 


———-PARA. 69. See EMPLOYERS’ PROVIDEN1 
Funps Acr, 1952, S. 19A. 62 Bom. L, R. 425 


EVIDENCE ACT (I of 1872), S. 6—Nexus be- 
tween offence charged with other offence—Whe- 
ther evidence as to such other offence admissible 
—Accused charged for murder under s. 302, Indian 
Penal Code, alleged to have attempted to commit 
suicide after committing murder—Prosecution al- 
leging that accused on morning of offence threa 
tening to kill deceased and thereafter himself— 
Defence by accused that injuries on himself not 
self inflicted—Judge in charge to jury referring 
to threat of accused to kill himself—Whethe) 
charge vitiated by admission of evidence relating 
to attempted suicide. 

The accused was charged under s. 302 of th: 
Indian Penal Code, 1860, and the prosecution 
case infer alia was that he had given a threat on 
the morning of the murder that he would finish 
the deceased off and then finish himself off also. 
At the trial the prosecution led evidence to show 
that after the accused had murdered the deceased, 
he had tried to commit suicide by injuring him- 
self with a knife. The defence of the accused was 
that he had sustained injuries es a result of an 
attack made on him by a named person. In his 
charge to the jury the trial Judge referred to the 
Prosecution evidence regarding the attempt by the 
accused to inflict injuries on himself. On the 
Question whether the charge to the jury was vitiated 
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as evidence regarding another crime, namely, at- 
tempt to commit suicide, was admitted: — 

Held, that the evidence as to the manner in 
which, according to the prosecution, the injuries 
came to be sustained by the accused must be held 
to be so closely connected with the offence charged 
against him as to form part of the evidence upon 
which it was sought to be proved, and, 

that, therefore, the trial Judge was right when 
he referred to this evidence to the jury on the 
ground that it was a part of the same transaction. 
Wasu PILLAI y. STATE. 62 Bom. L. R. 857. 


————S. 6—Admissibility of deed of adoption 
for deciding issue of fact of adoption. 

Where the execution of a deed vi adoption forms 
1 part of the transaction of adoption itself, it 1s 
relevant under s. 6 of the Indian Evidence Act, 
{872, for deciding the issue of the factum of adop- 
tion and is admissible. It also being the record 
of the fact of adoption, can be used to corrobo- 
rate the testimony of witnesses in Court. 
PUNJABRAO DEORAO v. SHESHRAO. 

62 Bom. L. R. 726. 


———-§. 27—Interrogation by police officer of 
accused in presence of panchas and statement bv 
accused that articles, later proved to be looted, 
hidden in certain place—Accused taking police 
officer and panchas to the place and producing 
the articles—Subsequent arrest of accused—Whe- 
ther accused in police custody when statement 
made by him before arrest—Applicability of s. 27, 
Indian Evidence Act. 

An offence under s. 395 of the Indisr Penal 
Code took place on September 11, 1958, and first 
information in respect of it was lodged on ths 
same day, in which the name of the accused was 
mentioned as one of the dacoits. On September 
12, 1958, the accused was called by the sub- 
inspector of police and questioned in the presence 
of two panchas. The accused in their presence 
made a statement that he and his parners had 
hidden certain articles in a field and that he 
would show the same and hand them over. On 
the same day the accused took the ponchas and 
the police officer to the field and produced the 
uticles which were subsequently proved to be 
some of the looted articles. The accused was ar- 
rested on September 16, 1958. On the question 
whether s. 27 of the Indian Evidence Act, 1872, 
was applicable to the case, as at the time the 
statement was made by the accused he was not in 
custody of any police officer: — 

Held, that the fact that the accused was inter- 
Togated on September 12, 1958, and made a state- 
ment, and led the panchas and the police officer 
to a field and thereafter produced certain articles, 
which were the subject-matter of dacoity, was 
sufficient to establish that there was submission 
on his part to police custody, and 

that, therefore, the evidence as to the statement 
made by the accused on September 12, 1958, as 
well as the evidence as to the discovery of the 
articles produced by him, were admissible under 
s. 27 of the Indian Evidence Act. 

BAKSHIA MUKINDA y. STATE OF BOMBAY. 
62 Bom. L. R. 80. 


———8. 32(5)—Admissibility of deed of adop- 
tion for deciding issue of fact of adoption, 
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“Where a deed of adoption contains the state- 
ment of the adoptive widow that she has taken 
a person in adoption and the widcw being dead 
cannot be called as a witness, the statement as 
it related to tho relationship by adoption can be 
admitted under s. 32(5) of the Indian Evidence 


Act, 1872. 
PUNJABRAO DEORAO v. SHRSHRAO. 

62 Bom. L. R. 726. 
——————S, 90. 


When a Hindu widow makes an alienation, the 


circumstances justifying the alienation, such as 
legal necessity, are matters extraneou3 to the exc- 
cution of the document and s. 90 of the Indian 
Evidence Act, 1872, cannot be called in aid to 
presume matters extraneous to the actual execu- 
tion, 

Rams RaTANJ( v. MANOHAR. 


EXPORTS CONTROL ORDER, 1954, CL 3. See 
[MPORTS AND Exports Controt Act, 1947, 
5. 3/2). 62 Bom, L. R. (0.C.-J.) 1030. 


FACTORIES ACT (LXIII of 1948), S. 2(1) & (k) 
—Bombay Shops and Establishments Act {Bom 
LXXIX of 1948), Secs. 70, 63—Meaning of ex- 
pression “work...connected with...the subject o, 
the manufacturing process” in s. 2(1)—Employe: 
of gas producing and supplying factory employed 
in digging trenches for laying pipes outside factor} 


premises through which gas supplied to consumer: | 
—Whether such employee a worker within s. 2(1) : 


The words “work...connected with...the subject 
of the manufacturing process” in s. 2(/) of the 
Factories Act, 1948, mean work connected with 
tho article, which is produced, while any process 
of manufacture as defined in the Act is going or 
in connection with that article. Therefore, an) 
work connected with the article, which is manu- 
factured, will not bring the employee within the 
definition, but only that work, which 1s done while 
the article is still in the stage of production o1 


while any manufacturing process, as defined in the | 


Act, is still going on in connection with it. 

The petitioner was employed as coolie in a 
factory where gas was manufactured and which 
was supplied to consumers through pipes whic 


were connected to a storage tank. The duties cf. 


the petitioner were to excavate and dig trenches 
for the purpose of laying pipes through which gas 


was transported to the consumers. The petitioner ` 


did not, therefore, work within the premises or 
the factory but outside at the places where the 
pipes were to be laid. On the question whether 
the petitioner was a worker within the meaning of 
the Factories Act, 1948:— 


Held, that as the petitioner was not employed 
in connection with gas while it was still in the 
stage of production but was employed for work 
which was required to be done in order to supply 
to the consumers gas, which was produced and 
after it had undergone all the manufacturing præ 
cesses, he could not be held to be a worker with- 
in the meaning of s. 2(/) of the Act. 

-RAMLANSHAN y. Bompay Gas Co. LTD. 
- -62 Bom. L. R. 1626. 
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FACTORIES ACT, S. Rin). See Borma? SHorS 
AND ESTABLISHMENTS ACT, 1948, S. 2(27). 
62 Bom. L. R. 1021. 


———S. 36—Words “be permitted to enter” 
in s. 36(3) whether casts an absolute duty on 
employer to prevent entry—Whether by mere fact 
that person has entered pit it could be inferred 
that permission granted by occupier or manager—- 
Proof of positive act of obtaining or granting per- 
mission whether  necessary—Whether - under 
s. 36(4) obligatory to keep apparatus etc. always 
ready near confined space. 


The words “be permitted to enter” appearing 
in s. 36(3) of the Factories Act, 1948, do not cast 
ın absolute duty on the employer to prevent the 
¿ntry and the mere fact that a person has entert- 
zd such a pit etc. would not necessarily lead to 
-he conclusion that there was permission to enter, 
shether express or implied. The Court will have 
-o look into the facts and circumstances of ths 
vase to come to the conclusion whether the person 
who entered the pit was permitted to do so, It 
s not necessary that there should be a positive 
ict of obtaining permission by the worker or & 
vositive act of granting permission by the occu- 
pier or the manager. What the Court has to seo 
s whether on the facts and circumstances of a 
yarticular case it will be reasonable to inter that 
hə entry was with permission, whether express 
or implied. 


Under s. 36(4) of the Factories Act, 1948, the 
luty of keeping the apparatus etc. ready for in- 
itant use near the confined space arises only 
vhen a person is entering it, obviusly with the 
rermission of the occupier or the manager. Sec- 
tion 36(4) of the Act does not contemplate that 
.be apparatus etc. shall always be kept ready near 
-he confined space whether there is any occasion 
¿or any person to enter it or not. 

CHINUBHAL HARIDAS v. STATE OF Bompay, 
62 Bom. L. R. (S.C.) 117. 


——S. 97. See FACTORES Act, 1948, S. 36 
62 Bom. L. R. (S.C.) 117. 


FEE, essential features of. 


There are two essential features of a fee. The 
first is that the fees are payments for some spo- 
cial service rendered or special work done for 
the benefit of those from whom payments ars 
demanded. There is always an element of gud 
pro quo in a fee, which is absent in a tax. It is 
not necessary that, in every case, there should 
he a complete co-relationship existing petween the 
levy and the services rendered. There must be 
some reasonable co-relationship existing between 
the levy and the expenses incurred for the pur- 
poses of rendering the services. The second fea- 
ture of the levy of a fee is that the amount must 
be collected to meet the expenses of services ren- 
dered and must not be intended for the general 
revenues of the State. The amount levied must 


-not be amalgamated with the general revenue, 


but, it must be set apart for the purpose for which 

the services were being rendered. 

R. G. SHASTRI y», RAJKOT MUNICIPALITY. . 
e’ ` 62 Bom. L, R. 9%. 


tabd.) ` 
GOVERNMENT. OF INDIA ACT, 1935: [25-& 


| 26 Geo. 5, Ch. 42], S. 295(2). See CONSTITUTION 


oF Inpia, ART. 161. 62 Bom, L. R. (F.B.) 383. 


———S. 311/2). See CENTRAL PROVINCES AND. 


Begar Sates Tax Act, 1947, S. 4. 
: 62 Bom. L. R. 187. 


“GUARDIANS AND WARDS ACT (VIII of 
*{890}—Application under s. 491, Criminal Pro- 
cedure Code, by moslem woma: for custody of her 
illegitimate minor daughter—Refusal by respond- 
“ent, having no legal right to custody of child, to 
make. over child—-Whether applicant entitled to 
order under s. 491—Applicant's right to proceed 
under Guardians and Wards Act whether debars 


her right to proceed under s. 491—Applicability | 
of English principles regarding issue oy habeas 


corpus writs to directions issued under s. 491. 


Where the applicant was a moslem woman and. 


entitled to the custody of her illegitimate daughter 
and the respondent who had no legal right what- 
soover to the custody of the child and refused 
to make over the child to the applicant, Held, that 


the respondent's refusal resulted in an illegal do- ‘ 
tention of the child within s. 491 of the Criminal - 


Procedure Code, 1898, and the applicant was en- 


titled to an order under s. 491 for recovery of tho ' 
custody of the child from the respondent. Held, : 
further, that the fact that the applicant had 2 

tight under the Guardians and Wards Act, 1890, ; 


to recover custody of the child, did not justify 


tho denial of her right under s. 491 of the Codo. ' 


Gonar Beaum vy. SUGOI 
: : 62 Bom. L. R, (S.C) 54. 


HIGH COURT, jurisdiction of. 
The High Court of Bombay on its Admiralty 
Sido has exclusive jurisdiction to entertain a suit 


‘in respect of damage caused by a snio to pro~’ 


perty on the high seas. A claim for such damage 


‘can be preferred in the High Court of Admiralty . 


either by proceedings In rem, that is, against the 
- body of the ship, or by proceedings in personam, 
that is, against the owners of the ship. The juris- 


. diction to entertain an action either ın rem or in 
personam in respect of such damage is only with' 


the Admiralty Side of the High Court of Bombay 
KAMALAKAR y, SCINDIA STEAM NAVIGATION Co. 


62 Bom. L, R. 995. 
———furisdiction of. 
Section 66 of the Indian Income-tax Act, 1922, 


which confers jurisdiction npon the High Court. 


only permits a reference of a queson of law 


arising out of the order of the Tnbunal; it does. 


.not confer jurisdiction on the High Court to de- 
cide. a different question of law not arising out 
of such order. The same question of law may in- 
“volve different approaches for its solution and 
the High Court may amplify the questin to take 
.in all approaches; but the question must still be 
one which was before the Tribunal and was de- 
cided by it. It must not be an entirely different 
question which the Tribunal never considered. 
KUSUMEBBN v. COMMR., INC.-TAX. 
8 62 Bom. L. R. (S.C.) 1085. 

—— jurisdiction of, to issue writs. 

The jurisdiction of the High Court to issue writs 
is circumscribed by a dual restriction—that the writ 
will not run outside the territory over which th: 
High Court-has jurisdiction, and the person or 

-authority ‘against whom the writ is to issue must 
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HIGH COURT—{Conta,) 


be within that territory. The test which is deter- 
minative of the jurisdiction of the High Court is 
whether the authority whose aclion is challenged 
is within the territory over which the High Court 
has jurisdiction, iLe., whether the authority or per- 
son is amenable to the jurisdiction of the High 
Court. 

The infringement of the rights of the citizen at 
a given place does not invest tne High Court 
having jurisdiction at that place with authority 
to issue a writ; and the competence of the Union 
of India to excrcise authority over the place whers 
the rights are infringed also does not invest the 
High Court with that authority, [he jurisdiction 
to issue a writ must, therefore, be determined by 
the competence of the High ‘Court to compel per- 
formance of its directions in the event of failure 
to comply with the same, and in the absence of 
power vested in the High Court to compel resti- 
tution of property collected by the Union in 
exercise of its executive authority, a petition for 
a writ against the Union for compelling restitution 
megy not be entertained by’ the High Court. 
RADHESHYAM v. UNION OF INDIA. 

62 Bom. Fa R, (0.C.J.) LL 


——Jarisdiction of, to issue prerogaiive writs. 

The oxistence of an alternative remedy is no 
bar to tho exercise of jurisdiction by the High 
Court to issue any of the high prerogative writs 
or to issue any other writ, direction or order 
under art. 226 of the Constitution of India, but-it 
is the practice of the High Court not to use its 
extra-ordinary powers under art. 226 or its revi- 
sional powers under art. 227 if there exists an 
alternativo remedy which is adequate and readily 
available. 

The exercise of discretion by a Court in enter- 
taining a petition under art, 226 when an alter- 
native remedy is available to the petitioner, must 
not bo lightly interfered with in appeal filed 
against the order of the Court. 

SHANTILAL v. M. G. ABROL. 
62 Bom. L. R. (O.C.J.) 1030. 


HINDU LAW. 

Adoption. 

Alienation. 

Marrlage. See Hrnpu Marriage ACT. 
Partition. 

Widow. 


map 


1. Adoption. 


————Adontion— Widow—Agreement by widow 
with coparcener not to adopt without his consent 
—Widow adopting without such consent—Vall- 
dity of adoption—Enforceabllity of agreement— 
Indian Evidence Act (1 of 1872), Secs. 6, 32(5)— 
Admissibility of deed of adoption for deciding is- 
sue of fact of adoption. 

An agreement in restraint of the exercise of 
power to adopt between a widow of a deceased 
coparcener and a male member of the coparcenary 
is bad in Jaw on ground of public policy. Whether 
the restraint is absolute or partial is of no conse- 
quence. . 

Where the execution of a deed of adoption forms 
a part of the transaction of adoption itself, it is 
relevant under s. 6 of the Indian Evidence Act, 
1872, for deciding -the issue of the factum of 


- adoption atid is admissible: It also- being there 
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cord of the fact of adoption, can be used to cor- 
roborate the testimony of witnesses in Court. 

Where the deed of adoption contains the state- 
ment of the adoptive widow that she has taken 
@ person in adoption and the widow being dead 
cannot be called as a witness, the statement as it 
relates to the relationship by adoption can be ad. 
mitted under s. 32(5) of the Indian Evidence Act, 
1872, 
PUNJABRAO DEORAO y. SHESHRAO. 

62 Bom. L. R. 726. 


2. Alienation, 


—_——-Allenation—Afienation by widow—An- 
cient alienation where direct evidence justifying 
legal necessity recited in deed of alienation has 
disappeared—Whether recitals in deed justifying 
legal necessity can be presumed to be true—Such 
recitals whether evidence of representation made 
to alienee about existence of justifying drcum 
stances—Reversioner’s failure to file declaratory 
sult whether adds weight to presumption as ta 
validity of ancient allenation—Iindian Evidence 
Act (I of 1872), Secs. 90, 13—Whether s. 90 could 
be called in ald to presume circumstances justify- 
ing alienation by widow—Evidentiary value oj 
judgment in another suit not inter partes—Civil 
Procedure Code (Act V of 1908), O. XHI, r. 5— 
Procedure under O. XU, r. 5, whether to be fol- 
lowed where original account book produced noi 
in current use—Personal law and lex loci—Admis- 
sion made by party capable of two interpretations 
—Whether interpretation unfavourable to such 
person to be put on his admission. 

In any suit where an absolute sale had been 
made by a Hindu widow, the burden would be 
on the alienee or the transferee from the alience 
or the person who relies on the validity of the 
alienation, whether he is plaintiff or defendant, to 
show that the absolute alienation of the property 
was justified under Hindu law in cases in which 
the Hindu widow had only a limited estate. 

Such a burden of proof rests on the person re- 
lying on the alienation whether he is defendant 
or plaintiff, because a Hindu widow who has a 
limited estate has no power to make an absolute 
alicnation except under certain circumstances, and 
whosoever alleges that her absolute alienation of 
such property is valid must prove the existence of 
any such circumstances. 

A mere recital in the deed of alienation of the 
existence of justifying circumstances is not enough 
to prove their existence. 

Under Hindu law if an alienation by a Hindu 
widow is an ancient one and owing to the lapse 
of time direct evidence of circumstances justify- 
ing legal necessity recited in the deed of aliena- 
tion has disappeared, the recitals acquire import- 
ance and may be presumed to be true and pre- 
sumptions are permissible to fill in the details 
which have been obliterated by time. The recitals 
in the alienation deed, consistent with the circum- 
stances and probabilities, will assume greater im- 
portance. In such cases the recitals would also be 
clear evidence of the representation made to the 
alenee about the existence of justifying circum- 
stances and in such cases when proof of an actual 
enquiry by the alienee has become impossible, if 
the circumstances were such as to justify a reason 
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HINDU LAW—Alienation—{Contd.) 


able belief that an enquiry would have confirmed 
its truth, the recital coupled with the circumstances 
would be sufficient evidence to support the deed. 

Tho mere failure by a reversioner to file a de 
claratory suit during the lifetime of the alienor 
cannot be treated as adding to the weight of the 
presumption as to validity which may be drawn 
in the case of ancient alienations. 

When a Hindu widow makes an alienation, the 
circumstances justifying the alienation, such as 
legal necessity, are matters extraneous to the exe- 
cution of the document and's. 90 of the Indian 
Evidence Act, 1872, cannot be called in aid to 
presume matters extrancous to the actual execu 
tion. 

It is only if the original account book is in cur- 
rent use that the.procedure under O. XIII, r. 5, 
of the Civil Procedure Code, 1908, may be follow- 
cd. If the original account book produced is not 
in current use, the Court should not return it. 


In such matters as the law of succession, a per- 
son is governed by his personal Jaw unless he 
migrates to another place and there gives up his 
personal law in favour of the personal law of the 
place where he is domiciled afresh. Lf ‘nothing is 
known about a man except that he lived in a 
certain place, it will be assumed that his personal 
law is the law which prevails at that place, but if . 
evidence is led to show that the man had migrated 
trom another place, then his personal law would 
bo the personal law of the lex loci of the place 
from which he had migrated unless he has given 
it up. Even if there is no evidence to show that 
te had migrated from another place, evidence 
can be led to show his manners of living, cere- 
monies and customs observed by him, and an 
inference can be drawn from such evidence that 
his personal law is not the same as the lex loci 
of the place where he is residing and that he must 
have hailed from another territory where such 
ceremonies and customs and mode of life are 
common. 


The fex foci of the Central Provinces is the 
Benares School of Hindu law and that of Berar 
is the Bombay School of Hindu lew. 


If an admission is capable of two interpreta- 
tions, an interpretation unfavourable to the per- 
son making it should not be put on his admission. 
An admission must be clear, precise, and not 
vague, or ambiguous. 


A judgment in another suit which is not inter 
partes may be evidence for certain purposes, 
namely, to prove the fact of the judgment; to 
show who the parties to the suit were; to show 
what was the subject-matter of the suit; to show 
what was decided or declared by the judgment; 
to show what documents had been filed by the 
parties in the proceedings; to establish the transac- 
tion referred to in the judgment; as evidence to 
show the conduct of the parties or particular in- 
stances of the exercise of a right or assertion of 
title; or to identify property; or to show how 
property had been previously dealt withy to estab- 
lish a particular transaction in’ which a right is 
asserted and the name of the person, if any, who 
is declared in the judgment as entitled to posses- 
sion; but the judgment is not evidence to establish 
the truth of the matters decided in that judgment, 


. The findings of fact arrived at on the evidence 
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in one case are not evidence of that fact in another 
case, 
Ramat RATANJI v. MANOHAR. 5 
62 Bom. L. R. 322. 
3. Marriage. 


HINDU MARRIAGE ACT (XXV of 1955), S. 24. 
See HINDU MARRIAGE ACT, 1955, S. 28. 
62 Bom. L. R. 47. 


—— 8. 28—Civil Procedure Code (Act V of 
1908), Sec. 2(2)—Order passed by Court under 
s. 24 directing payment of interim maintenance— 
Whether such order appealable under s. 28—Court 
in exercise of its matrimonial jurisdiction whether 
can order defence to be struck off for failure to 
pay interim maintenance. 

Section 28 of the Hindu Marriage Act, 1955, 
does not provide for an appeal against every order 
made by the Court in the proceedings under the 
- Act, but against only such orders which fall with- 
in the definition of decrees under s. 2(2) of the 
Civil Procedure Code, 1908, or with regard to 
which an appeal is provided under the Code. 

An order passed by the Court directing pay- 
ment of interim maintenance under s. 24 of the 
Hindu Marriage Act, 1955, does not amount to 
a decree as defined in s. 2(2) of the Civil Pro- 
cedure Code, 1908, and is, therefore, not appeal-' 
able under s. 28 of the Hindu Marriage Act. 

The Court in exercise of its matrimonial! juris- , 
diction cannot order that the defence of a party 
should be struck off for failure to pay interim, 
maintenance unless the refusal is contumacious. ‘ 
PRITHVIRAJ SINHIL v. SHIVPRABHAKUMARI. : 

62 Bom. L. R, 47. 


4, Partition. 


—Partition—Evidence of partition—Income 
of joint family shared in particular manner by 
members of family whether evidences partition 
in family. 

When thero is a question as to whether certain 
persons are members of a joint Hindu family or 
not, it is not always necessary to adduce evidence 
merely of members of the joint Hindu family. 
Tho opinion of persons may also be relevant under 
s. 50 of the Indian Evidence Act. 

Morely because the income of a joint Hindu 
family is being shared in a particular manner by 
the members of the joint family, it does not show 
that there was a partition in the family. 

SHRIRAM v. GOURISHANKAR. 62 Bom. L. R. 336. 


5. Widow. 


Hindu Widow, sale mado by. See Hinpu Law, 
ALIENATION. 62 Bom. L. R. 322. 


HYDERABAD AGRICULTURAL DEBTORS 
RELIEF ACT (Hyd. XVI of 1956), S. 4. See 
HYDERABAD AGRICULTURAL DEBTORS RELIEF ACT, 
1956, S. 24. 62 Bom. L. R. 982. 


—. 24—Hyderabad Tenancy and Agricul- 
tural Lands Act (Hyd. XXI of 1950), Sec. 38— 
Application by debtors for adjustment of debts 
and declaration that sale of land really in the na- 
ture of mortgage—Tenant contesting application 
on ground that he was declared owner of land 
under Hyderabad Tenancy Act—Whether s. 25 of 
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HYDERABAD AGRICULTURAL DEBTORS 
RELIEF ACT, S. 24—(Contd.) 


H.AD.R. Act operates as bar to debtors’ pro- 
ceedings. 

The debtors made an application under s. 4 read 
with s. 24 of the Hyderabad Agricultural Debtors 
Relief Act, 1956, for adjustment of their debts and 
for a declaration that the transfer of their land in 
favour of opponent No. 1 which was effected on 
5th Tir 1346 Fasli (1937 A.D.) by a sale-deed 
was really in the nature of a mortgage. Opponent 
No. 3, who was in possession of the land, was 
joined as party to the application. Opponent No. 1 


“admitted that the transaction was in the nature 


of a mortgage but opponent No. 3 contested the 
application stating that he was a protected tenant 
in respect of the land and that in 1956 A.D. he 
was declared the owner of the land under s. 38 of 
the Hyderabad Tenancy and Agricultural Lands 
Act, 1950. On the question whether s. 25 of the 
Hyderabad Agricultural Debtors Relief Act ope- 
rated as a bar to the proceedings: — 

Held, that the sale-deed of 1937 was never the . 
subject-matter of any litigation in any competent 
Court or before any Board and that, therefore, 
there was no occasion for the same being adjudged 
as a transfer other than a mortgage, 

that opponent No. 3 could not be said to be 
a bona fide transferee for value without notice 
of the real nature of the transfer by the debtors 
in favour of opponent No. 1, nor could he be 
said to be a transferee under a registered deed 
executed on or before the commencement of the 
repealed Act, ie. on or before 1940 A.D., and 

that, therefore, s. 25 of the Hyderabad "Agricul 
tural Debtors Relief Act did not operato as a bar 
to the proceedings and the debtors’ right to con- 
tend that the transaction purporting to be a sale 
was in the nature of a mortgage was not affected 
at all. 

Sampat HAATI v BHIKAJEB. 62 Bom, L. R, 982. 
———8. 25. See HYDERABAD ‘AGRICULTURAL 
Desrors Revie Act, 1956, S. 24. 

62 Bom. L. R. 982. 


HYDERABAD TENANCY AND AGRICUL- 
TURAL LANDS ACT, 1950 (Hyd. XXI of 1950), 
S. 3&7\c)—Protected tenants entitled to purchase 
lands held by them on notified date—Whether such 
tenants can purchase lands in excess of double 
family holding of all lands held by landholder in 
other parts of territory to which Act applicable. 
Under the Hyderabad Tenancy and Agricultural 
Lands Act, 1950, what a protected tenant is en- 
titled to purchase is the land which is in excess 
of double the family holding fixed for the parti- 
cular local area and not that which is in excess 
of the total holding of the landholder in the area 
to which the Act applies, that is in Marathwada. 
Section 38(7Kc) of the Act indicates that regard 
must be had only to the extent of the landholder’s 
holding in a particular area and not to the totality 
of his holdings in other parts of the territory to 
which the Act applies. 
WAMANRAO v. BHAURAO. 62 Bom. L. R. 587. 
——S. 38E. See HYDERAPAD TENANCY AND 
AGRICULTURAL Lanps Act, 1950, S. 38(7)(c). 
62 Bom. L. R. 587. 


——S, 38E—Provisional declaration under 
3. 38-E made in favour of tenant—Tenant’s refu- 


Aize 


HYDERABAD TENANCY. AND, AGRICUL- 
TURAL LANDS ACT, 1950, S. 38E—(Contd.) | 


sal to purchase land—Collector ordering reversion 
of land to Government—Validity `of, order— 
Whether such refusal amounts to surrender or re- 
linquishment of holding. 

The Hyderabad Tenancy and Agricultural Lands | 
Act, 1950, does not empower the Collector to pass : 
an order for reversion of the land in favour of: 
the Government when the protected tenant, in; 
whose favour a provisional declaration under į 
s. 38-E of tho Act is made, refuse to purchase it. ! 
Such a refusal on the part of the tenant to pur-. 
chase the land does not amount to surrendering. ; 
or relinquishing the holding within the meaning , 
of those expressions in the Act. 

NARAYAN LAXMAN v. KESHAY. : 
62 Bom. L. R. 889. ` i 


——S. 47—Whether s. 47 retrospective in ope-' 
ration, 

Section 47 of the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950, is not retrospective. ` 
Mapnav Rao v. TRIMBAK. 62 Bom. L. R. 422! 


IMPORTS AND EXPORTS CONTROL ACT, 
(XVI of 1947), 8. 3(2)—Exports Control Order, 
1954, Cl. 3—Sea Customs Act (VIII of 1878), 
Secs. 19, 136, 61, 137—Constitution of India, Art.' 

226—Consignment of steel scrap, in respect of 
which export licence issued, passed by Controller! 
of Iron & Steel as not capable of being used in 
India—Customs authorities whether can consider’ 
‘afresh whether that scrap was or was not usable 
in Indla—Whether Sea Customs Act empowers! 
Customs Officer to examine goods for such pur- 
pose—Prerogalive writs—Jurisdiction of High 
Court to issue such writs when alternative remedy , 
available to petitioner. . 

The satisfaction as to whether a particular con- 
signment of scrap is capable of being used in 
India or not has to be, under the remarks con-| 
tained in col. 4 of “The Statement of the Export! 
Licensing Policy” against item No. 3(ii)(b) (as-| 
suming that they have a legal validity and a sta-, 
tutory force), that of the Iron and Steel Controk į 
ler, and the Customs authorities are, therefore, not! 
entitled, after a consignment of scrap is passed; 
for export by the Controller, to consider afresh 
whether that scrap was or was not usable in India.: 

Sections 136, 61 and 137 of the Sea Customs. 
Act, 1878, do not confer a power on a Customs, 
Officer to examine goods (in respect of which a 
licence is obtained under the Exports Control 
Order, 1954) for the purpose of satisfying himself, 
on the question whether those goods are of a kind 
which can be used in India or not. 

Quere: Whether these provisions of the Act 
empower Customs Officers to inspect the goods 
with a view to satisfy themselves whether the goods 
sought to be exported conform ‘to the licence. 

The existence of an alternative remedy is no 
bar to the exercise of jurisdiction by the High 
Court to issue any of the high prerogative writs 
or to issue any other writ, direction or order 
under art. 226 of the Constitution of India, but 
it is the practice of the High Court not to use 
its extra-ordinary powers under art. 226 or its re- 
visional powers under art. 227 if there exists an 
alternative remedy which is adequate and "t ready 

_ available. Kai A SAE 2 
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The exercise of discretion by a Court in enter 
taining a petition under art. 226 when an alter- 
nativo. remedy is available to the petitioner, must 
not be lightly interfered with in appeal filed against 
the order of the Court. 

SHANTILAL v. M. G. ABROL. 
62 Bom. L. R. (O.C.J.) 1030. 


IMPORTS CONTROL ORDER, 1955, Cis. 9, 10— 
Constitution of India, Art. 19(1)(£) & (g}—Pro- 
vision in cl. 9(a) that licence may be cuncelled 
if found to be obtained by fraud or misrepresenta- 
tion whether violative of art. 19(1)(£) & (g)— 
“Reasonable opportunity of being heard’'—Whe- 
ther there is any invariable standard for “reason 
ableness.”” 

The provision in clause 9(a) of the Imports Con- 
trol Order, 1955, that licence may be cancelled, if 
it is found, after giving (as provided in clause 10 
of the Order) a reasonable opportunity to the 
licensee to be heard, to have been obtained by 
fraud or misrepresentation, is a reasonable res- 
triction in the interests of the general public on 
the exercise of the fundamental right of a citizen 
guaranteed under art. 19(/)(f) and (g) of the 
Constitution of India. p 

Tho requirement that a reasonable opportunity 
of being heard must be given has two elements. 
The first is that an opportunity to be heard must 
be given; the second is that this opportunity must 
be reasonable. Both these matters are justiciable 
and it is for the Court to decido whether an op- 
portunity has been given and whether that oppor 
tunity has been reasonable. 

There can be no invariable standard for “rea~ 
sonableness” except that the Court’s conscience 
must be satisfied, that the person against whom 
an action is proposed has had a fair chance of 
convincing the authority who proposes to take 
action against him that the grounds on which the 
action is proposed are either non-existent or even 
if. they exist they do not justify the proposed 
action. The decision of this question will necessarily 
depend upon the peculiar facts and circumstances 
of each case, including the nature of the action 
proposed, the grounds on which the action is 
proposed, the material on which the allegations 
are based, the attitude of the party against whom 
the action is proposed in showing cause against 
such proposed action, the nature of the plea raised 
by him in reply, the requests for further oppor- 
tunity that may be made, his admissions by con 
duct or otherwise of some or all the allegations 
and all other matters which help the mind in 
coming to a fair conclusion on the question. 
Fepco LTD. v. S. N. BILGRAMI. i 
62 Bom. L. R. (S.C.) 293. 


INCOME-TAX ACT (XI of 1922)—Karta of 
Hindu undivided family partner in managing 
agency firms and receiving managing. agency com- 
mission—Document of partition executed by co- 
parceners in family whereby income received from 
managing agency commission partitioned between 


. them—Whether such income, income of joint 


Hindu family or individual coparceners. 

A Hindu undivided family consisted of the 
karta, his wife and three sons. The karta was a 
‘partner. in-six managing: agency firms in’ six mills 


1960.) °° 
INCOME-TAX ACT—{Contd.) 


and the income received by him'as partner in these 
managing agencies was assessed as the income of 
the Hindu undivided ‘family. Subsequently, by vir- 
tue of a document executed by the coparceners 
in the Hindu undivided family, a partial parti- 
tion was effected of the income received from the 
managing agency firms as commission by the 
family. On the question whether as'a result of the 
partition the income received as commission could 
be treated as the income of the Hindu undivided 
family or as the separate income of the divided 
members: 

Held, that the family had taken the fullest mea- 
sure possible for dividing the joint interest into 
separate interests and the document of partition 
was fully effective between the members of the 
family and there was factually no Hindu undivided 
family in respect of these particular assets, and 

that as the status of the family had altered as a 
result of the partition, it could not be said that 
it was the income of the Hindu undivided family, 
when there was none. 

The Income-tax law before the partition, takes 
note, factually, of the position of the karta, and 
assesses not him qua partner but as representing 
the Hindu undivided family. In doing so, the 
Income-tax law looks not to the provisions of 
the Indian Partnership Act, but to the provisions 
of the Hindu law. When once the family has dis- 
rupted, the position® under the partnership conti- 
nues, as before, but the position under the Hindu 
law changes. There is then no Hindu undivided 
family as a unit of assessment in point of fact, 
and the income which accrues, cannot be said 
to be of a Hindu undivided family. 

CHARANDAS HARIDAS y. COMMR.,@INC.-TAX. 

62 Bom. L. R. (S.C.) 663. 


———-8._ 2(6)(b). See Income-Tax Act, 1922, 
S. 2(16). 62 Bom. L. R. 685. 


——-8. 2(16)—Indian Partnership Act (IX of 
1932), Secs. 68, 69—Persons carrying on business 
in common name—Expenses of business incurred 
jointly by such persons but professional fees re- 
celved by them entered separately—Admissible ex- 
penses apportioned in accordance with gross re- 
ceipts of these persons and balance divided between 
them in proportion of their own respective gross 
recoveries—A pplication in common name made 
for registration under Indian Partnership Act and 
entry made in Register of Firms—Whether such 
persons constitute a partnership and could be 
` assessed as an unregistered firm—Applicability of 
provisions relating: to registration of firms in 
Indian Partnership Act to cases arising under 
Indian Income-tax Act. 

Three persons were carrying on the business of 
architects in a common name under the terms 
and’ conditions of an agreement executed by them. 
Expenses such as "salary, of staff, conveyance, office 
rent, etc. were incurred jointly by them. The pro- 
fessional fees received by each of them were, how- 
ever, entered separately and each of them main- 
tained a serially numbered bill book and receipt 
book for himself. The bills were made out in the 
common name, but on top of each bill the name 
of the particular person who secured and carried 
out the work of the particular client: appeared in 
rubber stamp. At-the end-of the year al expense 


“GENERAL INDEX. 





1127 


. INCOME-TAX ACT, S.'2/16)—{Contd.) 


' jointly incurred were totalled up, provision was 


made for depreciable assets and the admissible 


' expenses were thereafter apportioned in accord- 


ance with the gross receipts of the three persons. 


i The balance was divided between them in the 


proportion of their own respective gross recover- 
ies. It was found that there was no banking ac- 
count in the common name with any bank, that 


' an application for registration was made in the 
! common name as provided in the Indian Partner- 


ship Act, 1932, and the Registrar of Firms had 
made an entry of the statement in the Register 
of firms and that no formal written contracts were 
entered into either m the common name or in the 
name of any of the three persons. On the question, 
whether the three persons constituted a partner- 
ship and could be assessed as an unregistered firm 
within the meaning of s. 2(/6) of the Indian In 
come-tax Act, 1922:— 

Held, that the three persons did not constitute 
a partnership in law as the element of agency, 
which is a prime requirement of the existence of 
partnership, was not established in the present 
Case. 

Regard must be had to the law of partnership 
under the Indian Partnership Act, 1932, when 
dealing with cases arising under the Indian Im 
come-tax Act, 1922. It does not, however, follow 
that the provisions’ relating to registration of firms 
must be pitchforked into cases arising under the 
Indian Income-tax Act. Those provisions are not 
determinative of any question as to the existence 
of a partnership which may arise under the Indian 
Income-tax Act and are not conclusive of the 
existence of a partnership as a matter of Jaw in 
any matter to be dealt with under this fiscal em- 
actment. 

N. R. Wana & Co. v. COMMR., INC.-TAX. 
62 Bom. L. R. 685. 


—S. 10(2)(xv)—Assessee, managing agent 
of company, getting commission on goods manu. 
factured and sold by company—Assessee giving 
up part of commission received—Appellate Tribu- 
nal finding that amount of commission given up 
un expenditure for purpose of assessee’s business 
and, therefore, an allowable deduction—Such find- 
ing whether a finding of fact—Whether conclu 
sion based on such finding that such amount de- 
ductible expense under s. 10(2)(xv) sustainable 
—Tests to determine what is deductible allow 
ance, 

It is a question of fact in each case whether the 
amount which is claimed as a deductible allow- 
ance under s. 10(2)(xv) of the Indian Income-tax 
Act, 1922, was laid out wholly and exclusively 
for the purpose of such business, and if the fact- 
finding tribunal comes to the conclusion on evi 
denco which would justify that conclusion it 
being for them to find the evidence and to give 
the finding, then it will become an admissible de 
duction. The decision of such questions is for the 
Income-tax Appellate Tribunal and the decision 
must be sustained if there is evidence upon which 
the Tribunal could have arrived at such a con- 
clusion. 

If the expense is incurred for fostering the busi- 
ness of another only.or was made by way of 
distribution of profits or wag wholly gratuitous or 
for ‘some improper or oblique purpose outside the 


1128 


INCOME-TAX. ACT, S. 10(2)(xv)}—(Contd.) 


course of the business then the expense is not 
deductible. In deciding whether a payment of 
money is deductible expenditure one has to take 
into consideration questions of commercial ex- 
pediency and the principles of ordinary commer- 
cial trading. Lf the payment or expenditure is in 
curred for the purpose of the trade of the assessee, 
it does not matter that the payment may inure 
to the benefit of a third party. Another test is 
whether the transaction is properly entered mto as 


a part of the assessee’s legitimate commercial - 


undertaking in order to facilitate the carrying on 
of its business; and it is immaterial that the third 
party also benefits thereby. But in every case it is 
a question of fact whether the expenditure was 
expended wholly and exclusively for the purpose 
of trade or business of the assessee. 

The assessee was the managing agent of a com 
pany and under the agency agreement the assessee 
was inter alia getting commission on the sale pro- 
ceeds of the goods manitfactured and sold by the 
company and the amount of the commission was 
credited in the account of the assessee and interest 
was paid thereon. The commission for the account- 
ing year came to Rs. 3,09.114, but sometime 
during this year at the request of the Board of 
Directors of the company, the assessee agreed to 
accept a sum of Rs. 1,00,000 only as its commis- 
sion which amount was credited to the account 
of the assessee in the books of the company. On 
the question whether the amount of Rs. 2,09,114, 
which was given up by the assessee was an ex- 
penditure for the purpose of the assessee’s busi- 
ness and, therefore, an allowable expenditure with- 
in s. 10(2)(xv) of the Indian Income-tax Act, 
1922, the Income-tax Appellate Tribunal found 
in favour of the assessee that the amount was 
expended for reasons of commercial expediency, 
it was not given as a bounty but to strengthen 
the company and if the financial position of the 
company became strong the assessee would benefit 
thereby: 4 

Held, that the finding arrived at by the Tribunal 
was a finding of fact, and 

that on that finding the Tribunal had rightly 
come to the conclusion that it was a deductible 
expense under s. 10(2)(xv) of the Act. 

COMMR., INC-TAX v. CHANDULAL, 
62 Bom. L.R. (S.C.) 567. 


———S8. 10(2)(xv)—Managing agent of com- 
pany earning commission in accounting year but 
surrendering part of it in subsequent year of ac- 
count—Such commission surrendered on ground 
of commercial expedtencyp—Whether such commis- 
sion could be treated as expenditure incurred in 
the accounting year. 


Under a managing agency agreement the man- 
aged company agreed to pay to the managing com- 
pany (assessee) a commission at a certain rate 
on the sale proceeds of its goods. It was further 
provided that if in any year the profit of the 
company was not sufficient to pay a dividend at 
a certain rate the assessee was to give up to the 
company such portion of its commission as was 
necessary to make up such deficit but not ex- 
ceeding one-third of the entire commission which 
the assesse would be entitled to receive in that 
particular year. Under this agreement the assessce 
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was surrendering & part of its commission for a 
series of years. In the accounting year April 1, 
1949 to March 31, 1950, the assessee earned a 
commission of Rs. 1,17,644-0-0 and at the instance 
of the company the assessee surrendered Rs. 97,000 
under a resolution passed by the company on 
December 7, 1950. The assessee followed the mer- 
cantile system of account and credited the income 
of the managing agency commission in the books 
in one year and the amount surrendered by it in 
the next year. For the assessment year 1950-51 the 
assessee contended before the Revenue that the 
amount of Rs. 97,000 should be allowed as a 
revenue dedeuction under s. 10(2)(xv) of the 
Indian Income-tax Act, 1922. The Appellate Tri 
bunal held that the maximum amount that the 
assessee was bound to forego was only one-third of 
Rs. 1,17,644-4-0 i.e. Rs. 39,214-12-0 and disallow- 
ed the claim as regards the balance of the amount 
surrendered viz., Rs. 57,785-4-0. It was found by 
the Tribunal that the surrender of this balance 
of Rs. 57,785-4-0 was by reason of commercial 
expediency. The Revenue contended that the in- 
come accrued to the assessee in the accounting 
year, whereas the surrender on the ground of com- 
mercial expediency of Rs. 57,785-4-0 out of the 
same took place long after the expiry of the ac- 
counting year and, therefore, it could not be treat- 
ed as an expenditure incurred in the accounting 
year and was liable to tax: . 
Held, that it was the real income of the assessee 
for the accounting ycar that was liable to tax, 
that the fact of foregoing the amount of 
Rs. 57,785-4-0 was to be regarded as of cogency 
in the context of the principle of real income, 
that the surrender was made at the time of as- 
certaining the quantum of the commission payable 
to the assessee and it was made bona fide and on 
ground solely of commercial expediency, and 
that, therefore, in the circumstances of the cass 
the real income of the assessee was Rs. 20,644-4-0 
(i.e. Rs, 1,17,6444-0 minus Rs. 97,000) and the 
amount of Rs. 57,785-4-0 could not be included 
in the real income of the assessee for the relevant 
\ccounting year. 
H. M. KASHIPAREKH & Co, y, Commr., Inc.-Tax. 
62 Bom. L. R. 667. 


——S. 16 2y¥xv)Ligiwddator of  assessee- 
bank in bank’s return claiming deduction of 
amount embezzled by bank’s secretary previous 
‘o bank going into liquidation—Fictitious entries 
relating to amount embezzled entered in bank’s 
books of account, at instance of secretary, in ac- 
counting year—Whether bank entitled to claim 
amount as business loss in year of account. 

The assessee bank went into liquidation on April 
21, 1947, when the Official Liquidator was ap- 
pointed to take charge of its assets. For the as- 
sessment year 1948-49 (accounting year 1946-47 
ending on June 30, 1947), the liquidator in his 
return of the income of the bank for that year 
claimed as business expenditure an amount which 
represented a defalcation committed by the bank’s 
secretary. This amount was part of an amount 
remitted to the bank by its constituents and receipt 
for the same was entered in its books. Subse- 
quently the secretary of the bank unauthorizedly 
withdrew the amount and in December 1946 cer- 
tain fictitious entries were made in the books of 
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account of the bank at the instance of the secre- 
tary. The lquidator after he came to know of 
the embezzlement took action against the secretary 
and obtained a decree against him on February 27, 
1951, but nothing was recovered under it. On the 
question whether the bank was entitled to claim 
the amount embezzled as a business loss or as a 
deduction under s. 10(2Xxv) of the Indian Income- 
tax Act, 1922, the bank contended that its true 
profits for the year of account could be determin- 
‘ed only by taking into account any loss resulting 
from embezzlement in any year in which it could 
show that the loss had occurred and that in the 
instant case the loss had occurred when the em- 
bezzlement took place i.e. in the year of account:— 
Held, that the question as to the time when loss 
can be said to occur in a case like the present one 
would be a mixed question of fact and law and the 
conclusion in each case would turn on its own 
facts and circumstances and would have to be in 
consonance with the basic principle that the loss 
must be actual and present, 
that the loss in this case did not occur when the 
fictitious entries were made in the books of account 
of the bank, and 
that in the circumstances of the case the bank 
was not entitled to claim the amount in the year of 
account as a business loss. 
ASSOCIATED BANKING CorPN. v. COMMR., INC.-TAX. 
62 Bom. L. R. 692. 


———-S. 10/4Vb)—Cotton pressing from press- 
ing bales for its partners and giving rebates to 
partners from pressing charges—Whether such re- 
bates “commission” within s. 10(4)(b)—What ts 
a rebate, 

Repayment by a cotton presser to a constituent. 


who is also a partner of the cotton presser, of a. 


part of the charges of pressing bales of cotton as 8 
rebate on grounds of commercial expediency does 
not amount to “commission” within the meaning 
of s. 10(4)(b) of the Indian Income-tax Act, 1922. 
Rebate is a remission or a payment back and of 
the nature of a deduction from the gross smount. 
It is a discount or draw-back and includes a refund 
to a purchaser of a thing or commodity of a portion 
of the price paid by him. It is not confined to a 
transaction of sale and includes any deduction or 
discount from a stipulated payment, charge or rate. 
It need not necessarily be taken out in advance of 
payment but may be handed back to the payer after 
he has paid the stipulated sum. The repayment 
need not be immediate; in case of persons who 
have continuous dealings with one another it can 
be made later. 
HARIHAR COTTON ETC. v. COMMR., INC.-TAX. 
62 Bom. L, R. 675. 


———-8. 12B—Administrator selling shares and 


securities belonging to deceased testator for distri- ` 


buting assets amongst legatees and realising more 
than thelr cost price—Whether such sale comes 
within purview of third proviso to s. 12B(1)— 
Expression “distribution of capital assets” in pro- 
viso whether means distribution of sale proceeds 
of capital assets—Whether liability of administra- 
tor limited to cases referred to in s. 24B. 

The expression ‘“‘distribution of capital assets” 
in the third proviso to the old s. 12B/7) of the 
Indian Income-tax Act, 1922, means ‘distribution 
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in specie and not distribution of the sale proceeds 
of the capital assets. 

The purpose of the proviso is that as long as 
there ‘is distribution of the capital assets in specie 
and no sale, there is no transfer for the purposes 
of s. 12B of the Act; but as soon as there is a sale 
of the capital assets and profits or gains arise there 
from, the liability to tax arises, whether the sale be 
by the administrator or the legatee. 

Section 24B of the Indian Income-tax Act, 1922, 
does not limit the liability of the Administrator 
or Executor to the cases referred to under that sec- 
tion; the Administrator or Executor is as much an 
assessee under the Act as any other individual, 
and if he makes capital gains, he is as much liable 
to pay tax as any other individual. 

JAMES ANDERSON y. COMMR. INC.-TAX. 
62 Bom. L, R. (S.C.) 646. 


———-S. 24B. See INTOME-TAX Aci, 1922, 
S. 12B. 
62 Bom. L. R. (S.C.) 646. 


——S. 33B(2¥b)—Order made by Commis- 
sioner under s. 33B(1) within prescribed period 
of limitation set aside by Tribunal and case re- 
manded to Commissioner—Commisstoner passing 
another order under s. 33(1) beyond period of 
limitation prescribed under s. 53B(2)(b)—Whether 
such second order valid and effective in law. 

The period of limitation prescribed in s. 33B 
(2b) of the Indian Income-tax Act, 1922, cannot 
apply to any order passed hy the Commissioner 
of Income-tax in pursuance of any order or direc- 
tion of any higher authority. The words of the 
section must be read as used with reference to an 
order made only suo motu by the Commissioner. 
COMMR. INC.-TAX v. KISHORESINH. 

62 Bom. L. R. 680. 


——S. M—Constitution of India, Art, 226— 
Notice under s. 34, Indian Income-tax Act chal- 
lenged under art. 226—What petitioner must prove 
to sustain petition under art. 226—Whether source 
of escaped income required to be specified in notice 
under s. 34. 


In a petition under art. 226 of the Constitution 
of India challenging a notice issued under s. 34 
of the Indian Income-tax Act, 1922, the burden 
undertaken by the petitioner must be to prove the 
total absence of jurisdiction of the Income-tax 
Officer to proceed under s. 34 of the Act and this 
absence of jurisdiction must be apparent ou the 
face of the record. For that purpose it is absolute- 
ly necessary for the petitioner to prove that the 
Income-tax Officer did not have any reason to 
believe that the assessee had failed to disclose fully 
and truly all material facts and that accordingly 
the Income-tax Officer was not entitled to proceed 
under s. 34/1 a). 

The source of the escaped income is not required 
to be specified in a notice under s. 34 of the Indian 
Income-tax Act, 1922. 

RADHAKANT v. V. K. JOHRI. 
62 Bom. L. R. (0.C.J.) 823. 


——S. 49EE. See "Norn INCOME-TAX 
(AMENDMENT) ACT, 1959, S. 3. 
© 62 Bom. L. R. (0.C.J.) 11. 


1130 
INCOME-TAX ACT—(Contd.) 


———-S. 66—Whether on a reference under s. 66 
High Court can decide a different question of law 
not arising out of order of Tribunal—High Court 
whether can amplify question of law referred to it. 
Section 66 of the Indian Income-tax Act, 1922, 
which confers jurisdiction upon the High Court 
only permits a reference of a question of law aris- 
ing out of the order of the Tribunal; it does not 
confer jurisdiction on the High Court to decide a 
different question of law not arising out of such 
order. The same question of law may involve diffe- 
rent approaches for its solution and the 
High Court may amplify the question to 
take in all approaches; but the question must still 
be one which was before the Tribunal and was 
decided by it. It must not be an entirely different 
question which the Tribunal never considered. 
KUSUMBEN y. COMMR., INC.-TAX. 
62 Bom. L. R. (S.C.) 1085. 


INCOME-TAX ( ACT (I of 
1959), S. 3—Indian Income-tax Act (XI of 1922), 
Secs. 49EE, 34, 18A(5)—Constitution of India, 
Arts. 226, 14, 19(1)(£), 31, 265—Taxation on In- 
come (Investigation Commission) Act (XXX of 
1947), Sec. 8A—Whether Union Parliament com- 
petent to incorporate s. 49EE in Indian Income- 
tax Act by Act I of 1959—Provisions of s. 49EE 
whether violative of fundamental rights under 
art. 14, 19(1)(£) & 31—Whether refund of moneys 
paid under voluntary settlement under s. 8A of Act 
XXX of 1947 can be claimed in writ petition under 
art, 226—Test determinative of jurisdiction of High 
Court to issue writs under art. 226. 

Section 3 of the Indian Income-tax (Amend- 
ment) Act, 1959, which incorporates s, 49EE in the 
Indian Income-tax Act, 1922, does not violate the 
fundamental rights guaranteed under arts. 14, 19 
(1Xf) and 31 of the Constitution of India, and is, 
therefore, not void. 

An order for refund of moneys paid pursuant to 
u settlement undcr s. 8A of the Taxation on Income 
{Investigation Commission) Act, 1947, cannot be 
claimed in a petition for a writ under art. 226 of 
the Constitution of India. 

The jurisdiction of the High Court to issue writs 
is circumscribed by a dual restriction—that the 
writ will not run outside the territory over which 
the High Court has jurisdiction, and the person 
or authority against whom the writ is to issue 
must be within that territory. The test which is 
determinative of the jurisdiction of the High Court 
is whether the authority whose action is challenged 
is within the territory over which the High Court 
has jurisdiction, i.e., whether the authority or per- 
son is amenable to the jurisdiction of the High 
Court. 

The infringement of the rights of the citizen at 
a given place does not invest the High Court hav- 
ing jurisdiction at that place with authority to 
issue a writ; and the competence of the Union of 
India to exercise authority over the place where 
the rights are infringed also does not invest the 
High Court with that authtority. The jurisdiction 
to issue a writ must, therefore, be detemined by 
the competence of the High Court to compel per- 
formance of its directions in the cvent of failure 
to comply with the same, and in the absence of 
power vested in the High Court to compel resti: 
tution of property .collected py the Union in exer- 
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cise of its executive authority, a petition for a 
writ against the Union for compelling restitution 
may not be entertained by the High Court. 


` Per S. T. Desai J. The crucial words “any 
Government, within those territories” in art. 226 
of the Constitution of India do not require to be 
read in the limited sense of “‘Jocation” appropriate 
to a tribunal or an authority. In the context of 
“any Government” they emnrace the concepts of 
situs, being and existence as also of exercise of 
dominion and read structurally and in their cok 
location they confer jurisdiction on the High 
Court to issue writs not only against the State 
Government but against “any Government” 
which expression under the pattern of the Constr 
tution would include the Union Government. 
Therefore, it is not possible to subscribe to the ex- 
treme proposition that under no circumstarice a 
writ can issue from the High Court against the 
Union of India and that solely on the ground that 
the Union cannot be said to be “located” within 
the High Court’s territorial jurisdiction under 
art. 226. 

Even in a case where it *s possible to hold, hav- 
ing regard to its facts, that the Union Govern- 
ment cannot resist the issuance of a writ, against 
it solely on the ground that its actual administra- 
tion is conducted from a lace outside the tern- 
torial jurisdiction of the High Court, the Court 
will only issue a writ against the Union if it is 
satisfied about its enforceability. The writ can 
only run within the territories of the High Court 
and the crucial consideration in any such case 
must be of its efiective use and enforccability. 

When the impunged legislation indicates a policy 
and brings within its operation those who are simi- 
larly situated and it appears that the policy is the 
result of specific difficulties snd the end to which 
it is directed is not objectionable on the ground 
that there is arbitrary or hostile discrimination, the 
Court will not overthrow it simply because it 1s 
not couched in all-embracing terms, and results in 
inequality of treatment. These considerations are 
of greater cogency in. the field of taxation where 
adjustments logical and ‘satisfactory in every way 
are not to be expected. If the standard adopted 
and the system employed for any rule affecting the 
mode or method of recovering tax is supportable 
on a genuine reason and the mode or method cam 
not be said to amount to naxed discrimination the 
differentiation that may result should be regarded 
as merely incidental to the system and not looked 
upon as unreasonable selection. In such a case 
the resultant inequality cannot be said to have been - 
imposed by the Icgislation nor can it be said to 
flow from any discriminating class legislation 
favouring some and putting others under adis- 
advantage. 

RADHESHYAM v. UNION OF INDIA. 
62 Bom. L, R. (0.C.J.) 11. 


INDUSTRIAL DISPUTES ACT (XIV of 1947), 
S. 2—Municipal secretary, clerks and peons in ad- 
ministrative department of municipality whether 
engaged in activities falling within definition of 
“industry’—Sanitary Mukadam, rat destroyer, 
sweepers & scavengers whether -engaged in such 
activities—W hether activity of municipality in'rim- 
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ning dispensary an industrial activity~Nurse en- 
gaged in such dispensary whether a workman. 


The following categories of employees of a 
municipality can be said to be engaged in acti- 
vities which fall within the definition of “industry” 
contained in the Industrial Disputes Act, 1947, 
namely (i) municipal secretary who belongs to the 
administrative department of the municipality, (ii) 
clerks and peons distributed in the administrative 
department and other activities of the municipality, 
(iii) lamp lighter, (iv) sanitary Mukadam, rat des- 
troyer, sweepers and scavengers of the sanitary and 
conservancy department. 

The activity of a municipality in running a dis- 
pensary is an industrial activity and a maid-servant 
and nurse engaged therein ire workmen engaged 
in the industry within the meaning of the Act. 
Smur MUNICIPALITY v. ITS WORKMEN. 

` 62 Bom. L. R. 965. 


——S. 25F—Payment of compensation at time 
of retrenchment not made by employer—Whether 
order of retrenchment valid—Ambit of s. 255— 
Conduct and running of J. J. Group of Hospitals 
by State Government whethzr amounts to under- 
taking under s. 2(j)—Attributes making an acti- 
yity undertaking within s. 2(j)—Applicability of 
doctrine of quid pro quo in deciding question 
whether any activity an undertaking under s. 2(j) 
—Construction of statute—Noscuntur a sociis, rule 
of construction, when can be pressed into service. 


Failure to comply with the requirement under 
s. 25F(b) of the Industrial Disputes Act, 1947, 
that the workman must be paid compensation at the 
time of retrenchment, makes the order of retrench- 
ment invalid and inoperative. 


Section 251 of the Industrial Disputes Act, 1947, 
covers cases of recovery of monies other than 
those specified in s. 25F(b) of the Act. 


The conduct and running of the J. J. Group 
of Hospitals by the State of Bombay amounts to 
an undertaking under s. 2(j/) of the Industrial Dis- 
putes Act, 1947, and the relevant provisions of the 
Act are applicable to the Group of Hospitals. 


An activity systematically or habitually. under- 
taken for the production or distribution of goods 
or for the rendering of iuaterial services to the 
community at large or a part of such community 
with the help of employees is an undertaking. 
Such an activity generally involves the co-operation 
of the employer and the employees; and its object 
is the satisfaction of material human needs. It 
must be organised or arranged in a manner mn 
which, trade or business is generally organised or 
arranged. It must not be casual nor must it be 
- for oneself nor for pleasure, Thus the manner in 
which the activity in question is organised or ar- 
ranged, the condition of the co-operation between 
the employer and the emyloyee necessary for its 
success and its object to render material service to 
the community can be regarded as some of the 
features which are distinctive of xctivities to which 
s. 2(j) of the Act applies, 


It is the character of the activity which decides 
the question as to whether the activity in question 
attracts the provision of s. 2(j); who conducts the 
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activity and whether it is conducted for profit or 
not do not make a material difference. 

In deciding the question as to whether any acti- 
vity in question is an undeitaking under s. 2(/) 
the doctrine of guid pro quo can have no applica- 
tion. 

Noscuntur a socils is merely a rule of construc- 
tion and it cannot prevail in cases where it is clear 
that the wider words have been deliberately used 
in order to make the scope of the defined word 
correspondingly wider. It is only where the inten- 
tion of the Legislature in associating wider words 
with words of narrower significance is doubtful, 
or otherwise not clear that the present rule of con- 
struction can be usefully applied. It can also be 
applied where the meaning of the words of wider 
import is doubtful; but, where the object of the 
Legislature in using wider words is clear and free 
of ambiguity, the rule of construction in question 
cannot be pressed into service. ' 

In dealing with an inclusive definition it would 
be inappropriate to put a restrictive interpretation 
upon terms of wider denotation. 

STATE OF BOMBAY v. HoSerraL MAZDOOR. 
62 Bom. L., R. (S.C.) 553. 


—— 8. 25G—Firm having different depart- 
ments in same locality and all departments amen- 
able to head office supervision and their accounts 
amalgamated in firm account—Recruitment of em- 
ployees in each department made separately, con- 
ditions of service of employees departmentwise 
and each department managed and worked as 
independent units—Whether departments different 
and distinct or constitute single industrial establish- 
ment—Conclusion drawn ny Industrial Tribunal 
on its finding of fact whether there was single 
industrial establishment or there were different 
industrial establishments whether a question of fact 
which cannot be interfered with by Court. 

An industrial undertaking or a business organi- 
sation or firm may have several different and dis- 
tinct industrial establishments ind a single indus- 
trial establishment may also have different and dis- 
tinct departments. The question whether in a given 
case there is a single industrial establishment or 
different industrial establishments will have, there- 
fore, to be determined on considerations as in ordi- 
nary industrial or business sense determine the unity 
of an industrial establishment, bearing in mind the 
purpose and objects of the provisions of the Indis- 
an Disputes Act, 1947, in which the expression is 


o provision of s. 25G relates to the duration 
or continuance of the service ind provides a safe- 
guard in the matter of discontinuance or dispensing 
with the service by prescribing the rule “last come 
first go”. The main point of inquiry in the case, 
therefore, is to find out whether there exists the 
necessary thread of unity by reason of which the 
different departments can be regarded as a single 
industrial establishment for the purpose of s. 25G 
of the Act. 

A partnership firm had four different depart- 
ments, situated in the same locality, for the busi- 
ness carried on by it. Each department, which 
was managed by a different partner was amenable 
to the head office supervision and the accounts of 
each were amalgamated in the accounts of the firm. 
The recruitment of employees to each of the 
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departments was made separately and was govern- 
ed by the requirements of that department alone; 
the four departments were managed and worked as 
independent units and eacn had its own staff, its 
own management and its own accounts separately 
and the conditions of service on which the em- 
ployees were recruited were departmentwise, their 
seniority also was departmentwise and there was 
no policy or rule of traasferability. The firm 
retrenched from service certain of its employees 
from two of its departments after following the 
principle “last come first go” in respect of these 
two departments. On the question whether pro- 
per procedure was followed in retrenching these 
employees by treating the four departments as 
distinct and different establishments, it was con- 
tended that all the different departments constitut- 
ed one industrial establishment within the meaning 
of s. 25G of the Industrial Disputes Act, 1947, 
and the retrenchment should have been effected on 
the principle of “last come first go” with reference 
to the entire staff of all the departments and the 
head office together: — 

Held, that on the facts of the case the four 
departments were distinct and complete units carry- 
ing on different lines of business, there was no 
functional integrality existing between them and 
there was no unity of employment and conditions 
of service between them, and 

that, therefore, the four departments could not 
be regarded as constituting a single industrial esta- 
blishment for the purpose »f s. 25G of the Indus- 
trial Disputes Act, 1947, and the retrenchment 
which was effected by the firm was proper and in 
accordance with s. 25G of the Act. 

The conclusion drawn by the Industrial Tribunal 
on the finding of fact made by 1 in determining 
the question whether in a given case there was a 
single industrial establishment or different and dis- 
tinct industrial establishments, is not a mere ques- 
tion of fact. If the correct and proper conclusion, 
which in law should have Sollowea on the findings 
as found by the Tribunal ıs different from the one 
to which it has come, the order of the Tribunal 
will bs contrary to law and the Court can interfere 
with it. 

Tucsiwas KHIMJI v. JeBJ eSBHOY. 
62 Bom. L. R. 972. 


———S, 25I. See INDUSTRIAL DISPUTES ACT, 
1947, S. 25F. 62 Bom. L. R. (S.C) 553. 


———§. 33(2}-Industrial Disputes (Bombay) 
Rules, 1957, Rule 63(2); Form XVIII—Applica- 
tion by employer under s. 33(?.) whether can be 
made after he passes order of dismissal or discharge 
—Construction of statute—W hen Court can modify 
meaning of words in statute or depart from rules 
of grammar or give unusual meaning to words. 
The application for approval tu the authority 
concerned required to be made by the employer 
under the proviso to s. 33/2) of the Industrial Dis- 
putes Act, 1947, must be made by the employer 
before he passes the order sf dismissal or discharge. 
The words “action taken” in the proviso to s. 33 


(2) of the Industrial Disputes Act, 1947, must be. 


construed as “action proposed to be taken.” 
It is open to the Court, in cases where there is a 
manifest contradiction of the apparent purpose of 
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the enactment or where the literal construction is 
likely to lead to a result not intended by the Legis- 
lature, to modify the meaning of. the words, if 
necessary even by departing from the mules of gram- 
mar or by giving an unusual meaning to particular 
words. 
PREMIER AUTOMOBILES LTD. v. RAMCHANDRA. 

62 Bom. L. R. 199. 


INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (XX of 1946), Ss. 3, 4—Certifying 
officer whether can inquire that draft standing 
orders conjorm to prescribed model standing 
orders—Such enquiry whether involves considera- 
tion of question as to whether practicable to insist 
upon conformity with model standing orders— 
Competency of certifying officer to modify draft 
standing orders. 


It is not only open to the certifying officer under 
the Industrial Employment (Stancing Orders) Act, 
1946, to enquire whether the draft standing orders 
submitted by the employer for certification undct 
s. 3/1) of the Act conform to the relevant model 
standing orders prescribed but it ıs his duty to du 
so before holding that the draft orders were certi- 
fiable under s. 4. Such an enquiry necessarily in- 
volves the consideration of the question as to whe- 
ther it would be practicable to insist upon con- 
formity with the model standing crders in regard 
to the matters in dispute. lf the certifying officer 
is satisfied that it would be practicable to insist 
upon such conformity it would be within his com- 
petence to make suitable modifications in the draft. 
If, on the other hand, he takes the view that it 
would not be practicable to insist upon such cor- 
formity, he would, despite the disparity between 
the model and the draft, treat the draft as certi- 

able. 


The requirement under s. 3(2) of the Act that 
the draft standing order must be in conformity 
with the model standing order does not mean 
that the draft standing order must be in identical 
words, but it does mean that in substance it must 
conform to the model prescribed by the appro- 
priate government. 


It is important to make a distinction between 
considerations of fairness or reasonableness which 
are excluded from the purview of the enquiry 
before the certifying officer from considerations of 
practicability which are necessarily imported into 
such enquiry. The line separating the one from 
the other may be thin but nevertheless it is a 
firm and existing line which is statutorily recog- 
nised in the respective provisions of the Act. The 
certifying officer may not modify the draft on the 
ground that its provisions are unfair or unreason- 
able but he can and must modify the draft in , 
matters covered by the model standing order if 
he is satisfied that conformity with such model 
standing order is practicable in the circumstances 
of the case. 

ASSOCIATED CEMENT Co. v, VYAS. 
62 Bom. L. R. (S.C.) 563. 


JOINT HINDU FAMILY—Partition—Partition 
by metes and bounds, of agricultural lands belong- 
ing to joint Hindu family whether transfer within 
s. 27(b) of Bombay Prevention of Fragmentation 
and Consolidation of Holdings Act—Whether such 
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partition amounts to transfer within s. 5 of Trans- 
fer of Property Act. 

A partition of agricultural lands belonging to a 
joint and undivided Hindu family by metes and 
bounds amongst the members of that joint family 
is a transfer within the meaning of $. 27(b) of the 
Bombay Prevention of Fragmentation and Con- 
solidation of Holdings Act, 1947. 

A partition of property belonging to a joint and 
undivided Hindu family by metes and bounds 
amongst the members of that joint family would 
amount to transfer within the meaning of the 
word ‘transfer’ used in s. 5 of the Transfer of 
Property Act, 1882. 

DAYABHAI v. STATE OF BOMBAY. 
62 Bom. L. R. 348. 


JUDGMENT, not inter partes, evidentiary value 
of. See HINDU Law, ALIENATION. 
62 Bom. L. R. 322. 


JUDGMENT-DEBTOR. See CIvıL PROCEDURE 
Con, O. XXI, R. 37. 62 Bom. L. R. 599. 


LAND ACQUISITION ACT (I of 1894)—Market 
value of land for purposes of compensation— 
Market value whether includes value of future 
potentialities of land. 

Under the Land Acquisition Act, 1894, the 
market value has to be determined for purposes 
of compensation. This market value itself includes 
estimates by the market of speculative advances 
in the values of lands in consequence of improve- 
ments already made in the locality or in conse- 
quence of potentialities for any purposes. The 
market, even in villages, takes into account the 
use already made of similar lands in the locality 
and the probable most advantageous use similar 
lands are capable of being put to. It is not for the 
Court to speculate as to the future potentialities 
of sites or lands. The Court has only to consider 
the market value on the relevant date. If the land 
has future potentialities, the market value includes 
the value of such future potentialities. 
YESHWANTRAO GOVINDRAO y. COLLECTOR. 

62 Bom. L. R. 204. 


——S. 17(4)—Whether direction dropping en- 
quiry can be giyen under s. 17(4) in all cases of 
urgent acquisition—O pinion to be formed by Gov- 
ernment under s. 17(4) whether relates both to 
urgency as well as nature and condition of land 
—Correctness of such opinion whether a justi- 
clable issue—Arable and waste land, what are. 

When s. 17(4) of the Land Acquisition Act, 
1894, refers to the case of any land to which the 
provisions of s. 17(7) of the Act apply, it refers 
to only waste or arable land which is urgently re- 
quired. Therefore, under s$. 17(4) the direction 
dropping the enquiry under s. 5A of the Act can- 
not be given in all cases of urgent acquisition 
but is restricted to waste or arable lands which 
are urgently required. 

Under s. 17(4) of the Land Acquisition Act, 
1894, the opinion which the Government has to 


form relates both to the urgency as well as to the. 


nature and condition of the land. Both these mat- 
ters are left to the opinion of the Government 
and, therefore, are matters which are required to 
be subjectively determined by the Government and 
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the correctness of the opinion formed cannot mise 
a justiciable issue. 

The Government must form the necessary opi- 
nion with regard to the objective fact whether the 
land is waste or arable on consideration of rea- 
sons which are relevant to its determination. If 
the Government forms such opinion, the correct- 
ness of the opinion cannot be challenged and the 
sufficiency of the reasons on which the opinion 
is based cannot be questioned and the direction 
issued in pursuance of the opinion cannot be as- 
sailed. If, however, the Government has formed 
no opinion at all or the opinion formed is based 
on reasons which are not relevant to the deter- 
mination of the objective fact regarding which the - 
opinion is formed, in either of these two cases 
the direction issued can be successfully challenged 
as not being in accordance with law. 

The land which is a building site within the 
Municipal limits and situated in the developed 
part of the city cannot be regarded as arable land. 

A building site which is quite suitable to be built 
upon cannot be regarded as a waste land simply 
because it is not put to any present use. It is its 
unfitness for use and not the mere fact that it is 
not put to any present use that must determine 
whether the land is waste or not. 

NAVNITLAL y. STATE OF BOMBAY. 
62 Bom. L. R. 622. 


———S. 18—Nagpur Improvement Trust Act 
(XXXVI of 1936), Sec. 60—Indian Limitation Act 
(IX of 1908), Secs. 29, 12—Tribunal constituted 
under Act XXXVI of 1936 whether competent to 
hear revisional application under s. 18(3) of Land 
Acquisition Act—Whether Collector a necessary 
party to revisional application under s. 18(3)— 
Notice referred to in cl. (b) of proviso to s. 18 
sufficient if served by affixing it to door of house 
of person named therein—Expresston “cannot be 
found” in s. 45(3) whether equivalent to “not 
found’—Time required to obtain copy of award 
made under Land Acquisition Act whether can be 
excluded for computing period of limitation under 
proviso to s. 18. 

A Tribunal constituted under s. 60 of the Nag- 
pur Improvement Trust Act, 1936, is not com- 
petent to hear revision applications made under 
s. 18(3) of the Land Acquisition Act, 1894. 

In a revision application to the High Court 
against an order made by the Collector on an 
application under s. 18(3) of the Land Acquisi- 
tion Act, 1894, it is not necessary that the Col- 
lector should be made a party to the revision ap- 
plication. 

For the purposes of cl. (b) of the proviso to 
s. 18 of the Land Acquisition Act, 1894, the notice 
must be received by the person concerned. A ser- 
vice of the notice as contemplated in s. 45 of 
the Act, would not necessarily amount to a receipt 
of the notice within cl. (b) of the proviso to 
s. 18, 

The expression “cannot be found” in s. 45(3) 
of the Land Acquisition Act, 1894, is not equi- 
valent to “not found”. A person may not be found 
at his house at a particular time, but that does 
not mean that such a person could not be found 
at his house. 

The time required to obtain a copy of the award 
made under the Land Acquisition Act cannot be 
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excluded for the purposes of computing the period 
of limitation of six weeks prescribed by the pro- 
viso to s. 18 of the Act. 
JANKIBAI v. NAGPUR IMPROVEMENT TRUST. 

62 Bom. L. R. 629. 


—————S. 45. See LAND ACQUISITION ACT, 1894, 
S. 18. 62 Bom. L. R. 629, 


LEX LOCI. See PERSONAL Law. 
` 62 Bom. L, R. 322. 


LIMITATION ACT (IX of ,1908), ART. 132— 
Suit for foreclosure whether governed by art. 132. 
A suit for foreclosure is governed by art. 132 
of the Indian Limitation Act, 1908. Such a suit 
is in substance a suit for the recovery of money 
for enforcing payment of money charged upon 
_ immovable property. 
VIJAYKUMA4R MOTILAL v. RAMPRASAD. 
62 Bom. L. R. 222. 


————ART. 147. See LIMITATION Act, 1908, 
Art. 132 62 Bom. L, R. 222. 


——ART. 164—Applicability of art. 164— 
Knowledge contemplated under Article whether 
confined only to fact that ex parte decree passed 
against certain individual, 

Article 164 of the Indian Limitation Act, 1908, 
contemplates a definite knowledge of the ex parte 
decree having been passed ou & certain date, in 
a certain suit, in a certain Court in respect of a 
certain subject-matter and the reliefs which were 
awarded by the decree. It is only when this detail 
ed information is acquired by a party against 
whom a decree has been passed ex parte that the 
limitation would begin to run. 

‘PRAKASH CHIMANRAO y. BAPUSAHEB. 
62 Bom. L, R. 933. 


MADHYA PRADESH ABOLITION OF PRO- 
-PRIETARY RIGHTS (ESTATES, MAHALS, 
ALIENATED LANDS) ACT (1 of 1951), S. 5(h) 
—United Provinces Tenancy Act (XVII of 1939), 
Sec. 3(6}—Meaning of word ‘grove’ in s. 5(h)} 
of Act I of 1951. 

The word ‘grove’ in clause (hk) of s. 5 of the 
Madhya Pradesh Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 1951, 
means an area covered by a cluster of trees spe- 
cially planted by human agency, and not large 
enough to constitute a forest. 

Hasan NURANI v. STATE oF BOMBAY. 
62 Bom. L, R. 617. 


MADHYA PRADESH LAND REVENUE CODE 
(Act No. II of 1955), 8. 150—Central Provinces 
Tenancy Act (I of 1920), Secs. 36-A, 95, 2(6)— 
Central Provinces Land Revenue Act (II of 1917) 
—Application by Bhumidhari under s. 150(1) of 
Code for obtaining Bhumiswami rights—Applica- 
tion satisfying conditions of s. 150—Whether Bhu- 
midhart has right to get declaration under section 
—Power conferred under section on Revenue 
Officer whether discretionary—Construction of sta- 
tule—Words ‘may’ or ‘it’ shall be lawful’ in sta- 
tute when to be construed as compulsory—Rules 
framed under s. 36-A of Act I of 1920 whether 
govern procedure under s. 150 of Act II of 1953. 

Section 150 of the Madhya Pradesh Land Reve- 
nue Code, 1954, confers on the Revenue Officer a 
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power coupled with a duty to make a declara- 
tion in favour of a Bhumidhari that he has become 
a Bhumiswami of the land comprised in his hold- 
ing. Therefore, under s. 150 of the Code a Bhu- 
midhari has the right to get a declaration in his 
favour that he is a Bhumiswami of the land com- 
prised in the holding, provided he deposits three 
times the revenue assessed on the holding and his 
application satisfies the other requirements of the 
section. 

Under s. 150 of the Madhya Pradesh Land 
Revenue Code, 1954, when a Bhumidhari is de- 
clared to be a Bhumiswami he becomes the owner 
of all the trees including timber trees on the land 
of which he was not the owner when ho was a 
Bhumidhari. 

Enabling words like ‘may’ or ‘it shall be law- 
ful’ in a statute are always compulsory when they 
are employed in relation to a power conferred 
to effectuate a legal right. What the Court has to, 
do in such cases is to look to the scheme and 
object of the legislation, to examine the nature of 
the thing empowered to be done therein, the ob- 
ject for which it is to be done, the conditions under 
which it is to be done and the person for whose 
benefit the power is to be exercised, and in inter- 
preting these words extraneous or extra-judicial 
considerations are not to be applied. 

MARGONI YELLIAH y. STATE OF BOMBAY. 
62 Bom. L. R. 86. 


— 8. 162. See M. P. LAND REVENUR CODE, 
1955, S. 150. 62 Bom. L. R. 86. 
———S. 193, See M. P. Lanp REVENUE CODB, 
1955, S. 150. 62 Bom. L. R. 86. 


———S. 237. See M. P. Lanp Revenve Copp, 
1955, S. 150. 62 Bom. L. R, 86. 


MAHOMEDAN LAW —Divorce—Husband in 
written statement, filed in maintenance proceed- 
ings, ‘stating that he had divorced his wife some 
years ago—Husband unable to prove such state- 
ment—Whether statement operates as declaration 
of divorce—Applicability of period of Tuhr where 
divorce given orally to wife who has passed age 
of menstruation. 

Although a Mahomedan may fail to prove the 


‘allegation made by him in a written statement 


that he had divorced his wife some years ago, 
nevertheless the statement that he had so divorced 


“his wife would operate as a declaration of divorce 


as from the date on which the statement was made. 
Under Mahomedan law where a divorce is given 

orally to a wife who has passed the age for periods 

of menstruation, the condition that oral declara- 

tion of divorce ‘should be made between two 

periods of Thr isnot applicable. 

CHANDBI y. BADESHA. 62 Bom, L, R. 866. 


MARKET VALUE, See LAND ACQUISITION ACT, 
1894, ; 62 Bom. L. R. 264, 
MERGER—Merger of former Idar State in State 
of Bombay—tIdar State as shareholder of com- 
pany situated ìn its territory entering into posses- 
sion of company’s property under agreement— 
State Government entering into possession of same 
‘property after merger—Liability of Idar State to 
pay call money on Shares whether. devolves on 
State Government. - ` i 
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Idar, a former Indian State, purchased some 
preference shares of a limited company located in 
the State and paid the full amount of these shares 
and it also purchased some ordinary shares of the 
company. Only half the share money in respect 
of the latter shares was called which the State 
paid. Subsequently, an agreement was entered into 
between a concern known as M. D. I. Ltd. and 
the company whereby the former was to be ap- 
pointed as the sole selling agents of the company 
and in consideration of their agreeing to render 
financial help to the company it was also agreed 
that M. D. I. Ltd. were to take over all the shares 
which stood in the name of the State in the books 
of the company and pay the price of the shares 
to the State. M. D. I. Ltd. never paid this money 
and there was no transfer of the shares in their 
name. Thereafter the State took possession of all 
the properties of the company and after the mer- 
ger of the State in the State of Bombay, the Col-’ 
lector took possession of the assets of the com- 
pany on behalf of the-State of ‘Bombay. Then an 
order of compulsory winding up of the company 
was made and a liquidator was appointed. The li- 
quidator then applied to the Court praying inter 
alia that the State Government may be ordered 
to pay to him the unpaid call money. The State 
Government inter alia contended that the obliga- 
tions of the former Indian State did not devolve 
on the State of Bombay: 

Held, that as ‘the Idar State by virtue of tho 
agreement had exercised its right of entering into 
possession of the company’s properties on the 
ground that it was a share-holder, the liability to 
pay the call money attached to this right, 


that as after the merger the State of Bombay 
entered into possession of the properties, it would 
follow that the State of Bombay intended to as- 
sert the samo right, and 


that as the State of Bombay had not repudiated 
expressly any liability after it entered into posses- 
sion, it could be said that by implication it had 
accepted that liability and, therefore, the State of 
Bombay as the successor State was bound by the 
same obligations by which the Idar State was 
bound. ° 


Held, also, that as the Court cannot permit a 
party to allow itself to take only the benefits aris- 
ing out of a contract or a bargain and dispute the 
liabilities arising therefrom, the State of Bombay 
cannot be allowed their rights as share-holders but 
dispute the liabilities arising from the fact that 
they are the share-holders. 


COLLECTOR OF SABARKANTHA y. SHANKARLAL. 
62 Bom. L, R. 400. 


MINIMUM WAGES ACT (XI of 1948), 
SCHEDULE, PART I, ITEM 8—Stone-breaking 
or stone-crushing operations in mines whether in- 
cluded in item 8. 

Stone-breaking or stone-crushing operations 
which are carried on in miné¢s are not included in 
item 8 in Part I of the Schedule to the Minimum 
Wages Act, 1948, The-entry in item’ 8-is confined 
to stone-breaking and*stone-crushing employment 
in quarries and not in mines,” ` - ot nog AS 
M.P. 

62 Bom. L R: (S.C.) 903. ` 
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Pe 
MINISTER—Whether is head of department. 

A Minister in charge of a Department is pri- 
marily responsible for the disposal of the business 
pertaining to that Department, but the ultimato 
Tesponsibility for the advice.is on the entire mi- 
nistry. He is not, like the Secretary of the Depart- 
ment, the head of the Department. 

The Chief Minister though he hold the port- 
folio of the Transport Department of the State 
of Bombay is not the head of the Department nor 
the head of the Provincial Transport Service under 
Government ownership which-is under the control 
of the Transport Department. 

SAMARTH TRANSPORT v. Y. B. CHAVAN. 
62 Bom. L. R. 952. 


‘MORTGAGE DECREE. See Crvi. PROCEDURE 
! Cone, 1908, O. XXI, R. 53. 
- 62 Bom. L. R. 410. 


| MORTGAGEE. See TRANSFER OF PROPERTY ACT, 
_ 1882, S. 76. 62 Bom. L. R. 414. 


(MOTOR VEHICLES ACT (IV of 1939), 8. 42— 
į Constitution of India, Art. 19(6)—State Govern- 
_ment whether can apply for permit ta run buses 
‘as stage carriages under Chap. IV of Act—Appli- 
: cability of rule that where power given to do cer 
jtain thing, it must be done in that way only— 
‘Expressio unis est exclusio alterius, applicability 
| of maxim—State whether can carry on business 
as monopoly or in competition with citizen. 

A State Government can apply for and obtain 
| permits for its buses run as stage carriages under 
! Chap. IV of the Motor Vehicles Act, 1939. There- 
| fore Chap. IVA of the Act cannot be'read as 
| containing the only provisions under which the 
: Government can ply stage carriages. 

The principle referred to in Nazir Ahmed v. The 
i King-Emperor (1936) L.R. 63 I.A. 372, that whero 
‘a power is given to do a certain thing in a certain 
‘way the thing must be done in that way or not at 
‘all, can apply only where one power is given and 
has no application where more powers than ono 
are conferred. Therefore, if a statute contains 
' provisions giving’ more than one power, then the 
Tule cannot be applied so as to take away the 
‘ powers conferred by anyone of these provisions. 

The maxim expressio unis est exclusio alterius 
is a maxim for ascertaining the intention of the 
Legislature, Where the statutory langauge is plain 

‘and the meaning clear, there is no scope for ap- 
plying the rule. 

Article 19(6) of the Constitution of India seems 
to indicate that the State may carry on any busi- 
ness either as a monopoly, complete or partial, or 
in competition with any citizen and that would 
not have the effect of infringing any fundamental 
rights of such citizen. 

PARBHANI TRANSPORT v. REG. TRANSPORT AUTHO- 
RITY. 62 Bom. L. R. (S.C.) 521. 


See Moror’ VEHICLES Act, 1939, 
62 Bom. L, R. (S.C) 521. 


—. 47. 
S. 42. 


——_—_—-S. 58—Permit for stage carriage renewed’ 
‘under s. 58(2)—Period specified in renewal whe- 
ther: corimences from :date ‘of. explry.- of. permit 
renewed. ©  * : 3 anes E 
When-`an ‘application for. renewal:.of &..stăge: 
* carriage perrhit-ls“grautéd unter 8. 58ʻof fhe Motor: 


~ 
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Vehicles Act, 1939, subsequent to the date on 
which the period of the permit expires, the period 
specified in the renewal cannot be made to com- 
mence retrospectively from the date of the expiry 
of the permit sought to be renewed but will com- 
meħce from the date on which it is renewed. 
Laxm1 Bus ETC, Co. v. REGIONAL TRANSPORT. 

. 62 Bom. L, R. 958. 


———_S. 62. See MoTor VEHICLES Act, 1939, 
S. 58. - 62 Bom. L, R. 958. 


——S. 63(3)—Whether appeal lies against 
order cancelling or revoking countersignature on 
permit. 


Under s. 63 (3) read with s8. 64(b) of the Motor 
Vehicles Act, 1939, an appeal lies against an order 
cancelling or revoking the countersignature on a 
permit. 

EDWIN y. REGIONAL TRANSPORT AUTHORITY. 
62 Bom, L, R. 980. 


———S. 64(b). See MOTOR VEBICLES Act, 
1939, S. 63(3). 62 Bom. 1. R. 989. 


——— 3. 64(f}—Regional Transport Authority 
renewing permlt—Whether person opposing rene- 
wal of permit can appeal against order renewing 
permit—Persons entitled to prefer appeal against 
grant of permit. 

Under the Motor Vehicles Act, 1939, there is 
no express provision entitling a person who has 
opposed the renewal of a permit to appeal against 
the order of the Regional Transport Authority to 
renew the permit. Section 64(f) of the Act pro- 
vides for appeals against orders granting permits 
and not for appeals against orders granting renewal 
of permits. NA 

It is only the person objecting to the grant of 
permit to another who is entitled to prefer an 
uppeal. 

C.P. TRANSPORT v. S.T. AUTHORITY. 
5 62 Bom. L, R. 863, 


——— CHAP, IV-A, 8. 68D—Constitution of 
India, Arts. 1911) (g) & (6); Rules made by 
Governor of Bombay under art, 166. Rule 10— 
Whether Chap. IV-A ultra vires art. I9(1)(g}— 
Chapter IV-A whether repugnant to principles of 
natural justice—Minister holding portfolio of De- 
parimeni whether as such becomes head of suck 
Depariment, 

The provisions of Chap. IV-A of the Motor 
Vehicles Act, 1939, are not ultra vires art. 19(7)(g) 
of the Constitution of India as these come within 
the purview of the exception laid down in art. 
19(6) of the Constitution. \ 

Yhe provisions of Chap. IV-A of the Act are 
not opposed to the principles of natural justice. 

A Minister in charge of a Department is pri- 
marily responsible for the disposal of the business 
pertaining to that Department, but the ultimate 
responsibility for the advice is on the entire minis- 
try. He is not, like the Secretary of the Depart- 
mont, the head of the Department. 

The Chiéf Minister though he holds the port- 
folio of the Transport Department of the State 
of Bombay is not the head of the Depariment nor 
ibs bead oF the Provincia) Transport Service under 
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MOTOR VEHICLES ACT, S. 68D— Contd.) 


Government ownership which is under the con- 
trol of the Transport Department. 

Quaere: Whether r. 142(2) of the Bombay 
Motor Vehicles Rules, 1959, is in conformity with 
the provisions of s. 68D(2) of the Motor Vehicles 
Act, 

SAMARTH TRANSPORT y. Y. B. CHAYAN. , 
. 62 Bom. L. R. 952. 


MUNICIPAL ACT (BOROUGHS) (Bom. XVII 
of 1925), S. 58, See MUNICIPAL ACT (BOROUGHS), 
S. 90. 62 Bom, L, R. 94. 


———-8. 61(2. See MUNICIPAL Acr (Borov- 
cus), S. 90. 62 Bom. L R, 94. 


———S. 73. See Municipal Act (BOROUGHS), 
S. 90. 62 Bom. L. R, 94. 


———8. 75. See MUNICIPAL ACT (BOROUGHS), 
S. 90, 62 Bom, L, R, 94, 


———S. 90—Whether s. 90 deals with quantum 
of fee to be prescribed—Rules framed under s. 58 
whether required to undergo procedure prescribed 
under s. 61(2)—Pracedure prescribed in ss. 75 
and 76 when to be undergone—Term “fee” in 
5. 90 whether means “tax” —Essential features of a 
fee. 

Section 90 of the Bombay Municipal Boroughs 
Act, 1925, only confers a power of Jevying a fee; 
it does not deal with the question as to how the 
quantum of fee is to be prescribed. That subject 
is dealt with by s. 58 of the Act and in order 
that a license fee may be validly Jevied, the muni- 
cipality has to act under s, 58. 

Rules framed by the municipality under s. 58 
of the Bombay Municipal Boroughs Act, 1925, are 
not required to undergo the procedure prescribed 
by s. 61(2) of the Aci. 

The procedure prescribed in ss. 75 and 76 of 
the Bombay Municipal Boroughs Act, 1925, has 
to be undergone only if the rule framed by the 
municipality relates 10 one of the taxes mentioned 
in s. 73 of the Act. 

The term “fee” is used in the context of s. 90 
of the Bombay Municipal Boroughs Act, 1925, in 
contradistinction to the general word tax contain 
ed in s, 73 of the Act. 

There are two essential features of a fee. The 
first is that the feces are payments for some special 


‘service rendered or special work done for the bene- 


fit of those from whom payments are demanded. 
There is always an element of guid pro guo in a 
fee, which is absent in a tax. It is not necessary 
that, in every casc, there should be a complete 
co-relationship existing between the levy and the 
services rendercd. There must be some reason- 
able co-relationship existing between the levy and 
the expenses incurred for the purposes of render- 
ing the services. The second feature of the levy 
of a fee is that the amount must be collected to 
meet the expenses of services rendered and must 
not be intended for the general revenues of the 
State. The amount levied must not be amalga- 
mated with the general revenue, but, it must be 
set apart for the purpose for whioh the services 
wero being rendered. 


. 1960] 
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Where the authority levying a fee, even after 
making best efforts, is not in a position to find 
out the exact figure of the expenses that it was 
incurring, it may fix the expenses even arbitrarily. 
But, there is a clear distinction between arbitrary 
assessment, and blind assessment. If no attempt is 
made by the levying authority to assess the ex- 
penses and the fee is fixed, then, it is reasonable 
to draw an inference therefrom that the assess- 
ment was a blind one and not even an arbitrary 
one. When such is the case, the burden lies upon 
the levying authority to establish that the actual 
amount which it was collecting bore a reasonable 
co-relationship between the expenses incurred and 
the services rendered. 

R. G. SHASTRI v. RAJKOT MUNICIPALITY. 
62 Bom, L. R. 94. 


MUNICIPALITIES ACT (C.P. & BERAR) {7 
of 1952), S. 20A—Central Provinces and Berar 
Municipalities (Bombay Amendment) Act (Bom. 
XVI of 1958}-Whether election petition can be 
filed before result of election is notified in Official. 
Gazette, 

The right conferred under s. 20A of the Central - 
Provinces and Berar Municipalities Act, 1952, to 
challenge an election arises only on the election 
being notified in the Official Gazette by the Deputy 
Commissioner, 

NARAYAN BANSI y. RATANLAL. 
i 62 Bom. L. R. 236. 


MUNICIPAL ACT (CORPORATION) (Boin 

II of 1888), S: 394U)(c)(iv}—Owners of stables 

letting these out to tenants and latter using these 

‘for their milch cattle and selling milk thereof— 

Owners convicted for not obtaining license under 

$. a ER conviction of owners 
ified. 


just 

The petitioners were owners of certain stables 
situated within the ‘imits of the Bombay Munici- 
pal corporation and these were let to their tenants 
who used them for their milch cattle and sold 
the milk of these animals. As the petitioners bad 
failed to obtain a license, they were prosecuted 
and convicted under s. 394(])(c)(iv)read with 
s. 471 of the Bombay Municipal Corporation Act, 
1888. The petitioners contended that they did not 
come within the terms of s. 394(/)(c)(tv) of the 
Act as the animals were kept not by themselves 
ór on their account but by their tenants whom 
they had no right to evict or stop from what 
they were doing: | 

Held, that the word “allow” in s. 394(])(c)(iv) 
must be applied only to those cases where the 
person sought to be made liable was in a posi- 
tion to prevent the doing of the thing, and 

that as the petitioners could not control or pre- 
vent what their tenants were doing, the convic- 
tion of the accused was not justified. 
ISMAMBHAI v. STATE. 62 Bom. L, R. 543. 


———S. 471. See MUNICIPAL Act (CORPORA- 
TION), S. 394 (i)(c)(iv). 62 Bom. L. R. 543. 


MUNICIPAL ACT (CORPORATIONS) (PRO- 
VINCIAL) (Bom. LIX of 1949), S. 127—Constt- 
tution of India, 7th Sch., List UW, eniry 52; art. 227 
—Bombay District Municipal Act (Bom. UT of 
1901), Sec. 59-—-Bombay -Municipa Boroughs Act ! 
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MUNICIPAL ACT (CORPORATIONS) (PRO- 
VINCIAL), $. 127—{Conid.) 
(Bom. XVIIF of 1925), Sec. 5(1)}, proviso (b)— 
Tax on octrot refunds sanctioned by Government 
under Act of 1901—Act of 1925 saving imposi- 
tion and collection of such tax—Whether such tax 
could be imposed and collected by Municipal Cor- 
poration after Act of 1949 applied to such Cor- 
poration—Municipal Corporation governed by Act 
of 1949 whether can impose tax on goods in transit. 

The Poona City Municipal Corporation was not 
competent to impose a tax on octroi refunds after 
February 15, 1950, when the Bombay Provincial 
Municipal Corporations Act, 1949, was applied to 
it. Such a tax would be wltra vires the powers of 
the Corporation and illegal and ineffective and the 
Corporation would be bound to refund any amount 
recovered by it in enforcement of that tax. 

Under the Bombay Provincial Municipal Cor- 
porations Act, 1949, a Municipal Corporation 
cannot impose a tax on goods in transit or of 
the nature of a tax on refunds. 
DATTATRAYA y. Poona Crry Mun. Corp, 

62 Bom. L. R. 71. 


— S. 129—Lessee of land from corporation 
whether liable to property tax imposed by Cor- 
poration—Rateable value of such land whether the 
annual rent fixed by Corporation. 

Under ss. 129, 132 and 139 of the Bombay Pro- 
vincial Municipal Corporations Act, 1949, a lessee 
from a Corporation, of land belonging to and 
vesting in the Corporation, is liable to pay the 
property taxes. 

y Under s. 7(1) of the Bombay Provincial Muni- 
zipal Corporations Act, 1949, Sch., Chap, VIII, 
for determining the rateable value the annual rent 
at which the land might reasonably be expected to 
be let from year to year is to be the criterion. 
Therefore, where the Corporation has leased out 
the land to the lessee at a certain amount per am 
num, the annual rent so fixed would be the reason- 
able letting value thereof and such rateable value 
cannot be determined with reference to any profit 
from the land which the lessee is entitled to make. 
GHANSHYAM v. POONA MUNICIPALITY. 

62 Bom. L. R. 584. 


————B. 132. See MUNICIPAL ACT (CorPora- 
TIONS) (PROVINCIAL), S. 129. 62 Bom. L, R. 588. 


——S. 139. See MUNICIPAL ACT. ( CORPORA- 
TIONS) (PROVINCIAL), S. 129. 62 Bom., L, R. 588. 


MUNICIPAL ACT (DISTRICT) (Bom. IH of 
1901), S. 15(1)(ea)—Expression “any arrears of 
any kind” whether includes any ascertained sum 
‘due to municipality which is not pald—Whether 
arrears not due in law, arrears within s. 15(1)(ea) 
—Unauthorised appointments of municipal em- 
ployees made by councillors—Notices issued by 
municipality to councillors to make good amount 
of pay and allowances in respect of such appoint- 
ments—Non-payment by  councillors—Whether 
councillors disqualified under s, 15(1)(ea). 

The expression “any arrears of any kind” in 
s 15(1)(ea) of the Bombay District Municipal 
Act, 1901, covers not only arrears which are re- 
coverable under the provisions of Chapter VIII of 
the Act but any ascertained sum due to the munici- 
pality which bas not been paid. 
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MUNICIPAL ACT (DISTRICT), S. 15(/ea}— 
(Contd.) 

The arrears under s. 15(1)(ea) of the Act are 
arrears due in accordance with the notice which the 
municipality has served on the person, The ar 
rears may not be due in law or the person against 
whom the claim is made may have a valid de- 
fence to escape liability in respect théreof. But 
the fact that the liability is disputed or that the 
validity of the claim is challenged will not make 
it a claim which is not for arrears within the mean- 
ing of s. 15{1)(ea). 


Pursuant to the report of the Examiner of Local 
Fund Audit Account notices were issued by the 
municipality concerned against certain councillors 
of the municipality that a certain sum was duc 
from them in respect of pay and allowances of 
octroi clerks and peons unauthorisedly appointed 
by them. The councillors did not make payment 
as required by the notices. On the question whe- 
ther the councillors were disqualified to be coun- 
cillors under s. 15(/)(ea) of the Bombay District 
Municipal Act, 1901, as they had failed to pay 
the arrears due by them to the municipality: 


Held, that as the municipality had made a claim 
for an ascertained sum of money and had served 
notices calling upon the councillors to make the 
payment, the failure to pay in accordance with 
the notices within the prescribed Period, was suffi- 
cient to constitute it a failure to pay the arrears 
within the meaning of s. 15(1)(ea) of the Act. 
GANPAT v, Extra Asst. J UDGE, S. SATARA. 

62 Bom. L. R. 884. 


———S. 22—Civil Procedure Code (Act V of 
1908), Secs. 114, 151, 152; O. XLVII, r. I—Assist- 
ant Judge on election petition declaring candi- 
date elected for seat which he was not qualified 
to contest and had not contested—Review appli- 
cation made to Assistant Judge against such order 
on ground of error apparent on face of record 
whether maintainable —A pplicabllity of Civil Pro- 


cedure Code to inquiry under s$. 22 of District 
Municipal Act, 


A party to an election petition made under s. 22 


of the District Municipal Act, 1 im | : 
‘pal Act, 1901, cannot claim - tract within s. 69 of Indian Partnership Act. 


a right of review of the decision or order made 
by the Judge on the petition under s. 114 and 


ooa oii T. I, of the Civil Procedure Code, 


The clection Tribunal constituted under the Dis- 


trict Municipal Act, 1901, possesses as inherent | tration Act, 1940, is not a proceeding covered by 


in its constitution as a Judicial Tribunal all such 


powers as are referred to in ss. 151 and 152 of the |! 


Civil Procedure Code, 1908, e.g. the power to cor- 
Tect arithmetical or clerical mistakes or accidental 


slips or omissions in its judgment or order or to | 
| PAYMENT OF WAGES ACT (IV of 1936), 8. 


correct its orders so as to bring them in con- 
formity with their decision or to correct such 
glaring or manifest errors as might have crept in 
its order through oversight or inadvertence. 


The inquiry contemplated under s. 22 of the Dis- 
trict Municipal Act is a judicial inquiry, the 
authority holding that inquiry is a Judicial Autho- 
rity and the procedure prescribed by the Civil 
Procedure Code in so far.as it may apply is appli- 
cable to that inquiry.” : st x 
HAMBIRRAD BHAURAO w. BALISHA. Zy So 

Tom oT T 6b Bom, L, Ri 749 
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NAGPUR IMPROVEMENT TRUST ACT 
(XXXVI of 1936), S. 60—Tribunal constituted 
under Act XXXVI of 1936 whether competent to 
hear Fevistonal application under s. 18(3) of Land 
Acquisition Act. 

A Tribunal constituted under s, 60 of the Nagpur 
Improvement Trust Act, 1936, is not competent 
to hear revision applications made under s. 18(3) 
of the Land Acquisition Act, 1894. 

JANKIBAI v. NAGPUR IMPROVEMENT TRUST. 
62 Bom. L. R. 629. 


NAVY ACT (LXII of 1957), S. XI2). See CoN- 
STITUTION OF ĪNDIA, Art: 161. 
62 Bom. L. R. (F.B.) 383. 


————S. 782}. See CONSTITUTION OF INDIA, 
Art. 161. 62 Bom. L. R. (F.B.) 383. 


———S. 81(/)(d). See CONSTITUTION oF 
Inbia, Art. 161. 62 Bom. L. R. (.B.) 383. 


—_——S. 82(10). See CONSTITUTION OF INDIA, 
Art. 161. 62 Bom. L. R. (F.B.) 383. 


———§. 89(3). See CONSTITUTION OF INDIA, 
At, 161. 62 Bom. L. R. (F.B.) 383. 


OCTROI REFUNDS, tax on. See MUNICIPAL 
ACT (PROVINCIAL) (CORPORATIONS), S. 127, 
62 Bom. L. R. 71. 


OFFICIAL LIQUIDATOR, whether can sue in 
jorma pauperis, 

A Corporation is entitled to sue in forma pau- 
peris, and, therefore, the Official Liquidator of a 
limited liability company, under O. XXXIII, r. 1, 
of the Civil Procedure Code, 1908, may institute a 
suit in forma pauperis for obtaining possession 
of property belonging to the company. 

GENDALAL MILLS y. BASANT KUMARIBAI. 
62 Bom. L., R. 594. 


PARTNERSHIP ACT (1X of 1932}, S. 69—Indian 
Arbitration Act (X of 1940), Sec. 8—Application 


t under s. 8 of Indian Arbitration Act whether 


covered by words “other proceeding’ in 


| s. 69(3) of Indian Partnership Act—Right to make 


such application whether a right arising from con- 


The right to make an application under s. 8 of 


i the Indian Arbitration Act, 1940, is not a right 


arising from a contract within the meaning of 


. s. 69 of the Indian Partnership Act, 1932. 


An application under s. 8 of the Indian Arbi- 


the words “other proceeding” appearing in 
s. 69(3} of the Indian Partnership Act, 1932. 
KAJARI TRADERS y FOREIGN ETC. ASSCN. 

62 Bom. L. R. (O.C.J.) 753. 


2001)—Minimum Wages Act (XI of 1948), Secs. 


: 2(h), 12, 24, 30(2)(d), 14(2), 20(2)}—Wages fixed 


and payable under Minimum Wages Act over and 
above contractual wages whether “wages”? within 


' definition’ in Payment of Wages Act—Whether 


Authority under Minimum Wages Act has exclu- 


_ Sve jurisdiction to decide claims of workers also 


covered under Payment of Wages Act to recover 
: Wages which- are required to be paid undef a 
declaration made under, the Minimum-Wages Act, 


1960.] 


PAYMENT OF WAGES.ACT, S. 2—(Contd.) 


1948, over-and above the wages stipulated by con- 
tract, fall within the definition of “wages”? con- 
tained ins: 2(vi) of the Payment of Wages Act, 
1936. < 


Workers who are covered by the Payment of 
Wages Act, 1936 and to whom the Minimum 
Wages Act, 1948, is also extended are not depriv- 
ed of their remedy under the Payment of Wages 
Act, 1936, to recover the difference between mini- 
mum wages and the amounts actually paid. Thers- 
fore, the Authority under the Minimum Wages 
Act has no exclusive jurisdiction to adjudicate 
upon the claims of workers for the recovery of 
minimum wages. 5 
BALARAM ABAJI v. M, C. RAGOJTWALLA. 

62 Bom. L, R. 807. 


———S. 18(2)—Workmen’s Compensation Act 
(VIII of 1923), Sec. 10—Indian Limitation Act 
(IX of 1908), Sec. 5—Statutory bar created by 
limitation uuder second proviso to s. 15(2) if re- 
moved whether applicant can be called upon to 
explain any subsequent delay. 

In dealing with the question of condoning delay 
under the second proviso to s. 15(2) of the Pay- 
ment of Wages Act, 1936, the party has to satisfy 
the authority that he had sufficient cause for not 
making the application within the prescribed time 
and the explanation must cover the whole of the 
period of delay. 

SITARAM v. M. N. NAGRASHNA. 
62 Bom. L. R. (S.C.) 152. 


———S. 15(3). See PAYMENT oF WAGES ACT, 
S. 17(1)(a). 62 Bom. L, R. (S.C.) 456. 


———S. 17(1)(a)—Employer’s right to appeal 
against direction made under s. 15(3)—Direction 
issued on single application on behalf of several 
employees belonging to same unpaid group that 
employer to pay Rs. 300 or more—Whether em- 
ployer competent to appeal against such direction. 

The only test which has to be satisfied by the 
appellant before preferring an appeal under 
s. 17(1)(a) of the Payment of Wages Act, 1936, 
against a direction issued under s. 15(3) of the 
Act is that the total sum directed to be paid by 
him should exceed Rs. 300. If the application is 
made by a single employee an appeal can be pre- 
ferred by the employer against the direction issued 
in such an application if the total sum directed 
to be paid to the appellant exceeds Rs. 300; but 
if a single application is made on behalf of seve- 
ral employees belonging to the same unpaid group 
the test to be applied is not whether a direction 
has been issued that the employer should pay 
Rs. 300 or more to each one of the applicant; the 
test is whether a direction has been issued on the 
said single application calling upon the employer 
to pay to the applicants Rs. 300 or more. 

The expression “the total sum directed to be 
paid” used in s. 17(1)(a) of the Payment of 
Wages Act, 1936, cannot be construed to mean 
the total sum directed to be paid to each indivi- 
dual applicant. 

J.C. Jan v. R. A. PATHAK. 
62 Bom. L. R. (S.C.) 456. 


PAYMENT OF WAGES (PROCEDURE) 
RULES, 1957, R. 8—Order made ex-parte by 
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PAYMENT OF - WAGES (PROCEDURE) 
RULES, R. 8{Contd.) 


Authority constituted under Payment of Wages 
Act without previous intimation to parties—Limi- 
tation when begins to run for application to set 
aside such order—Meaning of words “the date of 
the said order” inr. 8. 
The date of the order within the meaning of 
T 8 of the Payment of Wages (Procedure) Rules, 
1957, is the date on which the order is actually 
made, if it is made in the presence of the par- 
ties or after previous notice to them of the date 
cn which the order would be made, or if it is 
made in the absence of parties and without pre- 
vious intimation to them, the date on which it is 
communicated to them or on which they acquire 
actual or constructive knowledge of the order. 
SITARAM ETC. TRANSPORT Co. v. BASHIR. 
62 Bom. L, R. 930. 


PENAL CODE (XLV of 1860), S. 34. 

Section 34 of the Indian Penal Code, 1860, is 
intended to meet a case in which it may be diffi- 
cult to distinguish between the acts of individual 
members of a party who act in furtherance of the 
common intention of all or to prove exactly what 
part was taken by each of them. The principle 
which the section embodies is participation in some 
action with the common intention of committing 
a crime; once such participation is established, 
s. 34 is at once attracted. 

MEPA Dana y. STATE OF BOMBAY. 
62 Bom. L. R. (S.C.) 269. 


———_S. M4. 

The essence of liability under s. 34 of the Indian 
Penal Code is to be found in the existence of a 
common intention animating the offenders lead- 
ing to the doing of a criminal act in furtherance 
of the common intention and presence of the 
offender sought to be rendered liable under s. 34 
is not one of the conditions of its applicability. 

To establish joint responsibility for an offence, 
it must be established that a criminal act was 
done by several persons; the participation must 
be in doing the act, not merely planning. A com- 
mon intention—a meeting of minds—to commit 
an offence and participation in’ the commission of 
the offence in furtherance of that common inten- 
tion invite the application of s. 34. But this 
participation need not in all cases be by physical 
presence. In offences involving physical violence, 
normally presence at the scene of offence of the 
offenders sought to be rendered liable on the prin- 
ciple of joint responsibility may be necessary, but 
such is not the case in respect of offences where 
the offence consists of diverse acts which may be 
done at different times and places. - 

Section 34 of the Indian Penal Code does not 
create an offence; it merely enunciates a Principle 
of joint responsibility for criminal acts done in 
furtherance of the common intention of ths 
offenders. Therefore, if the accused is convicted of 
an offence committed in furtherance of the com- 
mon intention of himself and others, a referenca 
in the order recording conviction to s. 34 of ths 
Code would be a surplusage. 

JAIKRISHNADAS v. STATE OF BOMBAY. 
62 Bom. L. R. (S.C.) 893. 


——S. 147—Unlawful assembly consisting of 
Seven named persons—Acquittal of four persons 
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PENAL CODE, S. 147—(Contd.) 


from such unlawful assembly—Whether remain- 
ing three can be convicted of rioting under s. 147. 
If out of an unlawful assembly‘ consisting of 
seven named persons four are acquitted, the other 
three cannot be convicted of rioting as members 
of an unlawful assembly. 
MOTIRAM v. STATE OF BOMBAY. 
62 Bom. L. R. 514. 


———8, 149—Finding by Court that unlawful 
assembly constituted of more than five persons 
though identity of only four convicted persons 
established—Offence committed in prosecution 
of common object of entire unlawful assembly 
—Applicability of s. 149—Principle embodied in 
s. 34—Whether Court can give finding that un- 
lawful assembly consisted of four convicted per- 
sons and some unidentified persons together 
numbering more than five. 

In a trial for the offence of murder punishable 
under s. 302 read with ss. 149 and 34 of the 
Indian Penal Code, 1860, the finding of the final 
Court of fact was to the effect that there was no 
doubt that more than five persons constituted the 
unlawful assembly, though the identity of all the 
persons except four who were convicted was not 
established, that the total number of persons con 
stituting the unlawful assembly was ten to 
thirteen, that all the ten to thirteen persons had 
the common object and common intention to kill 
and that the killing was done in prosecution of 
the common object of the unlawful assembly and 
in furtherance of thé common intention of all. 
On the question whether in view of these findings 
it could be said that the Court wrongly applied 
s. 149 of the Code, because the number of con- 
victed persons was only four:— 

Held, that in view of the clear finding tha. 
the number of persons who constituted the un- 
lawful assembly was more than five, though the 
identity of four only had been established and 
the killing was done in prosecution of the com- 
mon object of the entire unlawful assembly, ths 
Court had rightly apphed s. 149 of the Code in 
the case. 

Whether a finding, that the unlawful assembly 
consisted of four: convicted persons and som- 
unidentified persons who together numbered 
more than five, can be given or not must depen i 
on the facts of each case and on the evidenc> 
led. It is really a question of fact to be deter- 
mined in each case and on the evidence led. 

Section 34 of the Indian Penal Code, 1860, is 
intended to meet a case in which it may be diffi- 
cult to distinguish between the acts of individu.’ 
members of a party who act in furtherance cf 
the commoh intention of all or to prove exactly 
what part was taken by cach of them. The prin- 
ciple which the section embodies is participation 
in some action with the common intention of 
committing a crime; once such participation 13 
established, s. 34 is at once attracted. 

Mera Dana v. STATE OF BOMBAY. 
62 Bom. L, R. (S.C.) 269. 


————5. 302—Murder by potsoning—Propos'- 
tions laid down by Supreme Court to be esta- 
blished by prosecution in such case whether in- 
variable criteria of proof by direct evidence of 
murder by potsoning—Value of circumstantial 
evidence in absence of direct proof of elements 
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PENAL CODE, 8. 302—(Contd.) 


to be proved by prosecution as required by 
Supreme Court—Probative value of autopsy and 
chemical analysis in cases of murder by poisoning. 

The three propositions which the prosecution 
must establish in a case of murder by poisoning 
[(a) that death took place by poisoning, (b) that 
the accused had the poison in his possession ant 
(c) that the accused had an opportunity to ad 
minister poison to the deceased] were laid down 
by the Supreme Court (in the cases of Chandra- 
kant Nyalchand Seth v. The State of “Bomba, 
and Dharambai Singh v. The State of Punjab), 
not as the invariable criteria of proof by direct 
evidence in a case of murder by poisoning, 
because if after poisoning the victim, the accused 
destroyed all traces of the body, the.first propo- 
sition would be incapable of being proved except 
by circumstantial evidence. Similarly, if the ac- 
cused gave a victim something to eat and the vic- 
tim died immediately on the ingestion of that 
food with symptoms of poisoning and poison. 
in fact, was found in the viscera, the requirement 
of proving that the accused was possessed of th 
poison would follow from the circumstance that 
the accused gave the victim something to eat and 
need not be separately proved.’ 

Though the three propositions must be kept 
in mind always, the sufficiency of evidence, direct 


„or circumstantial, to establish murder by poison- 


ing will depend on the facts of cach case. If the 
evidence in a particular case does not justify the 
inference that death is the result of poisoning 
because of the failure of the prosecution to prove 
the” fact satisfactorily, either directly or by cir- 
cumstantial evidence, then the benefit of the 
doubt will have to be given to the accused per- 
son. But if circumstantial evidence, in the ab- 
sence of direct proof of the three elements, is so 
decisive that the Court can unhesitatingly hold 
that death was a result of administration of 
poison (though not detected) and that the 
poison must have been administered by the ac- 
cused person, then the conviction can be rested 
on it. 


In a case of murder by administration of 
poison to rely upon the finding of the medicat 
man who conducted the post-mortem and of th: 
chemical analyser as decisive of the matter is to 
render the other evidence entirely fruitless. 
While the circumstances often speak with un- 
erring certainty, the autopsy and the chemical 
analysis taken by themselves may be most mis- 
leading. Due weight must be given to the nega- 
tive findings at such examinations. But, bearing 
in mind the difficult task which the man of medi- 
cine performs and the limitations under which 
he works, his failure should not be taken as the 
end of the case, for on good and probative cir- 
cumstances, an irresistible inference of guilt can 
be drawn. Therefore, it is too much to say that 
the guilt of the accused must, in all cases, bs 
demonstrated by the isolation of the poison, 
though in a case where there is nothing else such 
a course would be incumbent upon the prose- 
cution. 


A criminal trial is not an enquiry into the con- 
duct of an accused for any purpose other than 
to determine whether he is guilty of the offence 
charged. In’ this connection, that piece of con- 
duct can be held to be incriminatory which has 
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no reasonable explanation except on the hypo- | once in the order recording conviction to s. 34 
thesis that he is guilty. Conduct which destroys | would be a surplusage. 

JAIKRISHNADAS v. STATE OF BOMBAY. 


the presumption of innocence can alone be con- 
sidered as material. 
ANANT CHINTAMAN v. STATE OF BOMBAY. 

62 Bom. L. R. (S.C.) 371. 


——S. 406—What constitutes criminal breach 
of trust—Whether conviction for offence of crl- 
minal breach of trust can be founded merely on 
accused's failure to account for property entrust- 
ed to him or over whith. he has dominion—Ap 
plicability of s. 34—Whether presence of offender 
liable under s. 34 necessary for its application. 


To establish a charge of criminal ,breach of 
trust, the prosecution is not obliged to prove the 
precise mode of conversion, misappropriation o't 
misapplication by the accused of the property 
entrusted to him or over which he has dominion. 
The principal ingredient of the offence being dis- 
honest misappropriation or conversion which may 
not ordinarily be a matter of direct proof, entrust- 
ment of property and failure in breach of an 
obligation to account for the property entrusted. 
if proved, may, in the light of other circum- 
stances, justifiably lead to an inference of dis- 
honest misappropriation or conversion. Convic- 
tion of a person for the offence of criminal breach 
of trust may not, in all cases, be founded merely 
on his failure to account for the property en 
trusted to him, or over which he has dominion 
even when a duty to account is imposed upo- 
him; but where he is unable to account or ren 
ders an explanation of his failure to account 
which is untrue, an inference of misappropriation 
with dishonest intent may readily be made. . 


The essence of liability under s, 34 of the 
Indian Penal Code, 1840, is to be found in the 
existence of a common intention animating the 
offenders leading to tne doing of a criminal act 
in furtherance of the common intention and pre- 
sence of the offender sought to be rendered 
liable under s. 34 is not one of the conditions o! 
its applicability. 


i 

To establish joint responsibility for an offence 
it must be established that a criminal act was 
done by several persons; the participation must 
be in doing the act, not merely in its planning 
A common intention—a meeting of minds—to 
commit an offence and participation in the com- 
mission of the offence in furtherence of that com- 
mon intention invite the application of s. 34. 
But this participation need not in all cases be 
by physical presence. In offences involving phy 
sical violence, normally presence at the scene of 
offence of the offenders sought to be rendered 
liable on the principle of joint responsibility may 
be necessary, but such is not the case in Tespect 
of offences where the offence consists. of diverse 
acts which may be done at different times and 
places, d 


Section 34 of the Indian Penal Code does not 
create an offence; it merely enunciates a principle 
of joint responsibility for criminal acts done in 
furtherance of the common intention of the 
offenders. Therefore, if the accused is convicted 
for an offence committed in furtherance of the 
common intention of himself and others, a refer- 


62 Bom. L, R. (S.C.) 893. 


———S. 409. Sec PeNaL Cops, 1860, S. 406. 


62 Bom. L, R. (S.C.) 893, 


————S. 420—Prosecution for offence of at- 
tempt to cheat—Whether fact that accused had 
failed in his attempt relevant in considering whe- 
ther he had committed the offence. t 

In a prosecution for the offence of an aitemp! 
to cheat, the fact that the accused had failed in 
his attempt is irrelevant in considering whether 
be bad committed the offence of attcmpting to 
cheat. 
BASHIRBHAI v. STATE OF BOMBAY. 

62 Bom. L. R. (S.C.) 908. 


——S. S11. See PanaL Cone, 1860, S. 420. 
62 Bom. L. R. (S.C.) 908. 


PERSONAL LAW AND LEX LOCI. 

In such matters as the law of succession. a 
person is governed by his personal law unless 
he migrates to another place and there gives up 
his personal law in favour of the personal law 
of the place where he is domiciled afresh. If 
nothing is known about a man except that hs 
lived in a certain place, it will be assumed that 
his personal law is the law which prevails at 
that place, but if evidence is led to show that the 
man had migrated from another place, then his 
personal law would be the personal Jaw of the 
lex loci of the place from which he had migrated 
unless he has given it up. Even if there is no 
evidence to show that he had migrated from an- 
other place, evidence can be led to show his 
manners of living, ceremonies and customs ob- 
served by him, and an inference can be drawn 
from such evidence that his personal Jaw is not 
the same as the lex loci of the place where he is 
tesiding and that he must have hailed from an- 
other territory where such ceremonies and cus- 
toms and mode of life are common. 

RAMIJI RATANJI v. MANOHAR. 
62 Bom. L, R. 322. 


PLAINT, amendment of. 

In the case of an amendment of the plaint, an 
amendment to the plaint should not be granted 
if it would convert the suit or the claim into 
one of a different and inconsistent character. In 
the case of an amendment to the written state- 
ment, an amendment should not be granted if it 
would convert the defence into another of a differ- 
ent and inconsistent character. An amendment 
to the written statement can never affect the 
nature of the suit; it can only alter the nature 
of the defence. 

SHRIRAM v. GOURISHANKAR. 
62 Bom. L. R. 336. 


————-not properly signed or verified whether 
makes suit ineffective. 

If a plaint is not properly signed or verified 
but is admitted and entered in the register oë suits 
it does not cease to be a plaint and the suit can- 
not be said not to have been instituted merely 
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PLAINT—{Contdi) "= 5 1 = sse S 
“because of -thè` eXisténce’ of some defects or ir- 
regularities in the matter of sighing and verifica- 
tion of the plaint. -- When a -defective plaint 1s 
rectified and re-signed and re-verified on a subse- 
quent date, the re-signing or the re-verification 
of the plaint relates back to the original date of 
the suit. Even when the plaint is amended after 
it is properly instituted, the amendment relates 
back to the original piaint unless the amendment 
adds new parties or new properties. 
ALL INDIA REPORTER y. RAMCHANDRA. 

62 Bom. L. R. 251. 


POLICE (INCITEMENT TO DISAFFECTION) . 


ACT (XXII of 1922), 8. 3—Constitution of 
Indta, Art. 19(2)—Bombaay Police Act (Bom. 
XXII of 1951), Secs. 29, 145(2)—Valjdity of s. 3 
of Act XXII of 1922—Whether s. 3 falls within 
protection of art. 19(2)—Section 3 whether con- 
cerned with security of State or public order— 
Whether s. 3 imposes unreasonable restriction on 
fundamental right guaranteed under art. 19(1)(a). 

Section 3 of the Police (Incitement to Disaffec- 


tion) Act, 1922, is ‘ntra vires and falls within the, 


protection of art. 19/2) of the Constitution of 
India. j 
INDULAL KANAIYALAL y. AMBRISH. 

62 Bom. L. R. 206. 


POST OFFICE ACT (VI of 1898), S. 9—Indian 
Post Office Rules, 1933, Rule 30—Question whe- 
ther periodical etc. satisfies provisions of s. 9(2) 
of Act justiciable by Court—Articles relating to 
news or current topics not contained in publica- 
tion in great part—Whether such publication 
newspaper within s. 9(2)—Rules whether give 
right of hearing to applicant or to notice of hear- 
ing. 

Whether an applicant's periodical, magazine or 
newspaper satisfies the provisions of s. 9(2) of the 
Indian Post Office Act, 1898, and the conditions 
in r. 301) and (2) of the Indian Post Office Rules, 
1933, is a question left to be determined by and 
is wholly in the discretion of the Postmaster- 
General andlor other officer as mentioned in the 
note under rule 30/3) and rule 30/5) of the Rules. 
The question is thus left to be determined by th: 
subjective satisfaction of the executive authority 
and it is not left open for the Court to ex:mine 
into the facts of any periodicals, magazines or 
newspapers to find out whether the same satisfied 
the provisions of s. 92) of the Act. 

Even though a publication, periodical, maga- 
zine or newspaper, which falls within the wider 
connotation of the word newspaper mentioned 
in s. 9(2) of the Act, is entitled to the right of 
transmission at concessional rates as registered 
newspaper, the question of enforcement of such 
Tight is, generally stated, left for the determina- 
tion and final disposal of the Postmaster-G:-neral 
andjor other officer by reason of the provisions 
in the statutory rules and note. 

Under s. 9(2) of the Indian Post Office Act, 
1898, every publication containing the articles 
relating to news or articles relating to other cur- 
Tent topics even though such articles are not con- 
tained in such publication in great part would be 
newspaper within the meaning of s. 9(2). 

The “enquiries” referred to in the Indian Post 
Office Rules are with reference to the subjective 
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satisfaction of the Postmaster-General andlor 
other officer that the provisions of s. 92) of the 
Indian Post Office Act are fulfilled. These en- 
quiries are made departmentally and for satis- 
faction of the authority. The applicant may be 
called upon to give such information as required. 
The Rules do not give any right to a heamng or 
to any notice of a hearing. ` 
SEVANTILAL y. V. D. DALVI. 
7 62 Bom. L. R. (0.C.J.) 832. 
POST OFFICE RULES, 1933, R. 30. See 
Posr OFFice Acr, 1898, S. 9. 
62 Bom. L. R. (0.C.J.) 832. 


PRE-EMPTION—Law of pre-emption arising out 
of custom and acquiring force of lex loci whether 
void ‘under art. ‘13 read with art. I9{1)(f£) of the 
Constitution. 

The law of pre-emption arising out of custom 
and acquiring the force of lex loci in particular 
territories does not offend the provisions of 
art. 19(/)(f) of the Constitution of India and is, 
therefore, not void under art. 13 of the Constitu- 
tion. 

BHIM Rao vy. PATILBUA, 
62 Bom. L. R. 574. 


PRELIMINARY POINT’, 
preliminary issue. 

The expression ‘preliminary point’? doc3 not 
mean the same thing as a ‘preliminary issue’. A 
‘preliminary point’ means a point, the determina- 
tion of which enables the trial Court to pass a 
decree and relieve it irom the necessity of deter- 
mining the other points involved in the suit. 
Bar GYANOBA v. MAHADU. 62 Bom. L. R. 341. 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV of 1882), S. 9. See CIVIL PROCEDURE CODE, 
O. XXI, R. 58. 62 Bom. L, R. 985, 


PREVENTION OF FOOD ADULTERATION 
RULES, 1955, R. 7/3)}—Appendix B—Prevention 
of Food Adulteration Act (XXXVII of 1954), Sec. > 
13(1)—Whether form prescribed under r. 7(3) of 
Rules requires Public Analyst to state that he car- 
ried out analysis in manner mentioned in cls, (a) 
to (f) of Art. 14, Appendix B—Sample of food 
sent to Public Anal\st for analysis in quantity 
more or less than that specified in table set out 
in r. 22 whether contravenes rule and renders re- 
port of Public Analyst infirm. 

Under the form prescribed for the Public Ana- 
lyst under r. 7(3) of the Prevention of Food 
Adulteration Rules, 1955, it is not necessary for 
the Public Analyst to mention all the details of 
the manner in which he carried out the analysis. 
The form requires a certificate from him that hs 
has analysed the sample, and when he so certifies, 
it must be presumed that the steps mentioned in 
Art. 14 of Appendix B of the Rules must have 
been followed by him. 

The use of the words “approximate quantity to 
be supplied” in the table in r. 22 of the Preven- 
tion of Food Adulteration Rules, 1955, shows that, 
regarding the quantity to be sent, the rule is re- 
commendatory. Therefore, if in sending a sample 
of food to the Public Analyst a little more or less 
is supplied, that by itself cannot introduce any 
infirmity in the analysis which may be carried out 
by the Public Analyst. 


distinguished from 
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Those concerned in the enforcement of benefi- 
cent social legislation must take care to observe 
scrupulously its provisions and the rules framed 
under the legislation. 

STATE y. RAMANLAL, 62 Bom. L. R. 354. 
———R. 22. See PREVENTION OF Foop ADUL- 
TERATION Rues, R. 7(3). 62 Bom. L. R. 354. 


PUBLIC TRUST—Trustee—Manager of temple, 
a public trust—Whether manager trustee vis-a-vis 
temple—Manager using funds of temple in his own 
business—Manager whether liable to compound 
Interest on sum found due from him to temple— 
Applicability of rule of Dam-Dupat to Liability 
of manager. ee 3 

In a suit for accounts against the defendant, 
‘who was the manager of a temple which was a 
public trust, it was found that the defendant had 
used the funds of the temple in his business. On 
the questions whether the defendant should have 
been charged compound interest on the sum found 
due from him to the temple and whether the rule” 
of Dam-Dupat was applicable to the case:— 

Held, that the defendant must be deemed to be 
in the position of a trustee vis-a-vis the temple; 

that as the defendant had used the funds of 
the temple in his business or had so mixed these 
up with his own funds that it was impossible to 
say that he had not so used it, he was liable to 
be charged compound interest with yearly rests; 
and 

that as the liability of the defendant was not 
founded on lending or contract, the rule of Dam- 
Dupat was not applicable to the case. 
FULCHAND y. HUKUMCHAND. 

62 Bom. L. R. 308. 


RAILWAYS ACT (IX of 1890), S. 74C—Con- 
signment of tobacco damaged in transit by rain 
water entering through crevice in wagon—Railway 
failing to adduce evidence, in suit for damages 
by constgnor, that rain-proof wagons provided— 
Section 74C whether applicable to case—Whether 
consignor entitled to damages—Failure to provide 
water-tight wagons whether amounts to miscon- 
duct. 

The plaintiff handed over some bags of “Jarda 
tobacco” or country manufactured tobacco to a 
railway administration for being carried on their 
railway and gave a forwarding note in which he 
accepted the risk as “owner's risk”. When the 
bags of tobacco arrived at their destination, some 
cf these were found to be in a very wet condition 
ard the damage was assessed by the Railway Ins- 
pector at seventy per cent. In a suit by the plain- 
tiff for damages against the railway administration, 
it was contended by the Administration that s. 74C 
ot the Indian Railways Act, 1890, was applicable 
to the case and that the burden was on the plain- 
tiff to prove either misconduct or negligence on 
the part of the Administration. The Administration 
admitted that the damage was due to rain water 
having entered through the crevices of the door 
of the wagons and at the hearing it failed to ad- 
duce evidence to show that it had provided rain- 
proof wagons:— i 

Held, that as two alternative rates are provided 

“for the carriage of “Jarda tobacco” by the Ad- 
ministration and as the plaintiff did not pay the 
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special rate for railway risk but elected to sénd 
the goods at his own risk, s. 74C applied to the 
facts of the case, 

that, in the circumstances of the case, the plain- 
tiff had succeeded in proving negligence on the 
part of the Administration and he was, therefore, 
entitled to damages. = 

Held, also, that the failure to provide water-tight 
wagons amounted to misconduct because under the 
rules of the Administration relating to conveyance 
in the monsoon of goods which are liable to 
damage by water it was the duty of the railway 
scryants to provide water-tight wagons. 
RAMKRISHNA v. UNION OF INDIA. 

62 Bom. L, R. 445. 


RAILWAY SERVANTS (SAFEGUARDING OF 
NATIONAL SECURITY) RULES, 1949, R. 3. 
Sce CONSTITUTION OF INDIA, Art. 310. 

i 62 Bom. L, R. (0.C.J.) 1. 


REBATE, 

Rebate is a remission or a payment back and is 
cf the nature of a deduction from the gross 
amount. It is a discount or draw-back and in- 
cludes a refund to a purchaser of a thing or com- 
modity of a portion of the price paid by him. 
It is not confined to a transaction of sale and 
includes any deduction or discount from a stipu- 
lated payment, charge or rate. It need not neces- 
sarily be taken out in advance of payment but 
may be handed back to the payer after he has 
paid the stipulated sum. The repayment need not 
be immediate; in case of persons who have con- 
tinuous dealings with one another it can be made 
later. 

HARIHAR COTTON ETC. y. COMMR., INC-TAX. 
62 Bom. L. R. 675. 


REPRESENTATION OF THE PEOPLE ACT 
(XLIII of 1951), S. 101—Representation of the 
People (Conduct of Elections and Election Peti- 
tions) Rules, 1956, rr. 57, 58—Respondent and ap- 
pellant contesting candidates at election for one 
seat—Respondent securing majority of votes and 
declared elected—Respondent’s election held void 
under art. 191(1)(a) of Constitution and appel- 
lant held to be duly elected—Whether appellant 
can be declared to have been duly elected under 
 101(a). 

The respondent and the appellant were the two 
contesting candidates from an electoral consti- 
tuency for a seat in a State Legislative Assembly. 
At the election the respondent received 22,914 votes 
as against 14,885 votes secured by the appellant 
and the respondent was declared duly elected. The 
appellant filed an election petition praying for the 
setting aside of the election of the respondent 
alleging that the respondent was holding an office 
of profit under the State Government and he also 
piayed that he, the appellant, be declared to have 
been duly elected to the Legislative Assembly 
from the constituency. The Election Tribunal held 
that the respondent was holding an office of profit 
under the State Government and accordingly de- 
clared the election of the respondent void. The 
Tribunal further held that the appellant was duly 
elected from the said constituency. On the ques- 
tion whether the Tribunal was in error in declaring 
the appellant to have been duly elected, it was 
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contended by the appellant that as the nomina- 
tion paper of the respondent was wrongly accept- 
ed, the entire process of election from nomina- 
tion to polling was bad and the votes secured by 
the respondent were in effect votes cast for a 
candidate who was not eligible and should be 
regarded as votes thrown away so that the appel 
lent must be regarded as having received the 
majority of the valid votes: 

Held, that the question of throwing away of 
votes did not arise in the absence of some special 
pleading by the appellant that particular voters 
had cast their votes with knowledge or notice that 
the respondent for whom they had voted was not 
eligible for election and that consequently they 
had deliberately thrown away their votes in favour 
of the disqualified person, the respondent, 

that under s. 101(@) of the Representation, of 
the People Act, 1951, the onus was on the appel- 
lant to allege and prove that he had received a 
majority of the valid votes, and 

that as the appellant had failed to adduce evi- 
dence in support of that claim, he could not be 
declared to have been duly elected. 

KESHAY LAXMAN v. Dr. DEORAO. 
62 Bom. L. R. (S.C.) 159. 


RES JUDICATA. 

If a relief in a suit is claimed in fact, whether 
discretionary or not, and an issue raised on it the 
pnaciple of res judicata would apply as the relief, 
though discretionary, having been claimed, it is a 
matter directly and substantially in issue. If a 
articular issue has not been raised, the principle 
of res judicata would still apply to it if that issue 
ought to have been made a ground of defence or 
attack. But this principle would Mot apply if the 
raising of that was discretionary.and not obliga- 
tory. : 

MATHURBAI v. RAMKRISHNA, . 
' 62 Bom. L. R. 360. 


RESIDENTIAL HOUSE, meaning of. See CEN- 
TRAL PROVINCES AND BERAR LETTING OF HOUSES 
AND RENT CONTROL ORDER, 1949, Cl. 13. 

62 Bom. L. R. 490. 


RIPARIAN RIGHTS—Riparian owner whether 
can put up Bandharas or dams in stream for irri- 
galing his lands—Limitations on right of putting 
up Bandharas—Doctrine of lost grant—Conditions 
tc be satisfied before asserting any right under 
such doctrine—Indian Easements Act (V of 1882), 
Sec. 7, Illustration (j)—Bombay Irrigation Act 
(Bom. VU of 1879), Sec. 5. 

A riparian owner, in the exercise of his right to 
use the water of the stream for extraordinary pur- 
poses such as agriculture, can impound and divert 
water to irrigate his land adjacent to the stream. 
The right is not an absolute or exclusive right. 
He cannot abstract water ad libitum, for his right 
is conditioned by the similar right of Other ripa- 
Tian owners who have co-extensive rights to the 
water of the stream. It is limited but only by rights 
cf persons in similar position having lands abut- 
imp both sides of the stream. The crucial condi- 
tior is that the user of the stream by him must: 
be a reasonable use and not capricious or such 
vs would inflict sensible injury on others similar- 
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_ ly situated. This standard of reasonableness applies 


to the volume of water that he can divert, to the 
purpose for which he can utilise it as also to the 
mode or method that he may adopt for impound- 
ing and channelling such water. There is no rule 
exclusive or inclusive which defines the mode or 
specific methods or manner of diverting that 
water, for that must depend on a variety of fac- 
tors including for instance geographical and natu- 
ral features of the lands of the riparian .owners 
upstream and downstream, the terrain and the 
magnitude of the stream. The normal and usual 
nicde or method of diverting water by putting up 
in the stream kachha or pakka Bandharas (dams) 
is incidental to the riparian right itself, but the 
Randharas must be such that they permit the flow 
of the water downstream and without diverting 
the natural course of the stream. The riparian 
rights of lower owners is to have the water of the 
stieam transmitted to them continuously and in 
a manner which does not materially affect their 


: enjoyment of the right. An upper riparian owner 


who puts up a Bandhara must, therefore, take 
care to see that the stream continues to flow with- 
out interruption and without any substantial dimi- 
nution in volume. 

One indispensable condition that must be satis- 
fied before invoking the doctrine of lost grant 
and asserting any right under it is that those claim- 
ing the right must show that it attached to any 
estate in lands of which they claim to be owners 
by devolution. The inhabitants of a village cannot 
eo nominee prefer any such right; there must be 
“aamissible grantees”. Two other conditions equal- 
ly important which must be satisfied are that the 
right must be capable of being made the subject 
of a grant and there must be a person capable 
cf making such a grant. A 
STATE OF BOMBAY y. LAXMAN. 

62 Bom. L. R. 106. 


ROMAN CATHOLIC PARISH CHURCHES. 
The Roman Catholic parish churches are public 
religious trusts as defined in s. 2(/3) of the 
Bombay Public Trusts Act, 1950, and, therefore, 
it is necessary for these trusts to be registered 
under the Act. 
FaRCISUS MASCARENHAS v. STATE OF BOMBAY. 
ý : 62 Bom. L. R. 790. 


SEA CUSTOMS ACT (VIII of 1878), S. 167(8)— 
Foreign Exchange Regulation Act (VII of 1947), 
Sec. 8(1)—Act of importation of prohibited goods 
when completed—Acts and attempts to destroy 
evidence that goods smuggled whether form part 
of offence under s. 167(8)—Persons helping only 
in melting smuggled gold whether makes them 
concerned in offence under s. 167(8)—‘‘Person 
concerned,” meaning of words in s. 167(8). 
The act of importation contrary to restrictions 
and prohibitions referred to in the first column 
of cl. (8) of s. 167 of the Sea Customs Act, 1878, 
would be completed at the period of time when 
the goods cross the customs barrier. It is at that 
moment of time that the restriction and prohibi- 
tion is violated. Whatever is transacted with refer- 
ence to the goods subsequent to that period of- 
time would be dealing with smuggled goods andlor 
goods imported contrary to prohibition and res- 
triction. That dealing cannot be an act of importa- 
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tion into India contrary to prohibtion and restric- 
tion and cannot form part of the offence as men- 
tioned in s. 167(8) of the Act. Therefore, acts 
and attempts to destroy evidence that the goods 
were smuggled cannot be considered as part and 
parcel of the transaction of smuggling. If persons 
have helped only in having the smuggled gold 
nelted and have thus destroyed the evidence that 
gold of foreign origin was smuggled into India, 
it does not make them persons concerned in the 
offence mentioned in s. 167(8). 

The words “person concerncd” in s. 167(8) of 
the Sea Customs Act, 1878, relate to all those 
who may have an interest already accrued in 
the illegal importation prior to the period of time 
cf such inipartation. 

Gopal Mayas y. T. C. SHETH. 
62 Bom. L, R. (0.C.J.) 486. 


—~S. 167(8)}—Words “such goods’ in 
s$ 167(8) whether mean similar goods—Smuggled 
gold melted and mixed up with unsmuggled gold 
--Whether such resulting mixed gold liable to be 
confiscated by Cistoms  officers—Package’’, 
meaning of word in s. 168—Applicability of rules 
of natural justice to proceedings under s. 167(8). 

The right to confiscate smuggled goods under 
s. 167(8) of the Sca Customs Act, 1878, does 
not carry with it the right to confiscate unsmug- 
gled goods. The words “such goods” appearing 
in s. 167(8) of the Act cannot be interpreted to 
mean similar goods. It is not open to the Customs 


authorities to confiscate similar goods even though‘ 


they may be of the same quality, bulk and value. 
The words “such goods” mean the very goods 
which hav2 been smuggled. If the smuggled goods 
lose their identity, it would not be open to the 
Customs officers to confiscate any part of those 
goods. Where, therefore, gold that has been smug- 
ged has in the melting process got so mixed up 
with gold that is unsmuggled that it is impossible 
to separate the smuggled gold from the unsmug- 
gled one, the right to confiscate smuggled gold 
ceases when the two get inextricably mixed up. 

The word “package” in s. 168 of the Sea Cus- 
toms Act, 1878, Tefers to the outer cover in which 
the goods may be wrapped or the container in 
which the goods may be found. f 

In proceedings under s. 167(8) of the Sea 
Customs Act, 1878, which are quasi-judicial pro- 
ceedings, the rules of natural justice require that 
an opportunity should be furnished to a person 
Ot cross-examining those who have made state- 
ments which are to be used against him. 
VALIMAHOMED V. C, T., A. PILLAI. 

62 Bom. L. R. (O.C.J.) 634. 


———-S. 168. See Sea Customs Act, S. 
167(8). 62 Bom. L, R. (0.C.J.) 634. 


—. 178. See Sea Customs Acr, S. 178A. 
62 Bom. L, R. (O.C.J.) 1043. 


+ 
—S. 178A—A pplicability of s. 178A—Exist- 
ence of reasonable belief in mind of Customs 
Officer seizing smuggled goods whether a condi- 
tion precedent before burden of proof could be 
imposed under s. 178A on person from whom 
goods seized—Point of time in relation to such 
reasonable belief—Whether s. 178A contemplates 
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that reasonable belief must be entertained by In- 
quiry Officer. 

Séction 178A of the Sea Customs Act, 1878, 
would be attracted where it is shown that the 
Customs Officer seizing the gold had, at the 
time of actual seizure, either at the place where 
it was found or in the Customs House: where it 
was seized under a Panchanama, a reasonable be- 
lief in his own mind that the gold he was seizing 
was smuggled gold. 

The reasonable belief referred to in s. 178A of 
the Act can only refer to the point of time when 
the gold is seized. If, on the other hand, after 
further investigation by the Customs Officers, fol- 
lowing upon the seizure of gold merely upon 
suspicion that it was smuggled, the Customs 
Officers come into possession of more evidence, 
which would lead to a reasonable belief that the 
gold was really smuggled gold, that would not 
avail the Inquiry Officer for the purpose of acting 
under s. 178A. The section does not contemplate 
that the reasonable belief should be of the Inquiry 
Officer who makes the inquiry into the question 
as to whether the gold which was seized by the 
Customs Officers should be confiscated or not. 

ı It is at the stage of issuing a show cause notice 
to the person from whose possession gold is scized, 
as to why the gold should not be confiscated under 
s. 167(8) of the Act, that the Inquiry Officer has 
got to decide upon the course that he should 
adopt, viz., whether, if he is not satisfied that 
there was such a reasonable belief in the minds 
of the Customs Officers who seized the gold at 
the time of the seizure, he would require the 
Customs Department itself to produce’ necessary 
evidence to show that the gold was smuggled, or, 
in case he is satisfied on the material placed by the 
Investigating Officers before him that there existed 
in the minds of the seizing officers a reasonable 
belief that the gold they had seized. was smuggled 
gold at the time of the seizure thereof, call upon 
the perons to whom the notice is addressed to 
adduce evidence showing that the gold was not 
smuggled gold. 

M. G. ARROL y, AMICHAND, 
62 Bom. L. R. (0.C.J.) 1043. 


SHEBAIT. See BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 1948. S. 34. - 
62 Bom. L. R. 219. 


STATES MERGER (GOVERNOR’S PROVIN- 
CES) ORDER, 1%9, CL 7(a)—Civil Procedure 
Code (Act V of 1908), O. XXII, r. 10—Constitu- 
tion of India, Art. 300(2)(b)—Merger of former 
Indian State in succeeding State—Laws in former 
Indian State allowed to be continued by succeed- 


‘ing State—Whether continuance of such laws by 


it means that liabilities of citizens against Indian 
State recognised by succeeding State—Such liabilt- 
ties whether “financial obligations” under cl. 7(a) 
of Order of 1949—Applicability of O. XXII, r. 10, 
Civil Procedure Code, to State substituted under 
art. 300(2)(b) of Constitution. 

From the mere fact that certain laws which were 
in force in a former Indian State were allowed to 
continue by the succeeding State in which it had 


_ merged, it does not follow that the Hiabilities 


against the Indian State and in favour of the 
citizens are also recognised by the succeeding 
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State. On the point of recognition stronger proof 
must be adduced and that proof may consist of 
express recognition or implied recognition or of 
recognition by conduct, but, it must be a recogni- 
tion of a specific right. 5 

The financial liabilities referred to in cl. 7(a) 
of the States Merger (Governor's Provinces) 
Order, 1949, are the liabilities incurred by the 
Dominion Government in the process of the 
governance of the merged State. The rights of 
private citizens against the merged State which 
had accrued prior to its merger have no relation to 
the governance of a State nor do they arise out 
of the governance of a State. They are not, there- 
fore, financial obligations which pass on to the 
successor Government. 

The principles which hold good in the case of 
a party substituted under O. XXII, r. 10, Civil 
Procedure Code, 1908, cannot apply to the case 
of a State which has been substituted in its consti- 
tutional right. The provisions for substitution 
made by art. 300 (2)(b) of the Constitution of 
India are made to cover cases where the liability 
has been accepted by the succeeding State. It 
must be established that there is a right which can 
be enfoiced against the succeeding State. If the 
right itsclf has lapsed, then the substitution will 
not revive the plaintiff's right. In such a case the 
substitution takes place for enabling the substituted 
State to resist the plaintiff’s claim. 

VINAYAK SHRIPATRAO V. STATE OF BOMBAY. 
62 Bom. L. R. 735. 


STATES REORGANISATION ACE (XXXVII 
of 1956), S. 8—Constitution of India, Arts. 3, 
122(1)—Act XXXVI of 1956 whether violataes 
art. 3 of Constitution—Meaning of second condi: 
tion in proviso to art. 3. 

The States Reorganisation Act, 1956, or any of 
its provisions are not violative of art. 3 of tho 
Constitution of India. 3 

Under the second condition contained in the 
proviso to art. 3 of the Constitution what has to 
be referred to the State Legislature is the proposal 
contained in the Bill; it does not require a fresh 
reference every time an amendment of the pro- 
posal contained in the Bill is moved and accept- 
ed in accordance with the rules of procedure of 
Parliament. 

BABULAL PARATE Vv. STATE OF BOMBAY. 
62 Bom. L, R. (S.C.) 58. 


SUCCESSION ACT (XXXIX of 1925), S. 376. 

When an extension of a succession certificate 
is granted under s. 376 of the Indian Succession 
Act, 1925, the Court-fee on the extended certifi- 
cato must be calculated after taking into consi- 
deration all the debts specified in the certificate, 
and not only the debts to which the certificate is 
extended. 
SHANKARLAL JIVANRAM v. STATE. 

62 Bom. L. R. 1024. 


SUITS VALUATION ACT (VII of 1887), S. 8. 
Before s. 8 of the Suits Valuation Act, 1887, 
can be applied to a case the Court must come to 
a definite conclusion as to what would be the 
value of the suit for the purposes of court-fees. * 
. Where the Judge in a suit tried before him 


THE BOMBAY LAW REPORTER. 


[Lxm. 


SUITS VALUATION ACT, S: 8(Contd.) 


considered certain statements made by the plain- 
tiff in his evidence and certain documents placed 
on the record of the case and admissions contained 
in them and came to the conclusion that the value 
of the suit for the purposes of court-fees was in 
excess of the pecuniary limits of the jurisdiction 
of the Court and acting under s. 8A of the Court- 
Fees Act read with s. 8 of the Suits Valuation 
Act returned the plaint to the plaintiff for pre- 
sentation to the proper Court, 

Held, that as the Judge had failed to make in- 
vestigation in the manner provided for by ss. 8B 
to 8D of the Court-Fees Act, it was not open to 
him to consider the evidence which was adduced 
before him during the trial, and 

that, therefore, the Judge had erred in holding 
that the suit was in fact incorrectly valued for 
the purpose of court-fees; 

Held, also that without coming to a definite find- 
ing as to what was the value of the suit for the 
purpose of court-fees, it was not open to him to 
1esort to s. 8`of the Suits Valuation Act and throw 
out the suit on the ground that it was not within 
his pecuniary jurisdiction. 

Aca ABBAS., HAJI MAHOMED. 
62 Bom. L. R. 465. 


SUMMARY SUII—Defendant granted leave to 
defend suit upon condition of depositing certain 
amount of money in Court—Reasons for making 
such order not given by Court—Whether order 
liable to be set aside. 

Where in a summary suit a Court deals with the 
question whether the defendant should be granted 
an unconditional leave to defend or whether the 
leave should be made conditionally upon his depo- 
siting a certain amount of money in Court, it is 
desirable that it should set out in its order the 
substance of the defence made by the defendant 
and then give its reasons which led it to exercise 
its discretion in a particular way. Therefore, where 
the order of the Court does not disclose any rea- 
sons in support of the discretion exercised by it, 
it is not possible for the superior Court to say 
whether in making it, it exercised its discretion 
judicially, and the order is liable to be set aside. 
WAMAN VASUDEO y. PRATAPMAL BTC. 2 

` 62 Bom. L. R. 592. 


SUPREME COURT-RULES, O. XI, R. 5. . See 
CONSTITUTION OF INDIA, ART. 161. 
62 Bom. L. R. (E.B.) 383. 


TAXATION ON INCOME (INVESTIGATION 
COMMISSION) ACT, 1947 (XXX of 1947), S. 8A. 
See INDIAN INCOME-TAX (AMENDMENT) ACT, S. 3. 

62 Bom. L. R. (O.C.J.) 11. 


TORTS. See Riparian RIGHTS. 
62 Bom. L. R. 106. 


TRADE MARK. See Trape Marks Act, 1940, 
S. 8(a). 62 Bom. L. R. (S.C) 162, 


TRADE MARKS ACT (V of 1940), S. 8(a)— 
Serles of marks containing common element when 
can assist applicant in whose mark such common 
feature occurs—Whether presence of mark in re- 


“gister proves its user—Tests for determining ques- 


1960.] 
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tion of likelihood of deception or confusion be- 
tween two marks. 

Before the applicant for registration of his mark 
can seek to derive assistance for the success of 
his application from the presence of a number of 
marks having one or more common features which 
occur in his mark also, he has to prove that these 
marks had acquired a reputation by user in the 
market. 

The presence of a mark in the register does not 
prove its user at all and, therefore, it is not per- 
missible to draw any inference as to its user from 
the presence of the mark on the register. 

The absolute identity of the two competing 
marks or their close resemblance is only one of the 
tests for determining the question of likelihood 
of deception or confusion. Trade connection be- 
tween different goods is another such test but this 
test applies only when the goods are different. 
These tests are independent tests. The test of trade 
connection between different goods applies where 
the competing marks closely resemble each other as 
it applies where the competing marks are identical. 
Whether by applying these tests in a particular 
case the conclusion that there ‘is likelihood of de- 
ception or confusion should be arrived at, would 
depend on all the facts of the case. 

Corn PRODUCTS v. SHANGRILLA ETC. LTD. 
62 Bom. L. R. (S.C.) 162. 


———-S. 8/a)— Registrar holding that applicant's 
mark likely to deceive or cause confusion and 
refusing its registration—Whether Court can in- 
terfere with Registrar's use of such discretion— 
Identity of design whether a test for determining 
that applicant’s mark likely to deceive or cause 
confusion—Similarity of main feature or main 
idea underlying trade marks of applicant and oppo- 
nent as decisive of fact whether applicant’s mark 
likely to deceive or cause confusion—Burden of 
proof that mark not likely to deceive or cause 
confusion—Direct evidence of confusion caused to 
purchasers by applicant’s mark whether necessary 
when opposing application for registration of 
mark, 

The matter of registration of a trade mark is 
essentially left to the discretion of the Registrar. 
Particularly when the Registrar comes to the con- 
clusion that under s. 8(a) of the Trade Marks 
Act, 1940, and by reason of his mark being likely 
to deceive or cause confusion an applicant is dis- 
entitled to protection in a Court of justice, the 
High Court in appeal would be very reluctant to 
interfere with the use of such discretion. 

Where registration of a trade mark is sought 
identity of designs is not necessary to make a find- 
ing that the use of the applicant’s mark would 
deceive or cause confusion. What is to be decided 
is whether a particular trade mark was likely to 
deceive or cause confusion. What is important to 
find is the distinguishing or essential feature of the 
trade mark already registered and the main feature 
or the main idea underlying that trade mark, and 
if it is found that the trade mark whose Tegistra- 
tion is sought contains the same distinguishing or 
essential feature or conveys the same idea, then 
ordinarily such trade mark’ should not be register- 


ed. The burden of. proving that the- particular mark. 


which a person seeks to ‘register is not likely-to 
decéivá ot cause: confusion is upon the applicant. 
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It is for him to satisfy the Registrar or the Court 
that his trade muk does not fall within the pro- 
hibition of s. 8 or 10 of the Act and, therefore, 
the same should be registered. 

Where it is found that the applicant’s mark re- 
sembles and very nearly resembles the mark of 
the opponent, the non-existence of direct evidence 
of confusion having been caused to any of the 
purchasers does not prove that the applicant’s mark . 
was not likely to deceive or cause confusion. Such 
direct evidence is not absolutely necessary to be 
produced while opposing an application for regis- 
tration of a mark. 

PURUSHOTTAMBHAI y. BASTIRAM. 
62 Bom. L. R. (0.C.J.) 841. 


———S. 10. See Trabe MARKS Act, 1940, S. 
8(a). 62 Bom. L. R. (0.C.3.) 841. 


TRANSFER OF PROPERTY ACT (IV of 1882), 
S.5. See BOMBAY PREVENTION OF FRAGMENTATION 
AND CONSOLIDATION OF Howpines Act, 1947, S. 
27. 62 Bom. L. R. 348. 


——S. 55(6)(b). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 32. 
62 Bom. L. R. 940. 


———-S. J6—-Mortgagee in possession failing 
to produce proper accounts as required under 
s. 76(g)—Whether such mortgagee entitled to claim 
interest—Where mortgagee fails to keep accounts 
whether mortgagor entitled to credit of income 
received by mortgagee from mortgaged property. 

If a mortgagee fails to produce proper accounts 
as contemplated by s. 76(g) of the Transfer of 
Property Act, 1832, he forfeits his right to claim 
interest. 

The provisions of s. 76 of the Transfer of Pro- 
perty Act, 1882, are not limited too usufructuary 
mortgagee or to a mortgagee who is entitled to 
claim possession-on the basis of the terms of the 
mortgage bond. So, although a mortgagee may 
not be entitled to claim possession on the basis 
of the covenant contained in the mortgage bond 
still if for any other reason he entered into pos- 
session as a mortgagee he would still be liable to 
fulfil the conditions laid down in s. 76 of the Act. 

Under s. 76(g) of the Transfer of Property Act, 
1882, the question of fair occupation rent arises 
only when the mortgagee is in personal occupa- 
tion of the mortgaged property. But in a case 
where the mortgagee has failed to keep ac- 
counts, the actual receipts of income ought not 
to be taken into account but the fair occupation 
Tent will have to be credited towards the income. 
If that rent is less than the amount of interest 
then the mortgagee cannot claim to add the 


' balance to the principal but must be satisfied with 


whatever he has received. If on the other hand 
the amount is more than the amount of interest, 
then the mortgagor would be entitled to. ask the 
Court to take that into consideration and give 
credit to him in respect of the same and this 


“amount will go towards the satisfaction of the 


principal. 

SURATSING y. NOMANBHAI. 62 Bom. L. R. 414. 

TRUSIS ACT (II of 1882), S. 3. See, BOMBAY - 

Pustic Trusts Act, S.2(13).-- ©-  - 
Eara și 62 Bom. L. R. 790. 
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ULTRA VIRES, Bombay Agricultural Produce 
Markets Rules, R. 65. 


Rule 65 of the Bombay Agricultural Produce 
Markets Rules, 1941, is not wira vires the State 
Government, as $. 26(/) of the Bombay Agricul- 
tural Produce Markets Act, 1939, confers ample 
power on the State Government to make the 
Tule. 

CHIMANLAL PREMCHAND v. STATE or BOMBAY. 
62 Bom. L. R. (S.C.) 139. 


— Bombay Money-leaders Act, S. 13A. 
Section 13A of the Bombay Money-lenders Act, 

1946, does not offend against the provisions of 

art. 20(3) of the Constitution of India. 

STATE v. DeEosi Dosa. 62 Bom. L, R. 316. 


— Bombay Poblic Trasts Act, 1950, s. 36. 
The Bombay Public Trusts Act, 1950, and s. 36 
thereof do not offend arts. 13, 19, 25 and 26 of 

the Constitution of India. 
FARcISUS MASCARENHAS vy. STATE OF BOMBAY. 
62 Bom. L. R, 790. 


————Central Provinces and Berar Shops and 
Establishments Act, 1947, Ss. X7) and 92). 

The provisions of ss. 9(7) and 9(2)} of the Cen- 
tral Provinces and Berar Shops and Establishments 
Act, 1947, in so far as they relate to an employer 
are not ultra vires the State Legislature, as therc 
js nothing in them which is repugnant to or vio 
lates the constitutional guarantee contained in art 
19(1)(g) read with art. 19(6) of the Constitution 
of India. 
STATE OF BOMBAY v. JAWADEKAR. 

62 Bom. L, R. 183 


—— Employees Provident Fond Scheme, 1952 
Para 69, Cl. (5). 


The provision for forfeiture contained in cl. (5) 
of para. 69 of the Employees’ Provident Fund 
Scheme, 1952, does not excced the power confer- 
ted by s. 6(2)} of the Employee's Provident Funds 
Act, 1952, or the items enumerated in Schedule IJ 
to the Act. 

Nacpur Gass WORKS v. REGIONAL Prov. FUND 
COMNR. 62 Bom. L. R. 425. 


—— Motor Vehicles Act, 1939, Chap. IV-A. 
The provisions of Chap. IV-A of the Motor Vehi- 
cles Act, 1939, are not ultra vires art. 19{7){3)} 
of the Constitution of India as these come within 
the purview of the exception laid down in art. 
10(6) of the Constitution. 
SAMARTH TRANSPORT v, Y. B. CHAVAN. 
62 Bom. L. R. 952. 


—— Police (Incitement to Disaffection) Act, 
1922, S. 3. 


Section 3 of the Police (Incitement to Disaffec- 
tion) Act, 1922, is intra vires and falls within 
the protection of art. 19(2) of the Constitution 
of India. 

TNDULAL KANATYALAL Y. AMBRISH. 
62 Bom. L. R. 206. 


LAW REPORTER. [voL LXI. 


ULTRA VIRES—(Conid.) 


———States Reorganisation Act, 1936. 

The States Reorganisation Act, 1956, or any of 
its provision are not violative of ast. 3 of the 
Constitution of India. 

BABULAL PARATE v. STATE OF BOMBAY. 
62 Bom. L. R. (S.C.) 58. 


VICARIOUS LIABILITY—Criminal law—Master 
and servant. 

In the criminal lew there can be no vicdfious 
liability unless a statute expressly provides for it. 
Therefore, unless there is a clear provision in a 
statute a master will not be criminally liable for 
acts of his servant. 

RADHAKISAN RAMNATH Y. RAMII. 2 
62 Bom. L. R. 535. 


WIDOW—Hinda law—Adoption—Agreement by 
widow with coparcener not to adopt without his 
consent—lVidow adopting without such consent. 

An agreement in restraint of the cxercise of 
power to adopt between a widow of a deceased co- 
parcener and a male member of the coparcencry 
's bad in Jaw on ground of public policy, Whe- 
ther the restraint is absolute or partial is of no 


consequence. 
PUNJABRAO DEORAO v. SHESHRAO. 

- 62 Bom. L. R. 726. 
WORDS AND PHRASES: 


‘A Jaw made by the Legislature of a State”. See 
BOMBAY FORWARD CONTRACTS CONTROL ACT, S. 8. 

62 Bom. L. R. 277. 
“Action taken’. See INDUSTRIAL DISPUTES ACT, 
S. 33. 62 Bom. L, R, 199. 


‘Agricultural produce”. See BOMBAY AGRICULTU- 
2AL PRODUCE MARKETS ACT. S. 2. 
62 Bom. L. R. (S.C.) 139. 


“AW”, See AGRICULTURISTS Loans Acr, S. 5A. 
62 Bom. L. R. 547. 


“Allow”, See MUNICIPAL Acr (CORPORATION). 
62 Bom. L, R. 543. 


“Any Government, within those territories”. See 
IKCOME-TAX (AMENDMENT) AcT, 1959, S. 3. 
62 Bom. L. R. (0.C.J.) 1. 


“Any arrears of any kind”. See MUNICIPAL ACT 
(Drstricr), S. 15. 62 Bom, L. R. 884. 


“Approximate quantity to be supplied”. See PRE- 
SENTION OF FOOD ADULTERATION RULES, R. 7. 
62 Bom L. R. 354. 


“As if”, See Civi PROCEDURE Cops, S. 13. 
62 Bom. L. R, (0.€.3.) 608. 


“Be permitted to enter”, See FACTORIES ACT, S. 36. 
62 Bom. L. R. (S.C.) 117. 


“Business”. Sce BOMBAY AGRICULTURAL PRODUCE 
MARKETS Act, S. 2. 62 Bom. L. R. (8.C.) 139. 


“By the Chief Justice or such Judge of the High 
Court as the Chief Justice shall appoint”. See 
BOMBAY COURT-FEES Act, S. 5. 

62 Bom L. R, 843. 
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“Cannot be found”. See LAND ACQUISITION ACT. 


62 Bom. L. R. 629. 


“Debt”. See BOMBAY AGRICULTURAL DERTORS RE- 
LIEF Act, S. 2 62 Bom. L. R. 169. 


“Determined under this Act”. See BOMBAY TENAN- 
CY AND AGRICULTURAL LANDS ACT, S. 70. 
62 Bom. L. R. 936. 


“Difficulty arising in the matter of giving effect” 


to the provisions of this Act”. See EMPLOYEES 
PROVIDENT FUNDS Acr, S. 19-A. 
62 Bom. L. R. 425. 


“Distribution of assets”. See INCOME-TAX ACT, 
S. 12B. 62 Bom. L. R. (S.C.) 646. 


“Enquiries”.,See INDIAN Post OFFIŒE Act, S. 9. 
62 Bom. L, R. (0.C.J.) 832. 


“Examine the transaction”. See BERAR LAND REVE- 
NUE Cope, S. 182, 62 Bom. L. R. 182. 


“Existing law”. See BOMBAY FORWORD CONTRACTS 
CONTROL ACT, S. 8. 62 Bom. L, R. 277. 


“Fee”, See BOMBAY MUNICIPAL BOROUGRBS ACT, 
S. 90. 62 Bom. L. R. 94. 


“Grove”. See M. P. ABOLITION OF PROPRIETORY 
Rients (ESTATE, MAHALS, ALIENATED LANDS) 
Acr, 1951, S. 5, 62 Bom. L. R. 617. 


“If in respect of such a person proceedings may 
be taken under this section”. See CRIMINAL PRO- 
CEDURE Cope, S. 476. 62 Bom. L. R. 613. 


“Includes”. See BOMBAY PUBLIC Trusts Act, S. 2. ` 


62 Bom. L. R. 790. 


“It shall be lawful”. See M. P. LAND REVENUE 
Code, S. 150. 62 Bom. L. R. 86. 


“Lalliti”. See BOMBAY TALUQDAR? TENURE ABO- 
LITION ACT, S. 5. 62 Bom. L, R. (S.C.) 244. 


“May be”, See M, P. LAND REVENUE Cong, S. 150. 
62 Bom. L. R. 86. 


N w 
“Occupant”. See BOMBAY TALUQDARI TENURE ABO- 
LITION Acr, S. 5. 62 Bom. L. R. (S.C.) 244. 


“Or that it exceeds the market value of the in- 
terest foreclosed”. See BrraR LAND REVENUE CODE. 
S. 182. 62 Bom. L. R. 63. 


“Other proceeding”. See PABTNERSHIP ACT, S. 69. 
4 62 Bom. L, R. (O.C.J.) 753. 

“Package”. See SEA Cusroms Act, S. 167(8). 
k 62 Bom. L. R. (0.C.J.) 634. 


“Person concerned”. See Sea CUSTOMS ACT, 
S. 167(8). 62 Bom. L. R. 486. 


“Preliminary point”. See Civit PROCEDURE CODE, 
S. 105. 62 Bom. L, R. 341. 


“Reasonableness”., See IMPORTS CONTROL ORDER, 
Cl 9. 62 Bom. L. R. (S.C.) 293. 


“Residential house”. See C. P. & BERAR LETTING 
o1 Houses & RENT CONTROL ORDRR, Cl. 13. 
62 Bom. L. R. 490. 


‘Said right”. See BOMBAY TENANCY & AGRICULTU- 
RAL LANDS Act, S. 43C. 62 Bom. L. R.7873. 


“Shop”. See BOMBAY SHOPS AND ESTABLISHMENTS 
Act, S. 2. 62 Bom., L. R. 1021. 


Printed 
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“Such goods”. See Sea Customs Act, S. 167(8). 
62 Bom. L. R. (0.C.J.) 634. 


“Taluqdari Lands’ See BomBay TALUQDARI Te- 
NURE ABOLITION ACT, S 5. 
62 Bom. L. R. (S.C.) 244. 


“The date of the said order’. See PAYMENT OF 
WAGES (PROCEDURE) RULES, R. 8. 
62 Bom. L. R. 930. 


“Total sum directed to be paid”. See PAYMENT OF 
Wages Act, S. 17. 62 Bom. L. R. (S.C.) 456. 
“Transfer”. See BOMBAY PREVENTION OF FRAG- 
MENTATION & CONSOLIDATION OF HOLDINGS ACT, 
S. 27. 62 Bom. L. R. 348, 


“Unalienated land”. See BomBayY TALUQDARI TE- 
NURE ABOLITION ACT, S. 5. a 
62 Bom. L, R. (8.C.) 244. 


“Under this Act”. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT, S. 70. 62 Bom. L. R. 936, 
“Wages”. See PAYMENT OF Wages ACT, S. 2. 

N 62 Bom. L. R. 807. 


WORKMEN’S COMPENSATION ACT (VIII of 
1923}—Civil Procedure Code (Act V of 1908), 
Sec. 115—Commissioner under Workmen’s Com- 
pensation Act whether Court subordinate to High 
Court—Whether revision application from order 
of Commissioner lies to High Court. 

The Commissioner under the Workmen’s Com- 
pensation Act, 1923, is a Court subordinate to 
the High Court, and consequently a revision ap- 
plication lies to the High Court from the order 
of the Commissioner. 

MOHANLAL PRABUURAN v. FINE KNITTING MILLS. 
62 Bom. L. R., 195. 


WRITS, issue of. 

The jurisdiction of the High Court to issue writs 
is circumscribed by a dual restriction—that the 
writ will not run outside the territory over which 
the High Court has jurisdiction, and the person or 
authority against whom the writ is to issue must 
be within that territory. The test which is deter- 
minative of the jurisdiction of the High Court is 
whether the authority whose action is challenged 
is within the territory over which the High Court 
has jurisdiction i.e., whether the authority or per- 
son is amenable to tho jurisdiction of the High 
Court. 

The infringement of the rights of the citizen at 
a given place does not invest the High Court 
having jurjsdiction at that place with authority to 
issue a writ; and the competence of the Union 
of India to exercise authority over the place 
where the rights are infringed also does not in- 
vest the High Court with that authority. The juris- 
diction to issue a writ must, therefore, be deter- 
mined by the competence of the High Court to 
compel performance of its directions in the event 
of failure to comply with the same, and in the 
absence of power vested in the High Court to com- 
pel restitution of property collected by the Union 
in exercise of its executive authority, a petition 
for a writ against the Union for compelling resti- 
tution may not be entertained by the High Court. 
RADHESHYAM y. UNION OF INDIA. 

62 Bom. L, R. (O.C.3.) 11. 


by P. H. Raman at the Associated Advertisers & Printers. 805, Arthur Road, Tardev, Bombay 7 and 
Published hy Manbnr Ratsniol Voki, for the Bombay Law Reporter Prieta Orisha” Mahn 
63, Mnrine Dive, Bombay No. t. 


Ltd., Krihm Mahal, 


The’ 
Bombay -Law Reporter. 


JOURNAL. 


January 1960. 





THIRD PARTY INSURANCE UNDER THE MOTOR VEHICLES 
ACT.* 

Tuz Indian Motor Vehicles Act of 1939 contains provisions at Chapter VIII 
of Compulsory Third Party Insurance by the owner of a:vehicle and of the i 
liability of the insurer’to pay the third party’s claim upon & decree against 
the insured.’ Introduction of this Chapter VIII of the M. V. Act was a drastic 
step and was received as a big benevolent stride in the social interest. The 
purpose of this introduction of the Compulsory Third Party Insurance appears 
to. be two-fold. Firstly, it is to. secure the judgment claim of the agerieved 
party even in circumstances where the owner of the vehicle becomes financial- 
ly unsound or bankrupt and even if there are insolvency proceedings. Secondly, 
the insurer may pay the just claim of the injured despite any right to avoid 
the same to the persons entitled to the benefit of the judgment. Under the 
scheme of Chapter VII, s. 94(1) makes it necessary to have insurance against 
third party risk and use of a motor vehicle in a publie place without such 
insurance has been prohibited under provisions of this s. 94(1). Breach of 
this section is made penal and made punishable under s. 125 and the offence 
is punishable with 3 months imprisonment, or fine of Rs. 1,000 or with both. 
Section 95(1) states the requirement of the Policy of Insurance. Section 95(1) 
(b) mentions requirement of policy to insure to a specified extent against any 
liability which may be incurred by the insurer in respect of the death or bodily 
injury to any person caused by or arising out of the use of the vehicle in the 
public place. Thus the injury contemplated to be insured is that which might 
arise out of the use of the vehicle. The connotation of these words is so wide 
that they give an idea that all cases of accidents are covered by this require- 
ment and that the same is irrespective of the cause of the accident and that 
the injured or aggrieved will be entitled to get due compensation from the 
insurance company. The use of motor vehicle in human life has become a 
common aspect. But with increased use and number of the vehicles the num- 
bera of the accidents have also gone up. It will not be incorrect to state that 
Chapter VIII had given hopes of some benevolent purpose other than the 
bankruptey of the owner. However there is no concrete expression of this 
benevolent notion in the Act. Section 95(1) makes it clear that the liability 
of the insured will be to insure against any liability which may be incurred by 
the insured. The compulsion imposed by s. 94(Z) of the Act has given great 
impetus to the third party insurance and the insurance companies have bene- 
fited by this sudden rise of the work. It is also a matter. of general impression 
in the public mind that as insurance is compulsory, the insured will be paid by 
the insurance company.. But when matters go to the Court of law strange 
factors come into play. The aggrieved party has to base his action in Tort and 
make allegations about the negligence of the driver; and to that due diligence 
or -contributory negligence are good defences. Even when an accident is caused 
by vis major or some unavoidable happening, the same is also a good defence. 
Take an illustration of a vehicle which runs over a person due to loss of steering- 
wheel control (on sudden breakage of the Pin at the Tierod ete.) or some acci-. 
dental failure of the appliance of the brakes which oceurs without any negli- . 
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gence on the part of the vehicle driver. Such happening is pure accident and 
it is but just that the aggrieved party is paid compensation for such incidents. 
Third party insurance is a type of general insurance and to the public mind 
the insurance is necessarily for accidental happenings and it is a curious thing 
that the liability for the same can also be avoided on the ground that it was 
an unavoidable accident. That the insurance company can avoid the claim on 
the ground that the incident was caused by a pure accident (though it may 
be expected of the insurer to cover the claims arising due to accident) is a sad 
irony. From this point of view it can be said that this compulsory insurance 
defeats the very purpose for which insurance is taken. It appears that if 
the accidental happenings are to be provided for by the insurance it will be 
just and fair that an aggrieved party is paid the due compensation without 
going to the cause of it and without meeting a defence whether the incident 
was due to negligence or not. The public roads especially in the cities are so 
crowded that it is really futile to go into the pros and cons of the aceldents to 
find out whether there has been want of due diligence on the part of the driver 
of the vehicle. There has been so much change in the society by industrializa- 
tion and accidents are so common that it is the necessity of the times: that 
compensation is paid to a party irrespective of the cause of the happening and 
without investigation into the factor of negligence. Such a step will not be 
an innovation. In case of fire insurance and to some extent in workmen’s com- 
pensation such an approach is visible. Even for injury to the motor vehicle 
(insured for accident) compensation is paid to the owner irrespective of the 
inquiry about the negligence of the driver. If such outlook is there in voluntary 
insurance why it should not be expressly incorporated in compulsory insurance 
is really surprising, especially when we have the schemes of Health and Un- 
employment Insurance ahead. Drastic changes have been effected in the 
Motor Vehicles Act by the M. V. Amending Act of 1956 but this point has not 
been specifically clarified or redressed. Provision has been made under the 
amended s. 110 of the Act for constitution of the Claims Tribunals. Sec- 
tion 110(1) mentions that Claims Tribunals may be constituted for the purpose 
of adjudicating upon claims for compensation in respect of accidents involving 
the death of or bodily injury to persons arising out of the use of motor vehicles. 
Section 110A provides as to who should make the application and states that ‘‘an 
application for compensation arising out of an accident of the nature specified 
in section 110(1) may be made” to the Tribunal. Under further sub-sections a 
special provision of sixty days’ limitation and provisions for condonation of delay 
are also made. A special summary procedure to be followed by the Tribunal 
(as to be determined by the Tribunal) is provided by s. 110(c). Appeals are 
provided directly to High Court under s. 110D. But it is not expressly stated 
in the statute that compensation will be paid because of the accidental injury 
without proof of negligence and without permitting the defence of diligence and 
accidental happening. It cannot be overlooked that under s. 95(1) the liability 
of the insurer is to insure against any liability which may be incurred by the 
insured. Under the present law liability of the insured arises because of the 
negligence factor. It appears that the claim petition so provided in s. 110(1) 
cannot be based merely on the cause of action that injury was caused due to an 
accident. The words in s. 110(1) ‘‘compensation in respect of accident’’ are 
meaningful, but they will have to be read in due context especially of s. 95(1). 
The purpose of s. 110(1) is to constitute a tribunal and not to provide an inde- 
pendent cause of action which is other than Tort. The phraseology in s. 110(2) 
is that a Tribunal is to be constituted for the purpose of adjudication of claims 
in respect of accident involving death or bodily injury. Sos. 110(1) is intended 
mainly to prescribe the scope of the work, which the Tribunals is invested with 
jurisdiction to adjudicate upon, and there is no intention indicated in s. 110(1) 
or in the statute to create new or independent cause of action for petitions to 
such Tribunal. There is no sub-section to s. 110 which even prescribes what 
should be the cause of action for such petitions and what should be its contents. 
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Nor it is provided as to what should be the statutory defences or what 
defences would not be permitted. However powers are delegated to the State 
Government under s. 111A to make rules to provide for the form of application 
for claims for compensation, its particulars and fees to be paid in respect of 
such application. But what should be the cause of action for the petition is not 
mentioned in the Act and the same cannot be newly provided for in the Rules. 
It appears the cause of action for the petition shall have to be made out inde- 
pendently of s. 110 or 111A of the Act and, therefore, the same will necessarily 
Pe os Tort. It is urged that the matter deserves early attention of the Legis- 
ature. 

The other point that needs consideration is that though s. 96 casts a sort of 
vicarious liability upon the insurer and makes it liable for the decretal claim 
as if it were a Judgment-debtor, the statute does not confer any right upon the 
insurer to defend the action on merits. Section 96(1) lays down that the insurer 
shall pay to the person entitled to the benefit of the decree any sum not exceed- 
ing the sum assured payable thereunder as if he were the judgment-debtor 
together with costs ete. But this liability is subject to the procedure of notice 
under s. 96(2) and the statutory defences available to the insurer under s. 92(2) 
(a) to (e), These permitted defences are of formal nature viz. cancellation of 
policy by mutual consent; breach of a specified condition of policy relating 
to use of vehicle for hire, prohibiting racing, and the purposes not allowed by 
permit or non-disclosure of facts or false representation of material facts and 
that policy is void on that ground. This is a very curious position. It has been 
held in the case of Sarupsing Mangatsing v. Nilkant’ that insurance company 
ig not a necessary party to the suit. It cannot be said that the insurance com- 
pany ought to be joined as a party or that the questions involved in the suit 
cannot be decided without its presence and therefore the insurance company 
‘cannot. be made a party to the suit under provisions of O. I, r. 10, of the Code 
of Civil Procedure. There is no obligation upon the plaintiff to join the insurer 
as a defendant as there is no privity between the plaintiff and the insurer and 
the plaintiff does not seek any relief against the insurer. However, the liability 
which the insurer incurs does not arise from the decree that the Court may pass, 
‘but arises because of the statute. Therefore, the object of notice under s. 96 (2) 
is to enable the insurance company to defend the action through the defendant, 
and the insurer, inspite of the statutory liability to make the decretal payment, 
has no right to defend the action on merits in its own right or in its own name. 
This is really a very curious position. It was observed by Chagla C.J. as is 
reported in the said case of Sarupsing Mangatsing v. Nilkant (p. 559) :— 

“...We agree with Mr. Maneksha that it is indeed curious that although the Legis-. 

lature has enjoined upon the plaintiff to serve a notice upon the Insurance Co. through 
the Court and although the Legislature has cast a liability upon the Insurance Co., the 
Legislature has not given any right to the Insurance Co. to defend the action in its own 
name.” 
However these remarks do not seem to have attracted the attention of the 
‘Government. In a subsequent case of Vimlabat v. Gen. Ass. Soc.? a further 
point also arose as to what should happen if the insured unreasonably refuses 
-or neglects to defend the suit and under what provisions permission could be 
granted to the insurer to defend the suit in the name of the insured. It was 
held that in a fit case the same could be done only under inherent powers (i.e. 
under provisions of s. 151 of the Code of the Civil Procedure). In Vimlabai’s 
‘case, Mr. Justice Tendolkar has observed thus (p. 1015): 

“ ..for the purposes of securing justice as between the parties to a litigation and 
third parties affected by the litigation the Court has inherent jurisdiction to make any 
«order that it may consider just and equitable. It seems to me to be a matter of elementary 
justice to the insurer that if a Judgment is to be enforced against him he should have the 
tight to defend the suit before judgment, not by being a party which he cannot be 


1 (1952) 54Bom. L. R. 557. 2 (1954) 56 Bom. L. R. 1018. 
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except on any of the grounds set out in a. 96(2), but through the defendant or in the name 
of the defendant. Ordinarily he would have to defend the suit through the defendant, 
and therefore he must in the first instance offer to the ingured that he shall idemnify him 
against the consequences of defending the suit and request the insured to defend the suit. 
But if the insured unreasonably refuses to defend the suit on those terms, it seems to 
me that this Court has ample jurisdiction to authorise the insurer to enter an appearance 
and to defend the suit in the name of the insured, so that the judgment does not go by 
default.” 

It is a cumbrous procedure for the insured to follow and really a very 
unhappy position for the insurer to run after the insured for the purpose of 
the defence of the suit especially when under the statute the ultimate liability 
to the decretal amount is on the insurer. There may be instances when the 
insured is favourably inclined towards the plaintiff and where he may without 
any overt act collusively help the plaintiff. It is not a happy legal position that 
the statute has made no specific provision in general, and for such cases the Court 
should be required to invoke its inherent jurisdiction for granting relief, 
which only extends to the extent of permitting the insurer to.undertake the 
defence in the insured’s name. It is expedient to make some clear provision 
in the statute for such exigencies and preferably to provide a suitable amend- 
ment enabling the insurer to defend the action in its own name and within its 
own rights. 


THE BOMBAY SALES TAX ACT, 1959.* 


THs Bompay Saves Tax Aor, 1946, provided for the levy of a single point 
tax. It was subsequently substituted by the Bombay Sales Tax Act, 1952, and 
the Bombay Sales Tax Act, 1953, which provided for the levy of multi-point 
gales-tax. The Bombay Sales’ Tax Act, 1953, was later on amended by the 
Bombay Sales Tax (Amendment) Act, 1953. It effected a change in the system 
of taxation by substituting a two point sales-tax levy for the multi-point sales- 
tax levy. Now comes the Bombay Sales Tax Act, 1959. The present Act is a 
* very peculiar combination of all the previous Acts. It provides for the levy 
of a single-point tax on some goods, a two-point sales-tax levy on some other 
goods and also to a limited extent a levy of multi-point tax in certain circum- 
stances. The system of taxation under the present Act is explained below :— 


| | 
Exempted Taxable 
(Goods mentioned in Schedule A) 


I I 
Single-pomt Two-point Retail Sales Purchase 
tax tax tax tax 
| (Goods mentioned 
in Schedule E). 


At, the first stage of sale— At the last stage of sale— 
Sales tax goods mentioned General Sales tax. Goods 
n Schedule B Part I and mentioned in Schedule B 
Schedule C. Part I and Schedule D. 


[eee | 

At the first stage At the last kine of 
of sale—sales tax sale—General Sales 
goods mentioned tax. Goods men- 

. in Schedule E. < tioned in Schedule - 


. Sales-tax is levied at the first-stage of the sale.. Accordingly the first sale 
of the goods in the State attracts sales-tax, -A registered dealer. making the 
-> By A. K. Chawla, Advocate, Nagpur. | . > 0 0u, t 
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first sale in the State shall’ be liable to pay sales-tax on the same, and the 
sales-tax having been levied on the first sale all subsequent sales of the same 
goods are not liable to sales-tax. It is, therefore, provided that re-sales: of 
goods purchased on or after the appointed day from a registered dealer are 
not liable to sales-tax. It may be noted here that goods mentioned in Schedule 
B, Part II and Schedule D are not liable to sales-tax. 

General sales-tax is levied on the last stage of the sale. It is, therefore, pro- 
vided that sales or re-sales of goods to a licensed dealer furnishing the pre- 
scribed certificate are not liable to General sales-tax. The licensed dealer while 
re-selling the goods in his turn shall be liable to pay General sales tax on the 
same. Goods mentioned in Schedule B, Part I and Schedule C are not liable 
to General sales tax. 

A Retail sales tax is further levied on the goods mentioned in Schedule E 
when the same are further resold by a registered dealer other than the licen- 
sed dealer. It is important to note that the goods mentioned in Schedule E 
are. liable to Retail sales tax as many times as they pass from one registered 
dealer who does not hold a licence to another registered dealer not holding a 
licence and to this extent it is a multi-point levy. A consumer will be saving 
the Retail sales tax by purchasing directly from a licensed dealer or from the 
registered dealer making the first sale in the State as Retail sales tax is pay- 
able only by a registered dealer other than a licensed dealer when he re-sells 
the goods purchased on or after the appointed day from a registered dealer. 

Purchase tax is levied on the purchases effected from an un-registered deal- 
er. Except the tax-free goods the purchase tax is levied on all other goods 
purchased from an unregistered dealer. However no purchasé tax shall be 
levied when the goods so purchased are re-sold within a period of three months 
from the date of their purchase. The Government has been empowered to ex- 
tend this period to the extent of six months by notification in the Official 
Gazette for any class of taxable goods. Purchase tax is also leviable on the 
purchase of the goods when the same are purchased on furnishing certificate 
under s. 11 or 12 and are re-sold in contravention of the certificate furnished. 
It is important to note that no sales tax or General sales tax is payable on tha 
sales of goods on the purchase of which the dealer is liable to pay purchase 
tax. The only exception being in respect of General sales tax leviable on the 
goods mentioned in Schedule E. Accordingly General sales tax shall be levi- 
able on the sales of goods mentioned in Schedule E although purchase tax has 
been levied on the purchase of those goods. : 

The different kinds of registered dealers, and their respective rights and 
liabilities, under the Act are as under:— 


Dealer. 


Registered Dealer 


Authorised i Recognised Licensed Commission 
Dealer Dealer Dealer Š Agent 


Dealer: Before a person can be made liable to pay tax it must be proved that 
he is a dealer as defined in s. 2(ti) of the Act. Dealer means a person who 
carries on the business of buying or selling goods in the State. The business 
may be carried on for commission, remuneration or otherwise. According to- 
the Bombay General Clauses Act ‘‘person’’ includes any company or associa- 
tion or body of individuals, whether incorporated or not. As such a company, 
partnership firm or an association is liable to pay tax if it carries on the busi- 
ness of selling or buying goods in the State of Bombay and its turnover ex- 
ceeds the prescribed limit under s. 3 of the Act. Registered Dealer: As the 
"same itself suggests he is a dealer who is registered under the Act. . Every 
dealer whose turnover exceeds the preseribed limit under s. 3 is liable to get 
himself registered (ss. 3 and 22). Authorised Dealer: He is a registered dealer 
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who is authorised to purchase goods for re-sale in the course of inter-State 
trade on commerce or in the course of export out of the territory of India. He 
is authorised to purchase the goods for the said purpose free of tax. Under 
the Act all sales of goods to an authorised dealer are free of sales tax and 
also general sales tax provided a certificate prescribed under s. 12 is furnish- 
ed. No exemption, however, has been given to him in respect of Retail sales 
tax where the same is attracted i.e. when he purchases goods mentioned in 
Schedule ‘E’ from a dealer other than a licensed dealer and who had purchased. 
the said goods from another registered dealer (s. 10(3) ). Another important 
fact to be noted in this connection is that an authorised dealer purchasing goods 
free of tax on furnishing certificate under s. 12 shall have to maintain the record 
of such purchases and to prove that the goods so purchased have been re-sold 
by him or by another authorised dealer to whom he re-sells the goods within 
nine months from the date of such purchase; otherwise he will be Jiable to 
pay purchase tax on the purchase price of such goods. Under r. 44 he is en- 
titled to some remission of the purchase tax so payable by him under certain 
circumstances. An authorised dealer is also entitled to purchase goods at 
reduced rate under certain circumstances mentioned in s. 11 of the Act. 
Recognised Dealer: Recognised dealer is a registered dealer who holds a re- 
cognition granted under s. 25. He is in short a manufacturer holding a recog- 
nition specifying the class of goods which he is entitled to purchase free of 
tax for use in the manufacture of taxable goods for sale or in the packing of 
taxable goods so manufactured by him. Under the Act sales of goods to a 
recognised dealer are free of sales tax and also general sales tax provided a 
certificate prescribed under s. 12 is furnished. However, this exemption does 
not apply to declared goods described in Schedule B and to goods described at 
entries 1 to 11 (both inclusive) and 15 in Schedule C or at entries 1 to 4 (both 
inclusive) in Schedule D and at entries 1 and 2 in Schedule E or specified in 
the Notification issued under s. 25. Excepting the above goods all other goods 
sold to recognised dealers are free of both sales tax and also general sales tax 
provided a prescribed certificate is furnished as aforesaid. It is to be noted 
here that sales of goods to a recognised dealer are, however, not exempt from 
retail sales tax wherever it is applicable. If a recognised dealer purchasing 
goods free of tax on furnishing certificate prescribed under s. 12 utilizes the 
said goods for a different purpose, he is liable to pay purchase tax on the pur- 
chase price of such goods under s. 14. It may also be noted here that under 
r. 41, a recognised dealer purchasing the aforesaid goods otherwise than against 
a certificate under s. 12 and other registered dealers who manufacture taxable 
goods are entitled to some drawback, set off or refund of the tax paid on the 
purchase price of such goods under certain circumstances. Licensed Dealer: 
Licensed dealer is a registered dealer who holds a license granted under s. 23. 
In short he holds a licence to purchase the goods free of general sales tax 
(general sales tax only) when the same are intended for resale by him other- 
wise than in the course of inter-State trade or commerce or export out of the 
territory of India. Under the Act sales of goods to a licensed dealer are free 
of general sales tax provided a certificate prescribed under s. 12 is furnished. 
It is important to note that no exemption has been given to him in respect of 
sales tax where the same is attracted. The reason is very simple. Sales tax 
is the levy at the first stage of the sale and therefore a licensed dealer purchas- 
ing goods for re-sale cannot purchase free of sales-tax wherever the same is 
applicable. Similarly a licensed dealer purchasing goods for resale cannot 
purchase them free of retail sales tax where the same is applicable i.e. when 
he purchases goods mentioned in Schedule E from a dealer other than a 
licensed dealer and who had purchased the said goods from another registered 
dealer. If a licensed dealer purchasing goods free of general sales tax on fur- 
nishing certificate prescribed under s. 12 utilizes them for a different purpose 
he is liable to pay purchase tax on the purchase price of such goods under 
s. 14. Under r. 42 a licenced dealer purchasing goods otherwise than against 
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a certificate under s. 12 is entitled to draw back, set off or refund of general 
sales tax recovered from him :under certain circumstances. Commission 
Agent: Commission agent is a registered dealer who bona fide buys or sells 
any goods on behalf of his principals. It is necessary that the principals on 
whose behalf he buys or sells goods must be mentioned in his accounts in res- 
pect of each transaction. Further it is necessary that he must buy or sell for 
an agreed commission. Commission agent holding a permit granted under 
s. 26 is entitled to purchase goods free of tax provided a certificate prescribed 
under s. 12 is furnished. Under the Act sales of goods to a commission agent 
holding a permit are free of sales tax and also general sales tax provided a 
certificate under s. 12 is furnished as abovesaid. There is, however, one im- 
portant exception to this. A commission agent holding a permit is not entitled 
to purchase goods free of sales tax when he purchases the same for his principal 
who is a licensed dealer purchasing the goods for resale otherwise than in the 
course óf inter-State trade or commerce or export out of the territory of India. 
Similarly a commission agent is also not entitled to purchase goods free of 
retail sales tax wherever the same is attracted. It is important to note that 
the commission agent purchasing goods free of tax on furnishing a certificate 
must despatch the same to his principal or to the principal’s order within three 
months from the date of their purchase by the commission agent and must 
obtain a certificate accordingly from his principal in Form 16. It may also 
be noted here that a certificate under s. 12 can be furnished either by the 
commission agent or the principal for whom the commission agent is purchas- 
ing the goods. If a commission agent purchasing goods free of tax on furnish- 
ing certificate under s. 12 utilizes them for a different purpose or contravenes 
any of the terms of the certificate in any manner he is liable to pay purchase 
tax on the purchase price of such goods, under s. 14. A commission agent 
registered under the Central Sales Tax Act purchasing goods for principal 
outside the State or for a registered dealer having a place of business also out- 
side the State, is entitled to purchase the same at a reduced rate of tax provided 
the commission agent certifies that the goods will be sold or will be used in 
the manufacture of goods for sale outside the State by the principal and fur- 
nishes the certificate prescribed under s. 11. Further it is essential that the 
principal outside the State or the place of business outside the State of the 
registered dealer for whom the commission agent purchases the goods must be 
registered under the Central Sales Tax Act. The commission agent will also 
have to prove that such goods were despatched outside the State within three 
months from the date of their purchase by the commission agent. If a com- 
mission agent purchasing goods at the reduced rate of tax on furnishing certi- 
ficate under s. 11 utilises them for a different purpose or in any other way 
contravenes any of the conditions of the certificate he is liable to pay purchase 
tax on the purchase price of such goods. However in such case an amount 
equal to the tax already levied shall be set off against the purchase tax so pay- 
able by the commission agent. It is also important to note that a commission 
agent purchasing goods on a certificate under s. 11 or 12 shall be liable to 
pay purchase tax on the purchase price of such goods when (i) he acts for 
a non-existent principal or (ii) purchases the goods at one rate and passes them 
on to his principal at an increased rate (such increase shall not include increase 
by reason only of his commission or packing, carriage, freight or insurance of 
the goods and other reasonable charges incidental to their despatch or charged 
according to trade practice. s. 14). 

A licensed dealer purchasing goods on furnishing certificate under s. 12 is 
not Hable to pay any tax when such goods are re-sold by him to an authorised 
dealer although the authorised dealer has purchased the said goods for re-sale 
in the course of inter-State trade or commerce or in the course of export out 
of the territory of India. But, however, when such goods are re-sold by the 
licensed dealer himself in the course of inter-State trade or commerce or in the 
course of export out of the territory of India, he is liable to pay purchase 
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tax on the same, and in addition to a penalty under s. 36. He is also not entitl- 
ed to any set off, draw back or refund, he having purchased the said goods against 
a certificate under s. 12, whereas a registered dealer other than the licensed 
dealer is entitled to refund of the sales tax and general sales tax recovered 
from him by a registered dealer on the purchase of such goods when the said - 
‘goods are resold by him in the course of inter-State trade or commerce, or 
‘export out of the territory of India (r. 43). Thus the position of a licensed 
dealer purchasing goods against a certificate under s. 12 is very strange and 
peculiar as compared to other dealers. It is, therefore, necessary in the interest 
of justice that suitable amendments be made in. the Act in this respect. This » 
ean be done by deleting the words ‘‘otherwise than in the course of inter-State 

trade or commerce or export out of the territory of India” appearing in s. 12(c) 

and substituting for them the words ‘‘and that the re-sale shall not take place 

outside the State of Bombay’’. Consequent amendments in the prescribed 

-certificate should also be made accordingly. ? : 


GLEANINGS. 


MISREPRESENTATION 


ATTENTION should be directed to a distinction drawn by the Judicial Com- 
mittee of the Privy Council in Akerhielm v. de Mare, a recent appeal 
from the Court of Appeal for Eastern Africa reversing a judgment of the 
‘Supreme Court of Kenya. The plaintiffs, the appellants before the Privy Coun- 
cil, brought an action against the defendants claiming damages for false and 
fraudulent misrepresentations. There were three charges, which, for the pre- 
sent purpose, need not be set out in detail. The first was dropped at the trial. 
The trial Judge found that the representations which were the subject of the 
second and third charges were untrue but that the defendants honestly believed 
‘them to be true when they were made. Directing himself by Derry v. Peek 
(1889, 61 L.T. Rep. 265; 14 App. Cas. 337), be held that the plaintiffs had 
failed to make good their charges and dismissed the action. The Court of 
Appeal hesitated to hold that the second charge was false and declined to hold 
that it had been made fraudulently. ‘As to the third, however, while concur- 
ring with the judge’s finding that it was untrue, the Court reversed his finding 
to the effect that the defendants honestly believed it to be true, and allowed 
the appeal. The decision on this point was reversed by the Privy Council. 

Lord Jenkins, delivering the judgment of the Board, said that, on the assump- 
tion, contrary to the opinion of the Board, that the Court of Appeal was justi- 
fied in substituting its own conclusion for that of the learned Judge on the 
ground of honest belief, the conclusion so substituted was open to criticism 
that the Court of Appeal had construed the language of the representation as 
they thought it should be construed according to the ordinary meaning of the 
words used and, having done so, went on to hold that on the facts known to 
the defendants it was impossible that either of them could ever have believed 
the representation, as so construed, to be true. That. was a wrong method of 
approach, The question was not whether the defendant in any given case 
honestly believed the representation to be true in the sense assigned to it by 
the Court on an objective consideration of its truth or falsity, but whether he. 
honestly believed the representation to be true in the sense in which he under- 
stood it, albeit erroneously, when it was made. That proposition, his lordship 
observed, was no doubt subject to limitations. For instance the meaning placed 
by the defendant on the representation might be so far removed from the 
sense in which it would be understood by any reasonable person as to make 
it impossible to hold that the defendant honestly understood the representa- 
tion to bear the meaning claimed by him and honestly believed it in that sense 
to be trne. That, however, was not the case here, It could not be said that 
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this third representation could not have been understood by any reasonable 
person in the sense attributed to it by one of the defendants or that it was 
impossible that he should honestly have understood it in that sense, and honestly . 
believed it in that sense to be true. He had given evidence to the effect that 
she did understand the representation in that sense, and did honestly under- 
‘stand it in that sense to be true, and he had not been cross-examined on either 
of those points. As regards the authorities on the general proposition applied 
in this case, the Board intimated that Derry v. Peek (sup.), Angus v. Clifford 
(65 L.T. Rep. 274; (1891) 2 Ch. 449), Lees v. Tod (1882, 9 R. (Ct. of Sess.) 
807) were to be preferred to Arnison v. Smith (1889, 41 Ch. D. 98, 848) so 
far as the last named case was inconsistent with them.—L.T. 


MATRIMONIAL CRUELTY 


Tue recent decision of Wrangham, J., in Welsford v. Welsford (The Times, 
9th October) is of interest as showing that there may exist in a wife (and, of 
course, in a husband) an intention, in the legal sense, to injure the other party 
without any desire to do so. For the present purpose it is not necessary to go 

, into the facts of the case further than to recall that the wife, who had had two 
children by the husband, had at a later stage conceived such a physical distaste 
for him that she refused further intercourse. At that time she had become 
deeply attached to the co-respondent but never yielded to her passion for him. 
In the learned Judge’s words: ‘‘she did all she could to save her marriage ex- 
cept to be a wife to her husband.’’ The petition was founded on adultery and 
cruelty, but the former charge was dropped for want of evidence, whereupon - 
defending counsel took no further part in the case and the suit proceeded as 
an undefended petition on ground of cruelty. His lordship found that the 
marriage ‘‘came to an end because the wife rejected the husband as a husband, 
making it clear that she did so because she had fallen in love with the co- 
„respondent. ’”? 
` The wife had offered to remain living in the matrimonial home, looking after 
the home and the children, but her rejection of the husband was held to be a 
repudiation of a fundamental conjugal duty. The fact that the wife had no 
wish to injure her husband did not, his lordship said, affect the matter. In 
the absence of evidence to the contrary, the doer of an act must be taken to, 
foresee the natural consequences of that act. If, with that foresight, he did 
the act, he intended all those consequences, even though some of them might 
not have been desired. By her conduct in rejecting her husband in the sense 
in which she had rejected him the wife here was intentionally, even though, 
perhaps, regretfully, inflicting upon him the injury necessarily involved in 
such a rejection. If that injury amounted to an impairment, actual or poten. 
tial, of the husband’s health, the wife was guilty of cruelty. The medical evi- 
dence was that the husband was on the edge of a nervous breakdown and that, 
if he continued to live with the wife in the conditions then prevailing, his 
mental health would have been endangered. On this footing his lordship held 
that the wife’s conduct amounted to legal cruelty and he granted the husband’s 
petition accordingly.—L.T. 


Souiorrors’ PROFESSIONAL INDEMNITY PoLicies 


Ont of the annual overheads for a prudent firm of solicitors should be a 
professional indemnity imsurance policy. As is the case with any insurance, 
it can prove to be money well invested. In all probability the majority of firms 
carry such insurance, but this is worth studying in some detail, for, with chang- 
ing conditions, alterations may. be required. 

Such a policy is intended to indemnify the firm for any claims made against 
them for breach of professional duty as solicitors as a result of any negligent 
act, error or omission. The insurance also covers the firm’s predecessors in 
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business. Cover is effective from the time the insurance is arranged. Thus, pro- 
vided that the claim against the firm is made during the currency of the policy, 
it is immaterial when the alleged breach of professional duty took place. 

Rather naturally, however, any insurers would be unlikely to accept a risk 
where a possible claim was known to be pending.’ For this reason, among 
others, it is usually necessary for a proposal form to be completed to the satis- 
faction of the insurers before any insurance is effective. This form then be- 
comes the basis of the contract. Another question which usually is asked is 
whether any claim has ever been made against the firm, their predecessors in 
business, or against any past or present partner. 

The policy normally covers the firm only in its professional capacity as soli- 
citors, but provision usually can be made, if one or more of the partners hold 
appointments on behalf of the firm, for cover in this respect to be provided 
under the policy. To obtain this additional cover a special request will have 
to be made to the insurers and they will have to be supplied with full details 
of such appointments. ` 

There is a limit in the policy to the claims which may be collected under it 
during one period of insurance. Nevertheless, in addition to this limit, costs 
and expenses incurred with the consent of the insurers in the defence or set- 
tlement of any claim are recoverable. If the claims exceed the limit, then only 
the same proportion of the costs as of the total claims settled will be paid. In 
these days of ever rising awards it is pradent to see that the limit in the 
policy really is adequate and that, even by stretching the imagination, it is 
highly improbable that it could be exceeded.. For it will be apparent that 
the premium for this type of insurance by no means increases in direct pro- 
portion to the total indemnity. Insurers, no less than their clients, do not anti- 
cipate that the average claim will be of particularly generous proportions. 

One of the conditions of the policy is that the firm shall make no admission 
of liability, settle any claim or incur any costs or expenses without the written 
consent of the insurers. And the insurers usually reserve subrogation rights 
to take over and conduct in the name of the firm the defence of any claim if a 
Queen’s counsel (mutually agreed upon by the two parties) shall advise that 
such proceedings should be contested. 

‘As the policy stands it excludes claims brought abont or contributed to by 
the dishonest, fraudulent, criminal, or malicious act or omission of anyone other- 
wise covered by the policy. Another exclusion is in respect of any claim for 
libel or slander. It is possible usually for these risks, which normally are ex- 
cluded, to be reinstated on payment of premiums additional to the basie pre- 
mium. If one has a policy it seems to be false economy to omit some of the 
risks which might be incurred. This is one of those cases where it is easy to 
spoil the ship for a ha’porth of tar. Nobody really anticipates a claim in any 
ease, so who is to say from what quarter it is likely to come when it does mate- 
rialise ? 

One of the requirements of the policy is that, as a condition precedent to 
their right to be indemnified under the policy, the firm, must give immediate 
notice in writing to their insurers of any claim made against them, or of the 
receipt of notice from any person of an intention to hold them responsible for 
the results of any breach of professional duty as solicitors. Another clause 
often included denies all liability in respect of any claim for which the firm 
are entitled to indemnity under any other policy. As any other policy (if 
there is one in existence) is likely to have the same wording, in practice they 
both are likely to contribute their rateable proportions. 

Apart from those already mentioned there is one further exclusion. It ia 
to be found in practically any insurance policy, and even when it does not 
appear it is an implied warranty. The effect is that if any claim is made which 
is known to be false or fraudulent in amount or otherwise the policy becomes 
void and all claim under it is forfeited. 
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The question of rating this type of risk is not easy for insurers. The pro- 
posal form gives them the names of all the partners together with the dates 
when they qualified and the period during which they have been practising. 
The insurers are likely to require advice of any subsequent alterations among 
the partners. In addition it will be necessary to give advice of the exact num- 
ber of other staff, excluding typists and office boys. And, finally, even the 
numbers of typists and office boys will have to be supplied. It is on this in- 
formation, together with the knowledge gleaned from the other answers to the 
proposal form and any other details which they may be able to obtain, that the 
insurers base their premium. The insurance is likely, however, to be re-rated 
each year in the light of the current number of staff employed. This is fair 
to both sides. If a firm expands, obviously there is a greater risk and the in- 
surers are entitled to more premium. Similarly if a firm contracts in size 
there is fo reason why the same premium should be paid. Sometimes on 
renewal a no claim bonus amounting to 20 per cent. of the previous year’s 
premium is allowed off the renewal premium.—L.T. 


PROPERTY 
The Individual and the State 


Ir was not a Communist dictator but Austin who, in his Lectures on Juris- 
prudence (5th edn. 1885), denied that there exists any natural law or a jus 
gentium and that ‘‘the State has a right to all things within its territory... (or is 
the absolute owner of all things within its territory) ...it is not restrained by 
positive law from using or dealing with them as it may please’’ (p. 841). This 
Hegelian conception of the State and its alleged all-embracing unrestricted 
sovereignty is so contrary to the facts and the law on the intercourse between 
sovereign States as to make it more an expression of political ‘‘Weltanschaung’’ 
than a statement on the law. 

Professor Wortley in Expropriation in Public International Law published 
in the Cambridge Studies in International and Comparative Law edited by 
Lord MeNair, Sir Hersch Lauterpacht and Professor C. J. Hanson, has per- 
formed a great service to international law by bringing the discussion on this 
so important topic out of the arena of ‘‘Weltanschaung’’ down to earth, i.e., 
within the sphere ‘‘of reason and common sense” (p. vii). 

Professor Wortley’s task had become urgent in view of the increasing tend- 
ency of some writers not only in Communist countries but also in both England 
and the United States of America to support views which could only have 
disruptive effects on the general extension of international commercial and 
financial relations, i.e., on the increase of international economie intercourse. 
The present writer is thinking particularly of the views of writers like Fried- 
man, whose book on Expropriation in International Law (1953) was originally 
published in French in L’Egypte Contemporaine, and Delson (Columbia Law 
Review, Vol. lvii), who, e.g., argue that a government which nationalises is—in 
principle—not bound to pay compensation. No wonder that such views are 
eagerly taken up in Communist countries and Dr. Bystricky, for instance, in 
his Principles of Private International Law, published in Prague in 1958, cites 
Friedman with approval and states (p. 226): ‘‘The payment of compensation 
is a matter of political consideration and not a legal obligation.’’ 

It is against such views that Professor Wortley argues forcefully and con- 
vineingly. He shows that the whole concept of property—without which no 
civilised life would be possible—and the general rule that expropriation must, 
generally, take place against adequate compensation stand or fall together. He 
shows too that public international law as it stands today provides already the 
means for reconciling the conflicts which may arise between municipal law 
and international law as a result of an expropriation by the lex sttus. 

The author introduces for the solution of the conflict between municipal and 
international law an ingenious concept, namely that of ‘‘split up’’ ownership, 
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which is so familiar to Anglo-American lawyers as ‘‘legal’’ or ‘‘beneficial’’ 
ownership. When an owner has been expropriated by the lex situs, he may 
still be recognised as having a claim by procedures operating under internatio- 
nal law. ‘‘Eixpropriation by the lez situs may result in the loss of legal owner- 
ship in the situs; but it does not necessarily dispose of claims of equitable 
owners to compensation for loss of an interest that can be protected by a Court 
of Equity’’ (p. 7). 

It is respectfully submitted that Professor Wortley’s ingenious introduction 
of the theory of divided ownership into the public international law of expro- 
priation will, unless suitably modified, not appear convincing, because this con- 
ception is typical only for the Anglo-American law of trusts and unknown to 
other legal systems. As Weiser so well stated in his Trusts on the Continent 
of Europe (Sweet and Maxwell, 1988) (p. 5): ‘‘One may wonder whether 
Anglo-Saxon lawyers, who are so apt to take the universality of the,notion of 
trust for granted and all too ready to find confirmation for their instinctive as- 
sumption in the embarrassed stammering of their Continental confrères about 
‘fiducia,’ ‘préte-nom,’ ‘Treuhand’ and so on, ever realise what an extraordinary 
stroke of genius it was when in England they first got hold of the phenomenon 
‘conscience’ and turned this parajudicidl notion into the very foundation of 
a plainly legal institution and indirectly of a whole and important branch of 
their law. Nothing like it had ever happened elsewhere.”’ 

Professor Wortley does not, however, rely on the argument of divided owner- 
ship alone. He cites and adopts as his own the view of Professor Wehberg: 
“Tt is true to say that States enforce rights of their citizens, according to 
present-day international law, as rights which belong to the State. But this 
only relates to the international procedure to be followed in order to obtain 
indemnification. Independently of this question of procedure, foreigners have 
their own right to property. For this reason it is necessary to start with the 
idea that the right to property is one of the rights of man, and that the State 
is merely the agent recognised by the classical law of nations to enforce the 
rights of an individual.’’ 

The writer would support the author’s views on a different basis, particularly 
since both English and American law and also German law reject the view that 
the State acts as an agent for the individual (see, e.g., Lord McNair, Legal 
Effects of War, Cambridge University Press, 2nd edn., pp. 401 and 402, where 
he cites among others a decision of the German Reichsgericht repudiating the 
doctrine of agency). 

When the lex situs decrees the expropriation of property without providing 
for effective, prompt and adequate compensation then, it is submitted, it is 
not only the owner of such property against whom a wrong is being committed 
but such wrong affects simultaneously the interests of the State of which the 
injured party is a national. It is generally overlooked that it is not only when 
the State’s own property is affected by the expropriation of the lex situs that 
such State is a directly injured party but that a State which espouses its sub- 
ject’s claims (which is the normal case when Western property is affected) is 
at the same time also an injured party and qualified: as claimant not merely 
as ‘‘trustee’’ or ‘‘agent’’ but in its own right. Not because such State has the 
right to all its subject’s. property which Austin thought it had, but because 
under modern economic conditions the foreign property of all the State’s sub- 
jects, private and corporate, is a source not only of the State’s income through 
its system of taxation but also—since property in foreign countries is involved 
—an important item in its so important fund of foreign exchange. To deprive 
a subject of this country, by an expropriation which is contrary to inter- 
national law, of his property abroad, amounts thus to the wrongful diminution 
of this country’s economie resources and this—the present writer submits— 
should already in itself entitle this country to initiate all procedures open to 
it by international law. Accepting the author’s idea of divided ownership, 
the State would appear qualified as claimant because it is beneficially interested 
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in, and—in continental legal terms—a usufructuary of its subject’s property. 

There is a better chance of undoing or remedying the international wrong 
if the State whose subject’s interests have been violated clearly realised that 
its own economie interests have been violated simultaneously and that the 
State itself had become the injured party together with its subject. By not 
accepting this position one would give the States which do reserve for them- 
selves the ownership to the ‘‘means of production,” and which will therefore 
always be the directly interested parties when faced with problems of expro- 
priation, an undue and neither economically nor legally justifiable advantage 
as claimants before international tribunals—L.T, 


LAWYERS IN THE LORDS 


Toe father and grandfather of the first Lord Thurlow were country clergy- 
men and it was by sheer brilliance and force of character that he raised himself 
to the Woolsack and to the peerage. He entered the House of Lords in 1778 
and his formidable personality and overwhelming presence made an immediate 
impact on that assembly. His ascendency over it was firmly established by his 
encounter with the Duke of Grafton. In the course of debate the duke, whose 
manner was described by an eyewitness as ‘‘singularly dignified and grace- 
ful,’’ though ‘‘his matter was not equal to his manner,” unwarily reflected on 
the plebeian origins of the Lord Chancellor. Thurlow rose from the Woolsack, 
fixed on the duke the look of Jove when he grasped his thunderbolt, and in a 
terrible voice exclaimed: ‘‘I am amazed at the attack the noble duke has made 
on me. Yes, my lords, I am amazed at his grace’s speech. The noble duke 
cannot look before him, behind him or on either side of him without seeing 
some noble peer who owes his seat in this House to successful exertions in the 
profession to which I belong. Does he not feel that it is as honourable to owe 
it to these as to being the accident of an accident? To all these noble lords 
the language of the noble duke is as applicable and as insulting as it is to 
myself, but I do not fear to meet it single and alone. No one venerates the 
peerage more than I do, but, my lords, I must say that the peerage has soli- 
cited me, not I the peerage. Nay more, I can say and will say that as a peer 
of Parliament, as Speaker of this right honourable House, as Keeper of the 
Great Seal, as guardian of His Majesty’s conscience, as Lord High Chancellor 
of England, nay, even in that character alone in which the duke would think 
it an affront to be considered—as.a man—I am at this moment as respectable 
—I beg leave to add, J am at this moment as much respected—as the proudest 
peer I now look down upon.’’ 


Almost 200 years after this: pulverising riposte the words of Lord Thurlow 
about the composition of the House of Lords are just as true as when they 
were uttered, and for the lawyer one of the fascinations of this new edition 
of Burke’s Peerage is to trace not only those peers who owe their elevation 
to their legal eminence but also those peerages which owe their origin to a dis- 
tinguished lawyer. Of the latter there are more than 50. Among them the 
line of Lord Thurlow himself still survives in the person of the seventh baron, 
who has followed the profession of arms. Among the noble houses founded 
by lawyers those which spring from an occupant of the Woolsack naturally pre- 
ponderate. Just consider how many of them there are:—Guildford, Coventry, 
Camden, Hardwicke, Macclesfield, Eldon, Erskine, Brougham and Vaux; West- 
bury, Stratheden and Campbell, Cottenham, Chelmsford, Cairns, Selborne, 
Halsbury, Herschell, St. Leonards, Birkenhead, Buckmaster, Maugham, Calde- 
cote, Simon. It is no part of the function of a strict work of reference like 
_Burke’s Peerage to be anecdotal, but even ‘the formal façade of coat of arms 
and lineage sometimes reveals in a flash the personality of the founder of the 
line. Look at the mottos: Birkenhead’s defiant boast: ‘‘Faber meae fortunae;’? 
the industrious St. Leonards, ‘‘Labore- vinces;’” Erskine; the supreme jury 
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advocate, ‘‘Trial by Jury ;’’ the well-balanced Simon, ‘‘Nee temere, nee timide;’’ 
the quick-witted Herschell, ‘‘Celeriter;’’ the plodding Caldecote, ‘‘Be Care- 
ful.’ —L.T. , 


Roap TRAFFIC: A DRIVER’S PROBLEM 


EXPERIENCED motorists well know that one of the most pressing problems of 
driving is the extent to which one is justified in assuming that other road users 
will behave reasonably. While it is clear that some deviation from the highest 
standards of care on the part of other motorists or pedestrians must be allowed 
for, the driving of motor vehicles along the highway would become impossible 
if every vagary of behaviour on the part of others had to be taken into account. 
Light is thrown on this difficult problem by the recent decision of Havers, J., 
in Lang v. London Transport Executive (The Times, 20th October). The 
plaintiff was a widow of a motor cyclist who, without slowing down appreciably, 
if at all, drove past a ‘‘slow’’ sign into a road junction at 20 miles an hour, 
collided with the defendants’ omnibus which was on the major road, and was 
killed. The deceased was found by the learned judge to have been ‘‘guilty 
of a very high degree of negligence which was substantially the cause of the 
accident.” The omnibus was approaching the junction at not more than 20 
miles an hour; its driver had a clear view of the traffic in the minor road and 
just after a ‘‘slow’’ sign painted on the road glanced left and saw a move- 
ment of a few cyclists. He did not see the deceased until he came out suddenly 
at about 20 miles an hour. The omnibus was then on the crossing and the two 
vehicles were so close together that a collision could not be avoided. His lord- 
ship observed that the bus driver was on the major road, was driving at a 
moderate speed and had a very fine record for safe driving. Nevertheless, his 
lordship held this driver to be partly (one-third) to blame for the accident and 
awarded the plaintiff damages, which were apportioned accordingly. 


In coming to this conclusion the learned judge regarded himself as bound 
to follow the principle enunciated by Lord Dunedin in Fardon v. Harcourt- 
Rivington (1932, 146 L. T. Rep. 391) in these terms: ‘‘If the possibility of 
danger is reasonably apparent, then to take no precautions is negligence; but 
if the possibility of danger emerging is only a mere possibility which would 
never occur to the mind of a reasonable man, then there is no negligence in 
not having taken extraordinary precautions.’’ Havers, J., observed, however, 
that, but for the consideration to be mentioned, he would have been happy to 
adopt the reasoning of the Court of Session in the not dissimilar case of Brown 
v. Central S.M.T. Company, Limited ({1949] S.C. 5). There Lord Mackay 
had said that the omnibus driver, seeing a vehicle at least as far away from 
the junction as he was himself, was well entitled to proceed on the footing that 
the other vehicle would obey the sign, which it was bound to do; that anyone 
on the main road in question -was entitled to go on that road in proper position 
and keep his proper position and to do so in reliance on the side road traffic 
behaving itself as the rules of the road required. Lord Jamieson, in the same 
ease, thought it would be a pity if the court were to give any countenance to 
the view that a driver of a vehicle on a major road, when approaching a side 
road in broad daylight, must slow down to ten miles an hour or else share the 
blame for any collision that might occur. 


That decision, Havers, J., recalled, was given after the hearing of, but before 
the opinion announced by, the House of Lords in London Passenger` Transport 
Board v. Upson ([1949] 1 All E.R. 60). In that case the House had upheld 
the decision of the Court of Appeal (Cohen and Asquith, L.JJ., Lord Greene, 
M.R., dissenting) finding the defendants liable on ground of their driver’s 
breach of the Pedestrian Crossing Places (Traffic) Regulations, 1941, and Lord 
Uthwatt dissented from the view expressed by the Master of the Rolls in his 
dissenting judgment that drivers were ‘‘entitled to drive on the assumption 
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that other users of the road, whether drivers or pedestrians, will behave with 
reasonable caré.’’ “It is a common experience,” Lord Uthwatt said, ‘‘that 
many do not. A driver is not, of course, bound to anticipate folly in all its 
forms, but he is not, in my opinion, entitled to put out of consideration the 
teachings of experience’ as to the form those follies commonly take.” In view 
of that and other dicta, Havers, J., did not think he could follow the reasoning 
in Brown’s case and regarded himself as bound to follow Lord Dunedin’s 
principle, to which reference has already been made. Was the possibility of 
the danger reasonably apparent? That, his lordship said, was the question 
to be determined in the case before him. The driver knew that cyclists were 
approaching; his evidence was that he knew that persons suddenly emerged on 
éceasions. He should have looked to see whether the deceased was still running 
at 20 miles an hour and obviously intended to cross over or whether he was 
slowing down and going to wait for the traffic in the main road. Had the 
driver looked again the danger would have been reasonably apparent to him, 
and in that respect he had failed to take reasonable care for the safety of 
other traffic on the road and was therefore guilty of negligence. The driver 
had made the mistake of assuming that the cyclist would not do what experience 
had taught him persons often did.—L.T. 


Excessive Noise 


Tue Motor Vehicles (Construction and Use) Regulations, 1955, provide that 
rio motor vehicle shall be used on a road in such manner as to cause any 
excessive noise which could have been avoided if the driver had used reasonable 
care (reg. 82) and, more particularly, that no person shall use or cause or 
permit to be used on a road any vehicle propelled by an internal combustion 
engine which is not fitted with a silencer, expansion chamber or other contrivance 
suitable and sufficient for reducing as far as may be reasonable the noise caused 
by the escape of the exhaust gases from the engine (regs. 20 and 77 (1)). 
While the vehicle is used on a road, every such silencer, expansion chamber or 
other contrivance must be maintained in good and efficient working order and 
shall not have been altered in such a way that the noise caused by the escape 
of the exhaust gases is made greater by the alteration (reg. 77 (2)). It is an 
offence to use a motor vehicle which does not comply with these regulations 
(Road Traffic Act, 1930, s. 3). Mr. W. A. McConnach, the Chief Constable of 
Southend, has issued special orders that action must be taken against owners 
of noisy motor-cyles and cars and a number of alleged offenders may be 
summoned for having inefficient silencers. Only those motorists and motor- 
cyclists who delight in having an exhaust which makes what they believe to 
be an impressive noise will fail to suport him in his campaign. A letter pub- 
lished in Daily Telegraph (22nd July) throws some light on the Ameri- 
ean attitude to this problem. When he was in Southern California, last 
year the writer, Mr. F. J. Beazley, asked a leading citizen why they had 
no noisy motor-cycles. He waa told: “If we can hear ’em or smell ’em at 
fifty yards we fine ’em twenty dollars.’ The difficulty in England is that 
we have no such straightforward test for deciding whether a vehicle satisfies 
the regulations as to noise.—S.J. 


REVIEWS. 


Judicial Review of Administrative Action. By S. A. De Smuru, M.A., Ph.D. 
Lonpon. Stevens & Sons Limited. Bomsay: N. M. Tripathi Private Limited. 
Roy. 8vo. Pages xliiit-486. Price: Rs. 56. . 7 
Tus book was submitted in the form of a thesis for the degree of Ph.D. of 

the London University. Its main theme is the role of the English Courts of 
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law in passing upon the acts, omissions, orders, decisions and determinations 
of Ministers, local authorities, public corporations, public officials and adminis- 
trative tribunals. Many of the problems it explores are of immediate practical 
importance. Decisions of Scottish; Irish and Commonwealth Courts have been 
freely referred to. The learned author has cited 1800 cases and 200 statutes. 
The book is a masterpiece of laborious research and the learned author is well- 
known in the Commonwealth and other countries as an eminent writer on con- 
stitutional and administrative subjects. This is a highly educative monograph 
on administrative law and it admirably fills one of the most serious gaps in 
legal literature. This book is bound to be useful to all who take serious inte- 
rest in problems of Government and administration. We have nothing but, 
praise for the great erudition which the eminent author has. Separa in the 
pages of this excellent work. 


Supplement to the Law and Practice of Income- tac. By Sm JamsHEepa B. 
Kanaa, Kt., and N. A. PALEBIVALA. Bompay. N. M. Tripathi Private Ltd., 
Princess Street. 1959. - Roy. 8vo. Pages xv-+326. Price: Rs. 12.50. 


Te Indian Income-tax Act has been materially altered by the Finance Act, 
1958, the Indian Income-taxs (Amendment) Act, 1959, and the Finance ‘Act, 
1959. The statutory changes and. the new case. law have necéssitated the pub- 
lication of this supplementary volume. The text of the entire Act, as amended. 
up-to-date, has been printed for ready reference. Those who have to deal with 
the complicated problems -of the Income-tax Act will find this book of immense 


service, 


The Hindu Marriage Act. By P.S. Bisbee B.A., LLB. NEw Deum: Saraswati 
Law Publications, Jor-Bagh. 1958. Roy. 8vo. Pages PO EO EE ae 
Price: Rs. 15. 

Tms Marriage Act supersedes the old text and rules of Hindu lis and is to 

a large extent identical to the English statutes. The learned author has care- 

fully studied the principles of all matrimonial cases decided in England during 

the last century. Cases with full facts have been noted to elucidate the mean- 
ing of various provisions. All decisions of the Indian High Courts and per- 
tinent English cases laying down the general principles have been carefully 
noted. Corresponding sections of the Matrimonial Causes Act, 1950, of England’ 
have been fully noted to enable the reader to make full use of the English 
authorities. On the whole this is a most exhaustive commentary on the Hindu: 
Marriage Act and is bound to be very useful for the purposes of per cuenee, 


Bombay Court-fees Act, 1959., By V. S. KULEARNI, B.A., LL.B., Advocate, and. 
BHAYYASAHEB N. KAULGEKAR, B.A., LL.B., Pleader. Poona: Law Book House, 
278/3, Narayan Peth., 2nd edition. 1959. Demi 8vo. Pages, sviit 127-31-42. 
Price: Rs. 4.” 

Tue new Court-fees Act has introduced many important provisions. The | 
provisions of the Act have been fully explained and relevant case law has been 
noted. There are thirteen appendices annexed to the book. They contain Court- - 
fees prescribed by several other special enactments. Questions set at the Advo- 
cates examination held by the Bar Council have: been given ‘in: appendix thirteen.. 
The reasons given by the Select Committee for making changes in the old Act 
have been fully nated, Practitioners will. find this book useful for purposes of 
reference. : el? 5 : 
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RECENT DECISIONS AND SOME QUERIES IN HINDU LAW (11).* 


Asour two years ago the present writer provided a mixed collection of items. 
of news on the progress of Hindu law in India.’ Oddities and curiosities con- 
tinue to multiply since the enactment of the ‘‘Hindu Code’’, and many small 
points of greater or less practical importance come to one’s notice gradually 
and as a result either of litigation or of discussions with students. One is 
sometimes vaguely conscious of lacunae or latent difficulties, and then some pro- 
blem shows the law’s inadequacies or peculiarities. Sometimes legislation is 
plainly called for. Two such topics were discussed at (1959) 61 Bombay Law 
Reporter (J.), 81-91, both being points of law developed outside Bombay but 
claiming the urgent attention of lawyers in Bombay. Below will be found a 
series of notes of the same sort as the first article of this series of miscellanea, 
and from it the reader will see that Hindu law is still very much alive, and 
that the pile of comments awaiting the attention of the legislator who must, 
surely, very soon overhaul the ‘‘Code’’, grows steadily. That the Anglo-Hindu 
law is very far from dead has been made evident throughout these last two: 
years, and it would be very unsafe to assume that its anomalies and difficulties 
will disappear so soon that legislative interference would be otiose. There is. 
much to be said for the attitude of the original Hindu Law Committee, which 
aimed to clarify and stabilise the Anglo-Hindu law: our “Code” is perhaps: 
deficient in that it did too little to tidy up the then existing law, which is bound 
to affect titles to property for a very long time to come. 


1. Marriage WITHIN PROHIBITED DEGREES. 


In Œ. Hanumaiah v. G. Mallayya? the Andhra Pradesh High Court envisage 
the astounding proposition that a custom might validly be proved enabling a 
man to marry his daughter’s daughter. This was an incidental issue in deter- 
mining the question whether a man might lawfully adopt his daughter’s. 
daughter’s son. One would wonder how such a situation could arise, but it must 
be remembered that in India such strange possibilities not only materialise, but 
can present themselves as a matter of course in some part of the sub-continent 
or in some caste in almost any part. The strange proposition was actually held 
proved as a custom. While permitting such a custom to be proved, their Lord- 
ships naturally referred to Balusami v. Balakrishna? in which it was held that 
a custom of marriage with the daughter’s daughter, if proved, was void, as. 
contrary to public policy. But this did not deter them from accepting the cus- 
tom for the purposes in question. It would be very undesirable for the two 
High Courts to differ on this point, and this raises the question whether the 
earlier čase was correctly decided. ; 


* By J. Dunoan M. Derrett. Reader in naturally, only between claimants of the same 
Oriental Laws in the University of London, a clasè. ` 
former Tagore Law Professor of Caloutta 2 [1959] A.I.R. Andh. P. 177. “...the wit- 
University. nesses depose that in the particular community 
1 The writer regrets that whereas at 69 it was permissible to mary a daughter’s 
Bom. L. R. (J.) 186 (item 4) the principle was daughter....It is not necessary for us to de- 
correctly stated it proved impossible to amend cide whether the custom of marriage. is made 
the illustration chosen, which was misleading, out and whether it should be duly recognised.” 
in view of tho fact that any agnate will ex- 3 [1957] A.I.R. Mad. 97. 
clude a cognate, and the competition arises, 
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Odd sorts of marriages are well enough known in the South. Marriages with 
the paternal eunt’s daughter or the maternal uncle’s daughter have been known 
from early historical times, and marriage even with the sister’s daughter is 
evidenced from the Deccan. But most will feel that marriage with the grand- 
‘daughter is going too far, and reasons given why such a custom should be void 
will convince most critics of the earlier judgment. However, there exists a 
check upon such questions, as to what ‘‘publie policy’’ will tolerate in a custom. 
The scope for custom is not now very large, but so far. as it exists in the fields 
of marriage and adoption it is subject to the overriding requirements of being 
reasonable and not inconsistent with publie policy.4 AlN customs are liable to 
be abandoned in favour of the personal law,5 and in the Punjab, the land of 
customary law par excellence, it has been held repeatedly that where a custom 
proved from the riwaj-i-am can be taken equally well to be directory or manda- 
tory, and the Court must decide which construction is to be followed, it will be 
guided by public opinion, of which the Court may take judicial notice, and in 
particular the recent authoritative pronouncements of public opinion on the per- 
sonal law in the ‘‘Hindu Code’’.6 The effect of this judicial viewpoint has been 
to unsettle customary rules in so far as these are not evidently mandatory (and 
of course in so far as they are still not abrogated by the statutes), and greatly to 
influence their interpretation in a manner favourable to consistency with the 
existing personal law, even if the rights at issue were created or allegedly 
created long before the ‘‘Code’’ was enacted. 

“_,.the vital changes which our social and community life has undergone during the 
Jast 20 years, and specially during the last ten years or so, do warrant a new approach 
to the provisions of the customary law, particularly those relating to adoption, marriage, 
women’s rights to property and restrictions on power of alienation, ete. The old con- 
servative agnatic theory and the considerations of narrow-minded reactionary tribal 
society in more or less isolated self-sufficient villages have, in the present set up, lost 
much of their sanctity, importance and usefulness. Our present social and community 
life has out-lived those static ideas and conceptions of the 19th or even the early 20th 


century.” , 
Now the Hindu Marriage Act, 1955, provides a test as to whether marriage 
with a daughter’s daughter is valid. It does this doubly. In s. 5 we are told 
that one of the ‘‘conditions’’ for a Hindu Marriage is that ‘‘the parties are not 
within the degrees of prohibited relationship, unless the custom or usage gov- 
erning each of them permits of a marriage between the two’’, while another is 
that ‘‘the parties are not saptndas of each other’’ subject to the same proviso. 
The daughter’s daughter is a lineal descendant within s. 3(g)(#); she is also a 
sapinda within s. 3(f). There cannot be any doubt but that Parliament re- 
probated such matches. Thus where any issue depends upon the validity of an 
alleged marriage between a man and his grand-daughter there should be no 
doubt but that the alleged marriage was void, no matter when contracted. 


This is to make no moral comment on such matches. The Emperor of Delhi 
who was contemplating having intercourse with his daughter, and was told 
by the Islamic lawyers that one is entitled to pluck the fruit of a tree which 
one has oneself planted,’ may indeed have left a comparable mentality amongst 
certain classes or groups amongst our contemporaries, his compatriots. Their 
notions of morality are their own affair. But where the nation has spoken 
authoritatively in the Hindu Marriage Act, 1955, it is not open, it is submitted, 


4 Hurpurshad v. Sheo Dyal, (18768) L. R. and obligatory force. 
3 LA. 259, 285; Vannia Kone v. Vannichs 6 Data Ram v. Teja Singh, [1959] A.I.R. 
Ammal, (1928) 51 Mad. 1, 3.0. [1928] AIR. Punj. 428, following Daya Ram v. Sohel Singh, 
Mad. 299; Rambhabat v. Kanji Ravji, [1953] 110 Pun. Re. 1906 x.s., also Mt. Jeo v. 
A.X.R.Saur.. 88; Hindu Marriage Act, 1955, Ujagar Singh, [1953] A.I.R. Punj. 177. See also 
s. 3(a); Hindu Adoptions and Maintenance Act, Ujagar Singh v. Mst. Jeo, [1959] A.LR. 8.0. 
1056, 8..3(a). . 1041, 10486, col. b. 

5 Mulla, Principles, s. 18; if any custom, other 7 Data Ram, oit. sup., at p. 433, col. b. 
than that of a family, is given up it will of 7* F. Bernier, Travels in the Mogul Empire 
course fail for want of evidence of continuity (0.U.P., 1934), p. 11. 
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to any Court to hold a custom valid which is in contravention of the Act’s 
pronouncement. It may be asked, what then is the purpose of the reservation 
in favour of custom ‘‘governing each of them’’? The proviso to s. 3(@), 
requires that the custom or usage is ‘‘not unreasonable or opposed to public 
policy’’, and this throws back upon the Judges the responsibility for deter- 
mining whether the allegedly ‘customary’ marriage is inconsistent with the 
policy of the statute. 

It is to be noted that s. 3(g) (tv) forbids, inter alia, marriage between the 
children of a brother and sister or of two sisters. Where custom permits 
the marriage between a man and his maternal uncle’s daughter, for example, 
it can hardly be said to be. void merely because it is contrary to this provision, 
and it might be asked on what ground marriage with a lineal descendant 
should be distinguished. If the marriage with the grand-daughter is void 
because the statute prohibits it subject to custom, then marriage with the 
cousin is‘likewise void: and that can hardly have been the Legislature’s inten- 
tion. The fact that marriage with the grand-daughter is hardly heard of, while 
that with the cousin is widespread can hardly be sufficient ground for distinction. 


No doubt we have here a defect in the statute, but it is possible to find a dis- 
tinction which will save the cousin-marriages and avoid the others. Cross- 
cousin-marriages are a feature of South Indian family life, and have such strong 
economie motives and fit so well into the pattern of caste life that the rules of 
the dharmasasira had to be bent to make them appear lawful, though they were 
plainly not so. This problem is written about ad nauseam, and there is no need 
to repeat any of the old arguments here. The statute intended to preserve 
customs which conformed to the statute’s general intention, and there can be 
no doubt but that Parliament hoped that eventually aberrant customs would 
disappear, and the habits of the people become more closely unified. 
But apart from hopes, which we can only divine from the terms 
of the enactment, there is a fairly clear indication in s. 3 itself that the 
two cases stand upon different footings. Marriage with the lineal descendant 
is prohibited simply, and likewise with the spouse of a lineal ascendant or des- 
cendant and the female spouse of a brother, father’s or mother’s brother or 
grandfather’s or grandmother’s brother (it is to be noticed that marriage with 
a sister’s husband, ete. is not prohibited), and these prohibitions indicate that 
a girl is prohibited from marrying not only her grandfather but also her 
grandmother’s husband. The shift into another family by reason of her 
mother’s marriage, and the fact that she stands in the second (or, 
according to traditional computation, the third) degree does not enable her 
to marry even one related only by affinity, provided that heewas married to 
an ascendant. In the case of collaterals, however, the prohibition would pre- 
vent her from marrying only some relations: i.e. her own brother, or half- 
brother, or consanguine or uterine or whole cousin, and her sister’s or brother’s 
son. These are all relations of her own generation or the generation of her 
children, but the cousin’s son, who is of the generation of her child is not 
prohibited to her. There is in any case never more than one degree of ascent, 
or two of descent in a collateral line. The prohibition of ascendants or 
descendants on the other hand is without degree, and likewise that of those 
married to ascendants or descendants. Moreover, as we have seen, the 
‘bar against relations by affinity is only effective as to half the possible rela- 
tions, when collaterals are involved. Thus while Parliament contemplated a 
modification of the prohibitions against marriages between collaterals—for it 
enumerated the collaterals with some particularity and evidently had no objec- 
tion in principle to marriages beyond the first degree of collateral relationship, 
where a custom could be proved in support of them—the barrier against mar- 
riages in the ascending line was complete, and extended even to former spouses 
of such relations. One notices, with reference once again to affinity, that there 
is no bar against marriage with the former wife of a brother’s son, or the 
father’s brother’s son. Thus, though the matter vannot be said to be as clear 
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as would satisfy every enquirer, Parliament showed an intention generally to 
distinguish between collateral marriages and marriages with ascendants, even 
if they belonged to a different ‘‘family’’, and, as we have seen, the intention. 
of Parliament is an indication of publie opinion to be followed when assessing 
the validity of customs. 

Parliament’s intention with regard to collateral marriages is unquestion- 
ably carefully expressed, and no mere copy of some provisions in another sta- 
tute. Let us take the case of marriage with the brother’s son’s daughter, 
and with the brother’s daughter’s daughter. An instance of the latter mar- 
riage actually occurred when it was invalid by Anglo-Hindu law, but was up- 
held upon a technical point of pleading, to the distress of the profession at 
the time. In that part of India no custom was known which permitted such 
a marriage, though if such a custom had been provable it would thereby have 
avoided the exceptionally strict rules of sapindaship of the Bengal school. The 
instance shows that such marriages can occur de facto, and therefore we are 
justified in seeing whether now they may occur validly in law. The fact is 
that the Hindu Marriage Act, 1955, prohibits the first marriage, but not the 
second. The brother’s son’s daughter is a sapinda (s. 3(f) ), but under the new 
law a brother’s daughter’s daughter is not, for sapindaship stops with the 
brother, and the common ancestor is not a sapinda. Neither girl is ““prohi- 
bited’’ to the bridegroom (he can hardly be called a ‘boy’) under s. 3(g) (w), 
which, as we have seen, stops far short of suggesting that all collateral mar- 
riages within the limit of sapindaship are prohibited. It should not be argued 
from this that, because a man may marry his brother’s daughter’s daughter, 
a change of ‘‘family’’ is sufficient justification for a marriage that would 
otherwise be incestuous, and that, therefore, the daughter’s daughter is a fit 
bride. Ascendants and descendants are absolutely prohibited, and no custom 
to the contrary is within the contemplation of the statute. Thus marriages 
of such a sort prior to 1955 as well as after 1955 are to be held void. And in 
those parts of India where one could not adopt a son unless his mother might 
lawfully have been married by the adoptive father, an adoption of a daughter’s 
daughter’s son must have been void, unless supported by proof of a custom 
precisely in point. If such a custom turns out to be difficult to prove (as well 
it may be), the question arises whether absence of a custom can be made good 
by the element of public policy enunciated in the Hindu Adoptions and 
Maintenance Act? Unfortunately not, since the ‘‘Code’’ may control a proved 
custom, but can hardly supply the want of a custom with reference to a pre- 
‘‘Code’’ transaction. What was invalid when done cannot be validated retros- 
pectively unlessethe statute specially so provides—which it does not in this 
case. 

2. RESTITUTION OF CONJUGAL RIGHTS. 

By an unhappy chance, and against advice repeatedly given, Parliament 
enacted, in the Hindu Marriage Act, 1955, the following, being s. 9: 

(1) When either the husband or the wife has, without reasonable excuse, with— 
drawn from the society of the other, the aggrieved party may apply, by petition to the 
district court, for restitution of conjugal rights and the Court, on being satisfled of the 
truth of the statements made in such petition and that there is no legal ground why the 
application should not be granted, may decree restitution of conjugal rights accordingly. 

(2) Nothing shall be pleaded in answer to a petition for restitution of conjugal 
rights which shall not be a ground for judicial separation or for nullity of marriage: 
or for divorce. 

Sub-section (2) makes it appear that mo defence can can be entered, for 
example by the wife, on the ground that the other party has acted in a manner, 
or lives or treats the respondent in a manner, which makes married joint life 
and consortium impossible, so long as the condition, act or way of life com- 
plained of does not amount to a matrimonial offence as these are listed in the 


8 Akshoy Kumar v. Jatindr Nath, [1955] A.I.R. Cal. 61. 


VOL. LXII.] 
+ 


statute. A great deal of the prior law on Restitution would seem to have been 
sacrificed in order that a portion of the old-fashioned Indian Divorce Act, 1869, 
representing a transitional stage in the development of English ecclesiastical 
law, a sub-section very properly omitted from the Special Marriage Act, 1954 
(see s. 22), might be fossilised in the ‘‘Hindu Code’’. Nothing more embarrass- 
ing could have been inserted, one might comment. 

There are, no doubt, cases where no harm is done. The complaining wife 
finds that her ‘‘ground’’ for resisting the petition falls within one or other 
of gs. 10, 11, 12, or 13, and all is well.2 But restitution is in fact petitioned 
for in India in many border-line cases where the wife (now that second mar- 
riages are out of the question) is worth more to the husband than the activities 
which allegedly drove her away from him, and to have her consortium, even 
at the price of putting up with her shortcomings may be valuable. People’s 
ideas change with time, and a husband who constructively deserted his wife! 
and against whom an order for maintenance has been made under the Hindu 
Adoptions and Maintenance Act, 1956, s. 18(2), may well want her back, and his 
petition for restitution is not rejected in limine merely because she is possessed of 
this order for separate maintenance.'1 If however she refuses to return, and the 
‘Court makes an order for restitution which she does not obey, it is possible that 
her order for separate maintenance may be discharged: for it follows that if the 
‘Court orders -her to return to her husband it cannot, unless other factors 
supervene, allow her separate maintenance against him.12 And if that sepa- 
rate ‘maintenance amounts to as much as one-third of his income he will be 
very anxious to keep her at home and save the expense. She may how- 
ever refuse to return, and persuade the Court to reject the petition, provided 
that her defence is satisfactory: must she therefore prove a matrimonial 
offence? This embarrassing sub-section may frequently seem to stand in her 
way. 

Very fortunately we have an excellent decision from the Punjab on this 
point. A. N. Grover, J., in Gurdev Kaur v. Sarwan Singh! held that the 
husband might succeed in his petition only if he satisfied the Court that the 
wife withdrew herself without reasonable excuse, and that there was 
no legal ground why the application should not be granted. Thus the 
apparent restrictions implied in sub-s. (2) are avoided, and it seems that it is 
itself rendered otiose. The petitioner succeeds on the strength of his own case, 
and not on any defect in the respondent’s defence. In that case the learned 
Judge held that, whatever might be the truth about the relationship between 
the husband and wife in the past, whether in fact he had affected her eye-sight 
or caused her to cohabit with other men, or whether these complaints had 
been invented or exaggerated by the wife, the fact remained that a Magistrate 
had made an order under s. 100 of the Code of Criminal Procedure, 1898, 
that, she be in the keeping of her mother, and this piece of evidence was suffi- 
cient to support her case that there was a legal ground why the application 
should not be granted. 

As a result of this excellent judgment the old case-law relating to restitu- 
tion remains alive, alongside the provisions of the Hindu Marriage Act, 1955, 
relating to judicial separation, and the part of the Hindu Adoptions and 
Maintenance Act, 1956, which replaces the repealed Hindu Married Women’s 
Right to Separate Residence and Maintenance Act, 1946. Thus if he regularly 
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9 T, Veertah v. T. Nagiah, [1959] A.LR. 
Andh. P. 547, F.B. 

10 Leela Devt v. Manoharlal, [1959] A.I.R. 
Madh. P. 349. ; 

11 It is submitted, from the opposite rule 
declared in K. S. Deenadayalu v. Lolita Kumari, 
*[1953] A.I.R. Mad. 402: the mere fact that the 
‘husband has obtained a decree for restitution 
will not tpso facto disentitle the wife to claim 
‘maintenance. If she fails to obey, the ques- 
(tion will arise whether she has adequate cause, 


which may have arisen subsequently. 

12 See last note, also T. Veertah, cit. 
sup., where the statement that “where a wife 
is entitled to separate residence and mamte- 
nance a suit against her for restitution obvious- 
ly would not lie” must be read subject to the 
proviso that no new factor has intervened, 
e.g. the husband’s defect, or other ground for 
compiaint on the wife’s part, has ceased. 

13 [1959] A.I.R. Punj. 162. 


22 THE BOMBAY LAW REPORTER. [VOL, LXI. 

é 
visits a concubine, or has suffered from venereal disease in a communicable 
form for less than three years, or has deserted her for less than two years, 
and so on,13* she need not hesitate to resist a petition for restitution, for any 
defects in her defence from the point of view of sub-s. (2) (which after all 
is directory and not mandatory) will be cured by alleging the absence of ade- 
quate ground in the petition itself. 


3. ILLEGITIMATE DAUGHTERS. 


Let us suppose that a Hindu male, H, cohabits with a Christian female, F, 
and they have two children, A, a boy, and G, a girl. A and G are brought 
up as Hindus in H’s home, which is a joint family. After H’s death F goes 
to live with her brother, B, taking G with her. After a quarrel with B, F and 
G leave his house and become destitute. They attempt to re-enter the family 
home of the deceased H, but are refused admission. A Christian relation of 
B and F decides to take them in. G is converted to Christianity. The relation 
dies, and G@ is forced to leave his house and receives nothing under his will. 
F attempts to obtain maintenance for her out of H’s estate. Will she be suc- 
cessful? 

Or again, let us suppose a family of Hindus, consisting of H and W, mar- 
ried at Hindu law in 1940, and their two children, a boy, A, and a girl, G2. 
The marriage is annulled for impotence of the husband, H, under the Hindw 
Marriage Act,. 1955, s. 12(/) (a). Who was the father of the-two children? 
No one knows, though H’s younger brother was a regular visitor, and the pre- 
sumption of legitimacy, the strictness of which practically amounts to irrebut- 
tability’9@ except in very rare cases such as where the husband is a prisoner 
of war or serving a lengthy prison sentence, absolves us from the need to ask 
any questions. As a result of s. 16 of the same statute they can be heirs to 
their parents. In fact H leaves all his property to X by will. G2 is converted 
to Islam. She becomes destitute and applies for maintenance out of H’s estate 
under the Hindu Adoptions and Maintenance Act, 1956, s. 21. Will she be 
successful ? : 

In both these examples the girl is illegitimate in the context. In the second 
example she has a special legitimacy for the purposes indicated in a round- 
about way by the statute of 1955. In fact she cannot apply under the Act of 
1956 because she is not a Hindu at the time of the application, and her legiti- 
macy does not stretch so far as to enable her to obtain, as the proviso puts it, 

“any rights in or to the property of any person other than the parents in any case 

where, but for the passing of this Act, such child would have been incapable of possess- 
ing or acquiring any such rights by reason of his not being the legitimate child of his 
parents.” 
She could certainly have inherited from her presumptive father on intestacy, 
and had she been a Hindu she could have attempted to benefit notwithstanding 
his will pretermitting her. Whereas in the first example G is illegitimate for 
all purposes, in the second @2 is no relation of any of H or W’s kindred, she 
cannot come in as a predeceased son’s daughter, or claim maintenance from 
the joint family property belonging to the family of which H was a member, 
or even attempt to obtain maintenance out of the estate of her mother’s mother 
as a predeceased daughter’s daughter after W’s death, for to illegitimate 
children statutorily ligitimated by s. 16 of the Hindu Marriage Act the provi- 
sions of s. 3(1)(j) of the Hindu Succession Act,’* read with the Hindw 
Adoptions and Maintenance: Act, s. 21, cannot apply. 


13" For some illustrations of “justifiable than a mention of the extreme case of Francis 


cause” under the Act of 1946, which would v. Francis, [1959] 3 All E.R. 206, where the . 


serve in our context, but which do not fall husband used contraceptives and the wife- 
within the grounds of ss. 10-13, see Roshan Lal admitted adultery at the period in question, 
Nanga v. Mst. Kallo, [1955] A.I.R. NUC 3582 but the presumption was held unshaken. 
(AlL). 14 See (1957) 59 Bom. L.R. (J.) 52-4. 

13a Considerations of space forbid more 
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Both thus are, therefore, illegitimate in fact, for so far as the daughter in 
the second example can claim legitimacy it is of no use to her. Both are non- 
Hindus. Surely under the general law they should be entitled to maintenance 
out of their father’s or presumptive father’s estate? The law applicable to 
Christians in this context is Justice, Equity and Good Conscience, except in 
eases on the Original Sides of the old Presidency High Courts, where it is 
the Common Law of England. Anglo-Muhammadan law makes no provision 
for the maintenance of illegitimate children out of their fathers’ estates, and 
in any case the property of H must be distributed according to Hindu law 
even if the claimant is a Muslim, and the same mutatis mutandis is the case 
in both examples. 

While the ‘‘Hindu Code” does not provide for claims by non-Hindu child- 
ren of a Hindu under the Hindu Adoptions and Maintenance Act (see s. 24), 
is G, or G2, in any way helped by the provision of the Hindu Succession Act 
incorporating by reference the rule enacted in the Caste Disabilities Removal 
Act, 1850, that one who is expelled from caste or changes his religion shalt 
not lose any right of property but his descendants not being protected are 
disqualified, for example, from succession unless they become Hindus before 
the succession opens (s. 26)? It would appear not. Neither can claim upor 
intestacy in the circumstances. In the first example G, whatever the position 
of her brother, was an illegitimate daughter, and as such had no rights of 
maintenance at Hindu law."© Because she was not a Hindu she could not 
claim under the Hindu Adoptions and Maintenance Act. Im the second 
example G2’s relationship to her father which was secured to her by s. 16 of 
the Hindu Marriage Act proved to be useless for the same reason as in her 
claim against his estate which he had willed away from her, and did not extend 
and could not have extended even if she had been a Hindu, to enable her to 
claim in the estates of her father’s kindred. 

Thus the Hindu law is useless to these two girls. Justice, Equity and Good 
Conscience will in this case almost certainly be the same as English Common 
Law, and the latter refuses maintenance rights to bastards out of the estates 
of their deceased putative father. The ‘‘general law’’ of India makes no pro- 
visions for such cases.‘® Here is an excellent instance of the positive need 
for an Indian Civil Law. It is not acceptable that persons should fall between . 
two stools in this way. That they should not have changed their religion may 
appeal to some as an argument: but if religion is to be professed on such a 
basis it should make no difference which religion one professes. 

We are left then with two reflections: (i) the position of illegitimate children 
requires revision on broad lines, and (ii) the provisions in the ‘‘Hindu Code’’ 
penalising persons who cease to be Hindus, or cease to be Hindus by conver- 
sion to another religion, require to be overhauled to see whether they are in 
conformity with the Act of 1850, which is rightly respected in the Hindu Suc- 
cession Act itself. 

4. PUROHASERS FROM PURCHASERS or [TEMS or JOINT F'AMILY PROPERTY. 

In (1957) 20 8.C.J.(J.) at p. 11 and following pages the present writer 
discussed the difference of position between the purchaser of a specifie item 
of joint family property at Mitakshara law when he bought from a coparcener, 
and his corresponding purchaser who bought the item in a Court sale in exe- 
cution of a décree against a coparcener. The topic was briefly dealt with 
at (1957) 59 Bombay Law Reporter (J.), pp. 185-6. The-result was that the 
Andhra High Court, disagreeing with the Bombay High Court'’, concluded, in 
K. Sitamahlakshmi v. K. Ramachandrarao 18 that, whereas the private vendee 
was entitled at his option to ‘‘substituted security’’ in the event of the Court 


15 Vellaiyappa v. Natarajan, [1927] AIR. Bom. L.R, 687; [1943] Bom. “428; [1943] A.I.R. 
Mad. 386; C. ai v. Raghunathrao Bom. 338; Pavitrt v. Katheesumma, [1959] 
Govindrao, [1946] A.I.R. Nag. 253; Pandurang A.I.R. Ker. 319. 

v. Mi. Sonabas [1949] A.I.R. Nag. 159; Padma- 17 Vasudeo Dagdulal v. Kankoochand, 
vati v. Ramchandra, [1951] A.I.R. Orissa 248. (1950) 62 Bom. L.R.3774; [1950] Bom. 777. 
16 Mendoza v. Dara Mistry, (1942) 45 18 (1957) I An. W.R. 87. 
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refusing in partition proceedings to allot to the share of his alienor the item 
in question, the auction-purchaser, as had been decided in Subbayya v. Sri- 
rangam,' was without remedy in such circumstances because there was no 
privity between himself and the coparcener-judgment-debtor. 

Since all over the Deccan alienations of joint family property occur, and the 
rights of a purchaser, whether mortgagee or vendee, are substantial rights to 
property; since the difference between the Bombay view and the Andhra view 
is difficult to justify, and in the event of a review of the question in Bombay 
the Andhra view may in fact be preferred, it is of interest that the Andhra 
High Court has followed Madras, and overruled a ‘‘rogne’’? Andhra case,2° 
in holding in a Full Bench answer in Gurunadham v. Venkata Rao,2’ that 
even the purchaser from a private purchaser of an item of joint family pro- 
perty lacks privity, and if he is unlucky in his partition suit must content him- 
self with his remedy against his own alienor. Here, of course, he is better off 
than the auction-purchaser, who has no remedy in contract whatever. The 
‘decision is admirable, and the reasoning perfectly clear. The late B. K. 

Mukhet jea’s edition of Mulla’s Principles of Hindu Law is criticised cogently, 
` and it seems that all the Madras cases on this subject must be approved, and not 
the Bombay obiter dictum to which reference was made above. Since the 
transferee from the original purchaser has no equity, and no contractual rights 
in law since the original transferor ex hypothesi had no right to alienate a 
specific item at Mitakshara law, it follows that in standing in the shoes of his 
own alienor he takes the item, if the Court allots it to the original alienor’s 
share, in partition on proceedings which he cannot himself initiate, and if he 
is unlucky he has no right to any other joint family property in substitution. 
If the present writer is not deceived the same principle applies whether the 
plaintiff be a purchaser for value from the original purchaser, or his heir, 
survivor at Mitakshara law, the Controller of Estate Duty, or the Official 
Receiver or Official Assignee in his insolvency, or lastly, his donee or legatee. 

It seems highly desirable that the Andhra authority should be considered in 
Bombay and ruled upon one way or the other. 


5. WITADRAWAL or NOTICE OF INTENTION TO SEPARATE FROM THE 
Jomnt Fammy. 


The Bombay case of Gangadharrao Gopalrao v. Ramchandra,22 the Nagpur 
ease of Shankersingh v. Gulabchand,?3 the Lahore case of Phangan Singh 
v. Hukam Singh,2+ and the Madras case of Diravyam v. Veeranan Am- 
balam?5 all supported the view that when a coparcener gave notice of inten- 
tion to separate, particularly when that notice was incorporated in a plaint 
filed to commence a partition suit, he retained the right to withdraw the plaint, 
abandon the suit, and take advantage, as if he were still joint, of the deaths of 
his coparceners dying after the plaint was filed. Since the filing of a partition 
suit may in fact be merely a device to bring pressure to bear on the manager, 
and there may be uo genuine intention to separate, it is understandable that, this 
rule should have been arrived at. The correct position in law, namely that the 
unequivocal assertion of intention to separate, when made by a major coparce- 
ner, invariably works his severance from the coparcenary, was pointed out in 
Calcutta as early as 1939 in Baij Nath v. Ram Gopal,2® and the. de- 
pendence of this rule upon the (admittedly not entirely unambiguous) Privy 
Council cases was shown conclusively in Radhakrishna v. Satyanarayana2®™ 
ten years later. The effect of the unilateral unambiguous intimation (when 
properly communicated) cannot be undone, though the family can bé reconsti- 
tuted into a coparcenary by a reunion. The facts may in certain cases suggest 


19 [1956] A.I.R. Andhra 188, s.c. [1966] A.I.R. Bom. 146, 147. 


An. W.R. 251, F.B. 23 [1945] A.I.R. Nag. 138. 
20 Dakshinamurthi v. Sttaramayya, [1958] 24 [1933] A.I.R. Lah. 588. 

I. An. W.R 25 [1939] A.I.R. Mad. 702. 
21 Dana] A ALR. Andh. P. 523, F.B. 26 [1939] A.I.R. Cal. 92. 


22 (1945) 47 Bom. L.R., 889, s.o. [1946] 27 [1%9] A.ILR. Mad. 173. 
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that a reunion has taken place, but wherever there are minor coparceners there 
sare great difficulties in holding them to have reunited, since a guardian does 
not as a matter of course possess the power to reunite his ward. Bombay has 
not so far resiled from the unsatisfactory Gangadhkar Rao decision. But it 
-seems likely that this will eventually be unavoidable, since not only Madras 
‘but also Andhra Pradesh are now clearly of one mind, having considered the 
‘Bombay view and rejected it. It is true that this rejection in Andhra oceurs 
«only in an obiter dictum per Seshachalapathi, J., in Gurunadham v. Venkata 
Rao,?8 but the reasoning is cogent and the Madras authority is not followed 
-automatically. 


6. Tx Pious OBLIGATION AND IMPROPER ALIENATIONS OF 
Jomnt FAMILY PROPERTY. 


Bombay will not be affected by the decision in Hira Lal v. Jagdtsh,?9 
intriguing and common-sensical as it undoubtedly is. K. L. Bapna, d., 
-of the Jaipur Bench of the Rajasthan High Court, held that, where a father- 
manager-alienor undertakes to indemnify his alienee if the latter’s title is taken 
away from him, the debt which arises when in fact the alienation is set aside 
-at the suit of a son is not binding upon that son and other male issue under 
the Pious Obligation, since, when the father alienated the property in defiance 
‘of his duty towards the sons and the injunctions of Mitakshara law, he was 
incurring a debt which was tainted with immorality or illegality, in short, avya- 
vaharike. On the nature of an avyavaharika debt readers of the Bombay Law 
Reporter have benefited from Mr. Ram Keshav Ranade’s account,29* and this 
‘makes no room for any such proposition. More recent cases than Mr. Ranade 
was able to record there go, if possible, further in the same direction. Strangers 
‘may be put to loss, dependants may be neglected, imprudent, irregular, negli- 
‘gent and incompetent acts may be committed; the father may submit himself 
-to loss on account of his mismanagement of his own affairs and those of others, 
„and the debt will still not be avyavaharika, and the sons are liable. It is diff- 
eult in these days to point to a debt which is indisputably avyavaharika, for the 
-category has unquestionably narrowed. 

But the matter is hardly open to dispute. The Madras High Court in a full 
‘bench answer has disposed of this view long since.8° The apparent contradiec- 
tion between the Mitakshara’s concern for the protection of the sons’ interests 
-and its concern that the sons should pay their‘father’s untainted debts was seen 
long ago by the Privy Council’? and the result was the doctrine of the ante- 
-cedent debt.22 If the father’s imprudence and carelessness towards his sons’ 
interests could have made the debt avyavaharika the whole development of the 
Pious Obligation as a method of rescuing the unwary alienee could never have 
"been developed. 

Hira Lal’s case deserves a more detailed refutation in another place: so far 
as Bombay is concerned there is no fear that it will be preferred to the Madras 
-version of the law. It will be seen as a warning against taking as its face value 
an argument of counsel based upon and overruled case, an argument inadequate- 
‘ly distinguishing the case wghich overruled it. In fact that full bench answer 
“was a masterpiece of careful reasoning and historical insight, and no one can 
‘fail to be impressed by it. 


T. Is THE MITAKSHARA JOINT FAMILY A GROUP or INDIVIDUALS? 


The very recent Bombay case of Uahavirprasad Badridas v. M. S. Yagnik® - 
‘arouses mixed feelings. The Seventh Schedule of the Constitution provides in 


28 [1959] A.T.R. Andh. P. 523, 528-9. I.A. 228, 234f; Brij Narain v. Mangla Prasad, 
28 [1959] A.I.R. Raj. 254. (1923) L.R. 61 I.A. 129, 8.0. [1924] A.I.R. P.C. 
29* “Ilegal and Immoral Debts in Hindu 50, 46 All. 95. Bee pp. 136-7 of the I.A. report. 
“Law,” (1950) 52 Bom. L.R. (J.), 33-41. 32 “Hindu Law: The Pious Obligation 


30 Lingayya v. Punnayya, [1942] ALR. end the Doctrine of ‘Antecedency’,” (1955) 18 
Mad. 183, r.3. See also Maman v. Ranga Iyer, S.C.J. (J.) 139-150. 
. £1959] A.LR. Ker. 363. 33 (1959) 61 Bom. L.R. 1433. 

31 Chet Ram v. Ram Singh, (1922) L.R. 49 
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List I, entry No. 86, that Parliament may legislate on ‘‘Taxes on the capital 
value of the assets...of individuals and companies; taxes on the capital of 
companies.” Parliament by the Wealth Tax Act (Act XXVII of 1957), s. 3, 
authorised the levy of wealth-tax on the net wealth of a Hindu undivided family. 
Was this not ulira vires the Union Legislature? The Bombay High Court, 
Shah and S. T. Desai, JJ., held that it was not, and the principal ratio was the 
interesting one, that if Parliament is authorised to levy a tax upon individuals, 
it is authorised to levy a tax upon a group of individuals, and therefore upon 
a Hindu undivided family, which is nothing but a group of individuals. At 
first sight the logic of this is inescapable. The fact that different words were 
used in the Income-tax Act (Act XI of 1922), s. 3, and that all taxing statu- 
tes must be construed strictly against the Revenue, made no difference: Hindus,. 
whether joint or separate, were after all ‘‘individuals’’, and Parliament might 
choose whichever method it chose in taxing their wealth. . 


After a careful examination of the authorities, Mr. Justice Desai said,34 


“Now, the contention of the petitioner that a Hindu undivided family is outside the 
scope and ambit of the expression ‘individuals’ and therefore of entry 86 can possibly 
succeed only if the property of such family can be shown to vest not in the individuals 
who are members or coparceners of the family but in a jural entity which is in the eye 
of the law distinct from its members or coparceners. The incidents of joint family or 
coparcenary property do not in the present context in the least affect the vesting of the 
property. When it is said that the ownership of the coparcenary property is in the 
whole body of coparceners, it does not mean that it vests in any corporate legal entity 
apart from the coparceners.” 


For the present we can neglect the learned Judge’s reservations regarding 
the Malabar joint families. He was, with respect, entirely justified in suppos- 
ing that Parliament cannot easily be supposed to have intended to discriminate 
between Malabar joint families and Mitakshara joint families, or for that mat- 
ter Dayabhaga joint families, and that therefore if they were not ‘‘groups of 
individuals’’ holding property then the argument relating to Mitakshara joint 
families might have to be reconsidered. Whatever the position with regard to- 
Malabar joint families, where it would seem that the learned Judge’s doubts 
were more than justified,” we can dispose at once of the question relating to 
the Dayabhaga joint family. The mterests therein belong absolutely to the 
owners thereof, the coparceners, and the property is caught simply by the tax- 
ing of the ‘‘net wealth. ..of every individual...” and we are not justified in 
any circumstances in going further and considering whether ‘‘Hindu undivided 
family” is involved. But as for the Mitakshara joint family, is it true to say 
that it is a group of ‘‘individuals’’, so that the property belonging to them may 
he taxed under the term ‘‘net wealth...of every...Hindu undivided family’’, 
the latter expression being construed as within the word ‘‘individuals”’ in entry 
No. 86, List I of the Schedule. Distinctions such as these have been the life- 
blood of Anglo-Hindu law. So far as the joint family is concerned, the essence 
of the joint family has remained undisturbed by the statutes making up the 
“Hindu Code’’. Parliament has refrained from turning Mitakshara joint fami- 
lies into Dayabhaga joint families, and from all other hare-brained projects: 
which from time to time captured enthusiasts. Parliament reprieved the insti- 
tation, but we can believe without hesitation that the various taxing statutes 
which have emerged in recent years were intended to catch joint family pro- 
perty no less than separate property: our problem is whether in this particular 
statute the intent was effectively carried out. 


84 Atp. 1442. as such, any right beyond that of maintenance, 


35 The relatively recent statutes amending 
Malabar Law have not given the member & 
share in the family property; there is no right 
of alienation; the right to partition is severely 
hampered and does not exist unless certain 
conditions are fulfilled, and no member has, 
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This particular question, whether the members of an undivided family are 
singly or collectively owners of the joint family property has never occurred 
before. There was no reason why it should occur. We have been used in quite: 
different contexts to speaking of the joint family property’s vesting in the copar- 
ceners and widows who have taken under the Hindu Women’s Rights to Pro- 
perty Act of 1937 subject to the rights of the other members. For purposes 
of allowing them to alienate their interests we have been prepared to speak of 
the coparceners, ete., as if they were the owners.36 We have actually com- 
pared them with English husbands liable to maintain their wives or to owners. 
of rateable property whose ownership is burdened by the obligation to pay rates, 
or limited companies whose powers of disposition over their assets are controlled’ 
by their articles of association. Limited owners, but none the less owners.37 
The defect in the sole surviving coparcener’s ownership of the joint family 
property, has béen commented upon frequently, and that too in spite of the 
Privy Council decision that the sole surviving coparcener does not have an 
interest that passes at his death,38 as that expression is understood in estate 
duty practice. But the authorities which treat him as owner have not been en- 
tirely unsettled, having, as they must, their own sphere of application.39 We 
are, in short, much committed to the view that the coparceners have rights in 
the nature of ownership; and we have more than a little sympathy with the 
Privy Council dictum to the effect that it is possible that ownership, if the word 
is appropriate, may lie with the whole body of members of the family if not 
with the coparceners.4° But we have never tested our hypotheses with refer- 
ence to this extraordinary and unique problem. This is why, while we are- 
charmed and at first delighted by the learned Bombay Judges’ solution, our: 
doubts and misgivings have a particularly embarrassing and awkward air. 
We have the uncomfortable sensation of those whose normal language is quoted’ 
against them in a context which they had never expected: who know at the back 
of their minds that the quotation is unfair, but cannot easily find words to de- 
fend themselves, since so much of their own vocabulary has been cited on the: 
other side. This sensation evaporates if there is a sufficiently powerful induce- 
ment to meet the challenge, and in the case of a taxing statute every sympathy 
is with the assessee, and the statute deserves all the hammering art can lavish 
upon it. 

In what follows it is suggested that there is another possibility of construing 
the word ‘‘individuals’’, and that it may be that it cannot include (i) a co- 
parcener in a Mitakshara joint family, nor (ii) a non-coparcener member of 
such a family, nor (iii) all members of both classes jointly. If this is so the 
Bombay decision must sooner or later be upset. That there should be anxiety 
to upset it is natural enough. That arguments can be marshalled to destroy it 
may be too much to hope on the public’s behalf, but since that is at the worst 
a bare possibility the attempt is worth making. The attractive features of the 


36 “‘Alienations at Hindu Law: A Revolu- ant appeared to be that, having labelled the 
tion Full Bench Decision,” (1957) 20 surviving coparcener ‘owner’, he then attributed’ 
8.C.(JJ.) 85-96. It must be recollected that to his ownership such a congeries of rights that 


the position as left by the shastric writers and 
that developed in Anglo-Hindu law differ, in 
some places so far that it would be improper 
to attempt to put the clock back. 

37 etato Duty and the Nature of a 
Mitakshara Coparcener’s Interest,’ (1958) 
60 Bom. L.R. (J.) 161-172, especially at 

. 165. 

? 38 Attorney-General of Ceylon v. Ar. Aru- 
nachalam Chettiar (No. 1), [1957] A.C. 513. 

39 Cases cited at 60 Bom. L.R. (J.) 171, n. 
27. 
40 This was a guess, but directed to re- 
jecting the opposite notion, that the property 
vested in one individual: [1957] A.C. at p. 542 
(note the conclusion of the passago cited):— 
“The fatal flaw m the argument of the appel- 


the property could no longer be called ‘joint 
family property’. The family, a body fluc- 
tuating in numbers and comprised of male- 
and female members, may equally well be 
said to be owners of the property, but owners 
whose ownership is qualified by the powers of” 
the coparceners. There is in fact nothing to 
be gained by the use of the word ‘owner’ in: 
this connection. It is only by analysing the 
nature of the rights of the members of the- 
undivided family, both those in being and 
those yet to be born, that it can be determined 
whether the family property can properly: 
be described as ‘joint property’ of the undi- 
vided family.” Cf. ibid., p. 535 (60 Bom. L.R.. 
(J.), p. 167. 
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Bombay judgments are, as we have seen, very marked. But are they sound? 
We must tread warily, and sub-divide the treatment as follows: (i) is any co- 
parcener an owner; (ii) is any non-coparcener an owner; and (iii)’ are. both 
-classes together owners or the owner of the property, so that as ‘‘individuals’’ 
‘they may be taxed? ; 


(i) Is any coparcener an owner? 


To be an owner he must be able to be shown to have something specifie as 
his own. This no Mitakshara coparcener has ever had prior to a partition. It 
is axiomatic that he cannot earlier predicate of himself that he owns a parti- 
cular share, let alone a particular object.41 He is only loosely called an 
-owner of his undivided interest in that he can create for consideration an equity 
over the entire joint family property which will be worth the same proportion 
-of the estate (at maximum) as he would obtain at a partition. His presumptive 
share is hypothecated or sold, and the alienee takes what he would himself 
realise if certain conditions were fulfilled. This falls far short of ownership 
in an abstract sense.4? 


Even if all coparceners join (and they must be majors to do this, a condi- 
tion which at once shows the unsoundness even of proceeding to such an hypo- 
thesis) they can deal with the estate (otherwise than for necessity) only sub- 
ject to the rights of after-born coparceners in the assets obtained through the 
dealing, and subject to the rights of sons adopted by the widows of predeceased 
ecoparceners to rescue the shares which would have fallen to their fathers had 
they lived at the time of the alienation.4% If the rights of persons entitled to 
maintenance, to marriage expenses and dowries, and so forth, have been pre- 
Jadiced and the alienee had notice of the existence of such persons, the trans- 
fer can be materially prejudiced in turn, and the coparceners' will have to find 
the lost consideration to make good what the alienee has to bear. Charges may 
be created at the suit of such maintainees and others, which will bind the pro- 
perty into whosoever hands it comes. If for some purposes it is convenient for 
coparceners to be thought of as owners vis-à-vis the non-coparcener members, 
no one of them can say that any item is Ass, for the right to enjoy, alienate and 
-destroy at pleasure is not there. Even the Manager, for all his wide authority . 
on behalf of himself and his co-owners or co-holders, is no more owner of the 
whole or any part of the joint family property than any other coparcener. 


And to prove the incapacity even of all coparceners acting together we may 
take the extraordinary but notorious rule that an alienation agreed to by all 
major coparceners may be upset not only by an unborn coparcener in the womb 
.at the time of the alienation, but even by one who,‘born while a right to chal- 
lenge was in existence and unutilised, but after the alienation itself, neverthe- 
less is entitled by his birth-right to the property improperly alienated and still 
‘hypothetically capable of being recovered.49* 


But why are we speaking of alienations? Even if all interested parties eould 
‘somehow consent validly to an alienation of all the joint family property, and 
of the proceeds therefrom, or any of it, without fear of the transaction’s being 
upset afterwards: how would that help us? We are concerned with the joint 
family property remaining in the joint family’s hands and there taxable as the 
“wealth” of a Hindu undivided family! It may be interesting to see what 
they can alienate and subject to what limitations, and with what effects, but 
it is our purpose to see whether the Wealth Tax ‘Officer can reach it in ‘their 
hands. 


41 <Appovier alias Sestaramier v. Rama 
Subba Aiyan, (1866) 11 M.I.A. 75 and Katama 


coparcener had a ‘share’ of the property which 
‘passes’ on his death is in their Lordships’ 


Natchiar, (1863) 9 M.I.A. 539, cited indirectly 
by 8.T. Desai, J., at pp. 1441—2. 

42 As the Privy Council say in Ad#.-Gen. 
-of Ceylon, cit. sup., at p. 535,60 Bom. L.R. (J.) 
167:—"“To say that in such circumstances a 


opinion a clear misuse of langua 
43 Krishtappa’s cease, see n. 46 below. 
43* Shivaji Ganpati v. Murlidhar, (1953) 
56 Bom. L.R. 426 F.B; cf. Mahadu Ubarda 
v. Tulsabai, (1957) 59 Bom. L.R. 1117. 
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It seems that whatever the coparceners are entitled to, they are only in a. 
very loose sense owners. 


(ii) Is any non-coparcener an owner? 


If the coparceners are not owners, even when acting together, how can the 
non-coparceners, who can take no initiative, be owners? Their rights to be 
maintained, valuable as these undoubtedly are, have never been suggested as. 
amounting to ownership. Their rights are so powerful and pervasive that any 
act, other than an alienation to pay debts binding upon the family as a whole, 
or upon the senior male ancestor personally, may be upset if they are infring-. 
ed. While they own no specific thing they effectively prevent the others from 
claiming ownership. We need not waste further words on them. 


(ii) Are both classes together owners? 


Readers of the Bombay judgment will answer at once, ‘‘Yes, they must be. 
X is a check upon Y, and Y is subject to his obligations towards X, so that if 
X and Y enter into an accord or compromise they can together deal with the- 
property in question as if it were the property of A and B, mere tenants in 
common.’’ The logic of this seems inescapable. The Muslim husband whose ` 
property is encumbered by a charge in favour of his wife who lives separately 
from him can recreate his full ownership, and the property becomes his again 
when she releases the charge and consents to any proposals he makes with re- 
gard to its disposition. The trustee and beneficiary acting together can dispose 
effectively of the entire trust estate, a possibility which did not arise as long 
as they were not prepared to agree. The owner of a piece of land occupied 
by a protected tenant is only an owner in name until the tenant consents to his 
propositions. An ordinary tenant and the landlord together can dispose of the 
entire estate. Two joint tenants with benefit of survivorship can deal with 
their entire estate effectively provided that they act together. Estate Duty 
statutes rightly assume that the estate as it passes is liable to duty which will 
be borne proportionately by all the various beneficiaries, and the life tenant 
cannot evade duty on the plea that the entirety did not pass to him: the estate 
is regarded as a whole notwithstanding the variety of tenures carved out of it. 
Surely if the coparceners and non-coparceners are treated as a unit, their joint 
property is theirs as against all third parties such as the State, and can be 
taxed as the property of individuals? ' 

It would appear that, on a careful examination of the rights of the copar- 
ceners and non-coparceners, no entirety can be discovered anywhere. All the 


‘above alleged parallels assume the existence of an entirety. What the trustee 


does not have the beneficiary does. What the tenant for life does not have the 
remainderman does. Coparceners at English law certainly used to have an- 
entirety between them, and so did and do joint tenants. But not so with the 
Hindu joint family, a situation of property management and enjoyment which 
is quite sui generis. The nearest counterparts, in-the Balkans and in African 
customary law, are characterised by uniform denial of any property right ap- 
proaching ownership in the individual members and insistence upon the owner- 
ship for practical purposes in the family. However, they are not familiar with 
alienations of undivided interests, partition is hampered as it is in Malabar 
law, and they have not had the excuses we in India have had to call the member 
an ‘‘owner’’. A nearer simile with our type of family would be the inhabitants 
of a village, who have no power to join and convey to anyone a tank in the vil- 
lage dedicated to the public use. No, the Mitakshara joint family gives very 
large rights to coparceners and non-coparceners, but no number of them, even 
if they were all majors (which is a large assumption), could do anything to- 
make the property vest in themselves as a group of individuals. The most 
complicated, imaginary and fantastic scheme, whereby the coparceners sepa- 
rated and reunited subject to conditions subsequent whereby the reunion would’ 
dissolve upon any claims being made by non-participant members of the family, 
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might achieve a good appearance of a vesting, for so long as the condition did 
not appear; but might be utterly invalid,*+* and even if valid would not attract 
even the most patriotic taxpayer. Why should he use his ingenuity to make 
the joint property liable to tax? 

The chief reason why the group of individuals are not a group of individuals 
owning the joint family property is that the circle of enjoyment-rights can 
never be closed by any human ingenuity. As the orthodox would say, the 
property belongs to the dead, who are entitled to food and water in the shrad- 
-dha offerings; the living whose main responsibility is the providing for ances- 
- tors, gods, guests, the king (the State), and other living bemgs; and the yet- 
to-be-born. This last class is powerful. The adopted son who comes on the 
scene years after the death of the adoptive father no longer looms so large, 
for divesting is impossible under the Hindu Adoptions and Maintenance Act 
of 1956. But the wife of the youngest coparcener to marry, and the male and 
female children she bears come one after another into the circle, ahd their 
claims pervade the whole property while it is undivided. At no moment can 
one shut the door and say, ‘‘We are all the interest-holders and sum up amongst 
ourselves all rights over this property,’’ for at that very moment a child has 
been conceived, and as we do not know whether he will be born alive we have 
to postpone our account-taking for nine months or so. Thus every coparcener 
or other member is circumscribed in claiming ‘‘ownership’’ not merely by the 
rights of existing persons, but also by the inherent capacity of the property to 
be at the service of members whose voice cannot at any particular time be 
heard, and whose very existence may be unknown. Only a partition shows in 
near detail who are the carriers of responsibility, and who are the dependants; 
‘but even a partition cannot show a full owner. Let a man of 80 years of age 
separate. Is his share separate property? If it is it is still “Joint family pro- 
perty’’ within the meaning of the Act of 1937,44* since he may marry, his wife 
may have a child, or he and she may adopt. This possibility of reconstituting 
a nexus of property-rights and property-duties distinguishes Hindu undivided 
family property from all other property on earth. If one could close the list 
of those entitled to expect maintenance out of it one would be approaching 
nearer to the conception of an entirety, but that is for ever outside our grasp. 

Moreover, what one defective ‘‘owner’’ cannot claim two are hardly bet- 
ter placed to claim. Addition of minus quantities can never produce a posi- 
tive quantity. If a man wanted a good letter drafted he could not do better 
with the aid of three bad letter-writers than with that of one; and if one offered 
a prize for running one would not expect a claim from two or more poor run- 
ners jointly on the ground that their speeds when added exceeded that of a 
fast runner running singly. Coparceners, however numerous, never engross 
the whole title. Whatever that title is, is subject to the rights of others. Since 
these can never be defined at any one moment exhaustively, so that the pro- 
perty is at any one time free from the prospective claims of unidentified per- 
sons, each one holds a permanently limited interest, and if the criterion of 
taxability is the possession of ownership in property, all the identifiable mem- 
bers of the joint family are no better off than ony one of them singly. 

It seems finally that Parliament cannot legislate for taxes upon the ‘‘wealth’’ 
of Hindu undivided families under cover of the word ‘‘individuals’’ in entry 
No. 86 of List I, and some other approach is needed. 


44 Cases on reunion are not numerous, 
‘but they all suggest that reunion must recreate 
a Mitakshara joint family with all its incidents: 
Manorama Bat v. Rama Bai, [1957] A.I.R. 
Mad. 269; Narsimha Charlu v. Venkata Singa- 
ramma, (1909) 33 Mad. 165; Nana v. Prabhudat, 
[i924] A.I.R. Pat. 647, 650-1; Babu alias 
Govinddoss Krishnadoss v. Gokuldoss Govardhan- 
-doss, (1928) 55 M.L.J. 132. 

44* Umayal Achi v. Lakshmi Achi, [1945] 
ALR. F.C. 25; Visalamma v. Jagannadha Rao, 


[1955] A.I.R. Orissa 160; Subramanian v. 
Kalyanarama, [1957] A.I.R. Mad. 456; Jana 
Gadt v. Parvati Santosh, (1957) 60 Bom. 
L.R. 553. The cases which support the point 
of view expressed at 59 Bom. L.R. (J.), 48-7 
do not agree with the above cited oases 
(Seshamma v. Ramakoteswara Rao, [1958] A.I.R. 
Andhra P. 280; Trisul v. Doman, [1957] A.I.R. 
Pat. 441) but do not detract from the point 
made here. 


, 
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JOURNAL. 
(Postscript: While we were relaxing after coping with this fascinating case 
an Imp came and whispered in our ear: ‘‘The statute is ultra vires only pro 
tanto. I know of a family somewhere in India to whom the Wealth Tax Act 
certainly does apply, and you are most unfair to the legislators. The family 
consists of two brothers, each of whom is insane. There is no predeceased 
‘brother’s widow alive. Each is married, the elder brother’s wife gave birth to 
a child of indeterminate sex, and then she and her sister-in-law were sterilised, 
For some time there was the possibility that either or both might have adopted 
and so prolonged the joint family, but now both are insane together with their 
respective husbands and the joint family property has now vested in their 
Committee in Lunacy. Does it not now vest in an individual on behalf of 
individuals?’’ Since there is room for doubt whether even in this case the 
State is entitled to tax, it would be unfair to pass on the whereabouts of the 
family brought to our notice by this exceptionally well-informed informant.) 
É 8. DIVESTING BY AN ADOPTED Son. 

Readers of the Bombay Law Reporter are aware of the acute controversy sur- 
rounding the question of the extent of the rights of an adopted son, whose 
adoption took place before December 21, 1956, to divest property which had 
vested in another person provisionally prior to his adoption. The problem has 
been hammered out in Bombay more arduously than in any other High Court, 
and it may be said the Bombay has made the problem its own. The present 
writer has written at great length and repeatedly on the subject, and it would 
be wearisome and unnecessary to repeat what had been often expounded in 
the earlier pages of this Journal.“© The last Bombay Full Bench case was 
Krishtappa Venkappa v. Gopal Shivajt,4® which left the law in a somewhat 
unclear state.47 The Full Bench answer was, 

In reopening a partition made between the surviving members of a joint Hindu 

family at the instance of a son adopted by the widow of a deceased coparcener, the adopt- 
ed son is entitled to claim that the properties alienated not for justifying necessity by 
the surviving coparceners should be assigned to their shares and the adopted son should 
be awarded his share in the property existing at the date of his adoptive father’s death 
and accretions thereto unaffected by those alienations. 
They explicitly approved and explained the apparently contradictory Bhimajs 
Krishnarao v. Hanmantrao Vinayak*® and Gurupadappa Basappa v. Karishid- 
dappa.*® This writer had contended that while the first allowed the adopted son 
too little, the second had allowed him too much. The ratio of the Bombay reconci- 
liation was that the sole surviving coparcener could alienate as if he were a full 
owner, but that the holders of (provisionally) separated shares were not in the 
same position. Therefore the adoptee could upset the alienations (at least so 
far as the surviving family assets would enable the alienations to be debited to 
the shares of the former parties to the partition) if they had been made not for 
necessity by one or more of two or more holders of separated shares, but not 
by one holder who was ‘“‘separate’’ by reason of the previous deaths of copar- 
ceners. Small wonder that this reconciliation gave rise to anxiety. It was in 
eonflict with a very strong dictum in the leading case of Shrinivas Krishnarao 
v. Narayan Devjsf° but sheltered under a line of cases founded upon a mis- 
understood Privy Council dictum, which has been explained correctly, it is 
submitted, in another place 


45 (1958) 55 Bom.. L.R. (J.), If; (1955) 
57 Bom. L.R. (J.), 735 (1956) 58 Bom. L.R. 
{3.), 1f (1957) 59 Bom. L.R. (J.), 178-82; 
(1957) 20 8.C.J. (J.), 85-96. 

46 (1958) 59 Bom. L.R. 176, ¥.3., 8.0. 
{1957] Bom, 588, [1957] AIR. Bom. 214. 

47° 59 Bom. L.B. (J.), 181-2. 

48 (1949) 52 Bom. L.R. 290, s.o. [1950] 
ALR. Bom. 271. 

49 (1953) 56 Bom. L.R. 252, s.o. [1954] 


ALR. Bom. 318, 

50 (1954) 57 Bom. L.R. 678, 8.C., 8.0. 
[1954] A.LR. 8.0. 379, [1954] I M.L.J. 630, 
8.C. “The alienees from him would have no 
protection... ° refers to a hypothetical 
collateral heir alienating: it refers indirectly 
algo to an alienation by a person who ts enti- 
tled to be divested, as the gole surviving copar- 
cener, 

61 59 Bom. L.R. (J.}, 180. 
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Mysore, which has absorbed the Bombay Karnatak, whence most of these 
cases used to come, has decided to follow Krishtappa in Singriah v. Ramanuja, P ® 
but without committing itself to the doubtful proposition regarding the sole: 
surviving coparcener. Andhra Pradesh, however, has, in a beautiful judg- 
ment®2s which owes much to Bombay learning, upheld Krishtappa (though. 
that case is not so much as mentioned in the judgment), and explained that 
the adoptee’s inability to divest alienees from the sole surviving coparcener- 
derives from the latter’s being a full owner.. Unfortunately he is not such, 
and never has been, and Bombay cannot feel content merely because ‘Andhra. 
has now supported the Bombay view. The Andhra High Court, P. Chandra. 
Reddy, C.J., and Jaganmohan Reddy J., very candidly admit the logic of the- 
opposite viewpoint; but they accept without hesitation the very unsatisfactory 
reasoning in the Bombay Full Bench answer in Ramchandra Hanmant v. Balaji 
Dattu,>3 which has been criticised elsewhere.54 

In view of the two flaws, the false ratio that the sole surviving coparcener is a. 
full owner, and the failure to attempt to distinguish the Supreme Court dietum, 
which, it is submitted with respect, was perfectly sound, these cases should, we- 
hope, one day come before the Supreme Court for reconsideration. As time 
draws on, however, and the bad early cases of Veeranna v. Sayamma®> and 
the rest become older it may be that a more effective way of dealing with the 
problem would be to move Parliament to provide for it by legislation. There 
is no doubt in which direction Parliament would proceed. AN divesting is al- 
ready cut off for the future, and if such a step would not be unjust Parliament 
would wish to cut it off with regard to past transactions also, and no one cam 
doubt but that it would reverse Krishtappa’s case, too, while it was about if. 





GLEANINGS. 


— ” 
SIGNATURE OF DEEDS 


À READER has recently asked opinion as to the validity of a deed which 
was signed by a person who had more than one Christian name with one only 
of those names and his surname. We have no doubt that the signature is ade- 
quate as part of the due execution of the deed but the problem brings to notice 
a few points which may’ be of interest to other solicitors. It has long been 
apparent that whereas the greatest care is taken by solicitors to secure that 
the execution of a deed is properly carried out others (particularly stockbrokers- 
dealing with transfers of various kinds) act on the assumption that the execu- 
tion is a formality. A deed of transfer is often presented for registration with- 
out any vestige of a seal and signed with a name which, if it can be deciphered, 
is found to state some or all of the initials but not the full names. 

We are apt to forget that prior to 1926 a deed was validly executed although: 
not signed. No doubt this rule was inevitable in the days when few people 
could write and sealing was a better manner of authentication. Although the 
practice of signing had become universal by the twentieth century, the rule 
was not changed until the Law of Property Act, 1925, s. 73, enacted that, ag 
regards deeds executed after 1925, ‘‘where an individual executes a deed, he 
shall either sign or place his mark upon the same and sealing alone shall not 
be deemed sufficient.’’ 

The first question is whether a signature of some only of the Christian names, 
or of initials, is a sufficient act of signing. Clearly it is. There is no reported 
decision on the interpretation of the word ‘‘sign’’ in this section but analogous 
eases can be quoted which relate to wills. The Wills Act, 1837, s. 9, requires: 
that a will shall be ‘‘signed.’’ ‘There is authority of long standing (In the 


62 [19591 A.LR. Mysore 239. [19565] Bom. 837; [19655] A.I-R. Bom. 291. 
52a Pardhasaradhs Rao v. Srinivasa, [1959], 54 (1956) 58 Bom. L.R. (J.), 1-11. 


A.LR,. Andh. P. 612. 55 (1928) 52 Mad. 398. 
53 (1955) 57 Bom. L.R. 491, F.B., S.0. . 
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Goods of Savory [1851], 15 Jur. 1942) to the effect that a signature by ini- 
tials alone is quite valid. More recently it has been decided in In the 
Goods of Chaleraft [1948] P. 222 that a signature of part only of the name is 
sufficient if it is intended to be the effective signature. In that instance the 
testator was unable through weakness to continue the writing. The reason why 
the writing did not continue is a factor in deciding whether the intention of 
making the signature was fully carried out. Maule, J., in a different context, 
` said, ‘‘signature does not necessarily mean writing a person’s Christian and 
surname, but any mark which identifies it as the act of the party” (Morton v. 
Copeland [1855], 16 C.B: 517, at p. 535). 

The Wills Act, 1837, s. 9, does not mention the alternative of making a mark. 
Nevertheless it-has been decided that the meking of a mark is a sufficient signa- 
ture even if the testator is capable of signing his name. Notwithstanding deci- 
sions to this effect the draftsman of the 1925 legislation took care to state that 
in deeds‘the alternative is available and there is no suggestion that this should 
be so only in the case of disability of the party. Consequently, it can be argued 
that writing of part of a name would at least be a mark validating a deed unless 
the writing ceased in such @ way as to show that the intention was not fully 
‘carried out. i 

In the case of investigation of title it is usual to assume that signatures on 
deeds are genuine. To provide evidence that the persons purporting to sign 
actually did so and also sealed the document would normally be unduly diffi- 
cult and expensive. On purchases and mortgages there is a long-standing 
record of the practice of the profession (Law Society’s Digest, Vol. 1, Opinion 
No. 125). s 
. The exact extent of the rights of a purchaser who wishes to be meticulously 
careful is not certain however. If a deed is more than twenty years old and 
is in proper custody there is a presumption of due execution (Re Airey [1897] 
1 Ch. 164; Evidence Act, 1938, s. 4). Consequently, as is suggested in Williams 
on Vendor and Purchaser, 4th ed., Vol. 1, p. 160, it seems that a purchaser 
eannot call for proof of due execution unless he has good ground for suspecting 
the authenticity of the document. Having regard to the practice of con- 
veyancers it may well be that the same rule applies to more recent deeds. In 
any event a purchaser is not likely to call for evidence of due execution with- 
out good cause because the cost of producing it is thrown on to him by the 
Law of Property Act, 1925, s. 45(4): 

Whatever may be the precise nature of the rights of a subsequent purchaser 
it seems likely that they depend to some extent on the question whether the 
deed appears to be duly executed. For this reason it is wise to ensure that 
vendors, and other persons who convey or release an estate, shall be asked to 
sign their full names with reasonable clarity. Although the conclusion is that 
a mark, or brief writing, is a sufficient part of the process of signing,. sealing 
and delivery, the customary precautions are advisable as they may avoid a good 
deal of trouble in the future. 

Similarly, the usual attestation clause, although not essential, should always 
be inserted and the deed should be witnessed. Section 75 of the Law of. Pro- 
perty Act, 1925, is worth remembering although, so far as we know, it is very 
rarely used. It-provides that a purchaser is not entitled to require that the 
conveyance to him shall be executed in his presence, or in that of his solicitor, 
as such, but he is entitled, at his own cost, to have the execution of the con- 
‘veyance attested by some person appointed by him, who may, if he thinks fit, 
be his solicitor. It may occasionally be wise to take advantage of this right. 

Although the purchaser’s solicitor may be entitled to an additional fee for - 
' attending on the execution by the vendor (or by some other conveying party 
in respect of whom the rule seems equally applicable) it is not likely that the 
vendor’s: solicitor would thereby undertake any appreciable additional work 
‘in respect of which he could charge the purchaser—SJi° 
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PRIVILEGED DOCUMENTS: ACCIDENT ‘REPORTS 


‘The aecurséd power which stands on privilege 

And goes with Women and Champagne and Bridge 
Broke—-and Democracy resumed her reign f 

Which goes with Bridge and Women and Champagne.’ 


Tue word privilege awakes mixed feelings in the heart of the free- 
born Briton. The privilege of the Crown, the privilege of the House of Lords, 
the privilege of the great ecclesiastical dignitaries, the whole concept of a 
private law stirring the reeds of history with recollections of Bate’s case, the 
Trial of the Seven Bishops, the Duchess of Kingston’s case, are anathema to 
him. But then there is another line of authorities: the attempted arrest of 
the Five Members, Entick v. ` Carrington, Dunning’s Motion—where (if he 
accepts a certain view of history) the whole structure of liberty has at times 
pivoted...on what?...on privilege. Parliamentary privilege perHaps. .but 
privilege nevertheless. And if a certain view of the scope of that privilege had 
prevailed, might not that very privilege in recent times have been a brutum 
fulmen to intimidate the citizens who felt that they had been defamed and 
sought recourse against a legislator—when the legislator, they thought, had 
wronged them in his disclosures to a Minister? Had it not been for the right 
honourable member for North Lewisham... - 

But these are contentious matters and it was with a different sort of privilege 
that the courts were concerned last year when the Queen’s Bench Division had, 
twice in three months, to consider the question of the privilege attaching to 
professional communications and documents of that class. It might be thought 
that the law on this subject was quite clear. A letter written by your client 
to you where litigation is anticipated is privileged and so is your letter to him 
—and that is all there is to it. Even the Sabinians who lecture in the lofty 
halls of the older universities devote little time as a rule to so plain a matter. 

But what of the document that is not originally part of a professional com- 
munication, but, never having been communicated to or known of by the other 
side, is sent on to a party’s solicitor—for example, the ‘‘ Accident Report’’? 
Two quite recent cases, Seabrook v. British Transport Commission [1959] 1 
WLR. 509; and Longthorn v. British Transport Commission [1959] 1 
W.L.R. 530; gave rise to judicial consideration of this very point. It 
is well known that on the railways—and in many other large organisa- 
tions where large numbers of men are employed and mishaps occur— 
it is common practice after an accident for someone in a supervisory position 
to have to forward to his seniors a report of the accident; and the question 
arises, is this privileged? 

In Seabrook’s case the widow of a railway employee sued the British Trans- 
port Commission under the Fatal Accidents Acts, 1846 to 1908, and the Law 
Reform (Miscellaneous Provisions) Act, 1934, for injuries caused to her deceas- 
ed husband from which he died. He had in fact been knocked down and killed 
by a train while be was working on the line. The plaintiff sought to see the 
accident report and the defendants made a claim for privilege which was up- 
held by the master. The plaintiff appealed to the judge in chambers, Havers, J., 
who adjourned the matter into open court. The learned judge, in the words 
of Diplock, J., then ‘‘considered in detail many of the authorities in the long 
string on this subject. His judgment is a valuable authority on this branch of 
she law of procedure.’’ 

The main point he had to consider, as has already been indicated, is whether 
3 document which is not created in the form of a direct communication to the 
party’s legal advisers, but which is subsequently communicated to them and 
directly relates to the facts in issue, is a privileged document. He also had to 
consider how explicitly it should be described in the affidavit of documents; 
and how far the judge was bound to accept the deponent’s claim in that aff- 
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davit or how far he could look at the document for which privilege was claimed 
to test whether the claim was well-founded. 

In the course of his judgment, Havers, J., quoted the words of Cotton, L.J., 
in Southwark & Vauxhall Water Co. v. Quick, (1878) 3 Q.B.D. 315: ‘‘That, 
I think, is the true principle, that if a document comes into existence for the 
purpose of being communicated to the solicitor with the object of obtaining his 
advice or of enabling him either to prosecute or defend an action, then it is 
privileged.” This indeed appears to be the agreed general principle. It is 
clear that the document is privileged although it never in fact reaches the soli- 
citor. As Havers, J., pointed out, the headnote to this case reads: ‘‘Docu- 
ments prepared in relation to an intended action, whether at the request of a 
solicitor or not and whether ultimately laid before the solicitor or not, are 
privileged if prepared with a bona fide intention of being laid before him for 
the purpose of taking his advice; and an inspection of such documents cannot 
be enforced.”’ 

On the other side of the line are accident reports (and indeed other reports 
and communications which are not accident reports) which do not come into 
existence for’ the purpose of litigation. These are ordinarily held not to be 
privileged. Perhaps the most authoritative decision on this point is contained 
in the relatively short note of Jones v. Great Central Ratlway [1910] A.C. 1, 
where the House of Lords decided that letters from the plaintiff to his trade 
union were in the circumstances not privileged. The plaintiff sought aid from 
union funds to enable him to sue his employers for unjust dismissal: the letters 
were written to enable the union authorities to decide whether he had reasonable 
prospects of success and also to enable the union solicitor to formulate his case 
if the authorities decided to assist him. 

In Seabrook’s case, counsel for the plaintiff argued that the accident report 
was part of a well established system of inquiry in railway accident cases and 
that the use of the report for litigation was a subsidiary purpose of the system 
and did not entitle the defendants to claim privilege. Havers, J., rejected this 
contention, relying on the words of Buckley, L.J., in Birmingham and Mid- 
land Motor Omnibus Co. v. London and North Western Ratlway Co. [1913] 
3 K.B. 850, where he said: ‘‘It is not, I think, necessary that the affidavit 
should state that the information was obtained solely or merely or primarily 
for the solicitor,’’ a view with which Scrutton, L.J., in Ogden v. London Elec- 
tric Ratlway Co: (1933), 49 T.L.R. 542, was to concur. 

Diplock, J., in Longthorn’s case took a view somewhat less unfavourable to 
to the party seeking discovery. He held that the report of a private court of 
inquiry set up by the railways to investigate the cause of accident with a view 
to preventing like occurrences in future was not privileged. He too referred to 
the words of Buckley, L.J., in the Birmingham case; but said that he did not 
read Buckley, L.J.’s judgment as laying down any rule that, if one of the 
purposes, however insubstantial, of creating the document was to show it to a 
solicitor, that entitled the document to privilege. Diplock, J., pointed out that 
in Longthorn’s case the inquiry was prefaced by a statement from the chair-, 
man that ‘‘it was not so much convened to establish guilt...but rather... 
with a view to safeguarding against any possible similar happening in the 
future.” Diplock, J., held that on the facts of the case the report of the 
inquiry was not privileged because the inquiry ‘‘was not to any appreciable 
extent for the purpose of obtaining for or furnishing to the solicitor to the 
defendants evidence and information as to the evidence which will be obtained.”’ 

Privilege can sometimes be a shield and buckler in the hands of the defen- 
dant. But it would be unjust to infer from this that it is always so. The 
plaintiff too may raise the plea of privilege. In Watson v. Cammell, Laird & 
Co., Ltd. [1959] 1 W.L.R. 702, the Court of Appeal had to consider 
such a plea. The claim in the action was based on disablement result- 
ing from meningitis which the plaintiff had developed when he went to work 
after the accident. The defendants wanted to see a copy of the plaintiff’s 
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hospital report (which copy had been taken by the plaintiff’s solicitor), so that 
they should be able to study it since, meningitis could be infective in origin or 
traumatic, that is resulting from injury. It was argued that the original hos- 
pital report could be given in evidence at the trial, at any rate by means of a 
subpoena duces tecum, and that the copy must therefore be admissible. The 
Court of Appeal rejected this argument, saying that the copy had come into 
existence for purposes of litigation and was therefore privileged. 

` These decisions are undoubtedly of assistance to the practitioner, establish- 
ing as they do that where a substantial purpose of a party in preparing an 
accident report is that it may be used for litigation—or even avoiding liti- 
gation—it will be privileged. The use of the document for litigation does not 
have to be the sole—nor even perhaps the main—purpose for which the docu- 
ment is created. It is also clear that, while, as Hamilton, L.J., pointed out 
in the Birmingham case, there is no formula which can be used in the, affidavit 
of documents which makes all the documents for which privilege is claimed 
taboo, the judge will not necessarily look at the document for which privilege 
js claimed: he will only do so in the exercise of his discretion. 

While admiration is undoubtedly due to Havers, J., for the erudition he 
displayed in Longthorn’s case and to Diplock, J., for his vigorous if shorter 
judgment in Seabrook v. British Transport Commission, it may be doubted 
whether the law as it stands is altogether satisfactory on this point. The form 
of wording in the affidavit of documents may lead a judge to decide against 
looking at the document in. question: Diplock, J., admitted in the course of his 
judgment that the affidavit of documents, which .was quite candidly phrased, 
‘very nearly persuaded him’’ that he need not look at the report at all. It 
must be tempting to parties in such cases to express themselves if not as equi- 
vocally at least as laconically as possible. l 

Again, the criterion employed by judges is ‘‘Was the document brought into 
being for the purpose of litigation?’ But this question itself may beg the 
question ‘‘By whom?’ Where there is a body of the size of the British Trans- 
port Commission, the servants of that body are innumerable. Whose purpose 
js to be considered? The purpose of the foreman or supervisor who writes the 
report? The clerk who files it? Or in nineteenth-century Parkinson, now long 
dead, who created the system? Or again, the solicitor to the railways? Or 
the manager who swears the affidavit of documents? 

Further, if a document is to be privileged even though its use in litigation 
was to be only one of the purposes for which it was created, how is that doctrine 
to be reconciled with the House of Lords’ decision in Jones v. Great Central 
Railway? Does it really matter whether the document goes first to the union 
and then to its solicitor, or first to the solicitor and later to the union? (I£, 
that is, it was created for the purpose of being read by both union and solicitor 
and considered by them.) Is there a distinction between injured workman, 
union and union solicitor, on the one hand, and foreman, manager and 
employer’s solicitor, on the other? . Even the more cautious may in such a case 
echo the words of Liord Denning: ‘‘If this is the law then so much the worse 
for the law.’’-—S.J. ` . ; i 


g 


Wear is a ‘‘Pusuo Pusaon’’? 


In a recent case in the Otley Juvenile Court the magistrates were asked to 
decide whether the bed of the River Wharfe was a ‘‘public place’’ within the 
meaning of the county bye-laws. The drought exposed some islands in the 
river and it was alleged that some boys had discharged stones from catapults 
from them. Could it be said that they had discharged stones from catapults 
in a ‘‘public place’’? The magistrates answered this question in the negative. 
and this decision may not cause surprise when it is remembered that, as a 
general rule, the bed of a non-tidal river belongs to the owner of the land 
through which it flows. However, it should not be assumed that private pro- 
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perty can never be a ‘‘public place,’’ although it has been decided that a public 
house is not a ‘‘publie place’’ for certain purposes (Brannan v. Peek [1948] - 
1 K.B. 68). For the purposes of s. 15(1) of the Road Traffic Act, 1930, for 
example, ‘‘public place must be read as meaning a place to which the public 
have access, i.e., have access in fact’? (per Lord Goddard, C.J., in Elkins v. Car- 
lidge [1947] 1 All E.R. 829, where it was held that a car park of an inn was 
a “public place’’) and a ‘‘ ‘public place’ is presumably a place to which the 
public have access for themselves and their vehicles although it may be private 
property and although the right of access like the use of a public road may not 
be unlimited’’ (per the Sheriff-Substitute in Macdonald v. McEwan [1963] 
S.L.T. 26, where it was decided that vacant ground adjoining an official park- 
ing place was a ‘‘public place’). The term ‘‘public place’’ has also been found 
to include the beach (Re Birch (1855), 15 C.B. 748), a railway carriage in 
transit (Langrish v. Archer (1882), 10 Q.B.D. 44), an omnibus (E. v. Holmes 
(1853), Dears. C.C. 207) and a field in which there were people watching a 
point-to-point race meeting (R. v. Collinson (1931), 23 Cr. App. R. 49). Of 
course, in any particular case, the meaning of ‘‘public place” depends upon 
any definition contained in a relevant statutory provision (see, e.g., s. 81 of 
the Public Health Acts Amendment Act, 1907) or the context in which the 
term is used.—S.J. 


PARKING IN Towns 


THERE. can be no doubt that the parking of motor vehicles in the centre of 
our cities and towns is a serious problem for motorists and policemen alike and 
‘that the law relating to obstruction is not generally nor easily understood. In 
a letter to the Daily Telegraph (11th September) Lord Ashbourne said that 
in certain streets notices were found restricting the hours of parking or for- 
bidding it altogether and he thought it was logical that, where no such restrict- 
ion or prohibition was imposed, parking should be presumed to be permitted. 
However, as the writer remarked, this is not the case, as a person may be charged 
with obstruction in streets where no restrictions are in force, and we have 
noticed that motorists park their cars in certain streets in- London which do 
not have signs restricting or prohibiting parking, apparently without impeding 
the flow of traffic, and then, from time to time, a policeman appears and makes 
a note of the numbers of the vehicles. We agree with Lord Ashbourne when 
he says: ‘‘If the parking of cars in a particular street is likely to cause obstruct- 
ion, then parking should be prohibited or restricted.” It may not be possible 
to display notices in all the streets in the centre of our cities and towns but 
it seems to us that it would be helpful if, in those streets where parking is 
regarded as an obstruction, a yellow strip one yard in length was painted 
on the kerbstone every five, or even ten, yards. This would save many moto- 
rists from unwittingly committing an offence and it would do much to en- 
courage the full co-operation between the police and the motorist which is 
desired by all concerned.—8.J. 


-MIsTAKE oF LAW 


Money paid voluntarily under a mistake of law is not normally recoverable. 
This proposition,. which is well established, forms the basis of the decisions 
in William Whiteley, Ltd. v. R. ((1909) 101 L.T. 741), National Pari-Mutuel 
Association v. R. ((1930) 47 T.L.R. 110) and Sebel Products, Ltd. v. Commis- 
stoners of Customs and Excise ([1949] 1 All E.R. 729), in each of which tax 
or duty paid voluntarily under the mistaken view that it was exigible was held 
to be irrecoverable. The question whether the law of Scotland must be deemed 
to incorporate that proposition was recently considered by the Court of Session 
in Glasgow Corporation v. Inland Revenue ([1959] S.L.T. 230). There the 


38 THE BOMBAY LAW REPORTER. [voL. Lxtl, 


pursuers brought an action for declerator that they were not liable to pay 
purchase tax on stationery manufactured by their printing department and 
supplied for the use of their other departments, and for repayment of purchase 
tax money paid by them in respect of chargeable goods manufactured by their 
printing department between 1951 and 1957. The Court held, by a majority, 
that the pursuers had beem improperly charged purchase tax in respect of 
chargeable goods in their stationery department to enable them to carry out 
their public services, as distinct from trading undertakings, and—unanimously 
—that purchase tax payments made by the pursuers under an error in statu- 
tory interpretations could not be recovered. Earlier Scottish cases, such as 
Stirling v. Earl of Lauderdale (1733), the report of which is a model of bre- 
vity: ‘‘condictio indebiti sustained to one who had paid errore jurts’’, appear 
to favour the view that a payment made in error of law was recoverable, but 
in the light of what had since been said on the matter they were brushed aside 
as not being authoritative. It has never been decided by the Courts in Scot- 
land whether an error of law, particularly in the interpretation of a public 
statute, will ground an action based on the condictio indebiti, a doctrine which 
comes from the Roman law, but, as the Lord President pointed out, ‘‘the doc- 
trine is an equitable one and in the case of an error in interpreting an Act 
of Parliament the balance of. the equities are in favour of excluding repay- 
ment’’. That statement seems, with respect, to underrate the intricacies of 
modern fiscal legislation; and, if wider equities are being considered, some 
weight should be given to the warning of Vaisey, J., in the Sebel case (at p. 
732) that ‘‘the taxpayer, who is too often tempted to evade his liability and to 
keep in his own pocket money which he ought to have paid to the Revenue, 
will find too ready an excuse in the plea that the Revenue Authorities will, if 
they can, keep in their coffers, if they can get it there, money which the tax- 
payer was under no obligation to pay to them and they had no right to 
demand’’.—L.J. 





PROFESSIONAL PRIVILEGE 

ComatuNnIcaTIons made to and from a legal adviser for the purpose of obtain- 
ing legal advice and assistance are protected from disclosure in the course of 
legal proceedings, both during discovery and at the trial. The privilege is 
the privilege of the client and his successor in title, but this does not apply 
in cases of testamentary disposition by the client as between different parties, 
all of whom claim under him (Russell v. Jackson [1851] 9 Hare 387). Put in 
another way, the testator’s right to claim privilege belongs equally to all who 
derive title under him. This may place a solicitor who is asked to disclose in- 
formation about a will prepared by him which subsequently becomes the sub- 
ject of a dispute in a difficult position. The Council of the Law Society have 
recently considered this problem and have obtained an opinion from leading 
counsel upon the general principles involved (The Law Society’s Gazette, 
September, 1959, p. 619). ` 

In the case which led to the opinion being taken a solicitor prepared two 
wills for a testator and later acted for the executors named in the wills and 
beneficiaries under them in probate proceedings in which they were plaintiffs. 
The defendant opposed the wills on certain grounds, and the defendant’s soli- 
citor required a full statement from the plaintiffs’ solicitor in his capacity as 
solicitor for the late testator relating to his knowledge of the circumstances in 
which the testator had made the wills. Counsel took the view that, as a matter 
of law, the plaintiffs’ solicitor could be compelled upon subpoena to answer 
questions as to statements made to him by the testator, since no privilege could 
be claimed, and, further, that the plaintiffs’ solicitor could not by any other 
means be compelled to disclose such material unless he were a party to the 
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proceedings and interrogatories were administered to him. Difficult questions 
of professional ethics are bound to arise in such circumstances: the plaintiffs’ 
solicitor owed a professional duty to his present clients, the plaintiffs in the 
probate action, and in regard to the same matters he owed a duty, during the 
testator’s lifetime to the testatoor which continued for the testator’s estate to- 
wards all those who may ultimately be found entitled to succeed to the estate. 
Two courses appear to be open: the solicitor may ask to be relieved of his 
retainer, so as to be available as a witness, in which case he could either refuse 
any advance statement of his evidence or make it ‘available to anyone who 
asked for it, or he could continue to act for his clients in which case, in coun- 
sel’s view, the information in the solicitor’s possession should be made avail- 
able in the form of a statement to all the parties andthe Court. In the light 
of this advice the Council of the Law Society decided as a matter of etiquette 
that the solicitor should make available a statement of his evidence regarding 
the execution of the will and the circumstances surrounding it to anyone con- 
cerned in the proving or challenging of that will who asked him for such a 
statement, whether or not he acted for those who were propounding the will. 
—Ld. 


REVIEWS. 


Everyman’s United Nations. New York: Published by the United Nations 
Office of Public Information. Sixth edition 1959. Roy. 8 vo. Pages xm-} 
607. Price: $3.50. 


THis is a complete hand-book of the functions and activities of the United 
Nations and its Related Agencies during 1945 to 1958. It is an accurate, un- 
biased and complete story of the United Nations presented in a form that 
fulfils the needs both of the expert and the casual reader, There is no inter- 
national question on which anyone can claim to be properly informed unless 
his information includes the facts.of United Nations’ participation. This book 
properly provides all those facts clearly, completely and concisely. This edi- 
tion is specially divided into three. Parts. Part I contains Description and 
Purposes of the United Nations; Part II deals with the work of the United 
Nations; Part III embodies Inter-Governmental Agencies related to the United 
Nations. The appendix includes the full text of the United Nations’ Charter 
and Statute of the International Court of Justice, and the Universal Declara- 
tion of Human Rights. This edition especially constitutes the basic history of 
the Organisation. Those who are interested in International law will find it 
very serviceable. > 


Rivers in International Law. By F. J. BERBER, Dr. Jur. London: Stevens & 
Sons Limited. Bomsay: N. M. Tripathi (P.) Ltd. 1959. Demi 8 vo. Pages 
x1+296. Price: Rs. 36. 


Tus book deals with a’complicated topic which has come into existendée for 
` some years past. The increasing use of hydro-electric power has led to the 
formation of many international treaties. The use of water for irrigation pur- 
poses has become a topic of international concern. Disputes about the distribu- 
tion of river water are increasing of late and it has become very difficult to 
come to satisfactory solutions. Several international law associations are try- 
. Ing to solve this intricate problem. This book is in the main a translation of 
the German edition published in 1955. Reference to cases and treaties is care- 
fully given in the index at the end of the book. Practitioners will’ surely find 
this book very helpful in solving some of the knotty points of this very intri- 
cate topic. 
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Introduction to the Constitution of India. By Durea Das Basu. CALCUTTA: 
S. C. Sarkar & Sons Private Ltd., 1-c, College Square. 1960. Demi 8vo. 
Pages xv+362. Price: Rs. 10. ; 


THE object of this book is to furnish a comprehensive and reliable Introduc- 
tion to the Constitution of India for general readers and students. This, pur- 
pose is fully achieved by the learned author. The basic principles underlying 
the Constitution are carefully explained. The book traces the constitutional 
history of India upto the making of the present Constitution—pointing out 
the salient features of each of the pre-Constitution landmarks. The present 
Constitution has been fully analysed and a number of charts and tables have 
been incorporated to present a graphic view of the constitutional .system. 


Practice and Procedure of Indian Parliament. By S. S. Morg; Advocate, 
Supreme Court. Boxsmay: Thacker & Co., Ltd., Rampart Row.’ 1960. Demi 
8 vo. Pages x1v-+569. Price: Rs. 27.50. 


Tus work eminently fulfils the purpose of supplying a book dealing with 
the procedure of Indian Legislature. It is a very valuable guide to all students 
of public life. The learned author traces the evolution of Parliamentary prac- 
tice and procedure from 1854 when the Legislative Council was first establish- 
ed. He traces the material changes in the composition and functions of the 
Legislatures which were effected from time to time. Comparison is also made 
between our institutions and those of Great Britain and the Dominions. The 
learned author has carefully explained the different stages of the growth of 
the legislative procedure. The primary purpose is to lead the reader from 
more general subjects to distinct particulars. Marginal notes have been given 
for ready reference. The learned author has discharged his laborious task with 
sound judgment, great care, and deep erudition. 


The Estate Duty Act. By D. H. NANAVATI, B.A., LL.B., Solicitor. BOMBAY: 
N. M. Tripathi Private Ltd., Princess Street. 1960. Roy. 8 vo. Pages xxx 
+480. Price: Rs. 25. 


Tuis book is intended for the guidance of ‘lawyers and accountants dealing 
with estate duty cases. The Indian Act closely follows the language of the 
corresponding English Statutes. The learned author has carefully explained 
in simple language the intricate provisions of this Act. At the foot of each 
‘section the relevant pages of the commentary have been noted for easy refer- 
ence. The Estate Duty Rules and the Estate Duty (Controlled Companies) 
Rules have been printed at the end of the book. A comparative table in respect 
of the sections of the Indian Act and the corresponding English Statutes is 
given for purposes of comparison. On the whole this is a very laborious com- 
mentary on the Act and is sure to be found useful for purposes of reference. 


aN 


Principles of Equity. By TRKAMLAL R. DESAI, B.A., LL.B., Vakil, High Court. 
Bombay. Eighth edition by RAMESHCHANDRA KANTILAL SHAH, LL.B., Advo- 
cate, High Court, Bombay. . Caucurra: S. C. Sarkar & Sons, Private Ltd., 
1-c, College Square. 1959.. Demi 8vo. Pages xvi+302. Price: Rs. 10. ; 
Tms edition has been fully ‘and carefully revised. The Indian Trust Act.. 

is here reproduced. Some portion of this’ edition is ‘completely rewritten by 

_ the present editor. “Students of law will find it useful in studying the compli- 
cated principles of equity.. ` ¢ aia i 2 ai ay A a 
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INVESTIGATION AND JUDICIAL INTERVENTION.* 


Cope of the penal offences and their investigation and punishment to the 
offender are functions of paramount importance for the welfare of any society. 
These functions and powers are vested in the State. It is the function of the 
Legislature to enact and lay down what is an offence and what is the punish- 
ment for the same; it is for the Executive to investigate and to put the offenders 
to trial; and it is for the Judiciary to hold the trial of the culprit and, if guilty, 
to convict and sentence him. These functions of the State in a democratic State 
are divided into three spheres. These are referred to as the three powers of 
the State in political science and great importance is attached to their inde- 
pendance and separation. An important theory is that separation of these 
powers is essential for the preservation and for safe-guarding of the liberties 
of the subject. This principle has been very lucidly expressed in a judicial 
decision of the Privy Council in the case of Emperor v. Nazir Ahmed.’ Lord 
Porter, who delivered the judgment, has observed thus (p. 249) :— 

“,..The functions of the Judiciary and the Police are complimentary, not over-lap- 
ping, and the combination of individual liberty with a due observance of law and order 
is only to be obtained by leaving each to exercise its own function, always of course 
subject to the right of the Court to intervene in an appropriate case when moved under 
s. 491 of the Criminal Procedure Code to give directions in the nature of habeas corpus.” 
In India in the past even in spite of distinct system of judicial administration 
it was felt that the Executive could dominate over the Judiciary by combina- 
tion of judicial functions in the Revenue Officers and secondly by the avail- 
able influence in the appointments of the judicial officers. However, in seve- 
ral provinces separation of the Judiciary as a distinct body and independence 
in their appointments and tenure has been gradually realized in the present 
days. .But there has been a greater change in judicial administration in India 
in recent times. The Constitution which provides for the fundamental rights 
of the people has vested rights in the Judiciary to safeguard the same. The 
eonflict on this count and in this context whenever visible between the Judi- 
ciary and the Executive is therefore for the upholding of the rights and liber- 
ties of the people; and if the Judiciary has tried to dominate over the Execu- 
live it is for such a noble cause. It has never been felt that judicial domina. 
tion over the Executive could have any contrary resultant effect. By the 
judicial domination over the Executive for protection of the rights of the 

_ subject, the theory of the separation of power has suffered a change and has 
` witnessed in the judicial domination a congenial consequence. This changed 
outlook need to be carefully noted for further enunciation of the theme of the 
present article. 

‘ In fact the resultant breach of the principle of separation of power by judi- 
cial domination over the Executive has more proximately and clearly achieved 
: ‘thè precise aim of the principle itself. 

It is an accepted position that investigation of a cognizable offence is an 
absolute right of the police. It is laid down by the binding, authority of the 
Privy Council in the case of Emperor. v. Nazir Ahmed that investigation is a 
statutory privilege of the police and the Judiciary has no right to interfere 
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with the investigation and its course. The only limitation on this right of the 
Executive arises at the stage of the arrest and it is the right of the Court to 
intervene by issue of direction in the nature of habeas corpus. There may be 
instances where investigation by the police may be felt as a detested harrass- 
ment and a needless trouble started by the Executive. There may be instan- 
ces when investigation is started by some vexatious and scheming complaints. 
In the abovesaid case the Lahore High Court had quashed investigation of 
complaints and cross complaints as vexatious. However, their Lordships of 
Privy Council confined themselves only to the positive aspect viz. the rights of 
the Judiciary to intervene and held that in absence of specific provision in the 
Crimina] Procedure Code the High Court had no power or jurisdiction to quash 
the investigation proceedings. Clearly investigating machinery is not an inferior 
criminal Court and in such cases provisions of ss. 485 and 439 could not apply. 
It was clearly held in this important case that provisions of s. 561A merely 
enunciated the existing inherent rights of the High Court and did nof purport 
to invest the High Court with any additional rights and under this provision 
the High Court did not have authority or jurisdiction to intervene and quash 
the investigation proceedings. It is observed in the said case thus (p. 249) :— 

“...it is of the utmost importance that the judiciary should not interfere with tha 
police in matters which are within their province and into which the law imposes upon 
them the duty of enquiry. 5 

In India, as has been shown, there is a statutory right on the part of the police to 
investigate the circumstances of an alleged cognizable crime without requiring any autho- 
rity from the judicial authorities, and it would, as their Lordships think, be an unfor- 
tunate result if it should be held possible to interfere with those statutory rights by an 
exercise of the inherent jurisdiction of the Court. ..the Courts functions begin when a 
charge is preferred before it and not until then. It has sometimes been thought that 
s. 561A has given increased powers to the Court which it did not possess before that 
section was enacted. But this is not so. The section gives no new powers, it only pro- 
vides that those which the Court already inherently possess shall be preserved and is 
inserted, as their Lordships think, lest it should be considered that the only powers pos- 
sessed by the Court are those expressly conferred by the Criminal Procedure Code and 
that no inherent power had survived the passing of that Act.” 

Before referring to the recent changed approach by the Bombay High Court 
as indicated in the case of State v. Murlidhar,? it will be first convenient to 
peruse the provisions of the Criminal Procedure Code from which the police 
draw their power of investigation. (For the present purpose provi- 
sions regarding the investigation of the cognizable cases need only be consi- 
dered because upon their own initiative the police can investigate into com- 
mission of the cognizable cases only). In cognizable cases right to investigate 
(without the order of a Magistrate) is conferred upon the police officer under 
provisions of s. 156 of the Criminal Procedure Code. Investigation itself can 
be roughly divided into three modes, viz.: interrogation to witnesses includ- 
ing the accused (ss. 160 and 161, Criminal Procedure Code) ; search and seizure 
(s. 165, Criminal Procedure Code) ; arrest of the suspect (s. 54,. Criminal Pro- 
cedure Code). 

At first it may be noted that a police officer starting investigation under the 
provisions of s. 156 has, under s. 157, Criminal Procedure Code, an obligation 
to report forthwith to the Magistrate empowered to take cognizance of such 
offence and then to proceed to the spot for investigation of facts and circum- 
stances of the case. The important right to examine the witnesses vested in 
police and which is not subject to judicial supervision appears only to be of a 
limited character. A police. officer cannot compel attendance of a witness and 
cannot issue or obtain a warrant for the same and a person disobeying orders 
of the police officer issued under s. 160 can be only prosecuted under s. 174 
of the Penal Code (Queen Empress v.-Jogendra Nath Mukerjee®). Further 
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a person examined by the police is not bound to state the truth and he cannot 
be prosecuted for telling a lie e.g. for an offence under ss. 202 and 203 of the 
Penal Code (Queen Empress v. Sankaralinga Kone*+). Thus this privilege of 
the police investigation (without any obligation to report to the Magistrate) 
is only of a limited character. With the power to sedrch under s. 165, Crimi- 
nal Procedure Code, there is cast a liability to send record of the search forth- 
with to the Magistrate empowered to take cognizance under s. 165 (5), Cri- 
minal Procedure Code. Right of arrest of the suspect can at any time be inter- 
fered with by the judiciary by an order for release on bail. Further, if the 
investigation is not completed within 24 hours the investigating officer must 
send the accused forthwith to the nearest Magistrate (whether he has jurisdic- 
tion to try the case or not) and obtain remand order (s. 167, Criminal Pro- 
cedure Code). There are also further provisions in the Code of Criminal 
Procedure which require the investigating officer to maintain a diary of his 
proceedings, setting forth various details (s. 172, Criminal Procedure Code) 
and the object of recording these case-diaries is to enable Courts to check the 
method of investigation by the police (Peary Mohandas v. D. Weston®). 
Finally, it is prescribed under s. 173, Criminal Procedure Code, that investiga- 
tion shall be completed without unnecessary delay and as soon as it is com- 
pleted a police report or charge-sheet shall be submitted to the Magistrate em- 
powered to take cognizance of the case. Thus at every important stage of the in- 
vestigation of a cognizable offence the Magistrate has the opportunity of supervis- 
ing the investigation. Further at the stage of report under s. 173, Criminal Proce- 
dure Code, even if charge-sheet is not filed the investigating officer has to obtain 
orders from the Magistrate to file the papers on the ground that the evidence 
does not warrant initiation of judicial proceeding against the accused. How- 
ever at such stage it has been held in the case of State v. Murlidhar that the 
Magistrate can compel the investigating officer to file charge-sheet instead of 
allowing the papers to be filed. This decision is a landmark in the history of 
the judicial and executive conflict. It is observed by J. C. Shah J. in State 
v. Murlidhar thus (p. 1661) :— 

“In our view, the power to call for a charge-sheet from the Investigation Officer who 
has asked for a Summary after investigating a cognizable case is vested in the Magistrate 
because the Magistrate is required by law to deal with the report made to him judicially 
and also because the Magistrate has supervisory control over the investigation by a police 
officer in the course of the investigation of an offence.” ! 
A point that needs some further consideration is what is the extent of this super- 
vision by the Magistrate. There is no provision in the Code as to what a 
Magistrate has to do with reports received under s. 157 during the pendency of 
the investigation in pursuance of his supervisory powers and whether in a fit ` 
case he can interfere with the investigation. The observations of the Privy 
Council in the case of Nazir Ahmed are inconsistent with the purpose of the 
investigation which is clearly to submit a report under s. 178, Criminal Pro- 
cedure Code, to a competent Magistrate. It sounds queer that a Macistrate 
who at the close of the investigation can direct the proceedings to be filed up 
or can direct submission of the charge-sheet cannot in a fit cage during the course 
of the investigation intervene’ and quash the investigation proceedings. It can 
be reasonably urged that if right of supervision postulates right to correct and 
intervene at the final stage and if a Magistrate has a right of supervision under 
s. 157 over the investigation right from the initiation then he has also the autho- 
rity to intervene to correct or quash the investigation proceedings at any stage. 
Before reverting to this main theme of the article it will be interesting to view 
the. probable intervention by the Magistrate in the said right and privilege of 
the police in a hypothetical case of a cognizable offence where the police officer 
has already started the investigation but where a Magistrate on receint of a 
private complaint refers the matter to him under the provisions of s. 202, Cri- 


é 
4 (1900) 23 Mad. 544. . + % BF (1911) 16 O.W.N, 145. 


44 THE BOMBAY LAW REPORTER. [VOL LXII. 


minal Procedure Code, for inquiry and investigation. In such referred mat- 
ters the investigation though by police becomes an investigation under the 
directions and under the jurisdiction of the Court. When a Magistrate has 
referred a complaint for investigation under s. 202, Criminal Procedure Code, 
it has been held by the Bombay High Court in Emperor v. Haji Nur Mahomed® 
that it is not competent to the police to send up the accused for trial on a 
charge-sheet after the investigation; the only action they can take is to make 
a report to the Magistrate and in such a case s. 156(3) has no application. 
However the Madras High Court has taken a contrary view and has held in 
the case of Vijayaraghavachartar v. Emperor’ that the mere fact that a pri- 
vate complaint is filed in a Court and the Magistrate takes cognizance of a 
complaint and refers the matter to him under s. 202 does not and cannot 
deter the police from inquiry into the offence which has been committed and 
which has come to their knowledge in course of their duty from other persons. 
The Calcutta High Court has taken a similar view to that of the Bombay High 
Court in the case of Isaf Nasya v. Emperor® that the only action police can 
take in such a case is to report to the Magistrate and they have no power to 
submit a charge-sheet and send the accused for trial. Apart from the contro- 
versial point of effect of sending the complaint for inquiry to the police when 
the case is referred under s. 202, Criminal Procedure Code, one point is clear 
that a Magistrate can ask the police to investigate into a cognizable case under 
s. 202, Criminal Procedure Code, and such investigation is under directions 
and supervision of the Court and such investigation can be quashed by the 
Magistrate at any stage. So if a Magistrate can quash the investigation pro- 
ceeding of a cognizable case referred to the police under s. 202 of the Crimi- 
nal Procedure Code because it is under his directions and supervision, it sounds 
curious that a Magistrate cannot quash an investigation of a cognizable offence 
started by the police under s. 156, Criminal Procedure Code, which is also 
under his supervision. It cannot be said that the provisions of s. 157(1), Cri- 
minal Procedure Code, are meant only for the Magistrate to act as a custodian 
and to receive reports of the investigating officer and to maintain a record of 
the same. That the Magistrate has to supervise clearly indicates that he has 
to apply his mind to such report and hence it can be validly urged that it is 
open to him to intervene and correct or quash the investigation in a fit case 
in exercise of his supervisory powers because there is no bar in the Code of 
Criminal Procedure for exercise of such discretion and absence of a provision 
expressly conferring such power under s. 157(/) is not decisive. 

The absence of power to quash the investigation proceedings is not decisive 
and unless specifically barred the Magistrate would be entitled to act under 
* s. 157 is an approach which is not considered in the decision of the Privy 
Council in the case of Emperor v. Nazir Ahmed. The decision of the Privy 
Council is based only on a reasoning that the High Court could not interfere 
with the investigation for want of positive provision expressly conferring such 
right. 

However, if it can be held that a Magistrate has supervisory powers over 
the investigation and that he can intervene in the investigation at any stage 
then evidently it will be open to the High Court to interfere with the investi- 
gation proceedings to correct or quash the same. “This approach that there 
is no specifie bar for such interference in exercise of his supervisory powers 
and the absence of positive provision enabling such interference is not decisive 
finds substantial support in the case of State v. Murlidhar. The point that 
arose before their Lordships in this case was whether in a cognizable case a 
Magistrate can direct an investigating officer -to submit a charge-sheet when the 
police officer has not filed a charge-sheet and has in submitting his report under 
s. 173, Criminal Procedure Code, requested issue of A, B or C summary. In 
this case it has been held that the Magistrate has such authority and jurisdic- 
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tion. The important observations in the judgment supporting the above stated 
approach are as follows (p. 1659) :— 

“The learned Government Pleader contends that jurisdiction with which the Magis- 
trate is invested to deal with and dispose of the report judicially, does not import the 
power to order that a charge-sheet be lodged against the accused. The sole argument 
urged in support of this contention is that there is no such power conferred by the Code 
upon a Magistrate. In our view, absence of a provision expressly conferring such a power 
is not decisive.” P 
Then at p. 1660 it is observed as follows :— 


« ..But the Magistrate has in a proper case power to demand that a charge sheet be 
filed and, in our judgment, there is nothing in the scheme of the Code which justifies 
the view that the Magistrate who has power to supervise the investigation, has no power 
to correct the opinion of the police officer, though he has, as is conceded, power to ignore 
the police, officer’s opinion. We would require some. strong indication in the Code which 
may justify the view which the learned Government Pleader is asking us to adopt, but 
none such is to be found in the Code.” 

The principle laid down by the Privy Council of absolute right of the in- 
vestigation by the police in the case of Nazir Ahmed needs reconsideration 
by the Supreme Court in view of the greater important role that .the Judiciary 
has to play under the Constitution and in view of the new approach which is indi- 
cated in the case of State v. Murlidhar, viz. that the absence of provision con- 
ferring positive right is not decisive in exercise of the supervisory powers. 
However, it will be expedient and in consonance with the aspirations of the Con- 
stitution framers that instead of leaving this point for judicial interpretation 
and decision, the matter is set at rest by a suitable amendment in the Criminal 
Procedure Code clarifying the extent of Magisterial supervision and investing 
positive rights in the judiciary to intervene and to correct and quash the in- 
vestigation proceedings in a fit case. ` 


GLEANINGS. 


CROSS-EXAMINATION OF ÅCOUSED AS TO CHARACTER 


Ir is not necessary to subscribe to any particular theory of justice in order 
to agree that whenever it is possible for a Judge to exercise diseretion—be it 
in the severity of a sentence or the award of costs or an injunction or in any 
other case—then he does not act wholly fettered by the lew. He can examine 
all the facts of the case and freely perform what he considers to be justice. 

Without wishing to develop a full exposition of the nature and desirability 
of justice it is the purpose of this article to examine the workings of a parti- 
cular example of justice (illustrated by R. v. Cook [1959] 2 All E.R. 97) and 
to suggest that it is not wholly satisfactory. Law is the same for all men. 
Law has an effective sanction for its breach. This is not the case with justice. 

By s. 1 proviso (f) of the Criminal Evidence Act, 1898, an accused giving 
evidence cannot be cross-examined as to character unless ‘‘the nature or con- 
duct of the defence is such as to involve imputations on the character of the 
prosecutor or the witnesses for the prosecution’’. . 

Tt will be apparent that this enactment should be given some restrictive 
interpretation. This is because its protection is obviously enough provided 
only for those prisoners who dispute their guilt. But if a prisoner disputes 
his guilt he is (unless a restrictive interpretation be given) automatically cast- 
ing 'imputations on the character of witnesses for the prosecution, except in 
one case. 

This one case is where his defence is a confession and avoidance. In all other 
cases a defence must of necessity be a traverse. Thus, the defence involves 
the imputation that the prosecution witnesses or some of them are either lying 
or mistaken. In many cases an accused is totally unable to indicate which of 
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these two possibilities is the real cause of the difference in testimony and must, 
therefore, allege both; almost always there has been ecross-examination in the 
course of which witnesses insist that they were not mistaken; in any event it 
is plain that in the case of a witness who comes to Court to swear away another 
man’s reputation and liberty, mistakenness of testimony, whilst certainly not 
perjury, may be reasonably considered as serious a blemish on character as 
carelessness in driving that lethal’ guided missile, a motor car. 

Furthermore, there is a growing practice on the part of the police to rely 
for conviction of an accused upon a statement or statements alleged to have 
been made by the accused. It is not the purpose of this article to deal with 
the desirability of this practice either as regards its liability to abuse or as 
regards its ultimate effect upon police efficiency. The cases of George Roberts, 
the deaf mute who had never been taught any known sign language but who 
nevertheless ‘‘signed’’ an eight page ‘‘confession’’ to murder, and of Walter 
Jessop, the detective who was convicted of forging prisoners’ ‘‘confessions’? 
are, one hopes, atypical. Nevertheless it must be faced that almost every ac- 
cused who disputes his guilt will, inter alia, be confronted with the necessity of 
disputing the authenticity of a statement alleged to have been made by him. 
Thus he is faced with the necessity of saying that the police evidence is in- 
correct and (since there is here no room for mistake) accordingly lying. It 
is logically impossible to make distinctions between lies as to one matter and 
lies as to another as far as concerns the imputations involved on the character 
of the liar; and the universal recognition of a dispute over the authenticity of 
a statement casting an imputation on the police, reinforces the foregoing re- 
marks as to any dispute as to guilt doing the same. 

Thus, except in the cases of confession and avoidance, cases which it is 
thought are hardly typical and hardly the kind for which the statute basically 
offered its protection, the statute unless interpreted restrictively gives the 
accused no protection whatever. 

Faced with this problem the Courts have refused to give the statute a 
restrictive interpretation, but have sought to rely on notions of justice to pro- 
tect the accused. 

In R. v. Hudson ([1912] 2 K.B., at p. 470) a full Court rejected the idea 
of restrictive interpretation, saying ‘‘the words of the section...must receive 
their ordinary and natural interpretation. ..it is not legitimate to qualify them 
by adding or inserting the words ‘unnecessarily’, or ‘unjustifiably’, or ‘for 
purposes other than that of developing the defence’, or other similar words’’. 

What protection is then left to a prisoner who disputes his guilt? In Cook’s 
case, the Court of Criminal Appeal applied what it termed the principle of 
R. v. Jenkins ([1945] 114 L.J.K.B. 425), saying that ‘‘the attempt to give the 
words a limited construction has led to decisions which it is difficult to recon- 
cile; now that it is clearly established that the ‘trial Judge has a discretion 
and that he must exercise it so as to secure that the defence is not unfairly. 
prejudiced, there is. nothing to be gained by seeking to strain the words of 
s. l, proviso (f) (ii) in favour of the defence. We think, therefore, that the 
words should be given their natural and ordinary meaning and that the trial 
Judge should im his discretion do what is necessary in the circumstances to 
protect the prisoner from an application of s. 1, proviso (f) (ii) “that would be 
too severe”, (Italics added). 

Thus the prisoner is to be deprived of any protection of the law, on which 
he would be entitled to insist as of right, and to be left to the discretion of the 
Judge for protection when the application of what is conceded to be the plain 
law would be too severe. So far as the writer is aware this treatment of a 
statute is unique. 

In Cook’s case the accused suggested that à statement he made and upon 
which the prosecution relied had been obtained by means of a threat that, if 
he did not speak, his wife would be charged. Prosecuting counsel then indi- 
cated that he wished to cross-examine as to character. The chairman said that 
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whilst he was strictly entitled so to do it seemed unnecessary (in the light of 
the strength of the other evidence). The accused had received no previous 
warning that the way he was conducting his defencé might put his character 
in issue. 

The questions as to the character of the accused were then put and he was 
convicted. On appeal the Court of Criminal Appeal agreed that the defence 
had been so conducted as to involve an imputation on the character of the 
police. Therefore the trial Judge had a discretion whether or not to allow 
eross-examination as to credit. It was well settled that the Court would not 
interfere with the exercise of a discretion by the Judge below unless he had 
erred in principle or there was no material on which he could properly have 
arrived at his decision. However, the Court thought that in the instant case 
the trial Judge had not purported to exercise his discretion at all, as he had 
been of the erroneous opinion that he had no discretion and was bound to 
allow the cross-examination as to credit. Being thus entitled to review the 
exercise of discretion the Court of Criminal Appeal came to the conclusion 
that since there had been no warning as to the effect of the defence, the cross- 
examination as to character should not have been allowed. 

It need not, therefore, be imagined however that this meant the prisoner’s 
appeal was allowed and that he was discharged. The proviso to s. 4(1) of 
the Criminal Appeal Act, 1907 reads: ‘‘Provided that the Court may, notwith- 
standing that they are of opinion that the point yaised in the appeal might 
be decided in favour of the appellant, dismiss the appeal if they consider that 
no substantial miscarriage of justice has actually occurred’’. Here the Court 
did so consider and the appeal was dismissed. 

By way of summary it can now be stated shortly what the position is in 
regard to cross-examination as to character of an accused person. First, the 
. words of the statute which regulate such cross-examination are wide enough 
to make it perfectly certain that in the overwhelming majority of cases an 
accused who disputes his guilt will of necessity be outside the protection (if 
any) of that statute. The Courts have not seen fit to place a restrictive inter- 
pretation on the words of the statute; they have preferred by a kind of criminal 
equity to ‘give the accused what protection they think fit by reliance upon the 
Judge’s diseretion. The objection to this is that an accused wants, and in the 
best interests of society. should have, the protection not of justice but of law. 
The objection to justice is that matters of discretion are not subject to an 
adequate review. It is not within the scope of this article to deal with the 
circumstances in which an exercise of judicial discretion can be reviewed, but 
to make a broad generality, the position is not unlike that of review of a 
judicial decision in the days before an appeal was brought into accord with 
modern notions of propriety and expressed to be by way of rehearing. 

However, there are cases in which a decision based on justice can be review- 
ed, and Cook’s case was one such. But the unfortunate prisoner had a double 
dose of justice. After it was determined that the judicial discretion had not 
been rightfully exercised against him below, .the Court of Criminal Appeal pur- 
suant to its own discretionary powers, decided that he should have no remedy 
for the impropriety that had been practised against him.—L.J. 


SERVIOE on INFANT 


WHERE in a matrimonial cause a document is required to be served on a 
person who is an infant, the document must, unless otherwise directed, be 
served on the father or guardian of the infant (Matrimonial Causes Rules 
1957, r. 66(3) ). The duty so imposed is mandatory (Stanga v. Stanga [1954] 
2-All E.R. 16), and in Roberts v. Roberts and Peters ({1959] 2 All E.R. 209) 
Stevenson, J., decided that service of a petition for divorce on an infant co- 
respondent personally vitiated all subsequent proceedings, and in those cir- 
‘cumstances the correct procedure was for the petitioner to move the Divisional 
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Court to set aside the decree nisi and ask for a re-hearing of the petition. That 
case may be contrasted with Watts v. Watts ([1959] 2 All E.R. 687) where 
the petitioner obtained a decree nist of divorce on the ground of her husband’s 
adultery with the woman named, the suit being undefended. Subsequently it 
was discovered that the woman named, on whom the petition had been served 
personally, was an infant. The petitioner then applied by summons, under 
the proviso to r. 66(3), that the service on the infant should be deemed good 
service, the infant’s father, who was present in Court, having stated that he 
did not wish to contest the suit on behalf of his daughter and having consented 
to waive any lack of proper service. Sachs, J., acceded to the request and held 
that the service on the infant would be deemed good service. A similar deci- 
sion, in regard to the service, on an infant husband, of a notice of appeal to 
the Divisional Court against an order of a magistrate’s Court, was given in 
Levy v. Levy ([1957] 1 All E.R. 478). —L.J. 


REPARING COVENANTS AND DRAINS 


WHERE an entire house or building is let on a lease for a substantial term, 
the repairing covenants usually extend to the drains and drainage system in 
general. Many long leases are falling in gradually, and practical questions 
concerning the extent of the lessee’s obligations with regard to the repair of 
the drains may well arise. The standard of repair will normally be such repair 
as is required to put the premises into the same condition in which one would 
expect to find them if they had been managed by a reasonably minded owner, 
having regard to the age and character of the premises and the maintenance 
of the property in such a way that only an average amount of annual repair 
would be necessary in the future. The age of the drains, therefore, must be 
taken into account, and the liability of the lessee could not be extended into 
an obligation of providing a new and modern system of drainage. Lessors 
may, however, be tempted to subject old drains to more severe tests, such as 
the water pressure test, according to which the drains are subjected to a water 
pressure test from a five-feet head of water. The necessary testing apparatus 
is kept by many local authorities who require it to test the drains of new or 
converted properties. More reasonable or fairer tests are the smoke test where- 
by smoke is injected into the drains, or the coloured water test which is free 
from the pressure which the test by water under pressure would apply. A 
tenant should refuse the last-mentioned test to be applied by the landlord 
since, in the case of old drains, it is almost certain to cause cracks in the drains. 
Indeed, the Public Health Act, 1936, s. 48 prohibits local authorities from 
directing such a test, although it authorises in appropriate cases, where the 
section is in force, the application of smoke or coloured water tests. The sta- 
tutory prohibition of the test by water under pressure indicates that the test 
is unreasonable, and statutory authority for its application, such as is to be 
found in bye-law No. 3065 under the Public Health (London) Act, 1936, is 
limited to new constructions,—L.J. 


INDECENCY WITH CHILDREN 


Tue Criminal Law Revision Committee, who were appointed on February 
2, 1959, and of whom Lord Justice Sellers is Chairman have made their first report 
(Cmnd. 835). The Home Secretary referred to the Committee the question 
what alterations should be made to provide for the punishment of a person 
who, without committing an assault, invited a child to handle him indecently 
or otherwise behaved indecently towards a child. Because of the absence of 
any assault, such conduct escapes the net of the criminal law. The Committee 
have recommended legislation to penalise any person ‘‘who commits an act 
of gross indecency with or towards a child under the age of fourteen, or who 
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incites a child under that age to such an act with him or another”. A draft 
Bill, prepared by Parliamentary Counsel, is annexed to their report. The 
clause would apply to persons of either sex who have reached the age of erimi- 
nal responsibility. Maximum penalties suggested are six months’ imprison- 
ment or a fine of £ 100 or both on summary conviction, or two years’ impri- 
sonment on conviction or indictment. The report is very simply and clearly 
expressed, and is admirably brief in stating reasons, such, e.g., as led to the 
choice of the age limit of the child incited or the omission of any age for the 
offender. There is wisdom, too, in preserving silence on the question how far 
imprisonment or fines are suitable, whether regarded as deterrent punishment 
or remedial penalties, for crimes of such a character, more particularly in the 
ease of an offender not yet adult.—L./. 





: CHEAPER To Knoox Down POLIOEMEN 


Sucu was the headline in The Times when it reported the Court of Appeal’s 
decision in the twin cases of Receiver for the Metropolitan Police District v. 
Croydon Corporation and Monmouthshire County Council v. Smith ({1957] 1 
All E.R. 78). Both cases concerned very similar facts—a policeman injured, 
while on duty, by the negligence of the defendants’ servant; at first instance, 
conflicting judgments had been given, and the cases came on together before 
the Court of Appeal. It is only necessary to refer- more fully to the facts in 
one of the cases. Let us take the case against the Croydon Corporation. Sta- 
tutory regulations compelled the plaintiff police authority to pay the police- 
man’s wages in full during the seven months while he was incapacitated and 
off duty. The policeman received £2,500 in damages for his injuries—the 
action was settled for that amount, but no claim was made by him for loss 
of wages, because he had lost nohe. The police authority then sued the defend- 
ants for the amount of wages paid to the policeman during his incapacity. 
The Court of Appeal held that this claim in quasi-contract must fail, because 
the police authority had not been discharging a debt for which the defendants 
were primarily liable. It was true that, had the policeman not received his 
wages in full from the police authority, he could have claimed them from the 
defendants, but the police authority could not assert they had paid the money 
out on behalf of the defendants, as the duty to pay in the circumstances that 
had occurred was placed by statutory regulations primarily on the police autho- 
rity itself. The police authority had not been ealled upon to pay anything they 
would not otherwise have had to pay, ùe., the wage payments they had made. 


Lord Goddard, C.J., made it clear that what the police authority had lost 
was the services of the constable and not his pay which had to be paid in any 
ease. An action for loss of services was not open to them because a police 
constable is not a servant of the police authority (A.-@. for New South Wales, 
v. Perpetual Trustee Co., Ltd. [1955] 1 All ER. 846). 


What is the effect of this Court of Appeal decision on the wider field of 
contracts of employment? Suppose an employer agrees to pay full wages if, 
at any time, his employee is incapacitated while he is on duty. Suppose then 
that the employee is injured on duty by a third party’s negligence. The em- 
ployee, in his action against the third party, cannot include a claim for loss 
of earnings as he will not have lost any. Nor, on the authority of this Court 
of Appeal decision, could the employer recover from the third party, wages 
paid to the employee during his period of incapacity, because the employer has 
paid that sum not on behalf of the third party, but because of the obligation 
embodied in the contract of employment so to do. Nor would an action for 
loss of services be successful, except in a few instances, since the Court of 
Appeal in Inland Revenue Commissioners v. Hambrook ([1956)] 3 All E.R. 338) 
circumscribed such an action to cases where the servant can properly be re- 
garded as a member of the master’s domestic honsehold—a ‘menial’ servant. 
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Vaisey, J., who was a member of the Court of Appeal in the policemen cases, 
was satisfied that the law as stated in the decision is correct but felt unsure 
whether the law as it stands is altogether satisfactory. A generous employer 
scems to be penalised. For the negligent third party, it is cheaper to knock 
down policemen or employees whose employers have contracted to give them 
full pay during incapacity, than it is to knock down employees whose con- 
tracts do not entitle them to wages if they are incapacitated. 

If an employer pays a servant during incapacity voluntarily, and not because 
of any obligation to do so in the contract, then certainly an employer could 
not recover from the tortfeasor. A voluntary payment made by A. for the 
benefit of B. is never recoverable (Macclesfield Corpn. v. Great Central Ry. 
Co. [1911] 2 K.B. 528). However, the servant could claim for loss of earnings 
in his action against the negligent third party, because he has only received 
gratuitous payments and not earnings, which connotes obligatory payments, 
from his employer. This must be so, at any rate, if there is some moral obli- 
gation on the employee to repay his employer on recovering compensation from 
the tortfeasor. As Lord Goddard, C.J., said in Inland Revenue Commissioners 
v. Hambrook ({1956] 1 All E.R., at p. 813): ‘‘It often happens that a consi- 
derate employer, relative, or some kindly disposed friend gives an injured man 
a sum equivalent to his wages during incapacity on the terms that if he re- 
covers his loss of wages as part of his special damages in an action, he should 
repay what is advanced to him...I have never known these items when claimed 
as special damages to be disallowed, provided they were reasonable. .’’. 

In Dennis v. London Passenger Transport Board ({1948] 1 All E.R. 779) 
the plaintiff, who was injured through the negligence of the defendants, re- 
ceived no wages as such during the period of his disability, but the Ministry 
of Pensions and his employer paid the plaintiff in pension and sick pay amounts, 
which equalled his wages. Denning, J., said: ‘‘As his wages have been made 
up to him by other people who expect ‘to be repaid, I think it is proper that 
the sum should be included as damages, but subject to the direction that the 
amount paid to the plaintiff by the Ministry of Pensions and (his employers), 
shall be paid to these bodies out of the sums recovered’’. Unless the Court 
made some such direction, there would be risk of the employee recovering more 
than compensation. 

What is the best course for aane to take, if he does not wish to avoid 
making payments to his employee while the latter is incapacitated. by a third 
party’s negligence, but at the same time does not see why the damages the 
third party has to pay to the employee should thereby be reduced? - Perhaps, 
it is best not to provide in the contract for wages to be paid while the employee 
is off work owing to incapacity, but to provide for a loan of money to be made, 
equivalent in amount to wages, but repayable to the extent of any special 
damages recovered by the employee for loss of earnings from the third party. 
The employee will lose nothing while he is off work, and sf that is the result 
of a third party’s negligence, that third party, unless he is a man of straw, 
will have to pay in damages loss of earnings which then, under the contract 
of employment, have to be used to repay the employer for the loan. There 
would not need to be a direction of the Court for such repayment, as was neces- 
seat ag Denms v. L.P.T.B., where the employers merely expected a 
—L 


OBSCENE PUBLICATIONS Bruun 


AFTER many alarms and excursions, the Obscene Publications Bill was passed 
by the House of Commons on April 24 , agreement having been reached on 
all save a few minor points. A more tranquil passage of the Bill in the House 
of Lords, where Lord Birkett will be its sponsor, thus seems assured. If, 
during the battles in the Standing Committee, the promoters have on the whole 
won the divisions, the Bill in its final form bears closer resemblance to the 
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Government draft than to the original Bill which was given a second reading 
some three months ago. At the report stage, the question whether expert 
evidence should be admissible on the literary or other merits was settled in 
favour of the views of the Society of Authors and the promoter of the Bill, 
when the Solicitor-General moved, and the House accepted, a new clause which 
makes it a defence to justify publication of an ‘‘article’’ as being for the pub- 
lie good on the ground that it is in the interests of science, literature, art or 
learning: the opinion of the expert witnesses as to the literary, artistic, scienti- 
fic or other merits of the article will be admissible either to establish or to 
negative that ground. ‘‘Article’’ and ‘‘publish’’, terms of art used in the 
Bill in lieu, respectively, of ‘‘matter’’ and ‘‘publication’’, have been redefined 
in fairly wide terms, but not so wide as to endanger the joke told in a club 
or to enable a new form of censorship to be imposed on radio, television, the 
cinema or the theatre. The penalties for publishing an obscene article are 
now to bé a fine of £100 or imprisonment for up to six months on summary 
conviction, and an unspecified fine or imprisonment for up to three years on 
conviction on indictment. Clause 4 of the Bill, which required all proceedings 
to be commenced with the consent of the Director of Public Prosecutions, has 
been deleted. The clause as it stood might well have resulted in an increase 
in the number of prosecutions, and might also have made a public official a 
sort of censor of literature; although in the Standing Committee the clause was 
agreed to by a substantial majority, the Government’s views prevailed at the 
report stage without a division —L.J. 


FRauD AND REOKLESSNESS 


Tue decision in Derry v. Peek ([1889] 14 App. Cas. 337), which was a civil 
action against directors for alleged fraudulent statements in a prospectus, laid 
down that no action for fraud could succeed unless it could be proved that the 
defendants knew that the representations made were false or at least that they 
had no honest belief in the truth of the representations: mere recklessness was 
not enough. This was the position at common law. In order to tighten up 
matters the Directors Liability Act 1890 was passed which made it possible 
to succeed against a director for misrepresentation in a prospectus although 
deliberate fraud could not be proved. The relevant clauses of the Act of 1890 
will now be found in s. 43 and s. 44 of the Companies Act, 1948. 


While the position as regards proof of fraud has now been settled in civil 
actions, it ig still not quite clear in relation to the criminal law. The Preven- 
tion of Fraud (Investments) Act, 1939, now embodied in a Consolidation Act 
of 1958, bearing the same title, is the statute under which a fraudulent share- 
pusher may be prosecuted. Up till recently, the number of indictments under 
this statute were comparatively few, but there has lately been a noted increase 
in them. Special knowledge of accountancy and company law is often re- 
quired in preparing such cases, and it is a tribute to the staff employed, as 
well as to counsel engaged, that proof has been forthcoming in cases where 
the evidence is often of the most complicated character, and the defendants are 
specially skilled in covering up their tracks. That the shadow of the finding 
in Derry v. Peek (supra) still overhangs the burden of proof put upon the 
prosecution in such cases, emerges from the submission made by the defence 
in the recent case of R. v. MacKinnon ([1958] 3 All E.R. 657), tried by 
Mr. Justice Salmon at the Central Criminal Court. 


The first defendant was charged jointly with other defendants on four counts 
of an indictment under s. 12(1) of the Prevention of Fraud (Investments) 
Act, 1939, which, so far ‘as it is material, provides that ‘‘any person who by 
any statement promise or forecast which he knows to be misleading, false or 
deceptive or by any dishonest concealment of material facts, or by the reckless 
making of any statement promise or forecast which is misleading, false or de- 
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ceptive, induces or attempts to induce another person (a) to enter into...any 
agreement for...acquiring securities...shall be guilty of an offence’. 

At the conelusion of the evidence for the Crown it was submitted by the 
defence that the word ‘‘reckless’’ as used in the sub-section connoted dishonesty, 
and that if a person honestly believed in the truth of what he had said or 
written, he could not be guilty of an offence under the section. As against this, 
the Crown relied upon the decision of Donovan, J., in R. v. Bates ([1952] 2 All 
E.R. 842), which seemed to be supported by an obiter dictum of the Court of 
Criminal Appeal in the same case. 

The word ‘‘reckless’’ is capable of either of two rival meanings for which the 
Crown and the defence respectively contended in the MacKinnon case. The 
prosecution argued that the word ‘‘reckless’’ in s. 12(1) of the Act of 1939 meant 
no more than ‘‘very careless’’, and that, accordingly, anyone who very care- 
lessly made a false statement, promise or forecast and thereby induced another 
to enter into any agreement for acquiring securities, committed af offence 
under the section. The defence went back to the old common law decision of 
Derry v. Peek (supra), and argued that if under the common law applicable 
to civil cases, recklessness was not enough to establish fraud, then à fortiori, in 
criminal cases where the burden of proof was more strict it was incumbent upon 
the Crown to establish actual fraud, that is, that the defendant when he made 
the verbal or written statement knew it to be untrue and so was guilty of dis- 
honesty. 

It will be remembered that the decision of the House of Lords in Derry v. 
Peek, which caused considerable discussion at the time, turned very much on 
the weight which was to be given to the words like ‘‘reckless’’ or ‘‘care en 
A statement made negligently or carelessly is not necessarily dishonest if the 
defendant actually believed in the truth of the statement. Lord Herschell, 
in Derry v. Peek gave a definition of fraud which has been accepted in all cases 
where reliance is placed upon common law, saying (at p. 374) that ‘‘fraud 
means a false statement made knowingly or without belief in its truth or reck- 
lessly, careless whether it be true or false’. Again, at p. 375, he put the mat- 
ter more firmly: “In my opinion a false statement through want of care 
falls far short of and is a very different thing from fraud and the same may 
be said of a false representation honestly believed though on insufficient 
grounds’. The net result of the decision seems to be that a reckless statement 
is fraudulent if it is made without belief in its truth, but it is not fraudulent 
if the representor, however carelessly, believed in the truth of the statement. 

In arriving at the conclusion that ‘‘reckless’’ in s. 12(1) of the Act of 1939 
has the same meaning as that attributed to it in the majority of fhe speeches 
in Derry v. Peek, Salmon, J., expressed disagreement with the construction of 
the section adopted by Donovan, J., in R. v. Bates (supra). In the opinion 
of Salmon, J., when a word was used in a statute which may bear one of two 
meanings, there was no canon of construction which compelled the Court’ to 
adopt the wider of two meanings, merely because it was the wider; moreover, 
the Court should be slow to interpret a statute as creating a criminal offence 
unless this was stated in the clearest possible language. The purpose of the 
statute was expressed to be.to ‘‘prevent fraud”. It would be strange if Par- 
liament in a section creating a number of offences, whose very essence was 
fraud, had included an offence which had siothing to do with fraud. In the 
Companies Act 1948, when Parliament intended that the careless making of an 
untrue statement should constitute a criminal offence, irrespective of fraud, 
this was done in the most positive terms in s. 44 of that Act. This seemed to 
show that Parliament was at pains to emphasise the necessity for making such 
a point clear as crystal. It was true that the narrower interpretation might 
add to the difficulties of the prosecution in establishing guilt, but mere difficulty 
of proof was not an overriding factor in arriving at the true construction of a 
statute. j 

The decision in R. v. MacKinnon, as was admitted by the learned Judge him- 
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self, is in direct conflict with the earlier one of R. v. Bates, which was given in 
the same Court. This situation is a difficult one for the prosecution so long as 
it continues and, with the greatest respect, it cannot be said that it leaves the 
law in a very satisfactory state. An authoritative statement by the Court of 
Criminal Appeal on some similar facts is, therefore, much to be desired.—L.J. 


REFUSAL OF REFRESHMENT 


In a letter to The Times (16th September), Mr. David Le Vay complained 
that on an unbearably hot and stuffy evening he was refused permission in two 
Soho restaurants to remove his coat and, in consequence, he was compelled to 
take his custom elsewhere. We assume that he was told that he would not be 
served if he removed his coat, and the writer asked ‘‘How legal is this sartorial 
compulsion by restaurateurs??? An innkeeper is bound by common law or 
custom of the realm to receive and lodge in his inn all travellers and to pro- 
vide meals for them, at reasonable prices, unless he has reasonable grounds 
for refusing to do so. Section 1(3) of the Hotel Proprietors Act, 1956, defines 
an ‘‘inn’’ (the Act uses the word ‘‘hotel’’) as ‘‘an establishment held out by 
the proprietor as offering food, drink and, if so required, sleeping accommo- 
dation, without special contract, to any traveller presenting himself who ap- 
pears able and willing to pay a reasonable sum for the services and facilities 
provided and who is in a fit state to be received.’’ It would seem that restau- 
rants in Soho are not ‘‘inns’’ and, therefore, that the restaurateurs were en- 
titled to refuse to serve Mr. Le Vay. However, if it could be established that 
he was a ‘‘traveller’’ and shown that he had presented himself at an “inn,” 
a more difficult question would arise. It is clear that an innkeeper may refuse 
refreshment to a traveller if he has reasonable grounds for so doing (see, e.g., 
R. v. Rymer (1877), 2 Q.B.D. 186), but whether or not the state of the travel- 
ler’s dress, or lack of it, may constitute ‘‘reasonable grounds”? is open to doubt. 
In Pidgeon v. Legge (1857), 21 J.P. 748, it was said that a chimney sweep 
in his working clothes could be refused refreshment in an inn, but the Court 
took the opposite view in R. v. Sprague (1899), 63 J.P. 233, in relation to a 
lady in ‘‘rational’’ cycling costume. Indeed, in that case, the chairman of 
Surrey Quarter Sessions said: ‘‘An innkeeper could not refuse to supply food 
because of the particular shape of the dress of the traveller.” We would be 
surprised if a Court held'that an innkeeper was entitled to refuse refreshment 
to a traveller on the ground that he (the traveller) had removed his jacket, 
but the class of the hotel in question might be a factor to be taken into 
account.—S.J. 


Tae DunepiIn FORMULA 


-WHERE an employee suffers injury at work and brings a claim for damages 
for’ negligence against his employer, a test for negligence suggested by Lord 
Dunedin is whether the evidence adduced shows that ‘‘the thing which the 
employer did not do was a thing which was commonly done by other persons 
in like circumstances or that it was a thing which was so obviously wanted 
that it would be folly in anyone to neglect to provide it.” 

This apothegm occurs in Morton v. Wm. Dixon & Co., Ltd. [1909] S.C. 807, 
809, and has come to be known as ‘‘the Dunedin formula.” It is a useful 
guide which has been much quoted and often approved, but recently in Cava- 
nagh v. Ulster Weaving Co., Ltd. [1959] 3 W.L.R. 262, the House of Lords 
pointed out that the test of trade practice (which is the essence of this formula) 
js not conclusive. 


Law Lorps’ COMMENTS 


Lord Keith of Avonholm, commenting on the formula, expressed the opinion 
that Lord Dunedin cannot have intended to depart from or modify the funda- 
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mental principle that an employer is bound to take reasonable care for the 
safety of his workman, and that Lord Dunedin was not laying down a new 
principle of law; he was stating the factual framework within which the law 
would fall to be applied, so that where an act of omission is alleged his lord- 
ship thought that, in the absence of evidence of practice, the circumstances 
wil rarely if ever lead the judge or jury to hold that there was negligence 
unless the precaution which it is suggested should have been taken is one of 
a relatively simple nature which can be readily understood and commends it- 
self to common intelligence as something to be required. - 
“Bonny”? 

It is on this second limb that discussion has generally ‘turned, and Lord 
Keith said that there was no partiqular magic in the word ‘‘folly’’. ‘‘It gives 
the formula the characteristic that was described by Lord Normand (in Paris . 
v. Stepney Borough Council [1951] A.C. 367, 382) as ‘trenchant,’ °? said his 
lordship, and went on: ‘‘Lord Dunedin might equally have said, ‘It would be 
stupid not to provide it,’ or ‘that no sensible man would fail to provide it,’ 
or ‘that common sense would dictate that it should be provided.’ ’’ Lord Keith 
added that Lord Cooper had used ‘‘inexcusable’’ as the equivalent of ‘‘folly,’’ 
whilst Lord Cohen had said, agreeing with Parker, L.J. (as he then was), that 
‘‘folly’’ was not to be treated as ‘‘ridiculous.”’ 

Like anything else, there is a danger in misuse of formulae. Lord Somer- 
vel of Harrow said: ‘‘I do not pretend to have considered every gloss on 
‘reasonable care’ which may from time to time have been cited as helpful, but 
speaking for myself I think the fewer the formulas the better will be the ad- 
ministration of this branch of the law in which circumstances in one case can 
- never be precisely similar to those in another.”’ 


PRAOTION 

That is what happened here: the Court of Appeal in Northern Ireland thought 
that this formula was the sole guide to be followed and they apparently read 
it as meaning that if practice in the trade was established and the defendant 
had complied with it then, unless there was some omission which amounted 
to folly, the defendant had conclusively established his defence and that the 
case should be withdrawn from the jury 

That is an incorrect use of the formula, which is merely a guide to help 
answer the overriding problem whether reasonable care was taken. Evidence 
of practice is useful, but Lord Somervell thought that the practice must be 
clearly proved and the circumstances covered by the practice must be precisely 
similar to those in which the accident happened. Lord Simonds did not agree 
on the latter point (see below). Furthermore, it would be a mistaken view 
to think that, where no evidence of practice is given, the plaintiff must esta- 
_ blish folly to make out a prima facie case. 


Roor LADDER 

The plaintiff’s accident occurred whilst he was on a roof ladder laid on a 
roof sloping at about thirty-seven degrees. He was descending the ladder 
from a staging, carrying a bucket of cement, and this necessitated his walking 
upright, facing forwards. His task was to descend the ladder and then walk 
along a valley or gully between two roofs. As there was an accumulation of 
water in the gully he had been provided with a pair of rubber boots (which 
were two sizes too big for him). The boots were apparently wet at the time 
of the accident, though whether and to what extent they were a cause of the 
accident was not clearly established. The emphasis seems to have been placed 
on the absence of any handhold to assist the plaintiff from stepping from the 
staging near the top of the ladder on to the ladder. It was in the course of 
doing this that he slipped and fell against the roof opposite him. He did not 
go through but was badly cut and had to have part of an arm amputated. 

Evidence was given to show that the system used by the employers was in 
accordance with usual and normal practice so that the first part of the Dunedin 
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formula was satisfied. Was it ‘‘folly’’ not to provide a handhold or some other 
assistance to prevent this accident? The judge of first instance, having award- 
ed damages to the plaintiff, reduced by one-tenth for the plaintiff’s contributory 
negligence, presumably would have said that. it was, thongh the report does 
not show whether he applied that formula, but the Court of Appeal considered 
that the judge ought to have withdrawn the case from the jury when the 
evidence of practice showed that the employers had adopted a set-up or method 
commonly employed. It was here that the Court of Appeal had erred and the 
House of Lords therefore restored the finding of the judge of first instance. 

Viscount Simonds said that, although the evidence in regard to the set-up 
was of very great weight and not really challenged, it was not so conclusive 
as to require the learned trial judge to withdraw the case from the jury. There 
were other matters also which they were entitled to take into consideration, 
and it was for them to determine whether in all the circumstances the res- 
pondents had taken reasonable care. ‘‘But that does not mean,’’ said the 
learned law lord, ‘‘that the familiar words of Lord Dunedin in Morton v. 
Wm. Dizon, Lid., which have been so often quoted both in Scottish and English 
cases, are not to be regarded as of great authority in determining what is in 
all the circumstances reasonable care. It would, I think, be unfortunate if 
an employer who has adopted a practice, system or set-up, call it what you 
will, which has been widely used without complaint, could not rely on it as 
at least a prima facie defence to an action for negligence....”’ 

Lord Simonds added words which show that he did not fully agree with 
the remarks of Lord Somervell of Harrow, who had said that the practice must 
be clearly proved and it must be shown that the circumstances covered by 
the practice were precisely similar to those in which the accident happened. 
On this aspect, Lord Simonds said: ‘“‘...and I would say, with the greatest 
respect to those who think otherwise, ‘that it would put too great a burden 
on him to require him to prove that the circumstances of his own case were 
‘precisely’ similar to those of the general practice.’ : 

Lord Dunedin’s formula is an attempt to bring into sharper focus what is 
meant by the term ‘‘reasonable care’? when applied in particular to systems 
of work, but of course it can be applied to any arrangement of a recurring 
type. It provides two useful questions which one should address to oneself 
in trying to decide what is reasonable. The test in effect is: (i) What do 
others usually do in similar circumstances! (ii) Was there here an imprudent 
failure to do something? But behind it all the basic. duty is to apply one’s 
mind to the general question of reasonable care. The thought process is. 
essentially a process of asking onself questions about the subject-matter of 
the thought, but it would be a mistake to suppose that one or two questions of 
a standard pattern are always enough to solve a particular problem.—S.J. 


Drvoror ESTOPPEL 


THE principle of res judicata applies to the Divorce Court; consequently, 
charges which have been unsuccessfully put forward and disposed of in one 
suit cannot (subject to the Court’s statutory duty) be repeated in a second 
suit between the same parties. For the principle to operate, the litigation in 
the two proceedings must be the same, and thus it was held in Thompson v. 
Thompson ([1957] 1 All E.R. 161) that allegations of cruelty put forward 
by the wife in divorce proceedings should not be struck out on the ground 
that she had previously failed to establish the same charges in maintenance 
proceedings. In Fisher v. Fisher ([1959] 3 All H.R. 131), a wife’s allegations 
of cruelty were put forward first in a suit for eruelty which was unsuccessful. 
In a subsequent cross-petition on the ground of the husband’s constructive 
desertion the wife relied, in part, on the same allegations of cruelty. The 
Court of Appeal came to.the conclusion that there was no estoppel since the 
subjects of litigation in the two suits were not the same. Running through 
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two of the judgments in Fisher v. Fisher is a slight note of uneasiness at the 
apparent conflict of judicial opinion on the subject of estoppel per rem judi- 
catam: one is on safer ground, perhaps, in relying on the statutory duty of the 
Divorce Court to inquire into the truth of a petition, or a counter-charge, which 
is properly before it, a duty which no doctrine of estoppel by res judicata 
can abrogate.—L.J. 


CRIMINAL INJURES: COMPENSATION 


PERSONAL reparation by the offender to the victim was the basis of early 
penal law, but modern criminal law has, perbaps regrettably, entirely lost 
sight of this concept. In recent times the view has been voiced that the obli- 
gation to the victim must rest on the society which has failed to protect him, 
and it was this view which led the late Miss Margrey Fry to propose*a scheme 
whereby compensatjon would be paid by-the State to victims of crimes of 
violence on a scale similar to that under the Industrial Injuries Scheme. The 
Home Secretary stated in the House’ of Commons, on July 10, 1958, that a 
scheme of State compensation was under consideration, and the: Government 
-White Paper on Penal Practice (Cmnd. 645) announced the setting up of an 
official Working Party to study the proposal in detail and to see whether, if 
the principle were accepted, a workable scheme could be devised. The matter 
was taken a stage further on November 11 last when a Private Member’s Bill, 
the Criminal Injuries (Compensation) Bill, which appears to have the support 
of all three Parties, was introduced. The text of the Bill became available 
recently. The Bill seeks to provide compensation for persons who suffer per- 
sonal injury as a result of certain criminal offences, for their dependants, and 
for the dependants of those killed as a result of these offences which include 
murder, manslaughter, robbery with violence and most kinds of assault. Power 
is to be given to the Home Secretary to make additions to those offences which 
. are set out in the Schedule to the Bill. The benefits payable are alike to those 
payable under the National Insurance (Industrial Injuries) Act 1946, namely, 
injary benefit, disablement benefit and certain supplementary allowances, and 
death benefit for widows and certain other dependants of those who are killed. 
Claims and appeals are to be decided by the authorities established under the 
Act of 1946. On the basis of benefits payable in 1956 and the level of crimes 
of violence in that year it has been estimated that if payments were made 
under a fund or scheme the annual cost would be about £ 200,000, but un- 
fortunately the level of crimes of violence has risen appreciably during the 
last three -years.—L.J. 


REVIEWS. 


The Bombay Rents, Hotel and Lodging House Rates (Control) Act, 1947. By 
J. H. DALAL, B.A.,LL.B. BompBay. N. M. Tripathi Private Ltd. Princess 
Street. Third edition. 1960. Roy. 8vo. Pages Ixiv+545. Price Rs. 16. 


Tms edition has been carefully and completely revised and more than five 
hundred fresh cases have been added to it. Nearly forty six new topics have 
been discussed and about two hundred pages-of new matter have been 
incorporated. The book also contains useful appendices which include Rules 
and Notifications made under the Act together with Rent Control Acts in force 
in Vidarbha, Marathwada, Saurashtra and Kutch areas. The case law has been 
carefully discussed and scrupulously brought upto dafe. On the whole this 
is a very able and illuminating commentary on the Act in question and is 
sure to be useful and instructive to the profession at large. 


cn © The’ 
= Bombay Law Reporter. 


JOURNAL. 


` April 15, 1960. 


` THE SUPREME COURT AND ACQUISITION O 
JOINT FAMILY PROPERTY.* > ' 


.IN a.recent article in the Economic Weeklyt’ the present writer expressed 
the view that although all the signs seemed to be. against the future welfare 
of the Hindu joint family, and although the amount-of property available for 
enjoyment was being diminished progressively by the application of Income- 
tax, Wealth Tax and Estate Duty, the institution, centring upon thé relation- 
ship between father and son, was firmly rooted in Hindu society and showed 
features which would enable it to surmount its present handicaps and prolong 
its usefulness into the new age, despite all law has done to weaken it and to 
make the.manager’s duty burdensome and harzardous. Whether or not this 
turns out to be true, it is quite certain that amounts of joint family property 
will continue to: possess enormous importance throughout India in every family 
activity: whenever. a new enterprise is started, or whenever a son’s or 
daughter’s education or marriage is being planned the joint fund will stil 
be looked to first. Whenever a coparcener dies and the Hindu Succession Act - 
comes into operation in. respect of that family, and whenever a partition is 
instituted voluntarily by a dissatisfied coparcener or involuntarily by the ope- 
ration of the law of insolvency or the attachment and sale of an undivided 
interest at the suit of a creditor, and in several similar situations, an account 
will have to be taken of what is joint family property and what is the sepa- 
rate and self-acquired property of the coparceners. We may imagine a coun- 
try family sitting down and telling their maternal relatives, who have been 
called’ in to supervise the partition ‘‘by metes and bounds’’, ‘‘That field was 
bought in 1931 by dear Chandra (who died in 1940) out of money he earned 
as an agent in the Sri Krishna Enterprise. The partners agreed to take him 
in as agent if he would lend them Rs. 5,000 at a low rate of interest. Of course 
he could’not have done that himself, but we naturally mortgaged our ancestral 
lands to enable the money to be put up, and so he got that post. The yearly 
interest we had to pay was more than covered by his salary.and commission, 
and he naturally used to make sure that it was paid regularly. His earnings 
were usually treated like all the rest of our income, though he sometimes 
used to be more independent in dealing with them than we thought quite pro- 
per, for, after all, it was dear Pratap who used to manage our affairs in those 
days. We have always treated the field as our property, and the rents go into 
the common chest.’’? Is such a field fit to be-partitioned? Chandra’s son has. 
another version of the matter, and the relatives have to listen to a violent 
.expostaletion about how Chandra’s brothers did all they could to prevent his 
getting this post, and how, even if Pratap did mortgage the lands for the pur- 
pose, all Chandra earned was due to his own skill, integrity, personal sense of 
responsibility, and the like, and that he was appointed because of his ability 
and not: because of the money he was able to contribute to the working capital. 
In any case the loss to the joint family had, on their own admission, been made 
good by Chandra’s earnings; the contribution of Rs. 5,000 had brought in its 


* By J. Duncan M. Derrett, Reader in 1 Vol. XII, No. 7 (Feb. 13, 1960), pp- 
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own return, so that the family were never losers, and they still have an income 
from Sri Krishna Enterprise by way of interest on it. And if Chandra was 
generous enough to allow them some enjoyment of his income, and silly enough 
not to provide for the devolution of the field at his death, that should not 
stand in the way of his son’s exclusive title now, seys Chandra’s son. This 
and many similar problems are of daily occurrence, and it is often difficult to 
discriminate between what is joint family property and what is separate pro- 
perty when, as in the case suggested above, its acquisition was materially assist- 
ed by the use of joint family funds. ` 

The cases which have so far. brought the law into confusion reveal the fol- 
lowing types of claim: 

(i) . Property is claimed to be joint family property and so partible on the 
ground that it is an accretion to joint family property allotted to a coparcener 
by the manager. The latter.had allowed the former an amount, or series of 
amounts, without making it clear whether the property and/or its profits were 
to remain at the coparcener’s absolute disposal. ; 

(ii) Property is claimed similarly to be partible on the ground that it was 
acquired as a result of a contract which was entered into by the expenditure 
of joint family property. f 

(iii) Property is claimed similarly on the ground that it was acquired in 
the exercise of an hereditary profession, that is to say, by reason of an ances- 
tral claim upon the source of thè income. x 

(iv) Property is claimed similarly on the ground that but for expenditure 

of joint family property the acquirer would never have been in a position to 
acquire it. 
There hag been a distinct tendency in recent years, and particularly in the 
Madras High Court, to dismiss claims under (ii), (iii) and (iv), and con. 
siderable doubt has been thrown upon claims under (i). There are cases which 
take another view of the subject, and the conflicts of decision were disturbing 
-when the topic fell to be considered by the Supreme Court in I-T. Commr. v. 
Kalu Babu Lal Chand.2 That case has unsettled a considerable number of 
High Courts decisions, and it can be taken as certain that some of our relatively ` 
well-established authorities will have to be reconsidered, if not overruled. The 
Supreme Court redirected the stream of authority, and corrected a trend away 
from the traditional concept of the joint family. The decision was given on 
May 15, 1959. On May 23 of the same year, long before it ‘could be reported, 
the Punjab High Court sitting at Delhi considered, in Bhagwant Singh v. I-.T. 
Commr. a problem closely similar to that tackled by the Supreme Court, and, 
relying on an advocate’s note, it seems, of the Supreme Court’s judgment, de- 
eided in a manner consonant with the Supreme Court in the Kalu Babu Lal 
Chand case, so that there is no danger that Bhagwant Singh may be over- 
ruled. The case had its own interest and will be referred to at greater length 
below. 

We may commence the survey by referring to the dharmashasira on the sub- 
ject. The sritis reveal the conflict between the claims of the joint family and 
those of the inaividual at an advanced stage. Whatever is earned without 
‘detriment’ to the paternal estate, such as a gift from a friend, a marriage- 
present, or a ‘gain of learning,’ is not: partible ipso facto (and, therefore, if the 
earner wishes to dispose of it inter vivos he is free to do so; he may deposit it 
with strangers so as to prevent his coparceners from laying their hands ow it; 
and if he separates from his collaterals he can keep it intact for his descendants, 
if any).4 These rules were essential to prevent the early break-up of joint 
families at a stage in Indian history which is as yet obscure, for at this early 
period a conflict between father and son would inevitably ensue if one brother’s 
jealousy of another’s idle enjoyment of his acquisitions led to premature parti- 
tions. The commentators are particular to tell us what is meant by ‘detri- 


2 [1959] A.LR. S.C. 1289. 4 Manu IX, 206, 208; Yajnavalkya 11, 
3 [1959] A.I.R. Punjab 594. ` 118, 119. 
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ment’. It means ‘waste of’, ‘loss to’, ‘diminution of’. But even this parti- 
cularity on their part was not sufficient to enable us, in the predicaments that 
arise in modern times, to be sure whether any employment of joint family pro- 
perty wil ensure that the gain secured thereby will be joint family property 
or not. i 

It is very noticeable that Vijnanesvara in his Mitakshara? refuses this deve- 
lopment we find in the smri#is. In his day it is evident that the ‘paternal and 
maternal wealth’ was the nucleus upon which all the family depended and 
public opinion strongly deprecated all sorts of claims to hold independently of 
this nucleus. This was perfectly natural. In the Deccan and South India 
separate gains, from which one’s collaterals, parents, and descendants were 
excluded, were viewed with the greatest suspicion. Selfish and jealous atti- 
tudes must have been, as they still are, systematically eradicated, and, although 
separate gains must have been made and kept, the majority of coparceners felt 
a pride’ in contributing their peculiar earnings to the common chest. Hence 
Vijnanesvara tells us that the exclusions from the partible fund are to be 
confined within the narrowest bounds which the smriti will allow. And the 
authors of the Southern, o. on the whole follow him carefully.2 There is 
no class of gain, it seems,“vhich is exempt from partition, even if it is a ‘gain 
of learning’, unless it was made entirely without the expenditure of joint family 
funds. The joint family capital must be as entirely intact after the gain as 
it was before it. And if the gain was made by reason of family facilities, like 
a gift from an ancestral friend, the result was the same as if it were the fruit 
of a direct investment. 


It is needless to rehearse here the cases on ‘gains of learning’.® Following 
the spirit rather than the text of the Mitakshara, it was ruled that where the 
gains were due to a more than nominal or normal expenditure upon the ac- 
quirer’s education or training the gains must be joint family property. The 
result was an outcry on behalf of enterprising coparceners who had taken to 
professions and made incomes out of their salaries far in excess of what their 
collaterals were’ able to earn. The Hindu Gains of Learning Act, 1930, 
attempted to relieve such persons by providing negatively'° that notwithstand- 
ing any custom, rule or interpretation of the Hindu law, no gains of learning 
(which included every sort of training in enabling a person to pursue any trade, 

‘industry, profession or avocation in life) should be other than the exclusive 
and separate property of the acquirer merely by reason of (a) his ‘learning’ 
having been, in whole or in part, imparted to him by any member living or 
‘deceased of his family, or with the aid of the joint funds of his family or with 
the aid of the funds of any member thereof, or (b) himself or his family having, 
while he was acquiring his ‘learning’, been maintained or supported by the 
joint funds of his family, or by the funds of any member thereof. The basic 
propositions, however, remained untouched, and any gain which is not with- 
in the statute is still joint family property if it would have been joint family 
property before it. It is these remaining classes of gains which have occasion- 


ed the divergencies of judicial opinion. 
` 6 See the preceding ote. and the very 
learned discussion in Alasani v. 


Chalakonda į Ratnachalam, (1864) 2 M.H.C.R. 
56. 


5- Vijnanesvara gives as the opposite of 
avirodhena the general word vyayena (‘expendi- 
ture’), and Apararka gives as its equivalent 
anupaghatena (‘without damage to’) and 


anupajivanena (‘without deriving maintenance 
from’). Ramachandra says that anupaghnan 
in Manu IX, 208 means ‘not spending’, The 
text of Vyasa cited in the Vivadachiniamani 
(trans. Jha, p. 215) and in the Smritichandrika 
(p. 642) has anashritya (‘without recourse to’), 
and the Smritichandrtka plainly says that this 
means ‘without having recourse to the ances- 
tral property for the purpose of making the 
acquisition’: this latter is strictly relevant to 
our current problems. 


7 Colebrooke’s translation, 1, iv, 6-15. 

8 See, e.g., Sarasvativilasa, Foulkes’ edn., 
secc. 178 and following. The Vyavahara- 
mayukha, Gharpure’s trans., p. 95 lines 6 and 
following. Compare the discussion in the 
‘Vivadaratnakara ás reported in Jha’s trans. of 
the Vivadachintamani, p. 216, footnote. 

9 The most useful summary is given in 
Gokal Chand v. Hukam Chand-Nath Mal, (1921) 
48 LA. 162, s.c. [1921] A.LR. P.C. 35. 

10 Bee. 3. 


60 THE BOMBAY LAW REPORTER. [VOL, LXU, 


In Gokal Chand v. Hukam Chand-Nath Mal'°* (the case which led directly to 
the agitation which ended with the passing of the Hindu Gains of Learning Act) 
the Privy Council laid it down categorically that the burden of proof in all 
such cases lay upon the member who asserts that the gain is separate property 
to show that there was no detriment to the joint family property attending its 
acquisition.1? Their Lordships placed great importance in the age and autho- 
rity of the case of Luzimon Row,'2 where gains were held to be joint family 
property, although the connection between the ancestral nucleus and the actual 
earnings by the acquirer as a Prime Minister at a Native Court was 
most tenuous. They also regarded as of great strength the authority of Chala. 
konda Alasani v. Chalakonda Retnachalam.13 There the Madras High Court 
were provided in the Civil Judge’s judgment with an exhaustive analysis of 
the authorities on the question whether the jewels and other articles acquired 
by the prostitute daughter of the plaintiff were the latter’s separate property. 
The principles applicable to a Hindu joint family were held to be applicable 
in the family of devadasis. In their Lordships’ opinion the case was an autho- 
rity for the proposition that it made no difference whether the joimt property 
was used immediately or mediately to obtain the prefit in question; and it was 
the devadasis’ general nucleus which enabled the datghter to earn, and to buy 
what she did with her earnings. Thus it seemed that any acquisition, even if 
its immediate cause was the skill of the acquirer, was joint family property, 
on the ground that it could not have been acquired but for the loss borne by 
the joint family at the relevant time. The joint family’s investment, to put 
it in other words, might bring in some cases a rich and apparently undeserved 
return, but if there was ‘detriment’ the acquisition was, at least until partition 
if it were a continuing one, such as a salary, a joint family asset, and it and 
the property bought out of it or acquired by conversion of its character was 
available for partition between coparceners and others entitled at a partition. 

The special question of life policy benefits paid for out of jomt family funds 
arose as early as 1932.in Sugandhabai v. Kesarbai,’4 a case which is of some- 
what slight authority. Staples, A.J.C., said that there existed a presumption 
that life policies on the lives of coparceners were taken out for the benefit of 
the assured or their estates and to show the contrary it would be necessary to 
prove that premia were paid out of joint family funds and that the policy was 
taken out for the benefit of the family. In that very case premia were held to 
have been paid out of separate earnings, so that it would have been extremely 
difficult to show that the policy was taken out for the family, unless it had 
been possible to prove that the payments of the premia constituted in the cir- 
cumstances a ‘merger’ or surrender of exclusive interest in favour of the joint 
family. The presumption to which the learned Judicial Commissioner refer- 
_yed was of course not a presumption of law, but of fact: namely, that the inten- 
tion, in a hypothetical case where the premia paid from joint family funds 
were disbursed by the manager, was that the fruits of the policy should acerne 
for the personal benefit of the assured coparcener or his assignees, his estate 
or his immediate dependants. That this could be,the intention of the manager 
is plain. To save for the benefit of individual coparceners, by way of endow- 
ment policies and the like, can well be within the authority of the manager 
of a joint Hindu family to act for ‘benefit of the family’; and to insure the 
life of a coparcener against accident or early demise is normally directly in 
the family’s interest, since the better the provision for the immediate depen- 
dants of the assured at his death, ete., the less heavy upon joint family funds 
will be the burden of maintaining these very people. Each case would have 
io be taken on its own facts, and the presumption would be liable to be dis- 
placed by proof of peculiar circumstances, such as the absence of a wife or 


Jo* (1921) 481. A. 162, s.c. [1921] AI.R. L.C. 189. ` 
.Œ. 35. 13 (1864) 2 M.H.C.R. 56. 

11 At p. 172 of the I.A. report. 14 [1932] A.I.R. Nag. 162. 
12 2 Knapp 60, s.c. 4 LR. 72, 1 Norton z 
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children of the assured, or indications that the manager was laying out the 
joint family’s money in this way in order to avoid income-tax, to divert the 
course of intestate or testamentary succession to the property, and so on. In 
England it is possible considerably to modify the incidence of estate duty by the 
purchase, for very large single premia, of life policies on the life of an aged 
owner of an estate prospectively assessable to that duty, for the benefit of his 
wife. And similar considerations, though they may be less profitable than this 
instance, will be found to operate in India also, and to enable a manager to 
save a good deal of joint family property by investment in life policies on the 
lives of coparceners. That it is possible for life policies to be taken out speci- 
fically for the family’s ‘benefit is observed very properly in Sarangdhar Sinha 
v. Parvati Kuer,'© where the general principles were said to apply without 
exception in life policy cases, but unfortunately the fact there found, namely, 
that the policy monies when recovered were blended with joint family funds, 
tended’to weaken the value of the dicta. Yet even there it will be observed 
that the blending appears to have been regarded by the Court as evidence of 
the intention of the manager when he paid the premia out of joint family pro- 
perty, that the policy was for the family’s benefit. In In re, Rajambal Bai,18 
however, the Madras High Court, following the case of B. I. & Real Property 
Co. v. Velayammal,'’ to which we shall come immediately, declared that al- 
though it was possible for a policy to be taken out for the benefit of the family, 
the presumption would be against it as a rule, and, following the dicta in 
Sugandhabas v. Kesarbai'® the burden of proof would be on the coparcenera 
to show that the intention was to benefit the family and that premia were paid 
out of joint funds. 

If it is uncertain whether the premia were paid out of joint family funds 
or out of separate property, the presumption, where the assured’s income was 
sufficient, is that they were paid out of separate property.19 Where the assur- 
ed is the manager, however, the presumption is naturally weak and easily 
displaced by proof that he spent all his private income otherwise, or accumu- 
lated it, or did not draw upon it at the relevant times. In all the subsequent 
cases it is to be assumed that joint family funds were used: where this was 
not the case the Judges’ remarks are obiter. 

Such a case arose in the well-known but very unsatisfactory’ judgment in 
B. I. & Real Property Co. v. Velayammal.2° The Court were not pre- 
pared to assume that the premium was paid out of joint family pro- 
perty. Yet they proceeded to declare what the law would be if it 
had been paid out of joint funds.21 The learned Judges, Cornish and King, JJ., 
were evidently much ‘at sea’ with the Hindu law they were handling, and 
students of Hindu law will recognise at once that a statement of Hindu law 
enunciated by these Judges carries little authority, for obiter dicta have in 
general no more authority than the name and fame of their authors lend them. 
In this case they are unsatisfactory—yet the ‘dase is frequently referred to, 
and its alleged ‘principle’ has actually been sought to be extended by analogy! 
Evidence of the Court’s difficulties with their subject is patent: they declared 
that the major, elder, brother was not the manager, but that the brothers’ 
mother was.?? If anything is certain in Madras it is that a woman cannot be 
the manager of a Hindu coparcenary,2? and the views of Madras are shared 
by all High Courts that have given careful thought to the subject :24 the case 

15 [1955] AIR. N.U.C. 229 (Patna): a 22 Ibid., 576, col. a. 
case decided in 1958. 23 Radha Ammal v. I.-T. Commr.. Madras, 

T6 [1955] AI.R. N.U.C. 3943 (Madras). [1950] A.I.R. Mad. 538. See also Maguni 

17 [1937] A.I.R. Mad. 571, s.c. [1937] Mad. Padhano v. Lokananidhé, [1956] A.L.R. Orissa 1. 
990; 170 I.C. 279. 24 Rakhmabat v. Sitabat, (1951) 54 Bom. 

18 [1932] A.I.R. Nag. 162. L. R. 65. The expressions of opinion to the 

19 Per Sankaran Nair, J., in P. Balambav. contrary in Balakrishna v. nesa, [1954] 
Krishnayya, (1914) 37 Mad. 483, F.B., 8.0. AIR. T.C. 209, F.B. at p. 213, and Budht 

: [1914] A.ILR. Mad. 595. Jena v. Dhobai Naik, [1958] A.I.R. Orissa 

20 [1937] A.I.R. Mad. 571. 7 (purporting to follow the Nagpur cases 

21 Ibid, 575, col. b. cit. inf.) appear to be unsound. 
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that served (considerably later than on instant case) as authority for the con- 
trary proposition®® is, incidentally, now extinct as a formal authority with the 
extinguishing in 1956 of the High Court which provided it. The often-quoted 
words of the Bengal Insurance judgment are :2& 

“,.The question then is, whether money paid to a member of a joint family by the 
manager for his personal use, which he is free to spend as soon as he receives it, must, 
because he chooses to invest it for some purpose which is clearly not intended to be 
for the benefit of the family, be deemed to be a family acquisition. A profit made by 
the member of a joint family from the enjoyment of joint property without detriment to 
it is his separate self-acquired property [Maharaj Sir Lachmeswar Singh Bahadoor, 
K.C.LE. v. Sheik Manowar Hossein]. When money is given to a member of a family 
by the manager from family funds to be spent by him for his own personal use, it seems 
to us that any profit made by him can hardly be said to be in detriment of the joint 
property.” i 
We notice at once that the reference to the Privy Council case Lachmeswar 
Singh is'wrong. That case had nothing to do with Hindu law and was not 
treated on a Hindu legal footing. A ferry had been set up on property of 
which the proprietor was a co-owner. His use of the property did not diminish 
the value of that land. It was held that a tenant in common cannot prevent 
profitable operation by another tenant in common of a private enterprise which 
does not diminish the value of the common property, nor can he claim a share 
in the profits. On the contrary, it appears that had this been a Hindu law 
case the fact that the operator of the ferry had been able to work a ferry by 
reason of his coparcenary’s owning the shore of the river at the point in ques- 
tion it would have been extremely difficult for him to assert that his earnings 
were impartible, for even though the detriment to the joint family might have 
been nominal when judged alongside the earnings from the family, when 
detached from them the creation of rights of user, ete., which the ferry would 
inevitably involve, must have been a ‘detriment’ to land otherwise open to un. 
impeded cultivation and the like. And without the joint asset he could not 
have worked his ferry free of cost to himself so far as way-leaves and the like 
were concerned. In short the proposition contended for is not established in 
Lachmeswar Singh,2® which should not have been cited by the Court. The 
proposition itself seems too wide, and at once arouses the doubt whether it is 
possible to enjoy joint property without ‘detriment’ to it? It is clear that the 
shastrakaras did not believe this, as all their learning on the subject of ‘gains 
of learning’ indicates.2° Any profit which you make by virtue of your being 
maintained by the family is made. with ‘detriment’ to the joint estate and is 
ipso facto partible: that was their view, and it has been displaced only to the 
extent laid down in the Hindu Gains of Learning Act, 1930. 

An interesting and valuable proposition was laid down in Manickam Chetty 
_v. Kamalam,3° “where Venkatasubba Rao and Venkataramana Rao, JJ., con- 
sidered the effect of joint family funds being used to finance a business. Tf 
the manager gives joint family funds to a coparcener his intention may be to 
present him with the means to earn a separate livelihood, not accountable to 
the family for his profits, an intention which seeks to give him the status of 
a separate coparcener without all the incidents of separation; or, and this is 
much more likely, to enable the family, through him, to earn in a new field, 
the coparcener in question being accountable to a more or less strict degree for 
the profits he makes over and above his own maintenance if he lives (as he 
often may) away from the family home. There is some dispute as to what 
were the facts actually found in this case, but it seems clear that the brothers 
253 I.-T. Commr. v. Laxmi Narayan, [1949] 27, (1891) 19 I.A. 48, 8.0. (1892) 19 Cal. 253. 
A.IR. Nag. 128, also Seth Bros. v. I.-T. 28 See previous note. 
Commr., [1956] A.LR. Nag. 84. The Bombay 29 -Bee in particular the reference to 
Tule (cit. sup.) now prevails in the old” Madhya Apararka above (Poona edn., ii, p. 723, comm. 
esh. on Yajn. IO, 118). 5 
26 [1937] A.I.R. Mad. 571 at 575, cols. a 80 [1937] 1 M.L.J. 95. 
and b. $ : 
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did in fact separate, and the assets in question were partitioned. As a result 
the remarks are obiter, but they have their value:31 

“,..There is no doubt that the business had been carried on [prior to the partition] 
with the aid of joint family funds, and that circumstance would prima facie make it a 
joint family concern. When coparcenary funds’ are employed there may be one of 
two intentions, either that the concern belongs to an individual member, his share being 
debited [in the event of a partition] with the sums employed, or what is more natural 
—that the concern was carried on for the joint benefit. However...in the absence of 
evidence to the contrary, the business will be presumed to belong to the entire copar- 
cenary; but here the facts furnish positive evidence which shows that the pledge deal- 
ings were not treated as a joint family business...” 


The effect of this entrusting of joint family funds to a coparcener without 
specific declaration of the accountability of the latter was considered in the 
strong .case of Ramayya v. Kolanda,32 which, for all its appeal to pre- 
cedent and principle, must be understood in the setting of its actual 
facts. Here was no case of a ecoparcener being sent out with some joint 
family assets with the injunction to do his best with them, and then making 
his fortune and refusing to allow the others to share in it; on the contrary, each 
coparcener was allowed, according to Goundan custom, to manage his own un- 
divided share of the joint estate, and to accumulate his own proportion of the 
profits or savings. Common and mutual accountability was not found part of 
the custom, but the joint family character of the whole property, nucleus and 
savings alike, seemed beyond question. This type of separation within joint- 

_ ness exists in several castes in South India and attempts have been made to 
prove it as the custom of Nattukottai Chettiars, without sueccess.33 It is very 
important for castes governed by such customs to know whether or not the 
coparceners’ savings and. profits out of their ‘shares’ are liable to partition, 
and it is somewhat curious that although there is evidence to support the sepa- 
rate living of the coparceners after their marriages there is no sufficient evi- 
dence to show how they regard the shares and the profits made out of them in the 
intervals between the marriages and quasi-separations on the one hand and the 
real partition on the other. We must be cautious in making a distinction bet- 
ween (i) the intention with which the ‘shares’ are allotted to the coparceners 
under these customary circumstances, which must be an intention to advance 
individuals and to encourage them to make individual acquisitions subject each 
only to his own capacity and spirit of enterprise, the common interest being 
best served by a presumption in favour of the responsibility of the individuals, 
and (ii) the intention with which the manager at other times or in other castes 
at any time may enable, with the employment of joint family funds, any one 
or more coparceners to set up in business and further the family’s fortunes 
by way of individual enterprise. Al seems to turn upon the precise intention 
of the manager in such cases and whether prima facie such an intention is 
within his powers according to the Hindu law. If he acts like a prudent man 
and this is not a device to put joint family moneys at the disposal of his nomi- 
nees or otherwise to cheat his coparceners it would seem that no one can chal- 
lenge his act (whether at a partition or, a fortiori, at any other time). How- 
ever in Ramayya v. Kolanda®4 Mockett and Krishnaswami Ayyangar, JJ., of 
the Madras High Court said (per Krishnaswami Ayyangar, J.): 

“If a member of the family has been entrusted with a block of joint family property 
for the purposes of mere management on behalf of the family and not for exclusiva 
enjoyment or if' he, against the will of the manager takes and retains possession of it 
and derives income out of it, it may well be that that income will partake of the joint 
family character. That however is not-the kind of question that confronts me in the present 
čase. As I have said, the joint family acting through the manager has [in this case] 
made an allotment of property to the member concerned in order that he may main- 


31 [1937] 1 M. L. J. 95, at p. 100. Chettiar, [1955] A.I.R. Mad. 144. 
32 [1989] A.I.R. Mad. 911. 34 [1939] A.I.R. Mad. 911, at p. 913. 
33 Subramanian Chettiar v. Kumarappa 
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tain himself out of it without having to bring its yield into the family granary for com- 
mon consumption. In such a case it is impossible to argue that the family could have 
intended to make the member accountable for the income of the property so allotted, 
The idea, undoubtedly when an arrangement of this kind is made, is that while the 
corpus of the property should continue to remain joint the income should exclusively 
belong to and be at the disposal of the member concerned.” 


In their Lordships’ view it was not just or equitable that after many years 
the thrift and industry of one member should be shared by a less worthy 
brother. The case of Bengal Insurance? was referred to appreciatively, but 
with some, as we see, not undeserved reserve.2® They emphasise the manager’s 
normal right, quite apart from custom, to allot property to a coparcener, or 
to a widow of a coparcener, for his or her maintenance. ‘‘I am unable to see 
any difference in principle,’’ continued the learned Judge,27 ‘“‘between a 
maintenance arrangement in favour of a female member of the family and 
that made almost in similar circumstances to a junior male member of the 
family.” And the conduct of the parties supported this view of the matter. 
To a weakness in this decision we shall return later. It is, however, by no 
means authority for the view that whenever the manager entrusts joint family 
funds to a junior coparcener the latter can live off the income, save the sur- 
plus, invest it, use the income from the investment to buy property, and utilise 
the income from that property, and when at last a partition comes deny that 
the proceeds of that original surplus are joint family property. What is need. , 
ed to maintain the coparcener and his dependants, and the surplus are not to 
be confused: the family normally retains a right to the latter. Everything. 
depends upon the intention of the manager at the time of the original payment 
or delivery of the funds. Prima facie what starts as joint family property 
must end as joint family property, and, unless a different intention is proved, 
there can be no distinction between the original sum allotted or consigned to 
the coparcener’s care and its proceeds. 

Two weak cases from Patna now confront us. They are both instances of 
class (iv). Like the Bengal Insurance case their value in practice has no rela- 
tionship to their intrinsie worth, which is practically nil. In the first, 
Indra Singh x. Income-tax Commr.38 Manohar Lall, J., held that where the mem- 
hers of a joint family who hold shares in a company transfer their shares to one 
of them in order to entitle him to become the Governing Director of 
the company (the holding. of a certain number of shares being necessary 
for becoming Governing Director) the remuneration received by the Go. 
verning Director must be regarded as his individual, income and not 
that of the joint family, which would be entitled to the dividends earn- 
ed upon the shares transferred by them. The latter point is not be- 
yond question, for the coparceners transferred the shares to him precisely 
in order that he might be in a position to earn a large remuneration, and if 
anything is clear it is that they intended that he should be the owner and 
dividend-acquirer in respect of the shares. ‘However, this is the lesser point 
of the case, for the interesting proposition is that he could claim that remu- 
neration as his own notwithstanding that he could not have earned it, in the: 
circumstances, without that help from joint family funds. The learned Judge 
was led astray (as their Lordships of the Supreme Court seem to have failed 
to notice)S° by a false ratio (which the Supreme Court fasten upon as 
a ground for distinguishing the case). The articles of association of the com- 
pany, which was a private company, distinctly provided that the remuneration 
should be the acquirer’s personal remuneration. It is evident that although 
the terms of the articles might be presumed, in the circumstances, to be known 
to some at least of the coparceners, the constitution of the private company 
could not possibly affect the operation of Hindu law in respect of the charac- 


35 [1937] A.I.R. Mad. 571. 38 [1943] A.I.R. Patna 169. 
36 [1989] A.J.R. Mad. 911, at p.913, col.b. 39 [1959] A.I.R. S.C. 1289, at 1293, col. a. 
37 Ibid., at p. 914. 
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ter of, and rights in, a remuneration earned by reason of the employment, and 
immobilisation, of joint family funds. His Lordship’s reasoning is not clear, 
ajd no authority is cited. This did not prevent the same Judge with Fazl Ali, 
C.J (as he then was), following Indra Singh’s case in Income-taz Commr. v. 
Darsan Ram,*° where it was held that, where two joint families represented by 
their managers, owned a private limited company, and during the account year 
a sum was paid to these two persons as directors’ fees, the fees were the 
directors’ personal earnings and not the income of their joint families. Manohar 
Lall, J., remarked that the joint family property had not been spent in earning 
the remuneration of the directors, but it is evident that but for the employment 
of the joint family assets they would never have been directors of the company, 
and their earnings by way of fees came immediately out of the employment of 
the family funds. Without the shares which were family property they could 
not have, been members of the Board. 

In refreshing contrast to these rather inadequate authorities, In re Haridas 
Purshottam*' in Bombay places the law in what the Supreme Court now shows 
to be the correct framework. Stone, C.J., and Chagla, J. (as he then was), 
held that, where the assessee held his share in firm A as manager of a joint 
family, and firm A bought a mill and agreed with:a new company B, which 
‘was promoted by it, to sell the mill to B in consideration of the partners of A 
being allotted shares in B, and the assessee duly held those shares as manager 
of the family and where, as part of the same arrangement, the partners of A 
were appointed managing agents of B on certain terms of remuneration in 
consideration of their services in promoting B, the share in the income of the 
managing agency was income of the joint family, and not of the assessee. The 
reasoning is plain: A became managing agents because they sold the mill; the 
assessee’s share in the mill was joint family property; thus the managing 
agency was derived and acquired by him with the assistance of joint family 
property. It was true enough that the joint family earned an income from 
the direct proceeds of the mill, but that fact did not enable the assessee to claim 
that it was not entitled also to the indirect proceeds, namely what he was earn- 
ing as a result of the employment of joint family funds. And though his posi- 
tion was at least in part due to his personal skill and professional competence 
as a managing agent, their Lordships of the Bombay High Court did not sug- 
gest that that aspect of the matter diminished the joint family’s entitlement. 

In unpleasing contrast came I.-T. Commr. v. Sankaralinga,** a case referred 
to subsequently with more reliance than it deserves. The qualification share of ` 
a managing director of a company was bought out of joint family funds. It was 
urged that the share itself earned dividends, and that therefore, the family was 
at no loss. But there was, it would seem, ‘detriment’, in that joint family pro- 
perty had to be employed and rendered immobile so long as the director held 
that position. No doubt this was a hard case. The amount of joint family pro- 
perty employed was doubtless very little when compared with the earnings 
which it enabled the director to make; but it is precisely these hard cases which 
test the reality of the legal principle ‘at issue. Satyanarayana Rao and Viswa- 
natha Sastri, JJ., relied upon the two Patna cases, and upon Dover Coalfield 
Extension Limited, In re+S which is evidently not analogous. Viswanatha 
Bastri, J., pointed out that the managing director was appointed as an indi- 
vidual, and his remuneration was related to his personal qualifications for the 
work he did. No doubt, with respect, that was true; but the same was the case 
in Haridas Purshottam’s caset4 or in Gokal Chand’s case,*5 in both of which 
instances the earnings were strictly related to the competence of the earner: 
but the difference here was in the relatively small size of the family’s outlay 
compared with the reward. 


40 [1946] A.I.R. Patna 60. 43 [1908] 1 Ch. 65, 8.0. 77 L.J. Ch. 94. 

41 (1946) 48 Bom. L.R. 905. 44 (1946) 48 Bom. I.R. 905. 

42 [1950] AIR. Mad. 610. Followed in 45 (1921) 481.4.162, 8.0. [1921] ALR.P.C. 
11966] A. I.R. Mad. 487, 490 (oit. inf.). 35. j 
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From this line of cases we may momentarily diverge to examine Manharanlal 
v. Jagjtwanlal,4® which was another life policy case, though with some peculiar 
features. Earlier cases were distinguished on the ground that here the premia 
were undoubtedly paid by the manager out of joint family funds to purchase 
a policy of life insurance for his own beneftt. ‘‘It is a clear case,” said Kau- 
shalendra Rao, J.,47 ‘‘of joint family funds being utilized for building up a 
separate asset for the benefit of an individual coparcener. Viewed in that light 
there is no justification why it should not be taken into account while making 
the partition.” Thus it was established that when the alleged presumption in 
favour of a life policy monies being separate property, even when the premia 
are paid out of joint family funds, breaks down, because as in this case there 
is overwhelming evidence that the manager’s intention is not within his powers, 
the expenditure of family money results in a gain to the family, and, even in 
such a ease as a life policy, the asset is liable to partition. . 

This correct statement supports the general proposition. But further cases. 
from Madras illustrate the anomalous trend in that High Court. ` In 
Murugapa v. I.-T. Commr.*8 reference was made to the Bombay case of In re 
Haridas Purshottam,4® and it was distinguished on the ground that there the 
family estate had suffered a detriment as part of the arrangement un. 
der which the managing agency rights were acquired. Here there was 
no evidence that the managing agency agreement was obtained on he. 
half of the joint family, or that any joint family funds were- spent in 
acquiring it; the acquisition was, therefore, clearly separate property. 
But their Lordships unnecessarily went to the length of declaring obser that 
there is a prima facie presumption that rights under a managing agency agree- 
ment acquired by a coparcener are his individual property and not joint family 
property: a proposition which, it is submitted, is false. It is by no means 
necessary that the case should be as strong as in Haridas Purshottam for the 
joint family to have a complete title to the earnings of a managing agency, 
and there exists no presumption one way or the other, except that, under the 
long-established rule, he who asserts that property acquired by him as coparcener 
is acquired without detriment to the joint family property must prove it. This 
leaves in many cases a burden of proof, and therefore a presumption, in the 
opposite scale of the balance to that indicated by their Lordships of Madras. 

All this is not to suggest that the coparceners between them are not capable 
of so arranging their affairs as to preclude the coparcenary as such from direc- 
tly benefiting from their earnings out of the coparcenary nucleus. In 
R. H. & Son v. 1.-T. Commr®° a father and son formed a partnership 
and thus entered into a managing agency, and the deed of partner- 
ship provided that the income from this source, (though it would other 
wise have been joint family property) should be at the individual disposition 
of the partners and might be credited to the joint family firm at their option. 
Very properly the Madras High Court held that the earnings derived from the 
agency were the individual incomes of the partners: the evidence rebutting 
the presumption being obviously forthcoming. 

In Venkataramayya v. Venkataramappa®’ the joint family had made 
one contribution to a coparcener’s setting himself up in business with 
his father-in-law. When the coparceners after a long interval claimed that 
the business and its profits over the years were joint family property the 
apparent inequitableness of such a claim forcibly struck Mack and Krishna- 
swami Nayudu, JJ., who held that since the success of the business was large. 
ly due to his own efforts and those of his father-in-law he was able to resist 
the family’s claim.©2 Where no more assistance was available or made than 


+6 [1951] Nag. 937. 487, at 490 col. b. 
47 Ibid., atp. 946. 49 (1946) 48 Bom. L.R. 905. 
48 [1952] A.L.R. Mad. 828. Dictum follow- 60 [1953] A.I.R. Mad. 209. 
ed by the equally doubtful dictum in K. G. of 51 [1953] A.I.R. Mad. 723. 
Estates v. I.-T. Commr., [1956] A.I.R. Mad. 52 Bee Ibid., at p. 724. 
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the original contribution, they held,53 the income derived therefrom not being 
treated as joint family property by blending with the joint nucleus, it was pro. 
per, in view of current judicial opinion, to extend to such a case the principle 
laid down with reference to gains of learning in the Hindu Gains of Learning 
Act, 1930. This is a real curiosity of judicial legislation, for the natural in- 
ference from that statute is that nothing but gains of learning were intended 
by the Legislature to be affected by that revolutionary Act, and to extend a 
statute by analogy is, to say the least, a doubtful step to take. In actual fact 
the intention of the manager in making that contribution, as Krishnaswami 
Nayudu, J., sufficiently indicates®>+ was to satisfy, once and for all, the co- 
parcener’s rights, and he was certainly not expected to render an account of 
the proceeds. In the absence of an intention that the donee should be account- 
able to the joint family it is proper to allow him to keep the profits. The case 
of Manickam Chetty®© was referred to, but, as we have seen, it was not com- 
parable; and there was no need at all to call in aid the statute of 1930 in order 
to solve the problem. His Lordship said :58 

“...We are unable to find any real distinction between the case of a member getting 
himself educated out of the joint family funds and employing himself somewhere earn- 
ing and acquiring properties and a member getting a cash contribution from the family 
and starting a trade on his own account. Unless it is shown that the joint family did 
not stop with the contribution but continued to take interest and the business was 
subsequently carried on with the assistance of the joint family, it should not be held 
that the business is [a] family business.” 


But the statute of 1930 deliberately makes that very distinction; and there- 
fore profits made out of a slice of joint family assets must be joint family pro- 
perty, notwithstanding the element of personal endeavour on the part of the 
coparcener utilising it; for, after all, the coparcener who works the family 
fields with the family plough, and who waters the fields with the family pump, 
and crushes the sugar-cane in the family press is never heard to say that his 
personal labours and skill outweigh the contribution made by the family pro- 
perty with which he labours. 

' When the contribution from joint family funds enables a coparcener to make 
profits which, according to the presumption we have seen asserted in Madras, 
are to be held to be the coparcener’s separate property—as when the manager’s 
intention in paying life insurance premia is to make individual provision for 
a coparcener or his dependents and/or assignees—it at once strikes the obser- 
ver that the family is making a present to the coparcener, or through the co- 
parcener to others. In a proper case there is no reason why the family should 
not do so. Where, however, the intention is to provide not so much a parti- 
cular sum in any event, but a cértain security in certain contemplated events, 
in other words a contingent benefit; or when it is thought by the manager that 
the family should not be at a loss even if the coparcener is to gain (a rather 
strange notion, but not an inconceivable one), it is possible to envisage the odd 
conclusion that although the profit may be the coparcener’s own, the amount 
by which the family lost in enabling him to make this gain should be debited 
to him at the partition. This is a. curious compromise between the normal 
correct position, whereby all the acquisitions are prima facie joint family pro- 
perty, and the incorrect position, according to which both the original contri- 
bution and the profits made therefrom are alleged to remain permanently the 
property of the coparcener (the view in Ramayya v. Kolanda®’ and Fenkata- 
ramayya v. Venkataramappa>’). Such a middle course can hardly be correct ex- 
‘cept where the manager agrees to make the provision upon the understanding 
that all that the family supplies is the facility, and that the facility is, as it were, 
lent, so that at a partition the beneficiary of the enterprise will be debited with 
what he has taken. That such an arrangement is normally in order can be illus- 


-53 [1953] A. L R Mad. 723, p. 724-5. 56 [1953] A.LR. Mad. 723, at p. 725. 
54 Tbid., p. 57 [1939] ALR. Mad. 911. 
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trated from another chapter in the law, whereby the manager can oblige a 
member to agree to repay at partition an advancement 'made to him at a time 
when he can profit from it individually (under the Act of 1930) but the family 
cannot afford to part with it permanently.59 In Venkata Subbarao v. Lak- 
shminarasamma®°® Rajamannar, C.J., and Venkatarama Ayyar, J. of- the 
Madras High Court, after re-asserting that, : 

“In our opinion, having regard to modern social conditions and the growth of indi- 
vidual consciousness in marked contrast to the more corporate outlook of an earlier day, 
the general presumption must be that when one of the members of a joint family insures 
his life, the amount of the policy belongs to the assured as his separate property and 
does not become a joint family asset,” i 
and referring to the Bengal Insurance case,°? laid down that the utmost the 
other coparceners are entitled to in equity is that the premia should be debited 
to the assured at a partition. They refer to an instance in an unreported case 
where this was actually done in Madras, and suggest that Manharanlal’s case®? 
was an instance of this. It certainly seems so to have been from the headnote, 
but, as we have seen, it was really a case of the entire monies being treated as 
joint family property because of the presence of evidence’ displacing the pre- 
sumption that the intention in taking out the policy was to benefit the copar- 
cener individually, for the manager-assured was acting mala fide. On the whole 
the dictum must be confined to that special class of cases where the parties agree 
that the property which founds the acquisition rematns joint family property 
though the acquisition itself shall not so be. That this situation may justify a 
decision such as that in Z.-T. Commr. v. Sankaralinga®* will strike the 
reader at once. But if such an agreement is missing, and there is no proof of 
intention on the manager’s part that the acquisition shall be the acquirer’s 
separate property, even in the Sankaralinga situation the acquisition, is jomt 
family property. And it will not be correct to suggest as a general rule that 
the coparceners must be satisfied with the return’ of the joint family nucleus 
which made the acquisition possible. f , 

Prior to the 1959 cases only two cases of interest on this subject have attract- 
ed this writer’s attention later than Venkata Subbarao’s case. In Rama- 
krishna v. Vishnumoorthi® it was held that although a hereditary purohit 
family lived upon their earnings from their ancestral clients the in- 
comes made in this profession came squarely within the terms of the Hindu 
Gains of Learning Act, 1930, and as the amounts earned could not be exacted 
from the donors, who were not in fact under obligation to employ the acqui- 
rers, the joint family element was wanting, even though the education which 
enabled them to earn was obtained exclusively in the family by traditional 
methods. In Panchapagesa v. Kalyanasundaram®® it was held that the 
funds in question were the subject of a partition, and the. parties were 
tenants in common in respect of them; but upon the (unnecessary) as- 
sumption that a small amount of joint family funds had been used to buy 
separate properties in dispute between the parties their Lordships (Rama- 
swami and Govinda Menon, JJ.) referred to the ‘principle’ recently laid 
down by the Madras High Court that where premia of insurance policies are 
paid out of the joint funds, the joint family is not entitled to a share in the 
policy amounts, but only to the restitution of premia amounts paid.©? This 
was both an overstatement of what the High Court had laid down, and an 
incorrect assertion of the entitlement of the joint family. If the coparcener 
is truly entitled to the policy monies for his separate benefit it by no means 
follows (as we have seen) that the family is entitled to repayment of the pre- 
mia; and it is not a ‘principle’ that the coparcener is so entitled, for all de- 


59 Shridhar v. Martand, [1954] AIR. 64 [1950TA.I.R. Mad. 610. 
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pends upon whether the presumption that High Court has contemplated®® is 
justified by the state of the known facts. 

With the law in this unsatisfactory state we come to Bhagwant Singh 
v. I-T. Commr.8°. in Punjab. There the assessee was a member of a 
joint ‘family. Part of the joint family funds were invested by him in a 
partnership, as so often happens. In consideration of his services to this part- 
nership he was paid Rs. 1,500 per month. It was held that he acquired the 
income with the aid of the joint family property,’ and that it was not his 
income in his individual capacity, but the income of the joint family. No 
doubt he earned his salary by his personal attainments, and his services were 
utterly distinct from the fact that he had provided the funds upon which the 
partnership functioned: but the acquisitions were made by use of the’ family 
funds, albeit indirectly, and therefore, as in In re Haridas Purshottam” (a case 
to which their Lordships do not refer), they were joint family acquisitions. 
A. N. BHandari, C.J., said,72 

“,..this argument does not appeal to me. It loses sight of the fundamental prin- 
ciple of Hindu law that all property acquired by a member of a coparcenary with the 
aid of joint family property becomes joint property of the family. The answer to the 
question, therefore, whether a certain acquisition is or is not jomt family property turns 
on the answer to the question whether it was made without detriment to the joint 
estate or in other words, whether it was acquired without any aid from or detriment 
to the family fund. The Courts are inclined to the view that any assistance from the 
joint estate, however indirect and inconsiderable, is a detriment to the estate.” 


And he refers to the Privy Council case of Gokal Chand’? and to the then 
unreported Supreme Court decision to which we now come: 

I.-T. Commr. v. Kalu Babu Lal Chand" is the best authority we now have 
on the subject, and although not perfectly explicit in all respects should suffice 
to set doubts at rest. In re Haridas Purshottam™® was approved, and I.T- 
Commr. v. Sankaralinga’® was disapproved. Indra Singh v. Income-tax 
Commr.’? was distinguished, not entirely to the satisfaction of a reader of that 
unsatisfying judgment, but strictly in accordance with its terms, and similarly 
Darsan Ram’s case’® was distinguished, the Supreme Court accepting at its 
face value the finding of fact which the Patna High Court used as a means of 
repelling the normal inference to be drawn from the fact that the acquirers 
were directors merely because their joint families owned the capital of the com- 
pany in question. Had these two decisions not been capable of being distin- 
guished it is certain that they would have been disapproved or criticized. 

E, the manager of a joint family, promoted a company with a view to 
taking over a concern which he himself, as manager of that family, then took 
over and carried on, financing it at all stages out of family funds. The arti- 
cles of association provided that R should be managing director, and he and 
his brother owned most of the shares. R’s remuneration as managing director 
had been credited in the family’s books. In the Calcutta High Court it had 
been decided’? that, notwithstanding the latter evidence of intention (on the 
ground that it was, at best, evidence of blending subsequent to separate aequi- 
sition), the salary was in consideration of personal services and that it was 
R’s separate property. It was believed that the earnings were indirect result 
of a large investment of family funds, and that the sums might have been 
family property if either they had been earned as the direct result of the in- 

68 The presumption contended for in 74 [1959] A.I.R. 8.C. 1289. 
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vestment or his employment in the company had been due exclusively to his 
mempership of that particular family. The Supreme Court (S. R. Das, 
C.J., N. H. Bhagwati, and M. Hidayatullah, JJ.) allowed the appeal on the 
grouud that the ‘Court below had taken a mistaken view of the law, the facts 
not being in substantial dispute. Their Lordships pointed to the fact’ that 
Gokai Chand’s case®° had laid down that ‘‘there could be no valid distinction 
between the direct use of the jomt family fund and the use which qualified 
the member to make the gains on his own efforts.’’8' In this case the acquisi- 
tion of the business, the floating of the company, and the appointment of the 
managing director were inseparably linked.22 But the result might, it seems, 
have been the same if those links had not been so firm; if, for example it -had 
not been certain at the outset that R would have been managing director, and 
his appointment had been dependent upon the approval of disinterested par- 
ties. Without his share-holding he could not have been a director at all, and 
that was a ‘‘use which qualified the member to make the gains on‘ his own 
efforts.” If he, as manager, had intended only to loan to himself the funds 
necessary for the qualification, and had such an act been for necessity or the 
benefit of the family, then the situation which actually happened in Sankara- 
linga Ayyat’s case8? could be repeated. But such situations are extremely 
rare, since what is for the benefit of the family is that these qualification shares 
_ should be bought in order that the holder may earn for the family’s benefit, 
and this will be presumed to be the manager’s intention, especially when he is 
to hold the shares himself, in default of cogent evidence to the contrary. The 
Supreme Court took notice also of the fact that R’s income was treated as 
joint family property. It would be mistaken to suppose that if R had not so 
treated his earnings the decision would have been different. What is required 
is the nexus between the expenditure of joint family funds and the earning: 
if the latter could not have happened without the former then the acquisitions 
are ab initio joint family property.24 The decision in Sankaralinga Ayyar’s 
case85 may be wrong, and the decision’s ratio as stated is inadequate; and in a 
similar way Venkataramayya’s case88 contains a faulty ratio as stated. 
Venkata Subbarao’s case®’ does not seem to survive intact as it stands, 
though the decision may stand on its own facts, not all of which may be re- 
presented in the judgment. The dicta in Bengal Insurance®® which had 
achieved such fame seem to be entirely without support as they stand, and 
just as they are without authority, so they are now in conflict with the ratio 
in our Supreme Court case. The whole situation regarding life policies in 
particular requires reconsideration. 
In conclusion the following seems to be a correct exposition of the law :— 
(i) Where the manager allots joint family property to a coparcener he may 
maintain himself from it, but is accountable for the profits to the joint family 
at partition if not earlier, since the nucleus leads directly to the acquisition. 
The only exceptions occur when the manager for necessity or the benefit of 
the family exonerates the coparcener-allottee from liability to account; this he 
may do by way of an advancement in anticipation of severance and subse- 
quent partition.29 Alternatively he may require him to return, at the event- 
80 (1021) 48 I.A. 162, s.o. [1921] A.I.R.  clared in wide terms in Vellayappa v. Krishna, 
C. 35. [1918] A.I.R. Mad. 268, 261, cols. a-b. See 
also the acceptance of this proposition as 
stated in Subramanian Chettiar v. Kuma 
Chettiar, [1955] A.I.R. Mad. 144, 150-1. But. 
note the following interesting dictum of 
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effect between the father and the son it may be 
an act of partiality oh the part of the father, 
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ual partition, the amount originally allotted to him, or any part of it: but 
the presumption will always be against these exceptions. 

(ii) Where the manager enters into a contract on behalf of a coparcener 
and spends joint family property in pursuance of this contract the benefits 
are joint family property, unless the contract is of such a nature that the 
joint family could not be expected to benefit from it in the circumstances. In 
particular it is easily to be admitted that life policies taken out in the names 
of coparceners and paid for out of joint family funds are individual assets 
and not joint family property, but the presumption is not a strong one. 
Where the presumption operates, a burden of proof lies upon him who asserts 
that the original expenditure on the family’s part is to be returned by the 
coparcener at the-partition or at any other appropriate time; for it cannot 
lightly be presumed that the coparcenary will lend to its members the means 
to make separate acquisition—either the acquisition shall be for the individual 
and the investment is an outright disposition, or it is for the family, in which 
case nucleus and profits pass in the same direction. 

(iii) Where an acquisition is made because of the favourable position of ' 
the family, hereditary privileges and the like, the statute regarding gains of 
learning will apply, and as to the rest the general law that what is acquired 
` out of the family assets, or by reliance upon family capital, is joint family 
property. i 

(iv) Where the acquisition could not have been made without the expendi- 
ture or immobilisation. of joint family funds, and is sufficiently closely bound 
up with it, so that the one led to the other (even if alternative methods might - 
have been open to the acquirer), the acquisition is that of the family. This 
seems to be the case even in the extreme examples of the director whose single 
qualification share was bought by the family (as long as it stands in the family’s 
beneficial ownership), and of the bank employee whose employment depends 
upon a security-bond executed by the hypothecation of the joint family pro- 
perty. In such examples the Court will readily believe that the intention of 
the manager was merely to allow the acquirer the facility afforded by the 
family, in which case he may call upon him to restore at the appropriate 
time any loss he may cause or have caused the family by bringing the amount 
into hotchpot at a partition, without requiring that the earnings which have 
been facilitated by the alienation should be brought into the common chest. 
However the presumption is against such an intention and it will have to be 
proved on the acquirer’s behalf. For it is now clear that whatever is earned 
by or as a result of the use of joint family funds, whether directly or indirectly, 
is joint family property, whether the acquirer so treats it or not, unless the 
manager, in the exercise of his powers at Hindu law, uses his discretion to. 
release the acquirer from his duty to bring it into the common fund. The 
circumstances in which it will be necessary or for the family’s benefit so to 
provide must be rare indeed. 


but I do not think that, after three yeara, the the favoured son to account for the advance.” 
joint family or any of the other sons can call (Vellayappa, cit, sup., at p. 261, CoL b) 
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DEWAN BAHADUR P. B. SHINGNE 


On Wednesday, March 30, 1960, reference was made in the Central Court to 
the sad death of Dewan Bahadur P. B. Shingne, where members of the Bar 
had gathered together. 


The Hon’ble Chief Justice said: 


Mr. Advocate General, Mr. Government Pleader, President of the Incorpo- 
rated Law Society, and members of the Bar. 


We have met this morning to mourn the loss of a great lawyer of this Court 
Mr. P. B. Shingne. I did not have the pleasure of knowing Mr. Shingne per- 
sonally, but when I came to this High Court years ago as a young Assistant 
Judge under training, I had seen him argue some criminal appeals. The 
forcefulness and the tenacity, with which he put forward the case for the pro- 
secution, made a considerable difference in the verdicts, which were finally 
delivered in those cases. 3 


Mr. Shingne joined the Bar in 1903. He soon developed a very large prac- 
tice, particularly on the Criminal Side, and he was known as one of the great 
criminal lawyers who have practised in this Court. In 1926 he was appointed 
as Government Pleader. He discharged his duties with such considerable 
ability that he was continued in that post for an unusually long period of 
12 years. He also served as a Judge of this High Court for some time in 1933. 


Mr. Shingne’s activities were not confined to law alone. He was connected 
with several educational institutions. He was the founder of the Aryan 
Education Society, which Society he served for a very long period and in 
different capacities. He was also one of the founders of the Poona Law Col- 
lege. He was also connected with many other educational and charitable 
institutions. 

Mr. Shingne was a popular and respected member of the Bar and in him 
this High Court has lost a great and distinguished lawyer. On behalf of my 
colleagues and myself, we extend to his family our heart-felt sympathy in their 
bereavement. 


Mr. H. M. Seervai, Advocate General, said: 


My Lords, on behalf of the Bar I desire to associate myself with the observa- 
tions which have fallen from my Lord the Chief Justice. By a curious coinci- 
dence, the first appearance I had in this Court was before Mr. Shingne as a 
Judge taking admissions of first appeals and rarely have I spent a pleasanter 
day in the Court than I did with him that day. I watched him dispose of 
admissions with a sure touch. Facts and dates, statutory and case law, came 
to him with effortless ease. One thing which impressed me most was the paterna} 
kindliness which he showed to all members of the Bar. He would say to an 
advocate: ‘‘This is not good enough, but if you can find an authority for @ 
proposition like this or something even near it, I will admit the appeal. I will ` 
put the matter down to the bottom of the board. Go to the library and see 
whether you can get the authority.” This Court Room witnessed an incident 
which showed to us all how fine was the character which’ he possessed as a 
Judge. He presided over a Sessions case and a member of the Bar was. per- 
sonally insulting to him. But his voice was not raised, nor did his look show 
the slightest anger, and when the counsel apologised at the end, he said quietly: 
“Forget all about it. I have forgotten all about it. But let me say one thing 
for your own advantage. Everything is to be gained in this Court by building 
up a reputation and everything is to be lost by losing temper.’’ But when 
the counsel proceeded to violate the Evidence Act he said: “I can overlook 
everything said against myself, but I cannot allow the Evidence Act to be 
violated.” Then the matter was reported to the Advocate General and when 
Sir Jamshedji Kanga appeared and expressed regret, Mr. Shingne said: ‘‘You 
know my nature Sir Jamshedji’’ and Sir Jamshedji said ‘‘yes’’ and sat: down. 


*& 
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The whole episode taught us, members of the Bar, that we had in our Courts 
lawyers who put justice first and their own feelings afterwards. He made a 
formidable advocate and this Court possessed a formidable combination of law 
officers when Sir Jamshedji Kanga was Advocate General and Mr. Shingne 
was Government Pleader. He touched life at many points. He talked to us 
in the Bar Library, to young men who had no claim on his friendship, with 
ease and familiarity and one could see how deeply sensitive he was to kindliness 
in others. He mentioned to me that on the last day of his retirement as’ 
Government Pleader, he was sitting in his chamber, when there happened to ° 
walk in Mr. Justice Broomfield and Mr. Justice Macklin. He said to them: 
“Why did you not send for me?’’ ‘‘No’’ came the reply ‘‘we have come to 
bid you good-bye. When you cease to be the Government Pleader a landmark 
will have disappeared from the Bombay High Court.’’ 


One thing more. One of your Lordship’s colleagues met Chief Justice 
Beaumont in 1953 and Sir John Beaumont was insistent that he had learnt 
criminal law from Dewan Bahadur Shingne. It was a high tribute, coming 
from Chief Justice Beaumont, and I feel that no man at the Bar deserved it 
better. 


It is said of several men that when they die they leave their wealth and 
securities and properties to others. But Mr. Shingne banked his wealth in 
the hearts of his friends and they will cherish his memory till their own hearts 
are still. 


Mr. Y. V. Chandrachud, Government Pleader, said: 
My Lords, \ 
I associate myself with the sentiments expressed by My Lord the Chief 


Justice and by the learned Advocate General. Unfortunately, I do not share 
with the Advocate General the privilege of having known Mr. Shingne closely. 


Mr. Shingne held the office of the Government Pleader for well nigh 14 years 
which is perhaps the longest period for which a single individual has occupied 
that office. But what is important is not that he dwelt there long, but that 
he discharged the duties of that office with great ability, devotion and 
distinction. 


Mr. Shingne was a virile advocate, though it is a somewhat disturbing 
thought that at the height of his powers he was more feared than loved—that 
he was known more for the powerful indictment which he delivered than for 
his fairness as a prosecutor, though it is a far ery from saying that he was not 
fair. That, perhaps, is the price which the law officers have to pay, for it is 
not unoften that one has to advocate a cause which is after all not so popular. 


It is some measure of the success which Mr. Shingne achieved at the Bar 
that his Chamber supplied a steady flow of good advocates and Judges to this 
Court. Though somewhat niggardly in his personal habits, Mr. Shingne was 
generous to his juniors whom he chose with care and encouraged with 
discernment. 


Mr. Shingne had a flair for teaching, even as Sir Dinshah Mulla had. Many 
of Mr. Shingne’s students who have achieved positions of eminence acknow- 
ledge to this day the deep debt of gratitude which they owe to their master 
for all the good and sound lessons which they learnt under him. At all times, 
however, Mr. Shingne was a controversial figure and he gave up teaching for 
reasons similar to those for which he gave up our Bar Room—to avoid conflict 
with those that feared but did not love him. 


In Mr. Shingne’s death we have lost an almost legendary figure. A forceful 
advocate, a good and impartial Judge, an erudite teacher and a philanthropist 
-is nọ, more. His life had many facets and whatever he touched he adorned, the 
motto: of his life being ‘‘nothing is worth doing which is not worth doing well.”’ 
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It is sad that such a picturesque personality has been removed from our midst. 
During his life, Mr. Shingne earned fame and wealth but not peace and though 
it may seem ironical, shall we pray, My Lords, that his soul may rest in peace. 


Mr. R. A. Gagrat, President, Bombay Incorporated Law Society, said: 


The curtain falls on the life of everyone, some day, sooner or later. In the 
ease of Mr. Shingne it has fallen late in life. Retirement for a long period of 
time makes us forget the worth and eminence of a man who for a long period 
occupied a very high place in the High Court of Bombay. It has not been so 
in the case of Mr. Shingne. I had the privilege of knowing Mr. Shingne when 
he was Government Pleader, then for a short time when he acted as a Judge 
and thereafter as an advocate and as a friend. I can only say that if one thing 
more than any other impresséd me, it was the sense of humility which was 
characteristic of Mr. Shingne. As an advocate he was a firm and tenacious 
fighter, as a Judge he was a very considerate Judge. As a friend he was a 
very loving personality. Mr. Shingne regarded members of our profession with 
considerable regard. I had the privilege of knowing him and I can only say 
that we have always regarded Mr. Shingne as one who deserved the utmost 
respect from our profession. On behalf of the Law Society and on behalf of 
the members of the Solicitors’ profession I join in the tribute paid to the 
memory of late Mr. Shingne. May his soul rest in peace. 


GLEANINGS, 
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«Loss or Use as a Heap or DAMAGE 


Ons of the most usual heads of damage in common law actions—whether in 
tort or contract—is that of the loss of use of some chattel, the subject-matter 
of the action. The commonest case is probably the deprivation of the use of 
a motor vehicle arising from its being damaged by someone’s negligence, but 
it is also not unusual where a vehicle is under repair longer than is necessary 
owīng to the alleged inability of the repairers to carry out the work efficiently. 
There are probably few aspects of everyday litigation upon which there is 
either more disagreement on basie principles or on how those principles should 
be applied to a particular set of facts when the parties’ legal representatives 
are trying to hammer out a settlement. 

The first principle to be borne in mind is that a person who is deprived of 
the use of his chattel by another person’s wrongful act or omission is entitled, 
as of right, to damages—whether or not he has suffered actual monetary loss 
and whether or not he would have used the chattel in question during the 


period for which he is deprived of it This loss of use is often—quite mislead- z 


ingly—spoken of as entitling the plaintiff to ‘‘nominal”’ damages. ‘‘ ‘Nominal 
damages’ is a technical phrase which means that you have negatived anything 
like real damage, but that you are affirming by your nominal damages that 
there isan infraction of a legal right...the term ‘nominal damages’ does not 
mean small damages’’ (per Lord Halsbury, L.C., in The Mediana [1900] A.C., 
at p. 116). 

Although it does not lie in the mouth of a wrongdoer whose acts have 
deprived the plaintiff of the use of his vehicle to argue that he would not have 
used it in any event, the practical effect of the award of nominal damages is 
that they are generally very small, except where the vehicle itself is a poten- 
tial money earner. Where, however, the plaintiff is in a position to prove that 
he has been deprived of something in daily use it may well be that a substan- 
tial sum may be expected\for the loss of enjoyment and the facilities which 
go with its use. Mere difficulty of assessment of damages is not enough to 
deprive a plaintiff of his right to them. n 


% 
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The second major principle is, of course, that the plaintiff is under a duty 
to minimise his loss. In practical terms that means no more than that he is 
entitled to damages for loss of use for only so long as is reasonable to enable him 
to-make alternative arrangements, plus the cost of repair of his own velicle. 
In the great majority of cases little difficulty should arise; if an ordinary car 
or lorry is damaged there is no problem in hiring another to take its place. 
But the situation may be quite different where the vehicle concerned is of so 
specialised a nature as to make its temporary replacement by hiring another 
quite impossible. In such circumstances, if the damage to the specialised 
vehicle is not extensive, there would seem no reason why damages for its loss 
of use for the whole period it is under repair should not be claimable; if, how- 
ever, the damage is so extensive as to make the period of repair very lengthy, 
then it is submitted that a prudent and reasonable plaintiff should endeavour 
to balance the respective costs of (a) merely waiting for the repairs to be com- 
pleted; Yb) buying a\new vehicle and scrapping the damaged one, or (¢)— 
where this is practicable—hiring or buying another old vehicle which can be 
temporarily adapted for the specialised use. He should—other considerations 
being equal—select the least extravagant course. 

It seems clear that where the damage to a vehicle is extensive the correct 
basis of calculation of the damages is normally either the cost of repairs plus 
hire charges until these are completed, or the market value of the damaged 
vehicle at the time of the accident plus hire charges until it is replaced, less 
its scrap value (Pomphrey v. James A. Cuthbertson, Lid. 1951 S.C. 147). It 
is probably only in the case of very specialised vehicles that the plaintiff would 
be faced with the choices already enumerated, because it is only with such 
vehicles that the loss of use would be of any importance, it being normally easy 
to make hiring arrangements at very short notice. 

It is important also to bear in mind the principle of ‘‘restitution, not desti- 
tution’’ underlying the Itesbosch Dredger case ([1933] All E.R. 144). 
It is quite commonplace for plaintiffs to claim for the loss of use of their vehicles 
for long after these could reasonably have been repaired, simply because they 
are unable to find the cash to have the repairs done. Admittedly, it may be 
very hard luck on a plaintiff whose credit—through no fault of his own-—-does 
not enable him to order the work to be put in hand, and, as everyone 
knows only too well, settlements may well take many months or more to achieve. 
The Liesbosch Dredger case, which involved the plaintiffs being forced to hire 
a more expensive dredger rather than buy one, owing. to financial reasons, was 
followed recently in Clements v. Bawns Shipping Co. ([1948] 81 Ll. L. Rep. 
232)—a case of contract—and there can be no doubt that it is well settled that 
a plaintiff cannot rely upon his impecuniosity to justify a more prolong- 
ed period of hire or loss of use than would otherwise be the case. 

The principles of recovery of damages for the loss of use of chattels which 
are potentially profit-earning, but which would not normally have been in such 
use had it not been for the accident, are to be found in The Greta Holme ((1897] 
A.C. 596), The Mediana (supra), and The Susquehanna ([1926] A.C. 655). 
Tn the first of these, trustees charged with the duty of maintaining a harbour 
were held entitled to damages for loss of use of a dredger although not entitled 
to distribute any profits. In The Mediana the plaintiffs as the harbour autho- 
rity maintained a standby lightship for use in any emergency which might 
deprive them of the loss of the lightship actually in use. They were held 
entitled to the loss of the damaged ship’s use—or the cost of the hiring of 
another, which came tothe same thing. The defendants could not take advan- 
tage of the perspicacity of the plaintiffs in being armed against the exact 
eventuality which did occur. 

In The Susquehanna (supra), the Admiralty, whose tanker, the Prestol, had 
been damaged, were able by a rearrangement of the work amongst their other 
tankers to make good the work that would otherwise have fallen to the Prestol 
to do. - Nevertheless, Lord Sumner (at p. 663), after pointing out that no spe- 
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cial damage had been proved and no substitute vessel had been hired, went 
on to say: ‘‘...all the same the Prestol’s services during the time of repair 
were lost, and accordingly the principle of The Greta Holme may be applied 
with such rates of interest and depreciation as the evidence may justify. The. 
loss of use for the time of repair, in effect, made the Prestol’s then capital 
value infructuous for the time being, even though by special effort more bene- 
fit was got out of other ships, in which other capital was invested, than would 
otherwise have been the case’. The case was accordingly remitted to the 
Registrar so that damages might be assessed in accordance with these princi- 
ples. 

A more recent application of these principles to vehicles may be found in 
the Sheriff Court decision in Galbraith’s Stores, Lid. v. Glasgow Corporation. 
(1958) S.L.T. (Sh. Ct.) 47). One of the plaintiffs’ fleet of sixty-four lorries 
was damaged owing to the negligent driving of a bus belonging to the defen- 
dants, and was sixty-five days undergoing repair. It wold probably Have cost 
£6 a day to hire a replacement vehicle, but by spreading the work which the 
damaged vehicle would have done among the rest of their fleet the plaintiffs 
avoided the necessity of hiring another vehicle. They claimed as damages— 
in addition to the cost of repair—depreciation at the rate of 124 per cent. 
per annum on the cost of the vehicle; the appropriate share of the administra- 
tive and overhead costs of the whole fleet represented by the damaged lorry 
and the insurance and licence charges attributable to the period of inaction. 
These claims were held by the Sheniff-Substitute to be relevant and he admit- 
ted them to proof. : 

This form of calculation seems to produce a very modest claim in fact if one 
compares it with the cost of £6 a day for hiring a substitute vehicle, but if 
the latter course is not adopted, and it is not possible to prove that there has 
been any loss of profits from work which could not be done, then it would 
appear to be as good a basis for calculation as any. 

As a last point of interest, reference should be made to the question of quan- 
tum of damages for the detinue or conversion by a hirer of a profit-earning 
chattel. In such cases the plaintiff need not prove that the chattel would have 
been: hired out and earning money if it had not remained in the defen- 
dants possession. The defendant has retained the use of the plaintiff’s 
chattel against the latter’s wishes and for that use he is obliged to pay 
at whatever may be the full appropriate hire rate (Strand Electric and Engi- 
neering Co., Ltd. v. Brisford Entertainments, Lid. [1952] 1 All E.R. 796). 
This is in obvious conformity with the moral rights of the case, for if anyone 
is to benefit from an ill-wind it should be the innocent and not the guilty 
party. —L.J. z 


Two LEOTURES By Lorp PARKER 


In January last year the Lord Chief Justice delivered two lectures at the 
Hebrew University of Jerusalem which have since been published by the Oxford 
University Press. The lectures constitute the sixth series of annual lectures 
which were instituted by the Friends of the Hebrew University in this country 
to honour Lord Cohen; they were written by Lord Parker when he was a 
member of the Court of Appeal and long before he was designated to succeed 
Lord Goddard. The first lecture treats of the history and development of 
commercial arbitration, and the second of recent developments in the super- 
visory powers of the Courts over inferior tribunals, and underlying both is the 
doctrine of ultra vires. The evolution of the Royal Courts is traced through 
seven centuries, and we are shown, from two different angles, a perspective of 
the growth of English legal concepts and institutions. Thus, the medival 
local commercial Courts—such as the Courts of Staple, Borough Courts and 
Fair Courts—crumbled and disappeared because they could no longer fulfil the 
purposes of the new age which dawned with the discovery of the New World. 
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Eventually, the Ghanshligw, the Privy Council, the Common Law Courts and 
the Courts of Admiralty took over the task of settling commercial differences, 
and ultimately the Arbitration Act 1889 and the creation of the Commercial 
Court ushered in modern commercial procedure. One of the abiding features 
in arbitration is that from early times to these, merchants have brought their 
special knowledge to bear on the solution of disputes before the tribunal. Lord 
Parker has culled out of the Rolls of the Mayor’s Court of the City of London 
a case which was determined by arbitration in 1424 where eight medical men 
were appointed to examine the merits of a complaint regarding the treatment 
of a thumb wound. ‘Their award shows, however, that the arbitrators have 
taken into account the course of the stars so that ‘‘the dispute seems largely 
to have been decided on astrology’’. In the second lecture Lord Parker points 
out that two centuries ago an illustrious predecessor of his, Lord Mansfield, 
realised that in exercising their supervisory functions the Courts have a dual 
objective. In addition to the negative task of restraining abuses of govern- 
mental power they have a positive role to play in assisting the administration 
to carry out duties approved and authorised by Parliament. So well have the 
Courts carried out this double function of judicial review through the orders 
of certiorari, mandamus and prohibition that the Franks Committee recom- 
mended that no statute should contain words purporting to oust these orders. 
Indeed, s. 11 of the Tribunals and Inquiries Act 1958 expressly declares that 
any such provision in previous enactments shall be of no effect. The two lec- 
tures deserve to be studied clesely, for, apart altogether from their intrinsic 
value, they give an illuminating insight into Lord Parker’s learning and spirit. 
J. 


SEOURITY For Costs 


Comine events cast their shadows before them. On December 15, in Re 
Feld’s Will Trusts, Feld v. Feld, in which case the defendants sought security 
for costs, the estimate of the costs likely to be incurred was increased by a 
sum of about £500 as a consequence of the recent publication of new costs 
rules, the Rules of the Supreme Court (No. 3) 1959, which come into opera- 
tion today and will apply to the work done thereafter. It is to be noted that 
although most of R.S.C. Ord. 65 will be swept away, r. 6, r. 6A, r. 6B and r. 7 
(which deal with applications for security for costs) will remain. The amount 
of the security awarded is always in the discretion of the Judge, and depends, 
of course, on the circumstances of each case. It is not the practice to order 
security on a full indemnity basis. If application is made at an early stage 
in the proceedings (as is often the case), it is not. usual to provide security 
for the costs of the trial, since the amount of the security can be suitably in- 
creased on a subsequent application. There is no rule, as was at one time 
thought, limiting applications for security for costs to two, and it is not un- 
common to find in an order for security a liberty to apply. In the case refer- 
red to, the pleadings were said to have been closed and the action was more or 
less ready for trial. The defendants had a sum of £200 to which the plaintiff, 
who lived in America, was entitled, and had not, therefore, previously needed 
to make an application for security for costs. When it became quite evident, . 
however, that a fairly prolonged trial was imminent, the defendants made ap- 
plication for security. The estimate of their costs was in the region of £2,000. 
Wynn-Parry, J., said that in his view, as the defendants had had in their hands 
£200 of the plaintiff’s, an additional sum of £700 would, in the circumstances, 
be a proper amount for security, and he would accordingly direct that that 
amount should be lodged in Court within a specified time —Z.J. 


PRIVILEGE FROM ÅRREST: POSITION or Livigant 


‘Trw question. ..is, whether the privilege of the King’s Court, extended to 
suitors redeundo, so vitiates an arrest, or suspends the operation of the writ, 
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that the taking a man thereon becomes an act of trespass to the party taken. 
The ancient way of availing oneself of the privilege of the Courts was by suing 
out a writ of privilege for suitors, jurors, and witnesses. But this privilege is 
not considered as the privilege of the person attending the Court, but of the 
Court which he attends.” This passage from the judgment of De Grey, C.J., 
in Cameron v. Lightfoot (1778, Wm. Bl. 1190), was held by the Court of Ap- 
peal in In re Hunt (The Times, April 16), upholding the Divisional Court 
({1959] 1 All E.R. 73), to state the relevant law in determining whether a 
suitor arrested within the precincts of the Law Courts after a committal order 
for contempt of Court is entitled to a writ of habeas corpus ad subjiciendum., 
The point that was raised for the first time in the proceedings for habeas corpus 
related to the appellant’s claim that he had been wrongfully arrested bevause 
he had been arrested in Court immediately after the order had been made, 
while, he claimed, he was privileged from arrest. i 
Hodson, L.J., stated in the course of his judgment, that the privilege’ claimed 
was one which attached to suitors, jurors, witnessess and advocates and it ex- 
tended, as the appellant recognised, if it existed at all, to’ persons not only 
while they were in the precincts of the law courts but also while they were 
going to the courts and going home after they had left the courts. If the ap- 
pellant was right in saying that he, as a person found guilty of contempt of 
court, could not be arrested by the Court itself it would produce an absurd 
situation, for the Court would be powerless to see that ita orders were carried 
out until presumably an applicant had reached his home, wherever that might 
` be. It would be a kind of chase which would only stop at Land’s End or 
wherever the home of a litigant in a given case might happen to be. That 
showed the absurdity of the proposition and its inherent improbability. The 
position as to privilege from arrest was quite clear and was stated in Cameron 
v. Lightfoot (sup.). Leave to appeal to the House of Lords was refused.— L.T. 





CoNTRIBUTION BETWEEN TORTFEASORS 


THERE are few branches of the common law which produce more unsatisfac- 
tory results than that relating to rights of contribution between tortfeasors. 
Notwithstanding that the inadequacies of the existing law have been emphasis- 
ed by a string of post-war cases, the situation today appears to be at least as 
uncertain as it was after the decision in Merlihan v. A. C. Pope, Limited (173 
L. T. Rep. 257; (1945) 2 All E.R. 449). 

Among the more acute problems to be encountered are those of the defendant 
in the following circumstances. The passenger in a motor car (the plaintiff) 
is injured in a collision and issues a writ claiming damages from the driver of 
the second car (the defendant). The defendant wishes to join the driver of 
the first vehicle, in which the plaintiff was a passenger, and recover contribu- 
tion in respect of any damages awarded in favour of the plaintiff. 

Considerable complication arises where at some stage the third party (the 
driver of the first vehicle) dies, for, although there is every reason why the 
defendant should be able to proceed against the third party, his prospects of 

.Tecovering are overshadowed by great difficulties of law and procedure, what- 
ever the merits of his case. 

To trace the consequences of the third party’s death it is first necessary to 
decide when the defendant’s cause of action against him arose. The two 
earliest cases unfortunately decided the matter differently. In Merlthan’s case 
(sup.) Birkett, J., as he then was, concluded that the cause of action arose at 
the date of the accident or at the date when the plaintiff’s cause of action arose 
against the defendant. Two years later, however, in Horden Richmond, 
Limited v. Duncan (176 L. T. Rep. 322; (1947) 1 All B. R. 427) Cassels, J., 
arrived at a different result. He held that the proper date was the date of 
judgment for the plaintiff against the defendant. 
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Although there is intrinsically little to choose between these cases in point 
of weight or authority, nevertheless dicta in certain cases, especially in the 
House of Lords in British Overseas Airways Corporation v. George Wimpey 
and Company, Limited ([1954] 3 All E. R. 661), favour the view of Cassels, J., 
which is now usually regarded as a correct statement of the law. The defen. 
dant’s cause of action, therefore, may be assumed to arise on the date judgment 
is given for the plaintiff against the defendant. 

Prima facie it is difficult to see how this cause of action could possibly attach 
after the death of the third party. The effect of the Law Reform (Miseel. 
laneous Provisions) Act, 1934, is simply to continue any cause of action sub- 
sisting at death. Méreover, there would appear to be no shred of authority to 
warrant the conclusion that such,a cause of action could become effective at 
common law. 

Even ee difficulties are overcome, the action must be brought within 
six months of the taking out of representation of the estate. In view of the 
length of time which normally elapses between the accident and the hearing 
of a High Court claim, the statutory period will in most cases long since have 
passed before the defendants even possess a cause of action. A final problem 
is that the defendant will have to prevent the third party from distributing 
the estate, or a substantial part of it, until any action begun by the plaintitt 
is decided. . 

All these questions, together with several others of equal weight, were before 
McNair, J., in the case of Harvey v. O'Dell, Limited (Galway Third Party) 
({1958] 1 AN E. R. 657). The plaintiff was a passenger on a motor-cycle 
belonging to G. which was involved in an accident. The plaintiff was injured 
and sued G’s employers, who in turn joined @’s administratrix as third party 
(G. having been killed in the accident). The administratrix raised three issues 
against the defendants: (1) that their action was barred since it was not 
brought within six months of her taking out letters of administration; (2) that 
their cause of action did not arise before death and was not therefore subsist- 
ing at the date of death so as to be continued by the 1934 Act ; (8) that the 
deceased was not a person who ‘‘would if sued have been liable’’ within the 
Law Reform (Married Women and Tortfeasors) Act, 1935, which gives tort- 
feasors their rights of contribution. 

The learned judge found himself able to find in favour of the defendants 
on all these points. His reasons were interesting, and were as follows. 

(1) The provisions of sect. 1 (3), which lay down the six months limit, do 
not apply. Sect. 1 (3) begins: ‘‘No proceedings shall be maintainable in res- 
pect of a cause of action in tort...’? The right of contribution, however, is 
not founded.in tort but is ‘‘a right sui generis conferred by statute,’’ so this 
` right operates unfettered by the limitation period imposed by the 1934 Act. 
It seems therefore that the relevant period of limitation, whatever it may be, 
for tortfeasors seeking contribution against an estate dates from the day of 
judgment in the plaintiff’s action, which will itself be several years after the 
accident. . Pan z ‘ . 

(2) On the authority of Post Office v. Official Receiver ([1951] 1 All E. R. 
522), a workmen’s compensation ‘case, the provisions of sec. 1(4) of the 1934 
Act operate in such a way that the cause of action, although arising after death, 
is deemed to subsist at the date so as to be caught by sect. 1 (1) of the Act 
and continued thereby.: The learned judge contented himself with adopting 
the reasoning of Barry, J., in the Post Office case, where the result contended 
for was achieved by regarding the defendants’ liability to pay damages as 
the ‘‘damage suffered by. any act or omission’? which is referred to by 
sect. 1 (4). x 

If this was wrong, then sect. 1 was ‘‘not by its terms comprehensive” and 
the claim for contribution would ‘‘survive...like any other claims not express- 
ly dealt with by that section.’’ It is diffleult to suggest what the learned judge 
had in mind when he delivered this part of his judgment, standing as it does 
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entirely on its own in a single .sentence. It appears to suggest that there is 
some means whereby a cause of action arising against a tortfeasor more than 
six months after his death could ‘‘survive’’ apart from the 1934 Act. 

(3) The final finding was that relating to the vexed question of the mean. 
ing of the words ‘‘would if sued have been liable’ in the Act of 1985. This 
same phrase was exhaustively considered in the House of Lords in Wimpey’s 
ease (sup.), unfortunately without any positive result, and the judgment in 
Harvey v. O’Dell was to the effect that the dicta of Lord Porter and Lord 
Keith, who formed the minority, were to be preferred to those of Lord Simonds 
and Lord Reid, who were in the majority. The words, said the judge, have 
no temporal connotation and mean ‘‘would, if sued at dny time, be liable.”’ 
The consequence of this interpretation is to hanish from the hypothetical ques- 
tion of liability the effect of any and every provision relating to periods of 
limitation. : e 

What, then, is the net result of this case on the law of contribution? Most 
of the arguments raised were canvassed in this context for the first time, and, 
pending the result of their consideration by a ‘superior court, it would be a 
brave man who would venture a firm opinion. One thing, however, is clear: 
the law regarding contribution is now exceedingly dark, and any intending 
' litigant in this field must be prepared to go at least to the Court of Appeal for 
the determination of his suit. 

This state of uncertainty brings in its train great difficulties, not always of 
a purely legal character. For counsel advising the defendants must also take 
into account the fact that, although there may be a reasonable chance 
of recovering against the third party, there is no guarantee that any assets 
will remain in the estate. How is this risk to be assessed ? 

The prudent personal representative of a potential third party in these cir- 
cumstances will distribute the estate as rapidly as possible after death, and 
in the not infrequent case where the only substantial beneficiary is also the 
administratrix, the estate could become exhausted in a very short time. This 
practical consideration must be given considerable weight for there would 
appear to be no recognised means of prohibiting the personal representative 
from doing that which he is entitled, and indeed obliged, to do, namely, carry- 
ing out the administration of the estate. l 

It is, of course, true that the Superior Courts have yet to pronounce on many 
of these questions, but in view of the result of Wimpey’s case (sup.), and 
bearing in mind the scope and complexity of the problems involved, it would 
be somewhat sanguine to hope that any tolerably simple, workable and just solu- 
tion is now likely to emerge from litigation, except perhaps after the expendi- 
ture of a great deal of time, money and forensic zeal. he nA 

The matter has developed to a stage where the question is no longer one of 
settling the most convenient date for a cause of action to arise, or of deciding 
a single difficult point of construction. A comprehensive revision of the en- 
tire subject of contribution, together with the effects of special periods of limi- 
tation, and death, is needed, without the necessity for adherence or the pay- 
ment of lip-service to decided cases. ee 

In view of the fact that these problems are bound to recur in practice time 
and time again, the matter may reasonably be said to be one which merits 
early attention by the legislature —JL.T. 
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THE BURDEN OF PROOF IN PROHIBITION CASES.* 
Section 66(2) of the Bombay Prohibition Act, 1949, reads as follows: 


“|... Where in any trial of ‘an offence...for the consumption of an intoxicant, it is 
alleged that the accused person consumed liquor, and it is proved that the concentration 
of alcohol in the blood of the accused person is not less than 0.05 per cent., then the 
burden of proving that the liquor consumed was a medicinal or toilet preparation, or an 
antiseptic preparation or solution, or a flavouring extract essence or syrup, containing 
alcohol, the consumiption of which is not in contravention of the Act or any rules, regu- 
lations or orders made thereunder, shall be upon the accused person, and the Court 
shall in the absence of such proof presume the contrary.” 


. This amendment was necessitated because of the judgment of the Supreme 
Court in Behram Pesikaka v. State of Bombay.’ In an earlier case? the Bom- 
bay High Court held that: 

“...all that the prosecution has to prove for bringing home a charge under s. 68(b) 
of the Act to an accused person is that he has drunk quor... in contravention of a 
permit, pass, licence or authorisation. Once that burden is discharged by the prosecu- 
tion, i.e., once it is proved by the prosecution that a person has drunk or consumed 
liquor without a permit, it is for that person to show that the liquor drumk by him was 


not prohibited liquor, but was alcohol or liquor which he is permitted by law to take, 
e.g, medicated alcohol”. 


Rejecting this contention of the Bombay High Court, the Supreme Court relied 
on the cardinal principle of criminal, jurisprudence thatit is for the prosecu- 
tion alone to prove all the ingredients of the offence with which the accused 
has been charged, and observed : 


*.,.the onus lay on the prosecution to prove that the alcohol of which the accused 
was smelling was such that it came within the category of prohibited alcohol”. 


That was almost an impossible task without the aid of a statutory presump- 
tion, But since proof can be effected by presumption also, there is nothing 
repugnant to any principle of criminal jurisprudence in the present amend- 
ment to the Bombay Prohibition Act. Because of this amendment, however, 
two questions arise which require careful consideration. (1) How should an 
accused in a case under this section discharge this statutory burden of proof? 
and (2) What should be the standard of proof for rebutting the presumption? 
Since the answer to the first depends on the answer to the second, let us con- 
sider the latter first. 


According to English:law there is a distinction between the burden on the 
prosecution and the burden on the accused. It has consistently been held in a 
number of cases that the accused is not under a duty to prove his case beyond 
a reasonable doubt.4 But the locus classidus of these with regard to statutory 
presumptions is to be found in R. v. Carr-Briant® In that case it was laid 


*By H. Suresh, Advocate. 4 Most important being: Woolmington 

1 (1954) 57 Bom. L.R. 575, 8.C. v. The Director of Public Prosecutions, [1985] 

2 Rangrao Bala v. State, (1951) 54 Bom. A.C. 462; Mancini v. Director of Public Pro- 
L.R. 325, at p. 828. secutions, [1942] A.C. 1. 

3 (1954) 57 Bom. L. R. 575, at p. 589. 5 [1943] K. B. 607. 
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down that even in cases of statutory presumptions against an accused person, 
the jury should be directed 
“that the burden on the accused is less than that required at the hands of the 
prosecution in proving the case beyond a reasonable doubt, and that this burden may 
e be discharged by evidence of satisfying the jury of the sd of that which the 
accused is called on to establish”. 


This position has been further elaborated by Lord ‘Goddard Od. in R. v. 
Dunbar.® 

“...This case is often cited as showing that where an onus is placed on an accused 
person it may be discharged by proving what would be enough to support a verdict 
in a civil action, and that, to use the words of Willes, J., in Cooper v. Slade8a, ‘in civil 
cases the preponderance of probability may constitute, sufficient ground for a verdict.’” 

Since the fundamental principles which govern the trial and decision of cri- 

minal cases in India are the same as those of England’ almost all the High 
Courts in India have accepted the weight of authority as stated in” English 
cases. They have said that 

“...the test is not whether the accused has proved beyond all reasonable doubt that 
he comes within any exception to the Indian Penal Code, but whether in setting up his 
defence he has established a reasonable doubt in the case for the prosecution and has 
thereby earned his right to an acquittal.” ° 
In substance they have supported the view that 


“When...the burden of an issue is upon the accused, he is not, in general, called on 
to prove it beyond a reasonable ‘doubt or in default to incur a verdict of guilty, it is 
sufficient if he succeeds in proving a prima facie case, for then the burden is shifted 
to the prosecution, which has still to discharge its original onus that never shifts, Le. 
that of establishing, on the whole case, guilt beyond a reasonable doubt.’” 

But the Bombay High Court has taken a different view. In Government of 
Bombay v. Samuel! a Full Bench of the High Court laid down this ratio (p. 
750) : 

“if the act which is the basis of the charge is established, then in the same way . 

it is for the accused to prove the existence’ of circumstances bringing his case within 
the limits pt the right of private defence; and ‘proof’, must mean the same ae in 
either case.’ 
It rejected the arguntent that the burden on the accused is less than that re- 
quired at the hands of prosecution. It relied on the definition of ‘‘proof’’ as 
given in the Indian Evidence Act and said as stated in a later case’? which 
sollowed the Full Bench decision : 

..The test really is the estimate which a prudent man makes of the probabilities, 
were regard to what must be his duty as a result of his estimate. In each case, whe- 
ther proof of the case for the prosecution or proof of the defence set up by the accused, 
it is the estimate of probabilities arrived at from this practical standpoint by a prudent 
man. The question, therefore, before us is really-whether, on an estimate of probabili- 
ties which a prudent man may make, the explanation of the defence...can be accepted.” 
This is actually treading dangerous ground from precision to wilderness, from 
the well-defined to obscurity, being almost oblivious to the beacon-light principle 
of ‘‘proof beyond reasonable doubt’’. 

In an attempt to apply the above test, the Court observed (p. 950) : 


“In this case it.is not the position that the explanation of the accused...does not 
merely appear to be true. The position is that the explanation of the accused is de- 
finitely false. There cannot, therefore, be any reasonableness about it. There cannot 
be any question of the said explanation being even prima facie sensible or probable.” 


6 [1957] 2 All. E. R. 787, atp. 789. 9 Phipson’s Law of Evidence 9th edn., 

6a (1858) 6 H. L. Cas. 746, at p. 772. at p. 88. 

7 Prabhoo v. Emperor, [1941] A. I.’ BR. 10 (1946) 48 Bom. L. R. 746, 5. B. 
‘All. 402, at p. 407, F.B. 11 State v. Harprasad Ghashiram Gupta, 


8 King Emperor v. U. Damapala, (1986) (1951) 58 Bom. I. R. 988, at p. 949, 
14 Rang. 666, 675, F.B. 
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Note the words ‘‘appear to be true’’, ‘‘reasonableness’’ about the explanation, 
and the explanation being ‘‘prima facie sensible or probable’’. What is the 
difference between ‘‘sensible or probable’’ and ‘‘prima facie sensible or pro- 
bable’?? if the standard of proof is the same in either case, is it enough if the 
prosecution case is ‘‘prima facie sensible or probable’’, or if it ‘‘appears to be 
‘true’’ or if there is any ‘‘reasonableness’’ about it? Or should the prosecution 
prove its case beyond all reasonable doubt? If the latter is the accepted principle 
of criminal jurisprudence, how ean it be said that the standard of proof is the 
same in either ‘case? ` 

In other words a careful analysis of the above will show that the Bombay 
High Court has not laid down any new tests, excepting: Is the defence probable $ 
-Is it reasonable? Or is it absolutely false? It may not be true, but it should not 
be false. But in the case of prosecution it is not enough if it may be true but 
it must be true. 12, : 

Unfortunately the Supreme Court has not given us any lead in this connection. 
In Pesikaka’s case the Suprime Court did not consider the applicability in 
~ India of the principle enunciated in Woolmington’s case as that was not re- 
quired for the decision of that particular case. In a recent case’? the Court 
rejected Carr-Briant’s case as not applicable in that case. 


“In this case, no acceptable evidence, beyond the bare statements of the accused, 
has been adduced to show that the contrary of what has been proved by the prosecu~ 
tion, has been established...”. 

And it laid down the test that 

“...this presumption continues to hold the field unless the contrary is proved, that 
is to say, unless the Court is satisfied that the statutory presumption has been rebutted 
by cogent evidence.” $ 
However, this test is of doubtful authenticity as a general rule, inasmuch as 
this is a decision under the Prevention of Corruption Act, 1947, where it is 
enacted that the accused person has to ‘‘satisfactorily account’’ for the posses- 
sion of pecuniary resources ete. 


“,..The emphasis must be on the word ‘satisfactorily’, and the Legislature has, thus, 
deliberately cast a burden on the accused not only to offer a plausible explanation as 
to how he came by his large wealth, but also to satisfy the Court that his explanation 
was worthy of acceptance,”™ 

Hence, in the absence of any positive guidance from the Supreme Court, 
we can safely conclude that the burden on the accused person is less stringent 
than that of the prosecution. But to conclude otherwise and to say that ‘‘proof’’ 
must mean the same in either case would be tantamount to saying that the 
accused has to prove his innocence, which is the very antithesis of the basic 
principle of ‘presumption of innocence’ in every criminal case. Moreover, there 
is no reason why such a distinction should not be made between the prosecu- 
tion case and that of the accused person when such a dualism is accepted in 
the. case of civil. cases as opposed to criminal cases, though the definition of 
‘“proof’’ is the same in either case. Lastly, it should be noted that the definition 
of ‘proof’ as given in the Indian Evidence Act1® itself centres round pro- 
bability and if an explanation of the accused person is in the least degree 
probable then it would be really referring to a state of doubt in the prosecu- 
tion case and he should be entitled to an acquittal. 

- To sum up and to lay down a norm we can say that the explanation of the 
accused person should be so probable that the Court should not think it safe 


~ 12 ‘Sarwan Singh v. State of Punjab, (1957) 14 In an earlier case, State of Madras 
A. I. R. S. C. 687 at p. 645, per Gajendra- v. Vaidyanatha Iyer, [1958] A. I. R. S. C. 
gadkar J., “But between “may be true’ and 61, the Supreme Court considered the nature 
must be true’ there is inevitably a long of presumption, but failed to lay down any 
distance to travel and the whole of this dis- standard of proof required of an accused 
tance must be covered by legal, reliable person for rebutting the presumption. ` 
and-unim hable evidence.” ` 15 The Indian Evidence Act, s. 8: Defi- 

18 C. S. D. Swami. v. The State, [1960] nition of: ‘proved’ and ‘disproved’. 
A.I.R. S.C. 7, 11, 12. 1 ES fob 
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to reject the same. But to pursuade the Court that the defence of the accused 
person can be safely rejected is still the duty of the prosecution. In the case of 
prosecution the Court must hold that it is absolutely safe to accept the same, 
which means the exclusion of all the explanation of the accused person, 
Having found out the measure of proof required to meet the presumption, 
the answer to the first question as to how this burden of proof can be discharg- 
ed becomes easier. The section itself does not say that the accused must lead 
evidence. He can discharge this burden by the evidence of witnesses for the 
prosecution as well as by evidence for the defence’®. The circumstances to 
be proved may also appear from the record.17 But the mere statement of 
the accused person itself is not sufficient to discharge this burden of proof. 
“There must be some corroboration direct or indirect of the statement of the accused 
person.” i 
In other words, the accused person must give some reasonable evidence to ex- 
culpate himself. To use popular parlance he must present his case though he 
may not succeed in establishing it. If he does not adduce any evidence the 
case must be decided in favour of the prosecution. But if he does, then 


“...on a review of the entire evidence, if the Court entertains a reasonable doubt ° 
about the guilt of the accused, he is entitled to an acquittal in the case, on the cardinal 
principle of criminal justice’” 
which has not been and should not be affected by any presumptions of law. 


' THE LAW OF TORTS IN INDIA.* 


Iv is a very familiar proposition that the law of Torts as administered in 
India is the English Law of Torts. In more clarifying words the proposition 
can be stated that in India which is now an independent and sovereign State 
the English Law of Torts which is the law of a foreign State is still treated 
as a substantive provision of law on which cause of action for civil wrong is 
based. A more surprising proposition is that this English Law of Torts has 
age been specifically applied to India, but has always been held applicable 
to India. ` 

To perceive how the English Law of Torts came to be applied in India rather 
a historical review is necessary. The British rulers initially established in 
India at Madras, Calcutta and Bombay the Mayor Courts in the eighteenth 
century which were replaced by Supreme Courts and subsequently by High 
Courts. The Supreme Courts were created under the Supreme Court Charter 
of 1823. The High Courts were created under the Indian High Courts Act of 
1861 and the’ Letters Patent of 1865. The Courts established under the 
Supreme Court Charter of 1823 were authorized to administer rules of English 
law in absence of any statute in India and the Letters Patent provided that 
the law to be administered by the High Courts was that which was applied 
by the predecessor Supreme Courts. The High Courts at Madras, Calcutta 
and Bombay were the only High Courts invested with original civil jurisdic- 
tion. The other Courts were established by local Acts which were similar to 
Civil Courts Act. The Acts establishing these other Courts contained each a 
section which required them in absence of any special law or usage to act ac- 
cording to equity and good conscience. However, this expression of equity 
and good conscience was interpreted to mean and has been judicially pro- 
nounced to mean the application of the rule of English law so far as appli- 
cable to Indian society and circumstances. Thus initially not only law of 


16 In re: Kali Charan, 11 Cal. L. R. 232. 18 Jairam Chandrabhan v. State, (1958) 
See also Babu Lal v. State, [1960] A. I.R. 61 Bom. L. R. 85, at p. 88. 
All. 228, at p. 225. 19 Nitai Naik v. The State, [1957] A.L R, 
17 Emperor v. Musammat Anandi, (1928) ones 148, at p. 172. 


I. L. R. 45 All. 829, at p. 380. By Kusumkent D. Bhate, 


% 


VOL, LXII] JOURNAL. 85 


‘Torts but all the substantive rules of English law came to be applied as sub- 
stantive laws in Courts in British India and law of Torts is still a remnant 
of the same. This historical survey is very lucidly made by Marten C.J. 
and Kemp J. in the case of Hirabai v. Dinshaw.1 At p. 1852 Kemp J. has 
observed thus: 

“The Supreme Court for Bombay established by Letters Patent 4 George IV., dated 
December 8, 1823, invested the Chief Justice and Puisne Judges of the Court with a 
jurisdiction similar to the jurisdiction of the Kings Bench in England as far as circum- 
stances will admit...and conferred upon them full powers and authority to give judg- 
ment and sentence according to ‘justice and right’... The Act 24 & 25 Vic. c. 104 
established High Courts of Judicature in India, and the Letters Patent, dated June 26, 
1862, issued under the authority of that Act, constituted the High Court at Bombay and 
provided that the law...to be administered by it in its ordinary original jurisdiction 
was that which would have been applied by Supreme Court... The amended Letters 
Patent, dated December 28, 1865, continued the High Court at Bombay with additional 
powers and clause 19 declared that the law...to be applied in the exercise of the Court's 
ordinary original civil jurisdiction was to be the law...which would have been applied 

“if the Letters Patent had not issued.” 
Also Marten C.J. has similarly observed as follows (p. 1338): 

“...jt is clear that no civil remedy for slander is given expressly by any of the 
Indian Codes...by the conjoint effect of ss. 106 and 130 of that Act (ie. the Government 
of India Act, 1915), clause 19 of the amended Letters Patent of 1865, cl. 18 of the ori- 
ginal Letters Patent of 1862, and ss. 8, 9 and 11 of the Indian High Courts Act, 1861, we 
have to apply to this case the law which would have been ‘applied by the Supreme Court 
at Bombay to such case if these Letters Patent had not issued’...by clause 5 the 
Supreme Court is ‘to have such jurisdiction and authority as our Justices of our Court} 
of King’s Bench have and may lawfully exercise within that part of Great Britain called 
England, as far as circumstances will admit,” : 


A passage from the judgment of Lord Hobhouse in the oft quoted case of 
Waghela Rajsanji v. hekk Masludin? may be quoted over here with advan- 
tage. It is stated at p. 96 thus: 

“Now it was most candidly stated by Mr. Mayne, who argued the case on behalf 
of the Respondent, that there is not in Indian law any rule which gives a guardian and 
manager greater power to bind the infant ward by a personal covenant than exists in 
English law. In point of fact, the matter must be decided by equity and good conscience, 
generally interpreted to mean the rule of English law if found applicable to Indian 
society and circumstances.” 

The point involved in this case was whether it was beyond the power of the 
guardian to impose personal liability on the ward, and applying English law 
it was held that imposing such personal liability on the ward was beyond the 
power of the guardian and the suit to that extent failed. It was so held because 
the law contemplated to be administered in India by the Charter of Supreme 
Court was the application of English law in ‘absence of contrary provision 
of Indian statute or circumstances of the society. The above historical review 
indicates that though English laws including that of Torts have been applied 
and administered in India, there has been no substantive or express enactment 
by the English Rulers whereby specifically the lew of Torts has been made 
applicable to India. It is rather only in the procedural laws (which were 
meant to create Courts of law) wherein is te be found the authorization for 
application of substantive law of England in India. It is strange that these sub- 
stantive provisions of law under which rights for action arose were never spe- 
cifically made applicable to British India even by the English rulers by any 
statute of their Parliament. 

For the enunciation of the main theme of this article initially two points 
have to be made out. First is that the English Law of Torts was never specifi- 


1 (1926) 28 Bom. L. R. 1334. 2 (1887) L.R. 14 I. A. 89. 
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cally applied to India by any enactment or law. And, secondly, it is the English: '- 
Law of Torts that has been applied in India. The first point may be easily con- 
eeded as correct as is evident from the history itself of the application of law 
of Torts to India which has been stated hereinabove. Case of Narayana Sah 
v. Kannamma Bai? may be quoted in this reference. It is observed by Cornish. 
dJ. as cases (p. 743): ` 

.-It is a remarkable fact, as was pointed by their Lordships of the Judicial Com- 
mittee in The Advocate-General of Bengal v. Ranee Surnomoye Dossee3a that neither the 
Charter of 13 Geo. I, nor any of the subsequent Charters, expressly declared that English 
law should be administered to the natives of India.” 

As to the second point that it is the English Law of Torts that has been ap- 
plied to India it may be observed that the very words in cl. 5 of the Supreme 
Court Charter that the Supreme Court was to exercise such jurisdiction and 
authority as Judges of Kings Bench exercise ‘‘within that part of Great Bri- 
tain called England” as far as circumstances will admit are very. significant 
as evidently only English law could be administered in England. On this second 
point the following authorities may be referred to. In the case of Hirabai v. 
Peake, Marten C.J. has observed as follows -(p. 1339): 

. Slander is a wrong, or tort as the lawyers call it, and, accordingiy, this clause 
(cl. 25 of Supreme Court Charter) contemplates that in general an action for tort would 
lie, A 

This, then, being the material jurisdiction, the Court has under clause 28 (of the 
Supreme Court Charter) ‘to give judgment and sentence according to. justice and right’. 

...The effect of the Charter of 1823 has been judicially considered in many cases, | 
and, speaking generally, it has been construed as directing. that the law to be adminis- 
tered is English law as nearly as the circumstances of the place, and of the inhabitants, 
should admit.” ; 

In the same case Kemp J. quoted from The Adv.-Gen. of Bengal v. Ranee Sur- 
nomoye Dossee thus (p. 1852) : 

` “There can be no doubt that it was intended that the English law should be adminis- 
tered as nearly as the circumstances of the place, and, the inhabitants, should admit. 
The words, give judgment according to justice and right in suits and pleas between party 
and party, could have no other reasonable meaning than justice and right, according to 
the laws of England, so far as they regulated the private rights between party and 
party.” 

In case of Narayana Sah v. Kannamma Bai, Cornish J. has ops thus 
(p. 748) : 

“A Charter or statute by which Courts of justice are constituted does not neces- 

sarily determine the law which they are to administer, but in construing the Charter of 
George I, there can be no doubt that it was intended that the English law should be ' 
administered as nearly as the circumstances of the place, and of the inhabitants, should 
admit. The words ‘give judgment according to justice and right’ in suits and pleas 
between party and party, could have no other reasonable meaning than justice and right, 
according to the laws of England, so far as they regulated private rights between party 
and party.” 
Here also may be mentioned (as is ais further observed by Cornish J.) that 
the law regarding damages in the presidency towns and mofussil is the same. 
He has in this case observed that the words equity and good conscience ‘(of 
the local Acts) have the same meaning as the words justice and right in the 
Supreme Court Charter viz. justice according to.rnles of English Jaw. In 
Narayana Sah v. Kannamma Bai, Cornish J. has observed thus (p. 746): 

.in my judgment, no distinction is to be made between suits arising within or 
without the limits of the High Court’s Original Civil Jurisdiction... There is...no rea- ` 
son why one rule should be applied nder the Charters and another rule under the 
Letters Patent.” 4 


3 (1931) I.L.R. 55 Mad. 727. 3a (1863) 9 M.I. A. 391. 
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A reference may also be made to the case of Satischandra Chakravarti v. Ram 
Doyal De*, where a full bench of the Calcutta High Court held that civil lia- 
bility for damages for tort under local Acts-must be determined with reference 
to English Common law. ; 

Mookerjee A.C.J. has observed thus (p. 407) : 


“...The principle that, in all cases for which no specific statutory directions are 

given, Judges should act according to justice, equity and good conscience, was expressly 
formulated in section 93 of the Administration of Justice Regulation promulgated by the 
Governor-General in Council on the 5th July 1781. The Rule was thereafter successively 
reproduced in section 21 of Regulation IM of 1793, in section 24 of the Bengal Civil 
Courts Act, 1871, and in section 87 of the Bengal Civil Courts Act, 1887, Now. the deci- 
sion of the case according to the principles of justice, equity and good conscience has 
generally meant decision according to the principles of English Law applicable to a 
similar state of circumstances.” 
Also a passage from the judgment of Niyogi J. from the case of Secretary of 
State v. Rukhminibai® may be cited. However, the main point involved in 
this case was availability of the defence of common employment in India 
wherein Niyogi J. dissenting from the view of Stapples A.C.J. held that Com- 
mon law when applied to India should be that law as stood modified by English 
Employers Liability Act of 1880. In Secretary of State v. Rukhminibai 
Niyogi J. observed (p. 361): 

“,..It may be conceded that the Courts in India are, in the absence of any express 
provision of law applicable to any particular case, empowered to invoke the aid of Com- 
mon law on considerations of justice, equity and good conscience, but this can only 
refer to the Common law which is actually enforced by the Courts in England.” 

It may be mentioned that the case on difference between Niyogi J. and Stap- 
ples A.C.J. was referred to Stone C.J. and Pollock J. and the view of Niyogi 
J. was confirmed. Now reverting over to the main theme it may be stated 
that there is no existing Indian statute of law of Torts and the Common law 
or the English Law of Torts was never made applicable to India and that the 
English Law of Torts being a law. of the foreign State and India now 
being a sovereign independent Stete and the provisions of the English Law of 
Torts not being made applicable to India by adaptation or by incorporating it 
with appropriate changes into an Act of the Indian Parliament, the 
law of Torts has now since January 26, 1950, no application or statutory force 
in India. However at this stage reference should be made to a decision of 
the Federal Court where a contrary view is expressed. On basis of an obiter 
in the judgment of Sulaiman J. in the case of United Provinces v. Atiga 
Begum® it has been thought that the law of Torts is saved under the provisions 
of art. 372 (1) of the Indian Constitution. The provisions of art, 372 (1) 
and s. 292 of the Government of India Act of 1935 are quite similar. It is 
true that the provisions in s. 130 of the Government of India Act of 1915 were 
in negative form as that Act provided that the repeal shall not affect the vali- 
dity of any law, while the provisions in the Government of India Act, 1935, 
and the Constitution are in positive form as these Acts provide that notwith- 
standing the repeal all the laws shall continue to be in force until repealed, 
altered or amended. However, the question involved for the decision of the 
Federal Court in this case was whether s. 292 of the Government of India 
Act of 1935 debarred the Central or Provincial Legislature from giving effect 
to a new provision, earlier than when the Act itself (i.e. earlier than 1937 ) 
was passed; and it was held that there being nothing in s. 292 of the Govern- 
ment of India Act, 1935, which barred from giving the new provision a retros- 
pective effect, retrospective effect could be given to a new provision. In coming 
“to that conclusion Sulaiman J. incidently observed that Common law is saved 
under provisions of s. 292 of the Government of India Act. The provisions of 


4 (1920) LL.R. 48 Cal. 388, B.B. 6 [1941] ALR. F.C. 16, 
5 [1987] A.I.R. Nag. 354. i 
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s. 372(1) of the Indian Constitution being similar, it is believed that obser- 
vations of Sulaiman J. apply in respect of s. 372(/) of the Indian Constitu- 
tion and Common law is saved under this saving clause. The learned Judge 
has observed thus (p. 31): : 

“Even though we are not concerned with the wisdom of the Legislature one can- 

` not help saying that there appears to. be.no adequate reason why the power to give 
retrospective effect to a new legislation should be curtailed, limited or minimised, 
particularly when s. 292 applies not only to statutory enactments then in force but to 
customary law, all laws, including even personal laws, and common lawsf’ 
It may be seen that the main judgment in this case was by Gwyer CJ., and 
Sulaiman J. and Vardachariar J. gave concurring separate judgments and 
the observations to the above effect are made only by Sulaiman J. Apart from 
the fact that the observations of the learned Judge are obiter observations, the 
point dilated in the present article, viz. effect of the non-application of+the law 
of Torts to India, had not been considered by the learned Judge. Further the 
most important fact (which make all the difference) that India became a 
sovereign independent State on January 26, 1950, did not exist then and 
could not have any consideration in observations or reasonings of the learned 
Judge. 

The question whether an Act is saved or not under the saving clause arises 
and can be looked into only if the Act is at any time applied at all. When the 
English Law of Torts has not been made applicable to India anytime, in fact 
the question whether it was in force in India as the law of the territory does 
not arise at all. Further, even if it was applied to India, it ceased to have any 
application to India on January 26, 1950. A similar point arose for consi- 
deration before the Supreme Court in the case of The State of Madras v. C. G. 
Menon.’ The point involved in this case was whether the Fugitive Offenders 
Act, 1881, still applied to India after January 26, 1950, when India became a 
sovereign democratic republic. The Fugitive Offenders Act was applied to 
British India along with the British possessions and when India ceased to be 
a British possession from January 26, 1950, the whole basis for its application 
to India had gone as India was no longer a British possession. However, it 
may be repeated that firstly the law of Torts was never applied to India. 
Further when India became an independent sovereign republic it was neither 
adopted by any specific order of the President or incorporated into an Act by 
Indian Parliament with appropriate changes. It was urged in this case be- 
fore the Supreme Court by the Advocate General that though the Fugitive 
Offenders Act, 1881, was not adopted by any specific order of the President 
and that the Parliament in India had not enacted any legislation on its lines 
still the omission to adapt the impugned Act in no way affected the question 
whether it was in force as the law in the territory of India after the commen- 
cement of the Constitution and was still the law in force within the meaning 
of art. 872(1) of the Constitution and hence continued to be in force under 
the said provisions of art. 372(1) after its commencement. This plea of the 
Advocate General was rejected by the Supreme Court. M. C. Mahajan C.J. 
has observed thus (pp. 287, 288) : 

“...the Fugitive Offenders Act, 1881, which was an Act of the British Parliament has 
been left severely alone. The provisions of that Act could only be made applicable to 
India by incorporating them with appropriate changes into an Act of the Indian Parlia- 
ment and by enacting an Indian Fugitive Offenders Act. In the absence of any legislation 
on those lines it seems difficult to hold that section 12 or section 14 of the Fugitive Offend- 
ers Act has force in India by reason of the provisions of article 372 of the Constitution.” 
Finally it may be observed in this behalf that the law of Torts has always been 
treated as a part of English Common Law and so applied to India and under the 
Indian Constitution all the laws in force in the territory of India can have refe- 
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rence to the laws of the land and cannot be made to include a foreign law which 
the English Court of Kings Bench have jurisdiction to enforce ‘“‘within that 
part of Great Briton called England.” 

Expediency to codify law of Tort as to be applied to India was felt long 
ago and Mr. Pollock, a great authority on the subject, was asked to prepare 
a draft Bill for the same. However, the draft of the Indian Civil Wrongs 
Bill prepared by him did not seem: to have received further consideration by 
the then Central Government and the matter did not come up before the 
Legislature. It is desirable that the law of Torts as applicable to India is 
codified and a substantive provision of law like ‘‘Civil Wrongs Act’’ is enacted 
by the Indian Parliament early. 


GLEANINGS. 


4 


Dowmont 


THE question of domicile gives rise to marked diversities of opinion. Any 
legislative attempt to alter the law on this subject must not hope for an easy 
passage. 

The importance of this subject cannot be overstated. In the private inter- 
national law of the United Kingdom a large number of matters fall to be 
governed by the law of domicile, including testate or intestate succession to 
moveable property, capacity to marry and the essential (but not formal) vali- 
dity of marriages; the effect of marriage on the proprietary rights of the spouses 
in each other’s moveable property; the rights and obligations of husband and 
wife, parent and child, guardian and ward towards each other; legitimacy, 
legitimation and adoption; and divorce. 

On the death of a person domiciled abroad, estate duty is payable on pro- 
perty in this country, though there are certain exceptions concerning holdings 
of British Government stocks. On the death of a person domiciled here, duty 
is payable on property here and also on moveable property abroad. 

A person’s domicile is the country in which he has his home and intends to 
live permanently. The law regards every person as having a domicile, whether 
it be the domicile of origin which the law confers on him at his birth, or the 
domicile of choice which he may subsequently acquire. If a person, having 
acquired a domicile of choice, abandons it without acquiring a fresh one, the 
law regards his domicile of origin as having revived until a fresh domicile of 
choice is acquired, even though in fact he may never have returned to his domi- 
cile of origin. i 

The present law, in the opinion of some people, suffers from two serious 
defects—namely, the excessive importance attached to the domicile of origin, 
and the difficulties involved in proof of intention to change a domicile. The 
latter alleged deféct becomes apparent on a study of the two leading cases of 
Winans v. Attorney-General [1904] A.C. 287 and Bowie (or, Ramsay) 
v. Liverpool Royal Infirmary [1930] A.C. 588. Those two cases were both 
decisions of the House of Lords and illustrate the difficulty involved in the 
proof of intention to change a domicile. 

And so we come to recent abortive efforts to change this admittedly unsatis- 
factory state of affairs. The Domicile Bill introduced in the House of Lords 
in June, 1958, provided, among other matters, that ‘‘a person’s domicile is 
the country in which he has his home and intends to live permanently.” And 
then the Bil went on to say that ‘‘a person who has a home in a country is 
presumed to intend to live permanently in that country.” That was the first 
presumption. Then the same Bill laid down a second presumption, namely :— 
“if a person has a home in more than one country he is presumed to intend to 
live permanently in that one of them with which he is most closely connected.” 
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Then the third presumption was ‘‘if a person lives in a country mainly because 
he works there and he has a wife or children whose home is in another country 
he is presumed to intend to live permanently in that other country.’’ 

At the present time one has affirmatively to prove what is a person's inten- 
tion as to the country in which he proposes to spend the rest of his life. If a 
person is dead, one can well imagine the difficulties of the executors and ad- 
visers of the deceased in proving that intention. 

The above-mentioned three presumptions in the Domicile Bill (introduced 
in June, 1958), altered the burden of proof. If a person had his home in one 
country, the presumption was that he intended to live permanently in that 
country, and therefore that country was his domicile. It was true that that 
presumption could be rebutted by evidence to the contrary. Furthermore, the 
Bill excluded those presumptions in the following cases. Jt said that those pre- 
sumptions ‘‘may be displaced by proof of a different intention’’ and then con- 
tinued ‘‘The presumption that a person intends to live permanently in any 
country is not raised—(a) by his home in that country, if he is entitled to 
diplomatic immunity in that country or, being in the service of an inter- 
national organisation or in the public service of that or any other country, he 
had no home in that country immediately before entering that service.’’. Then 

` there was another way in which the presumptions could be displaced—namely, 

the presumption was not raised ‘‘by his wife’s or children’s home in that 
country, if there is in force an order of a court by virtue of which the wife is 
not bound to cohabit with him or, as the case may be, if he is not entitled to 
the custody of the children.’’ : 

Then the trouble began. Business men from Commonwealth countries, and 
the United States of America, raised the question of how the Bill would affect 
their nationals who came to England on business for a period of time. It was 
argued that the above-mentioned presumptions would raise an inference that 
such visitors to this country were domiciled in England, and to rebut these 
presumptions the business man from overseas would have to ‘‘buy an expen- 
sive law case.’’ These fears, it is submitted, were really groundless. Suppose, 
for example, that an American citizen living in New York is sent by his firm 
in America to England for a period of even ten to twenty years. During that 
period of time he has a house in England, but his home has never ceased to be 
in America. Unfortunately, however, all cases are not so simple as that, and 
the variations of the problem are almost unlimited. Incidentally, it may be 
noted (and this is not an argument in favour of the Domicile Bill) that in the 
French language there is no word for home as we understand the conception. 
The French talk about la maison—the house, and there is no separate word for 
what we regard as a home, which may, in England, be synonymous with the 
house in which we happen to be residing or entirely different therefrom. 

And so the (June, 1958) Domicile Bill was dropped. We come now to the 
Domicile Bill which was introduced in the House of Lords in February, 1959. 
This Bill merely preserved and codified the law as laid down in Winans’ case 
subject only to the fact that a person would be able to acquire a new domicile 
at the age of sixteen instead of twenty-one as at present. All the old presump- 
tions that ‘appeared in the previous Domicile Bill found no place in the new 
Bill. It was hard to see what objection there could be to restating the esta- 
blished Jaw in statutory form. But objections eame from all sources. Some 
wanted the earlier Domicile Bill to be revived. Others wanted the new Bill 
with safeguards expressly extended so as to protect people who came to this 
country on business for a number of years. 

In fact the revenue question has found its way into the subject of domicile, 
and some people very logically take the view that revenue considerations (tax 
and estate duty matters) are quite separate from domicile and should not be 
entertained at all in deciding whether the law relating to domicile shonld be 
altered or otherwise. 


Other people express the view that tax and estate duties are very relevant 
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to the law of domicile and that any alterations in that law should contain 
specific provisions safeguarding the position of visitors from overseag who 
come to this country, and stay here for appreciable periods of time. 

One could let one’s pen run away on this subject, and so it is better for the 
moment merely to state the problem and invite others to express their 
views.—S.J. 


DEGREES OF ILLEGALITY 


Iune@aurry in the law of contract is something of a tangle, and however you 
unravel it there are always some kinks left here and there. The difficulties lie 
more in connection with the effects of illegality than with the question what is 
illegal, though even there we have our problems. 

' Basieally, there are four heads of illegality. First, there are those cases 
where the contract is in direct contravention of some rule of law as in the 
ease of a contract to commit a crime or a tort; secondly, there are contracts 
contrary to ‘‘morality as recognised by the law” (e.g, a contract to let a 
vehicle to a prostitute knowing it to be for the purposes of her trade, as in 
Pearce v. Brooks (1866), L.R. 1 Exch. 218); thirdly, there is that vast mass 
of cases which we class as ‘‘contrary to publie policy’’ covering such diverse 
matters (which it is designed to protect and preserve) as international comity, 
the public service, justice, the family (particularly the relationship of hus- 
band and wife and parent and child) and so on; and fourthly, there are con- 
tracts which offend against a statute. 

We are here concerned to consider the last type in the light of a recent deci- 
sion: Townsend (Builders), Ltd. v. Cinema News and Property Management, 
Ltd. [1959] 1 W.L.R. 119. So often a statute prohibits or restricts 
the doing of an act without stating in so many words whether a contract to 
do the act is to be wholly void or not, and it then behoves the Court to consi- 
der the purpose of the prohibition or restriction and particularly whether it 
is aimed at protecting the public. In this particular case the contract was for 
the conversion of two rooms into a bathroom, among other items of work. 
There was a provision that the builders were to comply with any regulations of 
any local authority, but in fact the builders failed to notify the local autho- 
rity of the work until it was completed, whereupon the local authority point- 
ed out that the work infringed a byelaw prohibiting a bathroom with a water- 
closet havings doors opening into rooms used for habitation except where used 
exclusively with a bedroom; the bathrooms in question each opened into two 
other rooms. 

The matter was dealt with vis-a-vis the local authority by the giving of an 
undertaking by the defendant owners that when the occupier’s wife, who was 
to occupy part of the house, ceased to do so, the byelaws would be complied 
with, and this satisfied the authority. 

This action was by the builders for the cost of the work of conversion. It 
was resisted by the defendants on the ground that the work done was illegal 
in that it contravened a byelaw. By this time the occupier’s wife had died so 
that the undertaking given had to be complied with and the rooms re-converted. 
The claim for £150 was consequently resisted and met with a counter-claim 
for £493, being the alleged cost of reinstating the rooms. The county Court 
Judge rejected the defence of illegality and the counter-claim. In this action 
the architect was made a party and damages were awarded to the defendants 
against the architect for negligence. All three parties appealed. 

The report of the appeal before the Court of Appeal is confined to the issue 
of illegality. The Court of Appeal held that the work done by the builder 
could not be classed as the making of an ‘‘illegal’’ bathroom. The Master of 
the Rolls said (at p. 124): ‘‘This is not a case, be it observed, where the con- 
tract can be said to be itself illegal, or to involve, on its face, the doing of 
something that was illegal, unless you are to say that the specifications which 
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are part of the contract showed, upon the face of them, that what was going 
to be done, if it was done precisely as specified, would involve non-compliance 
[with the byelaw]. It was on that ground...that the work contracted for 
was [alleged to be] work to make an ‘illegal’ bathroom, and, that being so, 
it could not lie in the mouth of the contractor to claim payment for doing 
that illegal work. I have said that the Judge rejected that argument; and so 
do I.” ; 

It was argued before the Court of Appeal that the byelaw was void for 
unreasonableness, injustice and uncertainty, and that in consequence there never 
was any breach of contract. But although byelaws may be declared void on 
such grounds, the canon to be applied is that byelaws, made by such bodies 
as local authorities or other public representative bodies, exercising their autho- 
rity accompanied by checks and safeguards, ought to be supported if possible; 
they ought to be ‘‘benevolently’’ interpreted. And here the Court of Appeal 
felt that, although there was ground for argument about ‘‘certainty of this 
particular byelaw’’, it could not be held to be void. 

Reference had also been made to (inter alia) some other post-war decisions 
on building contrary to regulations, and in particular to Strongman (1945), 
Lid. v. Sincock [1955] 2 Q.B. 525. But that case concerned a contravention 
of a defence regulation which specifically stated that the type of work in ques- 
tion, executed without a licence, ‘‘shall be unlawful’’. That was considered 

.'gufficiently clear and distinct to be a distinguishable case. In the instant case 
the effect of contravention of the byelaw was that ‘‘if it is apparent on exami- 
nation that work has been done otherwise than in accordance with byelaws 
...?? the builder was liable to a fine. There was no fundamental illegality 
pervading the whole work and the whole contract. But for one thing it ap- 
peared that the builder did not know, until the work was far advanced, that 
what his contract called on him to do was in breach of a byelaw; nor did the 
building owner. Further, the local authority considered it within their power 
to relax the regulation in special cases, as they did here. 

None the less one is left with the feeling, after reading the Court of Appeal 
judgments, that the defendants’ arguments have not been fully met. The 
main reason for rejecting them seems to be that it was not obvious what was 
the intended use of the two rooms to which the bathroom doors gave access. 
The answer to that line of thought is at once clear: knowing of the byelaw, 
and of the importance of the question of the use of rooms where a bathroom 
has two doors, it behoves the builder (who has undertaken to see that any 
regulations of any local authority will be complied with) to ascertain the 
use, including the potential use, and to point out the consequences of such a 
use as would make the conversion one which contravened the byelaw. The 
statement that the local authority had power to relax the byelaw is a little mis- 
leading because of incompleteness, since such relaxation was on condition the 
reconversion took place later on: a reconversion which was to cost nearly £500! 
This does not seem to be a fulfilment of the promise to see that the byelaws 
were complied with—s.J. 


Law AND Moras 


THE second Maccabean lecture on jurisprudence was delivered by Devlin, 
J., on March 18th before a large audience at the British Academy. The 
audience was treated to a deep and at the same time engaging exercise in 
dialectics by one of our most forceful and thdughtful judges. He chose as his 
subject The Enforcement of Morals: A Consideration of the Jurisprudence 
in the Wolfenden Report. 

At the outset he.stated that in his view the survey of the relationship bet- 
ween crime and the state given in the report was admirable and provided a 
good starting point for a modern review of this difficult subject. Was there, 
he asked, a good basis for the link between the present criminal law and the 
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moral law, the moral law being that law a breach of which is a sin? . If there 
was now freedom of religious belief in Britain, why should there not be free- 
dom of moral belief? Even within the ambit of Christian belief there were 
wide differences—differences of morality in the Old and New Testaments and 
within the modern Christian church—differences, for example, upon such sub- 
jects as birth control and divorce. 

There were cases where the law must intervene, even where there was consent 
on the part of the injured person—as, for example, assault, or murder when 
it took the form of a suicide pact or euthanasia. That was due to the protec- 
tion by the state of the principle that human life was sacred and no element 
of consent should come between the law and the wrongdoer. So also in the case 
of children, who were too weak to resist and must therefore be protected. In 
such cases society was upheld by the body of common thought upon the sub- 
ject. As to the right of society to enforce its judgments, he thought it had as 
much right to preserve morality as to preserve any other part of its constitu- 
tion, e.g. the political content. Here he felt the Wolfenden Report had erred 
m attacking the problem the other way round and had suggested ‘‘special 
cases’? which would have to be safeguarded of so wide and elastic a nature 
that the exploitation of human nature might still continue. 

The standard of judgment adopted in Britain had been that of the well 
known figure in English law—the reasonable man: the man on the Clapham 
omnibus of Lord Bowen’s phrase. (‘The reasonable man,” Devlin, J., has- 
tened to add, was not the ‘‘rational man.’’) It was a standard which was set 
and supported by reason, and it had produced, in Pollock’s phrase, the 
practical morality which was the kind of standard applied and under- 
stood by a jury. There could not be, and was not, any strict limit between 
the field of law and the field of morality. It was the old, old problem of trying 
to strike a balance between rights of society and those of the individual. How 
was one to reconcile the morality of public interest and the morality of private 
interest? The dividing line could not be rigid or precise. At present the prin- 
ciples of division were fairly clastic and the courts of this country had regard 
to some four considerations which made for a reasonable administration of 
justice. (a) They acted on the prineiple of the toleration of the maximum 
individual freedom consistent with the integrity of society; in doing so they 
must have regard to public feelings of reprobation and disgust and the rule 
that not everything could be tolerated, such limits being set by the feelings of 
society. (b) Where any new matter of morals arose for consideration by the 
courts, the law should be slow to move, in order to see whether the new matter 
was really going to be adopted by society or was merely a passing phase. 
(c) As far as possible, privacy should be respected. The speaker instanced the 
practice of strict limits on the right of search by the police and the recent con- 
demnation of telephone tapping. (d) The law was always concerned with the 
minimum—certain minimum standards of behaviour or principles were set and 
disobedience of them and them only was an offence against the state. Again, 
. whilst certain aspects of morality were not enforced by law. they were 
not thereby condoned. From all the foregoing, it was clear that the criminal 
law had a moral basis. In jurisprudence why was this so? 

Devlin, J., posed three interrogatories, which he said it would be necessary 
to put in order to answer that question. These were:— 

(1) Had society the right to pass judgment on morals at all? 

(2) If society had that right, should it use the law to enforce it? 

(3) Should there be enforcement in some cases only or in all cases? 

In facing the situation posed by these questions, the lecturer felt that the 
Wolfenden Report had taken public morality for granted and had postulated 
that private behaviour was a matter of morality only. But the answer must 
be that society was a community of ideas and those ideas governed the lives 
of the members of that society, and those ideas were the morals of that society. 
In the structure of each society there was a political, a moral and an ethical 
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element,.and it was the duty of the law to protect society as well as the indivi- 
dual;and in protecting the society it must also protect that community of 
ideas‘which included the morals of the.society. One saw the principle at work 
‘in the functions of a jury in serious crimes against morals. In any society 
where there was a lack of clear moral teaching the law suffered; in this country 
morality was based on Christian morality, and without that’ morality 
the law likewise suffered. A recognised morality was as necessary to 
society as a recognised government. Society just as much had the right 
to use the law to preserve morality as to preserve anything else it held essen- 
tial to its existence—as, for example, the right to protect its political existence ; 
hence the offence of treason. It must be remembered that in our society one 
great principle helped to hold the balance—there was no grave offence punish- 
able without the verdict of a jury. The learned judge ended his excellent argu- 
ment with this phrase: ‘‘Society cannot ignore the morality of the individual 
any more than it can ignore his loyalty. It flourishes on both and without both 
it dies.”’—L.T. 





MASTER AND SERVANT: AN ABSOLUTE OBLIGATION 


_ Towanrns the end of last term the House of Lords (Lords Simonds, Radcliffe, 
‘Cohen, Keith and Jenkins) in Hamilton v. National Coal Board reversed 
a decision of the Court of Session and held that s. 81(1) of the Mines 
and Quarries Act, 1954, imposed an absolute obligation. The appellant was 
injured when winding a hand-operated winch. It appeared that he placed his 
hand on the frame to steady it and that the whole winch suddenly tipped for- 
ward, pinning his hand between the raised portion of the framework and a 
roof girder. The accident, he claimed, was. due to the fact that there were 
no stells in position to steady the winch. The sub-section above referred to 
provides that ‘‘all parts and working gear... shall (inter alia) be properly 
maintained.’? The word ‘‘maintain’’ in the Shipbuilding Regulations, 1931, 
was held in Smith v. Cammell Laird and Company, Limited (163 L.T. Rep. 9; 
(1940) A.C. 242) to impose an absolute obligation on employers to maintain 
the equipment in such condition that it would never be out of order. The 
same construction was adopted by the House of Lords in the recent case. 

The principle applied in such cases was stated by Lord Atkin substantially 
in these terms: The absolute duty in respect of acts and forbearances imposed 
by statutes for the protection of workmen was a well-known feature of this 
class of legislation. It was to be found passim in such Acts as the Coal Mines 
Acts and the Factory Acts. It was precisely in the absolute obligation imposed 
by statute to perform or forbear from performing a specified activity that a 
breach of statutory duty differed from a breach of the obligation imposed by 
the common law, which was to take reasonable care to avoid injuring another. 
The learned Lord denied that to construe the clause in question in that case 
as imposing the absolute duty on the occupier led to such an unreasonable 
result as to throw doubt upon such a construction. The occupiers had a com- 
plete control over the premises and could impose their own conditions upon 
those who entered them and used the plant. They could insist upon the plant 
being constantly maintained in a safe condition, could terminate the licence 
to enter the premises or use the plant in case of breach and could take any 
indemnities they thought fit. There was no reason for refusing to give the 
words in question their plain meaning of imposing an absolute duty. Was the 
duty an absolute one, Lord Russell asked, or could the respondents excuse 
themselves by saying that by competent inspection at regular and frequent in- 
tervals they had done everything possible to discharge their duty? The words 
“all staging shall. ..be maintained’’ were too strong to justify the milder view; 
they pointed to an absolute and not a qualified obligation.—L.T. pie 
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The Industrial Disputes Act. By R. D. Kunkarni, Advocate, High Court, 
Bombay. Bompay: GC. Jamnadas & Co., 146 C, Princess Street. 1960. 
Demi 8vo. Pages ii+365+xi. Price Rs. 10. 


THE Industrial Disputes Act òf 1947 has been enacted for the benefit of the 
workmen and also to secure industrial peace in the country. Before the enact- 
ment of the Act arbitration tribunals were appointed under the Defence of 
India Rules to settle such disputes. These rules were inadequate for providing 
a permanent machinery. for settling disputes between the management and the 
labour. The Industrial Disputes Act goes a long way towards the implemen- 
tation of the ideal of a welfare State. Some complicated problems have arisen 
which cannot be solved by this Act. The provisions of this complicated statute 
have been carefully explained, and the exhaustive ease law on the subject has 
been fully dealt with. Almost all the provisions of this Act have given rise 
ta controversy. On the whole, this is a comprehensive commentary on the com- 
plicated provisions of the Act and the Judges, lawyers and litigants will find 
this book very serviceable. j 





The Hand-book on Court-fees. By B. A. PURANI, B.Sc., LL.B. Poona: Clerk 
of the Court. District Court. Second edition. 1960: Demi 8vo. Pages 
xxii+320. Price Rs. 9. 


THe Court-fees Act is virtually a legislation to raise tax from the litigants. 
Court-fees were intended to provide some check on frivolous and vexatious 
litigation. The defective drafting of the Act has been the subject of judicial 
comment in several cases. The computation of court-fees has become a diffi- 
cult task and a mass of case law on the subject has been the result. This book 
contains the full text of the Bombay Court-fees Act (XXVI of 1959). This 
Act has replaced the previous Court-fees Acts in foree in the Bombay State. 
The provisions of the Act have been fully explained in the comment and the 
case law has been brought up-to-date. In the Appendices the rules and the 
provisions relating to the court-fees.in other Acts have been given. As a 
handy-book of reference on points relating to court-fees this book is sure to 
be very useful. ` 





F.0O.B. Contracts. By Davp M. Sassoon, M.Jur. (JmeRusarem), D.Puut. 
, (OxoN.). Lonpon: Stevens & Sons Limited. Bompay: N. M. Tripathi 
Private Ltd. Princess Street. 1960. Demi 8vo. Pages xxiiit+147. Price 

» 853. Rs. 28. : 


THERE was a great need for a book devoted entirely to the law of f.0.b. con- 
tracts. All relevant decisions on the subject have been collected and an attempt 
has been made to group together the various types of f.o.b. contracts and to 
bring together in a form convenient to reader the whole body of law relating 
to contracts of sale for the delivery of the goods free on board. All reported 
English cases on the subject are included and freely discussed. References to 
important decisions of the Courts of the Conimonwealth countries and the U.S.A. 
are given. This work was originally submitted as a thesis for the degree of 
D.Phil. Oxford. Businessmen specially and lawyers who have to advise 
businessmen will surely find this book very serviceable. l 
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Harris’s Criminal Law. By H. A. PALMER, M.A. (Oxon), BARRISTER-AT-Law 
and Henry PALMER, M.A. (Oxon.); BARRISTER-AT-LAW. LONDON: Sweet & 
Maxwell Limited, 11, New Fetter Lane. Bompar: N. M. Tripathi (P.) Ltd., 
eee oe Twentieth edition. 1960. Demi 8 vo. Pages lit+-706. Price: 
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T ook has become a great favourite with students of law in England. lt 
is aAtandard text book of English criminal law. The learned author has writ- 
ten very clearly and simply and. everything is explained in such a manner that 
no student ought to have any difficulty in obtaining a grasp of the subject. The 
procedure followed in criminal Courts is fully explained. Since the last edition 
the Sexual Offences Act, 1956, the Road Traffie Act, 1956, and the Homicide 
Act, 1957, have been enacted and they are fully dealt with in this edition. The 
case law has been brought up-to-date. This book eminently provides all the 
information required to know the basic facts about criminal law and procedure 
in England. * i ' 


The Law of Admissions and Confessions. By Y. H. Rao and Y. R. Rao. Adha: 
Wadhwa & Co., 45, Civil Lines. Second edition. 1960. Roy 8 vo. Pages 
xlvi+655. Price: Rs. 22.50: : 


WE welcome the appearance of ‘the second edition of this monumental work. 
` It deals with the law of admissions and confessions. The text has been brought 
up to date. The law of evidence in criminal cases is exhaustively explained. 
The merit of this work lies in its comprehensiveness and arrangement. The 
case law of each High Court, the Federal Court and the Supreme Court has 
been noticed separately. The commentary on each section is very full and criti- 
cal. It is a great treat to find original observations on several complicated ques- 
tions. We have no doubt that the work will be found very serviceable by the 
Bench and the Bar. 


The Bombay Money-lenders Act, 1946. By D. H. CHAUDHURI, nse. LL.B. 
Poona: N. R. Bhalerao, 492, Shanwar. 1960. Demi 8vo. Pages ii+-142+-y. 
Price: Rs. 5.50. 


THE Bombay Money-lenders Act protects the agricultural and non-agricultu- . 
ral debtors from being exploited by money-lenders. Non-compliance with the- 
provisions of this Act has been made penal. The Act gives power to cancel the 
licences of the money-lenders and it controls the money-lending business itself, 
In the commentary various provisions of the Act have been clearly explained 
and cases decided under this Act have been incorporated. This Act.repeals 
various Money-lenders Acts in force in different parts of the Bombay State. 
The book will prove very helpful to practitioners as well as Courts. 


The Law of Criminal Procedure. By 8. C. Sankar. Associate: BIJAYESH 
MUEKHERJI, M.A., LLB. CALCUTTA: S. C. Sarkar & Sons (Private) Ltd., 1/C, 
College Square. Second edition. ` 1960. Demi 8vo. Pages 1704-1210. Price: 
Rs. 28. 


Ir is a unique record to bring out a second edition within such a short time 
from the publication of the first edition. The amendments made to the Code 
by Act XXVI of 1955 have been printed in italics. Amendments made by 
several Acts of different States have been’ given below the sections ‘amended. 
The commentary is lucid and exhaustive and clearly explains the purport of 
each section. Lawyers will surely find this book useful for ready reference. 


Criminal Case and Comment, 1959. Editor, J. C. SMITH, M.A., LL.B. LONDON: 
Sweet & Maxwell Limited, 11, New Fetter Lane. Bompay: N. M. Tripathi 
(P.) Ltd., Princess Street. 1960. Demi 8vo. pages xx-+194. Price: Rs. 14. 
THs is a collection of criminal cases decided in English Courts in the year 

1959. Brief comments on each case has been given. It is a first publication of 

its kind and lawyers practising in criminal Courts will find it helpful. 


La 


The 
Bombay Law Reporter. 


JOURNAL. | 
June 15, 1960. 
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LAW AND OBSCENITY.* - 


In the primitive stage of human history law is embryonic. It is also in- 
distinguishable from religion and ethics. No clear-cut line divides one from 
the other. Communities are small; they live together in groups owing to the 
exigencies of the rigours of existence. They evolve their customary law, whose 
dividing line between religion (as thén practised) and ethics (as then under- 
stood) is extremely thin. But-the growth of national states, the wars, ideology 
of the welfare state and worldwide economic activities bring about a plethora of 
enactments. Lawyers today will deride the idea that their own subject is indebt- 
ed to such a discipline as ethics. Yet it isso. The link may be visible in some 
cases and not so in others; but even today ethical principles permeate the 
whole gamut of legislative output. The law of obscenity can be placed ‘in that 
category where the link between law and ethics is apparently discernible.1 


I. Definition —The problem of definition of what is obscene is not easy 
to solve. Social changes, changes in the behaviour and outlook of the people 
from age to age bring in a variation in the idea of obscenity. These changes 
may be in terms of region, in terms of time.and in terms of persons. It may 
even be that with the same individual the same thing may not be obscene at all 
stages of his life. In Sukanta Halder v. The State,* Mr. Justice R. P; Mooker- 
jee says: 

' ' “.,,The idea as to what is to be deemed to be obscene has varied from age to age, 
from region to region, dependant upon particular social conditions. There cannot be an 
immutable standard of moral values.” 

It may be noted that s. 292 of the Indian Penal Code, which was introduced 
into the Code by the Obscene Publications Act, 1925, has not defined the term 
‘obscene’. The International: Convention for the Suppression of .Cireulation 
of, and Traffic in, Obscene Publication, which met in Geneva in 1923, itself 
did not lay down the definition. ` . f 

The Oxford Dictionary states'the meaning of the word ‘obscene’ as ‘‘offen:' 
sive to modesty, expressing or suggesting unchaste or lustful idea, impure, iti: - 
decent, lewd.’’ This was accepted in Canada in the case of R. v. Beaver.3 ' © TW 

The test of obscenity was, however, laid down as far back as 1868 by Cock- 
burn C.J. in the Queen’s Bench in Reg. v. Hicklin+ thus: i 

“The test of obscenity is this, whether the tendency of tbe matter charged as 
` obscenity is to deprave and corrupt those whose minds are open to such immoral 
influences, and into whose hands a publication of this sort may fall” (Italics mine). 


“By Amiya K. Sarkar. _ ` 

1 Section 292 of our Penal Code is in Chap. 
XVI which deals with offences affecting the 
public health, safety, convenience, decency 
and morals. 


morals.” —R. v. Stroll, (1961) 
minal Cases 171. In England it may be noted 
that R. v. Curl, (1727) 2 Stra. 788, was the 
first successful prosecution for the offence 
in the temporal Court; prior to that the 
offence used to be tried before ecclesiastical 


100 Can. Cri- 


“Obscenity as a criminal offence’ 
involves as an element the tendency to corrupt ` 


2 [1964] Cr. L.J. 575, at p. 576, cols. 1 and 
2, s.c. [1952] A.B. Cal. 214. 

3 (1905) 9 Canada Criminal Cases 415, 
at p. 421. 

4 (1868) L.R. 3 Q.B. 360, at p. 371. 

5 But see Ramamurthy v. State of Mysore, 
[1964] Cr. L.J. 1622, where at p. 1623, the 
Court (Balskrishnayya and Mallappa JJ.) 
said: “Itis the effect of the publication on 
the. mind of an ordinary young person that 
has to be considered in deciding whether it is 
obscene or not”, “It is neither a man of wide g 
culture or rare character nor a person of æ 
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In Regipa v. Reiter, Lord Goddard, C.J., did not accept the argument of 
Mr. Mowatt: Q.C., that the recorder failed in his duty in not directing the 


jury to take the present day standards into consideration. He stated: 


“We are being asked to upset this conviction because the recorder did not say some- 
thing to the jury about the standards of today. He said, and this court entirely agrees 
with him, that the law is the same-now as it was in 1868...” 

Regina v. Hicklin has been followed in India through a long series of deci- 
sions’, and as there has not been-any statutory definition uptil now, it seems 
that the test laid down by Cockburn C.J. will continue to hold the ground. A 
break up of the component parts of the test laid down by the learned Chief 
Justice shows that an article will be -considered obscene: 

(i) if its tendency is to deprave and corrupt those whose minds are open 
to such immoral influences; and 

(ji) if it is Likely to fall in the hands of those persons. 

The test itself was not denied in R. v. Martin Secker Warburg, Ltd.,® but the 
view of Staple J. in that case is interesting reading (p. 685): i 

“Because that is a test laid down in 1868 (Staple J. was referring to the test ldid 
down in R. v. Hicklin), that does not? mean that what you have to consider is, supposing 
this book had been published in 1868, and the publishers bad been prosecuted in 1868, 
whether the Court or the jury, nearly a century ago, would have reached the conclusion 
that the book was an obscene book. Your task is to decide whether you think that the 
tendency of the. book is to deprave those whose minds today are open to such immoral 
influences and into whose hands the book may fall in this year...” (Italics mine). 
Further down the learned Judge observes (p. 686): 


“ ..The charge is that the tendency of the book is to corrupt and deprave. Then 
you say: ‘Well, corrupt and deprave whom?’ to which the answer is: those whose minds 
dre open to such immoral influences and into whose hands a publication of this sort 
may fall. What, exactly, does that mean? Are we to take our literary standards as 
being the level of something that-is suitable for the decently brought up young female 
aged fourteen? ...A mass of literature, great literature from many angles, is wholly 
unsuitable for reading by the adolescent, but that does not mean that a publisher is 
guilty of a criminal offence for making those works available to the general public.” 

Regular readers of Hansard will surely have derived interesting and instruct- 
ive views from the reports of the three years’ battle on the Obscene Publications 
Bill, the performances of Mr. Roy Jenkins, M.P., who presented the bill, Sir 
Harry Hylton-Foster, the Solicitor-General, Sir Alan Herbert, M.P., in the 
Commons and, of course, in the House of Lords, of Lord Birkett. Leaving the 
history of the Bill aside, it passed into the Obscene Publications Act, 1959,9 on 
July 29, 1959, in the British Parliament. Let us see how the British Parlia- 
ment tackled this vexed question of the test of obscenity. Sub-section (J) of 
s. 1 lays down the test of obscenity in the following manner: 

“For the purposes of this Act an article shall be deemed to be obscene if its effect 


test, one has also to consider the effect which 


depraved mentality [who] (?) should be thought 
of as being the readers of such literature. The 
standard of readers is neither one of excep- 
tional sensibility nor one without any sen- 
sibility whatsoever” Mookerjea J. in 
Sukanta Halder v. The State, [1952] Cr. L. J. 
575, at p. 576. In R. v. National News Oo., 
[1953] 4 D.L.R. 274, s.c. 106 Can. Crim. Cas. 
26,it was held: “The test of obscenity involves 


consideration of the tendency of the matter . 


to corrupt and deprave not persons who are 
immune to immoral influence nor persons who 
are already corrupted and depraved but those 
who are open to immore!l mfluences.” Bee 
also State v. Girdharlal Popatlal, (1954) 67 
Bom. L.R. 952, where at p. 954, Chainani J. 
{as he then was) said: “In applying the 


the book would produce on an ordinary a 
person, and not on a person with depraved 
mentality.” 

6 [1954] 2 Q.B. 16. 

7 Empress of India v. Indarman, 
(1881) I.L.R. 3 All. 837; Queen-Empress 
v. Parashram Yeshwant, (1895) I.L.R. 20 Bom. 
+193; Sarat Chandra Ghosh v. King-Hmperor, 
(1904) I.L.R. 32 Cal. 247; Kaslashchandra 
Acharjya v. Emperor, (1932) I.L.R. 60 Cal. 
201; State v. Girdharlal Popatlal, (1954): 57 
Bom. L.R. 952; The State v. Dina Nath, [1956] 
Cr. L.J. 416; State v. Thakur Prasad, [1959] 
Cr. L. J. 9. 

8 [1954]2 AI E.R. 683. 

9 7 & 8 Eliz, II, Chap. 66. 
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or (where the article comprises two or more distinct items) the effect of any one of its 
item is, if taken as a whole, such as to tend to deprave and corrupt persons who are 
likely, having regard to all relevant circumstances, to read, see or hear the matter 
contained or embodied in it.” i 
Sub-section (2) defines what ‘article’ means and states: . 

“...‘article’ means any description of article containing or embodying matter to be 
read or looked at or both, any sound record, and any film or other record of a picture 
or pictures.” 
Sub-section (3) defines what would be the meaning of the term ‘publishes an 
article’ and equates it to: 

“(a) distributes, circulates, sells, lets on hire, gives or lends it, or...offers it for 
sale or for letting on hire; or : 

(b) fn the case of an article containing or embodying matter to be looked at or a 
record, shows, plays or projects it:” 
‘There is a proviso to the section and it exempts cinematograph exhibition, tele- 
vision and sound broadcasting. 

The definition has five facets and they are interesting: 

(i) In the first place, it will be seen that ‘corrupt those whose minds are 
open to such immoral influences’ of R. v. Hicklin, has been dropped and has 
been supplanted by ‘who are likely, having regard to all relevant circumstances 
to read, see or hear the matter ete.’ This is definitely an improvement on R. v. 
Hicklin, because the standard of that case was to see the effect of the article 
complained of on the people whose minds were open to immoral influences. The 
present test almost brings it to the category of ordinary persons, persons who 
are not of exceptional character. What is more it is more practical. The 
question today is: who are likely to see, hear or read the matter and what will 
‘be the effect on those persons. 

(ii) The second interesting point to be noted is the phrase ‘deemed to be 
obscene.’ In other words it is a presumption of law, juris et de jure.19 If the 
conditions laid down in the sub-section are satisfied, a presumption will arise 
that the article is obscene. Necessary consequences will, thereafter, ensue. 


(iii) Another phrase to be marked is ‘‘the effect of any one of its items”. 
This will bring into the net magazines and books of short stories ete. where only 
one of the stories or article may be pornographie, the rest being innocent. 
Sandwiching pornographic matters between innocuous literature is thus stopped. 


(iv) The phrase ‘‘taken as a whole’’ is dubious. It may, instead of being 
of help to the prosecution, tend to strengthen the hands of the defence. It may 
‘be possible to argue that though the article may in some places contain obscene 
matter, yet, ‘taken as a whole’ it is not obscene. It may be noted that in 
India, in Empress of India v. Indarman,'’ Straight J. of the Allahabad High 
Court said: 

“...I cannot accede to the principle enunciated in the fourth argument taken on 
behalf of the applicant, nor am I prepared to hold that a book cannot be an obscene 
book within the meaning of the Penal Code, if it only contains a single obscene passage. 
To broadly accept such a doctrine would to my mind be mischievous in the extreme, for, 
if the argument is of any value, the logical conclusion to which it must be carried is that 
the most filthy and obscene matter might be published in, and made part of, a book, if 
it was only confined within a limited area”. 


10 “When a thing is to be ‘deemed’ rations. The law, however, deals with the 


something else, it is to be treated as that 
something else with the attendant consequen- 
ces, but it is not that something else” (per 
Cave, J., ia R.v. Norfolk Ooal Qo., 60 LJ. 
Q.B. 380). It is possible that in times to 
come some of the thi which our age deams 
obscene may look innocuous to the later gene- 


general and not with the particular; and the 
minds of the legislators must necessarily take 
into consideration today’s standards and 
norms and not some supposed standard which 
will be evolved in the future. 

11 (1881) LL.R. 3 All. 837, at p. 839. 
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The same view has been taken in Emperor v. Thakar Datt.12 A publication 
is abscene if only a part of it is obscene. 1'3 

On the other hand, if the tendency of the article is to be ascertained, it will ' 
surely be prejudicial to ascertain it on the strength of one passage in a book, 
' one scene in a drama or one stanza in a poem. Some of the best literature of 
the world may well come within the ‘one sentence’ obscenity rule’ if strictly 
applied. - 

(v) Lastly, one may take into consideration the phrase ‘‘having regard to 
all the relevant circumstances’’. This phrase apparently qualifies ‘‘to read, 
see or hear’’. It will, therefore, entail a further investigation even if the arti- 
cle has a tendency to deprave or corrupt; and that investigation will be that 
granted the article has a tendency to deprave and/or corrupt, is it such as is 
likely to be read, seen or heard by the persons having regard to all the circum- 
stances. The price may be prohibitive, the circulation may be restricted (as in 
many cases it is among the medical profession, lawyers, sociologists etc.), 
language may be obsolete etc. A Í 

It is advisable that in India also either an Act like the Obscene Publications 
Act of 1959 of England is passed or s. 292 of the Indian Penal Code is suit- 
ably amended to include in it a comprehensive definition of ‘obscenity’. Even 
if it is granted that the moral standard of a society- is not immutable and that 
to immure the sense of the term ‘obscene’ in the cages of a definition will 
hamper the flexibility which now attaches to it, yet it must be seen that a 
definition, or at least the test of obscenity, will lead to a greater precision and 
help the hands of the judiciary. 


II. Cases relating to obscenity.—Cases relating to obscenity which gene- 
rally come before the Court may be put in any one of the following classes, 
viz., (i) article alleged to be work of art; (ii) article on sex; medical or on sexo- 
logy alleged to be scientific; and miscellaneous; (iii) articles alleged to be 
religious works; (iv) translations etc. of classical works and (v) reports of 
obscene cases. 

(i) Work of art—In Queen-Empress v. Parashram Yeshvani'4 a refer- 
ence was made by the Sessions Judge, Poona, under s. 438 of the Code of Cri- 
minal Procedure, 1882, recommending setting aside of the orders of conviction 
and sentence of fine passed by the trying Magistrate on the accused. In that 
ease, there were in all four nude pictures of female figures partly, and in one 
case entirely, naked. Jardine J. did not interfere with the orders passed by 
the trial Magistrate and said’®: . 

«Now the Magistrate has found that they are ‘indecent’, and we presume that 
this is the reason why he held them to be obscene16. It was open to the accused at the 
trial to show by argument and evidence that the effect of these two pictures is not neces- 
sarily to deprave or debauch, or that they are artistic or conventional or otherwise not 
polluting to the morals of the public. We are of opinion that there are no sufficient 
grounds for interfering with the decision of the Magistrate, to whom the law leaves the 
question of obscenity which is very much one of fact.” 

This judgment does not seem to be very satisfactory: it allows the Magistrate 
to equate indecency with obscenity, then refuses to interfere with the orders 
of the Magistrate on the ground that the question is one of fact. It is rather 
questionable whether the decision as to the artistic merit of a piece of work, 
literary merit of a fiction or drama or the scientific merits of an article given 
by a Magistrate shall be deemed te be the final word on the subject on the 


12 (1917) 18 Or. L-J. 126, at p. 128. Justice Somasundaram says: In that sense 
13 See Archbold, 34th edition, para. 3837, the articles are indecent and disgusting to 


quoting Paget Publications Lid. v. Watson, cultured minds. They are in one sense filthy 
[1952] 1 All E.R. 1256. in that they offend the susceptibilites of 
l4 (1895) I.L.R. 20 Bom. 193, cultured persons. Ji is one thing to call 
15 Ibid, at p. 195. them indecent and another thing to say that 


16 But see Public Prosecutor v. A. D. they are obscene. (Italics mine) 
Sabapathy, [1958] Cr. L.J. 647, where Mr. 
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ground that that is a question of fact and hence should not be interfered with 
by ‘the High Court. 

In Sree Ram Saksena v. Emperor's where the accused was prosecuted 
for issuing for sale photographs of nude women, Henderson J. said'’: 

“The conviction cannot be upheld unless we are prepared to say that a picture of a 
woman in the nude is per se obscene.” 

Akram J. in the same case held that'®: 

“For the purpose of deciding whether a picture is obscene or not, one has to con- 
sider to a great extent the surrounding circumstances, the pose, the posture, the suggest- 
tive element in the picture, the person into whose hands it is likely to fall etc.” 

In Sukanta Halder v. The State,‘ where a sex magazine inter alia repro- 
duced agumber of architectural figures from the walls of old Hindu temples, 
the Court held as follows2°: 

..The particular items selected for the article are not really the best from the 
„artistic point of view but those which are indecent and more aphroditiac...the articles 
cafinot in any view be considered’ as to be one in which art is explained for the sake 
of art.” 

‘In State v. Thakur Prasad?', Roy J. says: .A picture of a woman in the 
nude is not per se obscene’’22 ‘and then eer the test of Akram J. in Sree 
Ram Saksena’s case almost verbatim. 


McGowan v. Langmuir,23 a Scottish case, lays down that in considering whe- 
ther the photographs are indecent or obscene, a Magistrate is entitled to take 
into consideration the circumstances in which they are kept for sale, and as- 
suming that similar pictures may fittingly be exhibited in a public gallery yet 
the circumstances in which the pictures are kept for sale by the accused may 
entitle the magistrate to convict him for a contrayention of s. 21 of the Glas- 
gow Corporation Order Confirmation Act, 1914. 


In R. v. Stroll?+ it was held that there was no obscenity in exhibiting in 
show windows ties on which were silhouettes of women in colour, one ending 
with the tail of a fish and the other in a skin-tight bathing suit, where the 
figures exposed no sexual organs although they revealed the breasts: The 
figures were merely replicas in colour of something seen constantly in maga- 
zines and daily newspapers and often exhibited in museums. 

(i) Works on sex.—(a) MEDICAL ADVERTISEMENT AND BOOKS on MEDICINE.--- 
Sarat Chandra Ghose v. King-Emperor?® is an old case where the accused 
was prosecuted and convicted not under the Penal Code but under the Post 
Office Act (VI of 1898) for sending by post some postcards which advertised 
a specific called the ‘‘Angels’ health restoring food’’ and was alleged to con- 
tain obscene matter. The Court (Ameer ‘Ali and.Pratt JJ.) in a very short 
judgment, applying the test in R. v. Hicklin, upheld the conviction and sen- 
tence passed. Emperor v.. Vishnu Krishna®® was a case in which a reference 
was made by the Sessions Judge of Thana to quash the order of conviction and 
sentence passed by the magistrate on the accused for publishing a Marathi 
book called ‘‘Vyavahar Vaidyak”’ alleged to contain passages of obscene cha- 
racter. Accepting the test laid down in Regina v. Hicklan, Batchelor J. said 
(p. 313): 

“...That being the test to be applied it seems to us, that the important point to look 
at will be rather the form of the expression than the actual meaning, for the same mean- 
ing may be obscenely expressed by one form of lenguage, and yet by the use of another 
form of language may be couched in expression free from reproach.” 


16a [1940] 1 Cal. 58l. . 21 [1959] Cr. L.J. 9. 

17 ibid, at p. 582. 22 Ibid, atp. 12. > 

18 Atp 23 [1931] 1 8. 0. (J.) 10. 

19 Hoes] Ge LJ. 575, 8.0. [1952]. LB. Cal. 24 (1951) 100 Can. Crim. Cas, 171, 
214. 25 (1904) L.L.R. 32 Cal. 247. 

20 Per R.P. Mookerjee J. at p. 577. , 26 (1912) 15 Bom. L.R. 307. 
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In Emperor v. Thakar Datt,27 Sir Donald Johnstone, Chief Justice, said?®: 
“Disease is a thing to be combated; and description of it with cures suggested, printed 
in a paper intended to reach sufferers and doctors and not likely to come into the hands 
of others, are not criminal; but description of defective séxual enjoyment, with advice 
for heightening and prolonging such enjoyment in the case of normal persons is on a 
different footing and should be kept out of public prints, as it amounts to an incentive 
to sensuality.” 
In the same case Le Rossingnol J. said?9: 
“ ..The difficulty of applying the test in cases of this nature is very considerable, 
for in one sense most medical treatises contain obscene chapters.” 

(b) Booxs AND JourNaLs on SexoLoay.—Falshaw J. in Emperor v. Har- 
nam Das®° held, in the ease of a book which was serious work intended to give 
advice to married people how to regulate the sexual side of their lives to the 
best advantage, that is to say, by promoting their health and mutual hdppiness, 
oa 

t.I do not think that there is any doubt that such books when properly writtén 
serve a useful purpose, and they are published on a large scale and widely circulated. 
in all civilised countries including Britain and the United States of America. If such 
books are effectively to fulfil their intended purpose it is obvious they must be written 
in fairly plain language in order to be understood, and I do not think that the publica- 
tion of such books should be banned altogether because of the danger, against which it 
is undoubtedly very difficult to provide effective safeguards, that they may not fall into- 
wrong hands.” : 

In Sukanta Halder v. The State®2, the petitioner alleged that the magazine 
was meant for educating the public in the knowledge of the science of sex. 
Mr. Justice R. P. Mookerjee agreed that it is unquestionable that scientific 
treatises and journals are not to be treated in the same way as books and papers 
which are published for being read by common and ordinary man and woman’%. 
But, said the learned Judge, the form and method of expression together with 
the occasion and surrounding circumstances play an important part for deter- 
mining whether a particular matter is obscene or not®4. Similarly, Rama- 
murthy v. State of Mysore®® was a case of the publication of a journal called 
‘“‘Kama Kala’’, alleged to contain obscene passages. The judgment is very 
illuminating on various points, such as, whether young men and women should 
be educated on questions of sex, on works of art, on the effect of publication on 
the ae of an ordinary young man. The Court held that?® :— 

..The intention however of the Legislature is not to prohibit knowledge of sex 
eine Spread on scientific lines. What, however, is objectionable according to law is 
that a person should not take advantage of the curiosity of young mẹn and women to 
know something of sex and make money out of publications that will have the effect of 
depraving their minds.” 

State v. Girdharlal Popatlal®’ laid down at p. 954 per Chainani J. (as he 
ween was) that: 

..a publication cannot be said to be obscene merely because it deals frankly with 
sex matters, provided, of course, that the language used is not such as to excite sensual’ 
feelings or give rise to thoughts of lust.” 

In State v. Thakur Prasad®®, a book called the ‘Asli Kokshastra written in 
Mind; was held to be a book which 


..mostly deal with sex, sexual organs, curiosities of love and of sex life and grati- 


27 (1917) 18 Cr. L.J. 126, s.o. 37 Ind. Cas. Cal. 214. 


478. 33 At p. 576, col. 2. 
28 At p. 128, Col. 2 of Cr. L.J. Report. 34 At p. 577, col. l. 
29 Ibid, atp. 129. - 35 [1954] Cr. L.J. 1622. 
30 (1946) 48 Cr. L.J. 910. - 36 At p. 1623. 
31 Atp. 91l. 37 pwi 57 Bom. L.R. 952. 
32 [1963] Cr. LJ. ‘675, 8.0. [1952] AIR. 88 - [1959] Gr. L.J. 9. 
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fication of normal and abnormal sex appetites and varieties of sexual intercourse. ..caters 
for prurient tastes,”39 

and, therefore, within the mischief of s. 292, Indian Penal Code. In this’ case 
also the learned Judge drew a distinction between scientific publications and 
ordinary ones. 

(c) MiscenLannous.—The case of Kailashchandra Acharjya v. Emperor*© 
is peculiar in that it deals with a book which is neither of interest as a scienti- 
fic treatise on sexology or medicine nor a book of literature. A book named 
‘‘Rameshdar Atmakatha’’ or the autobiography of Rameshda in which a ficti- 
tious person describes his sexual adventures was held to be obscene in that case. 

Somasundaram J. in Public Prosecutor v. A. D. Sabapathy*" drew a distinc- 
tion between obscenity and indecency. He said that it is not every filthy or 
indecerk article that will become obscene, although all obscene ‘articles will be 
either indecent or filthy or repulsive*?. 


Publishing and selling of books advocating and explaining the use of arti- 
ficial checks as a remedy against over-population+’, or an advertisement of the 
means and instruction in birth control4+, is not an obscene act, provided, of 
course, the language used, surrounding: circumstances, ete. are not provocative 
of thoughts of lewdness. 


(iii) Religious works.—Sometimes controversy between religious denomina- 
tions which should naturally be carried on in a dignified manner degenerates 
into obscenity by intemperate use of indecent language dealing with filthy and 
despicable matter. The most important case which had dominated the scene 
for near about a century—R. v. Hicklin4©—is one such case. The pamphlet 
in that case consisted of extracts taken from the writings of theologians on the 
doctrine and discipline of the Roman Church and in themselves unexceptionable. 
But the latter half of the book relating particularly to auricular confession ete. 
was grossly obscene relating to filthy and impure acts, words and ideas. The 
accused did not keep the pamphlets to sell for profit or gain nor for the pur- 
pose of prejudicing good morals, but for the purpose of exposing what 
he deemed to be the errors of the Church of Rome and specially the immorality 
of the confessional. It was held that the publication was obscene; it amounted 
to an act of misdemeanour; and the innocent motive or object of the accused 
did not save it. , 


In Empress of India v. Indarman*®, two works on controversial issues which 
were in favour of Hinduism and in disparagement of Islam became the sub- 
ject-matter of prosecution because they contained obscene matters. In a very 
able judgment Straight J. said (p. 841): 

“,..No one’would wish to interfere with the publication of such things as are neces- 
sary for the legitimate purposes of controversy, or for the discussion of any religious 
or social questions in the fullest and freest manner, but there are limits of decency 
which must not be transgressed, and it is by their excess of all bounds of propriety that 
the protection which the appellants’ books me otherwise have had accorded them, is 
taken away.” 

The learned Judge followed R. v. Hicklin and Stecle v. Brannan, a case which 
we will deal with later, and rejected the application for setting ‘aside the con- 
viction and sentence. 


Emperor v. Hari Singh47 is yet another case where the defence that the 
article was an ordinary controversial work on religion, that the language used 
was for the sake of rendering the author’s views intelligible to the not very 
well-educated general public, that the accused had no bad intention and that, 


39 Atp. 10. i 44 R.v. Palmer, (1937) 68 Can. Crim. 
40 (1932) I.L.R. 60 Cal. 201. Cas. 20 (a Canadian case). 

41 [1958] Cr. L.J. 647. 45 (1868) L.R. 3 Q.B. 360. 

42 At p. 647, col. 2 46 (1881) I.L.R. 3 AN. 837. 

43 Ha paris Collins, (1888) 9 N.8.W.L.R. 47 (1905) LL.R. 28 All. 100. 


497 (an Australian case). 
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in any event, the pamphlet was not an obscene publication within the meaning 
of the law failed and Banerji J. held that the publication was an obscene one. 

In’ Kherode Chandra Roy Chowdhury v. Emperor*® the publication in ques- 
tion was a poem in the Oriya language consisting of 28 stanzas and ending with 
a sanskrit sloka. The language of the poem was temperate, the matter of the 
poem was taken from Haribans, a sacred book of the Oriyas, and the contents 
were of an allegorical character. It was held in that case by Chatterjee J. that 
a religious or classical work would not fall within the mischief of s. 292, Penal 
Code, simply on account of its containing some objectionable passages because 
the tendency of such publications is not to deprave or corrupt morals. ' 

(iv) Classical works—Classical works, as a general rule, will never come 
within the description of ‘obscenity’ even though some passages therein may 
be obscene.49 (y 

(v) Reports of obscene cases—There was a sequel to the case of R. 
v. Hicklin. After the decision of the case the Society brought out a new edi- 
tion in which some of the most objectionable passages were omitted, but there 
remained sufficient to render the work indistinguishable in principle from tlte 
former edition. One M. having been tried in the Court of Quarter Session. for 
selling the new edition, a report of such trial was published in which the new 
edition was fully set out. It was held that the report was obscene and it was 
not privileged.5° 

Bayley J. in R. v. Creevey®' says: ‘‘Suppose a trial where indecent evi- 
dence was necessarily introduced, would any one be at liberty to poison the 
mind of the publie by circulating that which for the purposes of justice the 
Court is bound to hear? I think not.” - See also R. v. Carlile®® where similar 
views are expressed. 


III. Defences—(a) Srarutory.—The first line of defence arises from the 
Exception to s. 292, Penal Code, which is in following terms: 

This section does not extend to any book, pamphlet, writing, drawing, or painting 
kept or used bona fide for religious purposes or any representation sculptured, engraved, 
painted or otherwise represented on or in any temple, or on any car used for the con- 
veyance of idols or kept or used for any religious purpose.” 

We have already seen that in Kherode Chandra Roy Chowdhury’s case, the 
Court granted exemption to a book which was: of a religious nature: this was 
before the exception extended the exemption to religious books. 

Section 4(/) of the Obscene Publications Act, 1959 (7 & 8 Eliz. II chap. 66) 
exempts an article 

“if it is proved that publication of the article in question is justified as being 
for the public good on the ground that it is in the interests of science, literature, art 
or learning or of other subjects of general concern.” 

Section 4(2) lays down: 

“Tt is hereby declared that the opinion of experts as to literary, artistic, scientific 
or other merits of an article may be admitted in any proceedings under this Act either 
to establish or to negative the said ground.” s 
It may be seen that while the Indian Act is very conservative in character and 
statutorily exempts only religious books, engravings ete. on religious places 
and religious things, the English Act leans very heavily on the liberal side and 


48 (1911) I.L.R. 39 Cal. 377. married wife of another and is priced so low 


49 See the observations of Chatterjee J. 
in Kherode Chandra Ohowdhury’s case (39 
Cal. 377) at p. 389, e¢ seq. But in Public 
Prosecutor v. Mantripragada Markondeyulu, 
(1916) 18 Cr. L.J. 153, a translation of a work 
of Srinadha, who lived in the middle of the 
15th century and who had produced some 
classical books in Telegu, was not saved from 
attack and it was held (per Seshagiri Aiyar J.) 
that where a publication is devoted to depict- 
ing the illicit passion of a libertine towards the 


ce 


as to be within the reach of the man in the 
street, it is an obscene publication, even 
though, the intention of the publisher was 
to publish the classical composition of a 
standard author in the true interest of litera- 
ture. 
50 Steele v. Brannan, (1872) L.R. 7 O.P. 
261. 
51 (1813) 1 M. & 8. 273, s.o. 105 E.R. 102. 
52 (1819) 3 B. & Ald. 167, s.o. 106 E.R. 
624. 
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not only exempts articles of literary, scientific, artistic or educational merits 
for public good, but also ‘‘other subjects of general concern’’. What will fall 
within the amplitude of this specious clause.lies hidden in the womb of the future. 
It-is interesting to see that even prior to the passing of the statute it was held 
in the case of R. v. De Montalk®? thus: 

“|..It would appear to be a good defence to the charge that the publication of the 

matter prima facie obscene was for the public good, as being necessary or advantageous 
to religion, science, literature or art provided that the manner and extent of the publi- 
cation does not exceed what the public good requires.” 
- In England we find that expert opinion is now statutorily made acceptable. 
In India also expert witnesses have come before the Court both on behalf of 
the prosecution and of the defence. The sceptic, of course, will say that where 
there afe three experts there will be four opinions! 

(b) .Mortvze.—Absence of mens rea is not a good defence. It was held in 
State v. Thakur Prasad that if the work is manifestly obscene the accused must 
be taken to have published it with an unlawful intent and he cannot be heard 
to say that though he broke the law, he did so from a wholesome or salubrious 
motive and not for gain5+. If the necessary or natural effect of a publication 
is prejudicial to public morality or decency, the motive of the defendant in 
publishing the obscene matter is immaterial.S& ‘‘...If in fact the work is one ` 
which would certainly suggest to the minds of young of either sex, or even to 
persons of more advanced years, thoughts of most impure and libidinous cha- 
racter, its publication is an offence, though the accused’ has in view an ulterior 
object, which is innocent or even laudable.’’5§ 

Sometimes intention is deduced from the publication itself. In that sense 
intention becomes an inference of law: when the facts are such that the effect 
of the publication is to corrupt the morals and deprave the minds of those who 
read it, the intention, though not in fact present, will be presumed as 
an inference of law. In Gathercole’s case©’, Baron Alderson said: ‘‘Hvery 
man, if he be a rational animal, must be considered to intend that which must 
necessarily follow from what he does.” 

But it has been held that motive can be taken into account as regards the 
question of sentence®8, 

(c) Existenoz or SIMILAR PUBLICATION.—It is not a good defence to say 
that there are other publications which contain obscene matters as serious as, 
or more serious than, the offending article. R. v. Reiter5® emphatically lays 
down that in determining whether a book is obscene or not regard must be had 
to that book alone. Other books, which have not been the subject of charges, 
cannot be referred to. ‘‘...If the passages under consideration are ‘obscene’ 
within the meaning of the law, the mere fact that other persons have published 
‘obscene’ matter with impunity is no defence, though it might indirectly affect 
the question of quantum of punishment.’’ [Per Sir Donald Johnstone in 
Thakar Datt’s case]. See also In re D. Pandurangam®°, where it was held that 
whether a particular book is obscene is a question of fact and that the non- 
prosecution of publishers of similar books cannot mean that the instant book 
does not fall within the scope of s. 292, Penal Code. 

(d) Parr opscene.—It is again no defence to say that only a part of the 
publication is obscene. In the case of Paget Publications Lid. v. Watson®', . 
it was argued that as the magistrate had found that illustrations on the insides 
of the covers of the publication were obscene, there was no power in the Magis- 
trate to order the destruction of the whole publication. It was held that a 


53 (1932) 23 Cr. App. R. 56 Kherode Ohandra Roy Ohowdhury v.` 
54 [1959] Cr. L.J. 9: See alee F. v. Hicklin, Emperor, (1911) 89 Cal. 377, head-note. 
supra; Steele v. Brannan, supra; R.v. D. 57 (1838) 2 Lewin C.C. 237. 
Montalk, supra; and R. v. Bradlaugh, (1878) 58 Kailashchandra Acharjya v. Emperor, 
46 L.J.M.C. 286, on appeal, Bradlaugh v. R., (1932) I.L.R. 60 Cal. 201. 
(1878) 3 Q.B.D. 607. 59 [1954] 2 Q.B. 16. 
55 See Halsbury, 3rd edition, Vol. 10, 60 [1953] Cr. L.J. 763, 
p. 667. 61 [1952] 1 AIL E.R. 1256. 
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publication was obscene if only a part of it was obscene, and that, therefore, 
the Magistrate was right in passing his order. Similarly, in the case of State 
v. Gardharlal Popatlal8*, Chainani J. (as he then was) negatived the conten- 
tion of Mr. Purshottamdas Trikamdas, the counsel for the applicants, that as 
the book has been found obscene principally because of the pictures contained. 
in it, the Court should vary the forfeiture order of the entire book passed by 
the Government. (The case was one under the Press (Objectionable Matter) 
Act, 1951). In Emperor v. Thaker Datt®%, it was stated that obscene passages 
are not excused because the rest of the publication is unobjectionable. 

(e) TYPE OF PUBLICATION.—It is not every book on medicine, sexology ete. 
which can claim immunity on the ground of scientific discussion. of the matters 
contained therein and that it is for the public good. It is undoubtedly true 
that when the book written is a serious work intended to give advic&to the 
married people how to regulate the sexual side of their lives to the pest, it 
cannot be called obscene, even if the language used is fairly plain®+. On the 
other hand, it is also not disputable that if the language used is bawdy, if the 
sense indicative is liable to provoke thoughts of lasciviousness, if the surround- 
ing circumstances are prejudicial, the publication will not be saved. 

_ (£) EMINENT wertter.—It is no justification under s. 292 of the Indian 
Penal Code that the matter published was written by an eminent writer. In 
Public Prosecutor v. 'Mantripragada Markundeyuluce Mr. Justice Sheshagirt 
Aiyar said: f 
“In the fifteenth century when the book was written, the art of publication, as we 
understand it now, was not known. It may have been permissible among great men 
of those days to indulge in composition of doubtful morality. But when a publication 
of that kind is reprinted and sold broadcast at the rate of one anna per copy so that it 
may be available to the man in the street, the question...assumes a different aspect.” 

(g) Price #rc.—Neither the high price of the book nor restricted circula- 
tion (unless the circulation is such that it does not reach the public as such: 
See State v. Thakur Prasad, where a translation of Vatsyayana’s Kama Sutra 
was said to be saved because its circulation was expressly restricted to members 
of the medical and legal professions and to students of psychology and sociology) 
will save it: State v. Girdharlal Popatlal. 


IV. Conclusion—We are now in a position to draw some rules in this 
brauch of lew: 


Ruue I.—as to test—A publication will be deemed to be obscene if its ten- 
dency is to deprave and corrupt those into whose hands a publication of that 
sort may fall. 

The standard is neither of a person of exceptional susceptibility nor of a 
person with no susceptibility at all. 


Rore IIl.—as to works of art—(a) A pictare of a woman in the nude is not 
per se obscene. The surrounding circumstances, the pose, the posture, the sug- 
gestive element—all contribute to a large extent in the decision of the matter. 

(b) Reproduction of architectural figures from the walls of. ancient Hindu 
temples will not be considered obscene. But, if the items selected are indecent 
_ and aphrodisiae and the object is not the display of artistic merits, but under- 
mining of morals, the reproduction will be held obscene. 

(e) Representations, engravings and paintings on old temples and on 
chariots etc. for the carriage of the idols cannot be the subject-matter of 
obscenity. 


Ruue IIT.—as to works on medicine—(a) Medical treatises often contain 
chapters which may be deemed obscene. As they perform valuable work in the 
dissemination of knowledge, in the aid of education and in the art of healing, 
they cannot be the subject-matter of obscenity on the ground of public good. - 


62 (1954) 57 Bom. L.R. 952. 64 [1947] A.I.R. Lah. 383. 
63 (1917) 18 Cr. L.J. 126, at'p. 128.: 66 (1917) 18 Cr. L.J. 153, at p. 164. 
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However, if the language used, the manner of composition, the intent as 
gathered from surrounding circumstances are prejudicial, the publication will 
not be saved. ` i 

(b) as to works on sex—Works on sex published with the bona fide intent 
to educate the public on how to regulate the sexual side of their lives couched 
in terms not indicative of a tendency to deprave and corrupt will be not be 
considered obscene. 

The protection will be lost if in the garb of educating the public, the article, 
in fact, tends to deprave and corrupt the minds of those into whose hands the 
publication falls. 

(c) as to miscellaneous.—Other things being the same, propagation of the 
methods of the use of contraceptives will not be deemed to be obscene. 


R IV.—as to religious works.—Religious books are exempt from the scope 
of obséénity even though they may contain passages of obscene character 
because their tendency is neither to deprave nor to corrupt the minds of the 
people. . 

‘But books dealing with religious or social controversies amongst different 
religious denominations must not transgress the bounds of decency. 


- Rute V—as to classical works.—Classical works, as a general rule, will not 
come within the description of obscenity; translations, however, may not be 
similarly exempt in all cases. 


Rute VI.—as to reports—Reports in newspapers and/or magazines setting 
forth the obscene passages or obscene book under attack will not be privileged. 


Row VII.—as to mottve—Absence of mens tea is not a good defence in an 
action for obscene publication. 
If the publication is, in fact, obscene mens rea will be presumed. 


Rutz VIIT.—as to mitscellaneous—(a) Existence of similar publications does 
not grant any immunity from Liability. 

(b) Doctrine of partial obscenity is not available to the accused. If a part 
is obscene, the whole publication may be held to be obscene. 

(c) : The eminence of the writer or the high price of a book is not prima 
facte a ground of immunity. 

(d) Restricted circulation, however, may afford a reasonable answer to a 
prosecution for obscenity if it is proved that the circulation was such as was 
necessary (for medical men, psychologists, sociologists, lawyers ete.) or that 
the article was only available in a library or museum. 


GLEANINGS. 


FRAUDULENT MISREPRESENTATION 


Every law student is familiar with the leading case on the subject of frau- 
dulent misrepresentation; the names of Sir Henry Peek and Mr. Derry have 
become legal ‘‘household words’’. The subject-matter of the action—a mis- 
leading prospectus—is also well known. But comparatively few lawyers could, 
offhand, confidently state the content of the vital paragraph. It was, in fact, 
a statement that the Plymouth, Devonport and District Tramways Company 
had, by its special Act of Parliament, obtained the right to use steam or 
mechanical motive power instead of horses; dnd that as a result it was fully 
expected that a considerable saving would be effected in working expenses as 
compared with’ other tramways working with horses (see [1889] 14 App. Cas., 
at p. 338). oo s f 
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In fact, as the directors all knew, the consent of the Board of Trade to the 
use of steam or other mechanical motive power had still to be obtained; but 
the Board of Trade has raised no opposition to the passage of the Private Act, 
and they all assumed (wrongly. as it turned out) that such consent was a 
mere formality. It was not; and they never got the necessary consent, except 
as to certain portions of the tramway. 


The statement in the prospectus was, of course, false. What is more, on a 
literal reading of it, the directors all knew it was false. But it was made, as 
was found as a fact, in the honest belief that it was true, and, therefore, it 
was not made fraudulently. The same kind of question, again raised by the 
terms of a document inviting the investment of moneys in a company, which 
was not actually a prospectus as it was only issued to certain selected indivi- 
duals, and not to the public, was in issue in the recent case before thẹ Privy 
Council of Akerhielm v. De Mare ([1959] 3 All E.R. 485). 2 


The company in question in this case was one incorporated in Kenya for 
the purpose of exploiting a Danish manufacturing process relating to a ‘‘col 
process tile’. This had been an acceptable war-time substitute for the rea 
thing, but when the more usual type of tile became available again in quan- 
tity, the business of the company rapidly disappeared. The circular letter 
contained, among other statements, the following: ‘‘ About a third of the capi- 
tal has already been subscribed in Denmark’’. It was this statement, which 
along with others which were disposed of in the course of the trial, was al- 
leged by the plaintiffs to be fraudulent, which formed the main subject of 
debate before the Privy Council. 


Regarded purely objectively as an exercise in construction, this statement 
obviously meant that one-third of the capital had been subscribed in cash, and 
that the cash had been subscribed by shareholders resident in Denmark. One- 
third of the capital was 70,000s. approximately, so that if the statement had 
been true one would have expected to find, upon an examination of the register 
of members, shares to that value held by persons resident in Denmark. How- 
ever, this was not in fact the case; there were only two Danish shareholders 
on the register, holding between them only some 35,000s. worth of shares. 
What was the explanation for the difference? 


The explanation was that various parcels of shares had been issued to per- 
sons who were Danish nationals, although resident in Kenya, either in respect 
of preliminary work done on behalf of the company, or. in respect of services 
actually rendered to the company in Denmark. 


Although the plaintiffs laid great stress upon the fact that the representa- 
tion made, in its ordinary meaning, obviously referred to shares issued for 
cash, and not to shares issued-in exchange for rights or services, they found 
it ultimately impossible to maintain this argument in the face of the precise 
terms of the circular letter. Therefore, the real question at issue came down 
to the simple one whether the statement as to the capital having been sub- 
scribed ‘‘in Denmark’’ had been made (to use the time-honoured phrase) 
either knowingly, or without belief in its truth, or recklessly, careless whether 
‘it was true or false. 

The East African Court of Appeal (reversing on this point the trial J udge) 
thought that it had been so made; they could not envisage a situation in which 
the makers of the statement, who were the promoters of the company, could 
not have known that there were only two subscribers in Denmark, not covering 
the full one-third of the capital. ` 

The Board, however, decided that the Court of Appeal had overlooked óne 
fundamental principle, namely, ‘‘the question is not whether the defendant 
in any given case honestly believed the representation to be true in the sense 
assigned to it by the Court on an objective consideration of its truth or. fal- 
sity, but whether he honestly believed the representation to be true in the 
sense in which he understood it, albeit erroneously, when it was made’’. 


VOL. LX. ] JOURNAL. 109 


It is, of course, true that in Armison v. Smith ({1889] 41 Ch.D. 348), which 
was also a case where a mis-statement had been made as to the subscription 
of the capital of the company, which was held not to have been sufficiently 
corrected by a subsequent circular setting out the true facts without calling 
attention to the previous error, there are dicta to a contrary effect. 


Thus, Lord Halsbury said (at p. 368): “A deliberate statement was made, 
and the defendants cannot be heard to say that they did not know the popular 
meaning of the words they used”. Cotton, LJ. (at p. 371): “I agree in 
thinking the defendants liable, for they knew the real state of facts and used 
language which, as they must be taken to have known, would convey a false 
impression’’, and Lindley, L.J. (at pp. 372, 373): ‘‘...in considering whether 
there has been actual fraud reference must be had to the intention which the 
law ingputes to everyone to produce those consequences which are the natural 
results of his acts, and if a man uses language which taken in its natural 
sense cónveys a wrong impression, he cannot be heard to say that he did not 
intend to deceive’’. 

* The Board disapproved of these observations as being inconsistent with 
Derry v. Peek ([1889] 14 App. Cas. 337) itself and with Angus v. Clifford 
([1891] 2 Ch. 449) and Lees v. Tod (1882 9 R. (Ct. of Sess.), at p. 854). 

The Board went on to point out that there were nevertheless limitations up- 
on the general principle. The meaning sought to be placed by the maker of 
a statement upon the words he had used might be so far removed from the 
sense in which any reasonable person would understand it as to make it im- 
possible to come to the conclusion that he meant the representation in that 
sense, and honestly believed it in that sense to be true. 

It may be noted that the same idea had been expressed by Lord Herschell 
in Derry v. Peek (supra, at p. 380): ‘‘I quite admit that the statements of 
witnesses as to their belief are by no means to be accepted blindfold. The 
probabilities must be considered. Whenever it is necessary to arrive at a con- 
clusion as to the state of mind of another’ person, and to determine whether 
his belief under given circumstances was such as he alleges, we can only do 
so by applying the standard of conduct which our own experience of the ways 
of men has enabled us to form; by asking whether a reasonable man would 
be likely under the circumstances so to believe’’. 

At any rate, upon a-review of the evidence in Akerhdelm v. De Mare, the 
Board was satisfied that the main witness for the defendants did in fact intend 
the representation to be understood in the wider sense, and did honestly be- 
lieve that in that sense it was true. And that was the end of the plaintiffs’ 
case. 

The Board, however, went on to point out that if they had come to a differ- 
ent conclusion, it would by no means have followed that the plaintiffs would 
have succeeded. The words ‘‘in Denmark’’ (having regard to the fact that, 
as already noted, the representation could not be confined to shares issued 
for cash) were the only part of the representation which was untrue; were 
those words, on any fobting, material? Would they have induced anybody to 
subscribe for shares? Did they in fact induce the plaintiffs to do so? The 
Board had its doubts: ‘‘They are on the very fringe of materiality, and they 
would hesitate to hold on the evidence that either of the first two plaintiffs 
should be taken to have been induced by those words to subseribe for shares 

The third plaintiff...said she did not attach importance to those words 
... but received her shares by. way of gift from her husband the second 
plaintiff”. 

It is, perhaps, in this very observation that the parallel with Derry v. Peek 
becomes closest. -Lord Halsbury (who had his doubts on other matters as well) 
put the point thus: ‘‘As to the question whether Sir Henry Peek was induced 
to take his shares by ‘reliance on the misleading statement, I admit that I have 
very considerable doubts. On the one hand I do not believe that anyone can 
so far analyse his mental impressions as to be able to say what particular fact 
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in a prospectus induced him to subscribe. On the other hand, the description 
of Sir Henry Peek, even now that the question. has been pointedly raised and 
brought to his mind, of what did or did not induce him to take his shares is 
hardly reconcilable with his having been substantially induced by the state- 
ment in question to take them’’, ; 
Lord Bramwell was indeed positive that the plaintiff was not so influenced; 
the other Lords (being interested in the real question of law) did not pursue ` 
that point.—_L.J. 


THE INDIVIDUAL AND THE STATE 


Waen the Franks Committee on Administrative Tribunals and Inquiries re- 
ported in 1957, the Government showed commendable speed in accepting large 
number of the Committee’s recommendations and in introducing what is now 
the Tribunals and Inquiries Act, 1958. The Committee’s proposals for’ changes 
in the constitution and procedure of administrative tribunals have been widely 
welcomed. Many of them have been carried into effect either as a result of the 

“Act or changes in administrative practice. For example, a Council has been 
set up to keep tribunals under review, appeals on points of law to the High 
Court are now possible from tribunals like the rent tribunals where none lay 
before, and reasons must be given for decisions if requested. 


By no means all the recommendations of the Franks Committee, however, 
were accepted by the Government. - Moreover, although the Crichel Down 
affair had really inspired the appointment of the Committee, its terms of refer- 
ence prevented it from dealing with the decisions of government departments 
and other public’ bodies unless a formal procedure like a tribunal or a public 
inquiry was required by Act of Parliament. The Crichel Down affair, there- 
fore, lay outside the Committee’s area of investigation. 


The Government did not accept the Committee’s recommendation that chair- 
men of tribunals should, in general, be legally qualified. The Government’s 
view is probably justified that a legal qualification is not necessarily the main 
quality required in a chairman. Mr. Butler, the Home Secretary, pointed out 
in the House that many National Assistance Tribunals have. non-legal chair- 
men who are carrying out their duties well. 


The proposal of the Committee that legal representation be always permitted 
before tribunals, other than in exceptional circumstances, has been put into 
effect. National Assistance and National Insurance Tribunals, for example, 
now permit it. The Government have, however, declined to follow the pro- 
posal that legal aid should be extended to tribunals; it makes no difference 
that the government department is legally represented, if the individual citizen 
on the other side cannot afford it, he must do without the assistance of a 


lawyer. 

In the section of its report dealing with ministerial inquiries in connection 
with compulsory purchase, slum clearance, appeals against refusal of planning 
permission, and so on, the Franks Committee proposed that the Minister con- 
cerned should make a statement of his general policy before the inquiry so 
that the individual would know what he had to argue about. The Lord 
Chancellor has refused on the strange ground that the citizen would think 
that his case was being prejudged. Perhaps a more serious complaint is that 
the Committee’s recommendation for the publication of the report of the in- 
spector who conducts the inquiry has been put into effect only in a way which 
seems to destroy its purpose. The Committee- recommended that the factual 
parts of the report should be published before the Minister’s decision so that 
the individual could challenge it on questions of fact. The Government has 
agreed to publish the inspector’s report but only at the same time as the pub- 
lication of the Minister’s decision, so that there is still no opportunity to chal- 
lenge the report on matters of fact. Even if all the recommendations of the 
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Franks Committee had been accepted, there are still many matters in the field 
of the individual’s right against the administration that require to be looked 
into. The grounds on which an action can be brought into the Courts to re- 
view or question the activities of local and other public authorities, or the 
Government or a tribunal, are by no means clear, and a citizen seeking man- 
damus or certiorari has to face a night-mare of technicalities. The Court of 
Appeal’s decision in Prescott v. Birmingham Corporation ({1954] 3 All E.R. 
698), has made it uncertain whether a ratepayer can bring an action for a de- 
claration that a payment out of the rate fund is ultra vires or whether he can 
only seek. to persuade the Attorney-General to bring an action. The right of 
‘a government department to claim Crown privilege for documents which it 
does not wish to be placed before the ¢ourts, and without which an individual 
may loge his case, is one that cannot be challenged even if a government de- 
‘partmdht is not a party; Scottish practice is more favourable to the indivi- 
dual. Apart from matters of publie security, the Courts ought to be able to 
determine whether the public interest demands non-disclosure. 

e There are many instances where an individual has a real grievance or com- 
plaint against the administration, but is without a remedy because no formal 
channel of complaint or any kind of tribunal exists to deal with it. These were 
outside the ambit of the Franks Committee’s deliberations. In 1953 a cab 
driver had his licence revoked by the Metropolitan Police Commissioner on 
certain grounds that were denied by the cab driver. Lord Goddard, C.J., held 
that this was a ‘‘disciplinary’’ matter and the driver could not, therefore, com- 
plain in the High Court or, indeed, anywhere else, that he had not been given 
a hearing by the Commissioner (R. v. Metropolitan Police Commissioner, ex 
parte Parker [1953] 2 All E.R. 717). There is no appeal if your passport is 
withdrawn. The Home Office cannot be challenged in its decisions regarding 
the admission, naturalisation, or deportation of aliens, although since 1956 a 
concession has been made regarding deportation orders made otherwise than 
on a court’s recommendation, where an alien can seek a hearing by a metro- 
politan magistrate at Bow Street. 

A general right to a hearing—a right to put your case before some body, 
ought always to exist. Much interest has been aroused by the establishment in 
Denmark of an independent public official, the Ombudsman, or Parliamentary 
Commissioner, who has full powers to investigate complaints, extract docu- 
ments from government departments, and report. (An article by the Danish 
Commissioner, describing his work, was published in Public Law, 1958, p. 236.) 
Parliament itself, unless its procedure is drastically altered, is not well suit- 
ed for investigating complaints against public authorities and officials. Ques- 
tions can be asked in Parliament, but the Government may then be compelled 
to choose between two extremes—an expensive inquiry as in the Waters case, 
or no independent inquiry at all. Even a question in the House is not per- 
mitted concerning the day-to-day affairs of a nationalised industry, or about 
the actions of a chief constable. The anomalous position of a chief constable 
who is answerable neither to the local watch committee nor to the Home Secre- 
tary, is such that an M.P.’s questioning of his activities will receive no reply. 
Lord Winterton has suggested that here too, some sort of body ought to be 
set up to hear complaints by or against him. He has recommended a Council 
comprising representatives of the watch or standing joint committee, with 
some independent members, preferably Queen’s Counsel. The Prime Minister 
has promised to study the Scandinavian idea of an independent Parliamentary 
Commissioner, and the numerous instances where at present no adequate means 
of redress is available to individuals suffering from actions taken by public 
bodies, seem to suggest that the proposal or some modification of it designed 
to render it appropriate to our constitutional practice is certainly needed.—L.J. 
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Advocacy Its Principles And Practice. By R. K. Soonavaua, B.A. (Hons.), 
LL.B., Additional Sessions Judge. Bompay. N. M. Tripathi Private Ltd., 
Princess Street. Second Edition. 1960. Roy. 8vo. Pages xvi+959: Price: 
Rs. 25. i . 


We welcome the second edition of this monumental work. It has been 
thoroughly and carefully revised and much fresh matter has been added. It 
is almost a new book. The learned author has in this edition shown how the 
ancient and modern masters of court craft have conducted their cases. A large 
number of illustrations from recent trials have been incorporated. New tech- 
niques of advocacy developed in the American Courts have been pointed out 
in a fresh Chapter. It has been carefully pointed out how facts in case can be 
mastered. Three new appendices have been added to show how students of 
law are made familiar not only with the principles of law but with the nature 
of the judicial processes. Lawyers and Judges will find this edition extremely 
useful. It is the most comprehensive book published on the subject in India. 


Parliamentary Supervision of Delegated Legislation. By Jonn E. KARSELL, 
Assistant Professor of Politics, McMaster University, Canada. “Lonpon: 
Stevens & Sons Limited. Bomsay: N. M. Tripathi Private Limited, Princess. 
Street. 1960. Roy. 8vo. Pages xvi+178. Price: 25s. Rs. 20. 


In modern times Parliaments in the Commonwealth of Nations have found 
it difficult to enact all’ laws required by States. They have, therefore, dele- 
gated legislative authority to the executive branch of Government enabling it. 
to enact Orders-in-Council in the place of Enactments. Thus the executive has: 
got the power to enact legislation. A Parliament which deems it necessary to 
delegate such power has the responsibility to see that it is not abused. During 
the last thirty years much has been written on the problems which arise out 
of the necessity to delegate the legislative power. This book is an attempt to 
draw together some of the literature which has dealt with parliamentary super- 
vision of these powers. This book by its arrangement provides a comparative 
study of the rules governing the delegation of legislation and its subsequent 
supervision in the United Kingdom, Australia, New Zealand and Canada. 


Decinial Supreme Court Digest (1950-1959) Criminal. By A. N. KHANNA, 
Advocate, Supreme Court. CHANDIGARH: All India Law Reports & Digest: 
Office (Private) Ltd. 1960. Roy. 8vo. Columns: 464. Pages iv+114. 
Price: Rs. 16. ; 


Tus is a digest of criminal cases of the Supreme Court reported in the course: 
of the last ten years. The learned editor has clearly indicated the ratio decit- 
dendi of all cases: The case law has been arranged under appropriate headings: 
so as to bring out clearly the points decided in each case. Reference to the 
Report from which a particular point is digested has been indicated in each 
case. This will materially help those who refer to this digest. The digest: 
is bound to be very useful to practitioners in criminal Courts. : 
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PRESUMPTION IN CORRUPTION CASES.* 


By way of prelude and prolegomena it may be said that s. 4 of the Preven- 
tion off Corruption Act, which refers to presumption where a public servant 
accepts. gratification other than legal remuneration, plays a predominantly 
important part in corruption cases. Section 4(7) of that Act provides that 
pee in any trial of an offence punishable under s. 161 or s. 165 or s. 165A of 

e Indian Penal Code it is proved that an accused person has accepted or 
obtained or has agreed to accept or attempted to obtain, for himself or for any 
other person, any gratification other than legal remuneration or any valuable 
thing from any person, it shall be presumed, unless the contrary is proved that 
he accepted or obtained, or agreed to accept or obtain, that gratification or 
that valuable thing, as the case may be, as a motive or reward such as is men- 
tioned in the said s. 161, or, as the case may be without consideration or for 
a consideration which he knows to be inadequate. Normally in corruption cases 
a public servant stands charged for an offence punishable under s. 161 of the 
Indian Penal Code upon the allegation that being a public servant he accept- 
ed from the complainant a certain sum of money as gratification other than 
legal remuneration as a motive or reward for doing or forbearing to do an 
official act. He also stands arraigned and indicted for an offence punishable 
under s. 5(2) read with s. 5(7) (d) of the Prevention of Corruption Act on the 
allegation that by corrupt or illegal means or by otherwise abusing his posi- 
tion as public servant he obtained for himself pecuniary advantage. 

The question that often falls to be considered is what is the extent of the 
presumption contemplated by the provisions of s. 4(7) of the Prevention of 
Corruption Act. It is generally argued on behalf of the accused that the statu- 
tory presumption cannot be raised merely on proof of the fact that the accused , 
received a certain sum of money from the complainant and that in order to 
justify the raising of the presumption it must also be shown by the prosecution 
that the amount was paid and accepted as and by way of bribe. It is argued 
on the other hand for the prosecution that if it is shown that a certain sum of 
money was paid to and accepted by the accused who is a public servant and 
that sum does not constitute his legal remuneration, the presumption under 
s. 4(1) of the Prevention of Corruption Act has got to be raised. It is relevant 
to remember that the presumption is to be drawn in the light of the provisions 
of s. 161 of the Indian Penal Code and in substance that section provides inter 
alia that if a public servant accepts or obtains any gratification other than 
legal remuneration as a motive or reward for doing or for forbearing to do an 
official act, he is guilty under s. 161. Section 4(/J) requires the presumption 
to be raised whenever it is proved that an accused person has accepted or 
obtained or has agreed to accept or attempted to obtain any gratification other 
than legal remuneration or any valuable thing. It is argued for the accused 
that we are particularly to bear in mind that for raising a presumption the 
Legislature has advisedly used the word ‘gratification’? and not ‘‘money’’, 

It is true that in the corresponding provision contained in s. 2 of the English 
Prevention of Corruption Act we get the word ‘‘any money’’, ‘‘gift’’, or “other 
eonsideration’’. It is contended that when money is received then, before rais- 
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ing the aforesaid presumption, it must be proved by the prosecution that the 
money was received by way of bribe. This contention gets fortification from 
the .decision in The State v. Abhey Singh,’ as well as from the decision 
in State v. Pandurang Laxman.2 

In The State v. Abhey Singh, it is,held that having.regard to the fact that 
the word ‘‘gratification’’ is used in s. 4(1) and the word ‘‘money”’ is not used, 
it must not be the intention of the Legislature to make mere payment of money 
to a public servant proof of bribery and to shift on him the burden of proving 
that it was not so. 

In State v. Pandurang Laxman, it is held as follows (p. 8138): 

“_..Before a presumption can be raised under s. 4 of the Prevention of Corruption 
Act, it is necessary for the prosecution to prove that the accused person has accepted 
or has agreed to accept for himself or for any other person any gratification ojher than 
legal remuneration. It is only when the prosecution has proved that the a has 
accepted any gratification other than legal remuneration, the Court shall prestme that 
the accused person accepted that gratification as motive or reward...it is....necessary 

‘for the prosecution to prove that not merely a payment of money or in kind was made 

over to the accused, but it must be further proved by the prosecution itself that such 
payment amounted to gratification other than legal remuneration. A mere payment 
without more would not...amount to a gratification other than legal remuneration and 
if it does not amount to gratification other than legal remuneration, there is no scope 
for raising the presumption under s. 4 of the Prevention of Corruption Act.” 

A different note was struck in the latest decision of the Bombay High Court 
in State v. Pundlik Bhikajt8. In that case the observations in State v. Pandu- 
rang Laxman were quoted and it was remarked as follows (p. 844): 

“If these observations were necessary for the decision in that case, we would have 
respectfully followed them. But, in our view, the learned Judges in that case have 
observed that they ‘were satisfied on the evidence that the prosecution failed to prove that 
the amount of Rs. 8 which was got produced from the accused was any gratification other 
than legal remuneration’; and on that view the observations do not appear to be strictly 
necessary. In our view the expressions ‘gratification’ as used in s. 161 and ‘valuable thing’ 
as used in s. 165 of the Indian Penal Code are not mutually exclusive in their connota- 
tions. Acceptance of a valuable thing by a public servant may amount to acceptance 
of gratification within the meaning of s. 161... By s. 4 of the Prevention of Corruption 
Act in a trial of a public servant for an offence under s. 161, when it is proved that the 
public servant has accepted or agreed to accept any gratification or any valuable thing 

« the Court is required to raise a presumption, that he had accepted or agreed to accept 
the same as a motive or reward for doing or forbearing to do an official act. It is one 
of the essential ingredients of the offence under s. 161 of the Indian Penal Code to be 
established by the prosecution that gratification was accepted or agreed to be accepted 
or attempted to be obtained as a motive or reward for performing an official act. By 
enacting s. 4(1) of the Prevention of Corruption Act, the Legislature has not only dispens- 
ed with the proof of that ingredient by the prosecution, but has imposed upon the person 
accused, when it is proved that he has accepted or obtained or agreed to accept 
or attempted to obtain gratification other than legal remuneration, the burden of proving 
that it was not as a motive or reward that the gratification was obtained.” 

The explanation to s. 161 of the Indian Penal Code provides that the word 
“gratification”? is not restricted to pecuniary gratification, or to gratification 
estimable in money. Consequently gratification mentioned in s. 4(J) of the 
Prevention of Corruption Act cannot be confined only to payment of money. 
What the prosecution has to prove before asking the Court to raise a presump- 
tion against an accused person is that the accused has received a gratification 
other than legal remuneration. If it is shown that the accused received certain 
amount and the said amount is not legal remuneration, then the condition pre- 
scribed by s. 4(J) is satisfied. If the word ‘‘gratification’’ is construed to mean 
money paid by way of bribe, then it would be futile or superfluous to prescribe 
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for the raising of the presumption. There is no justification for not giving the 
word “‘gratification’’ its literal dictionary meaning. It is true that the Legis- 
lature might have used the word ‘‘money’’, or consideration as has been done 
by the corresponding section of the English statute. But if the dictionary 
meaning of the word ‘‘gratification’’ fits in with the scheme of the section, 
there is no justification for not giving the word “‘gratification’’ its literal 
meaning. When money is shown to have been paid to and accepted by a public 
servant and when it is further shown that the money does not constitute his 
legal remuneration, the Court is entitled to draw the presumption contemplat- 
ed by s. 4(1). ` 

The point is recently decided by a decision of the Supreme Court in C. I. 
Emden v. State of Uttar Pradesh*. In that case the appellant was a Loco 
Foremarg at Alambagh Loco Shed and Shukla had secured a contract at the 
same plate for the removal of cinders from ash pits and for loading coal. This 
contract Had been given to Shukla in June 1952 and the prosecution case was 
that the appellant demanded from Shukla Rs. 400 per month in order that 
Shukla might be allowed to carry out his contract peacefully without any har- 
rassment. Shukla had told the appellant that he had been receiving a monthly 
payment from Ram Ratan, who had held a similar contract before him, and that 
it would be to his interest to agree to pay the bribe. Shukla, however, refused 
to accede to his request and that led to many hostile acts on the part of the 
appellant. On January 3, 1953, the appellant again asked Shukla to pay him 
the monthly bribe as already suggested; Shukla then’ requested him to reduce 
the demand on the ground that the the contract given to him was for a much 
lesser amount than that which had been given to his predecessor Ram Ratan; 
the appellant thereupon agreed to accept Rs. 375. Shukla had no money at the 
time and so he asked for time to make the necessary arrangements. The agree- 
ment then was that Shukla would pay the money to the appellant on January 8, 
1953. Meanwhile Shukla approached the Deputy Superintendent of Police, 
Corruption Branch, and gave him information about the illegal demand made 
by the appellant. It was decided to lay a trap and, accordingly, the party con- 
sisting of Shukla, the Magistrate, the Deputy Superintendent of Police and 
others went to the Loco Yard. Shukla gave Rs. 375 to the appellant; 
whereafter a signal was made and the raiding party immediately arrived 
at the scene. The appellant took out currency notes from his pocket 
and produced them. The appellant contended that though he had receiv- 
ed Rs. 375, still Shukla had advanced that amount at his request by way 
of loan for meeting the expenses of the clothings of his children who 
were studying in school. The learned Judge who tried the case held 
that presumption under s. 4 of the Act had to be raised and that the 
said presumption was not rebutted by the defence evidence. Accordingly, the 
accused was convicted under s. 161 of the Indian Penal Code and s. 5(2) of 
the Prevention of Corruption Act and when the appellant went in appeal to 
the Allahabad High Court, it was decided that statutory presumption under 
s. 4 had to be raised and that the said presumption was not rebutted by the 
appellant. When the matter went up to the Supreme Court it was contended 
that the statutory presumption could not be raised merely on proof of the fact 
that the appellant received Rs. 375 from Shukla and that in order to justify 
the raising of the statutory presumption it must be shown by the prosecution 
that the amount was paid and accepted as and by way of bribe. This argu- 
ment, however, was not accepted by their Lordships of the Supreme Court 
and it was held that when money was shown to have been paid to and accepted 
by a public servant and when the money did not constitute his legal remunera- 
tion, the statutory presumption had got to be raised as required by s. 4(/) of 
the Prevention of Corruption Act, that there was no justification for not giving 
the word ‘‘gratification’’ its literal meaning and that it was unreasonable to 
hold that the word ‘‘gratification’’ imported the necessity to prove not only 
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the payment of money but the incriminating character of the said payment. 
The Supreme Court, therefore, confirmed the order of conviction and sentence 
passed against the appellant. 


The next question that arises for consideration is what is the nature of proof 
which is cast on the accused in rebutting the presumption contemplated by 
s. 4(1) of the Prevention of Corruption Act? It is argued for the defence that 
in a criminal case the onus of proof which the accused is called upon to dis- 
charge can never be as heavy as that of the prosecution and the test which 
can be legitimately applied in deciding whether or not the defence explanation 
should be accepted cannot be as rigorous as can be and must be applied in 
deciding the merits of the prosecution case. It is contended for the prosecu- 
tion that there is not much room for relaxing the onus of proof where the 
accused is called upon to prove the contrary under s. 4(/). \ 

In George Gfeller v. The King,® it is held as follows: x 

“Upon the prosecution establishing that the accused were in possession’ of goods 

recently stolen they may in the absence of any explanation by the accused of the way 
in which the goods came into their possession which might reasonably be true find 
them guilty, but if an explanation were given which the jury think might reasonably 
be true, and which is consistent with innocence although they were not convinced of its 
truth, the prisoners are entitled to be acquitted inasmuch as the prosecution would have 
failed to discharge the duty cast upon it of satisfying the jury beyond reasonable doubt 
of the guilt of the accused. The jury might think that the explanation given was one 
which could not reasonably be true, attributing a reticence or an incuriosity or a gulle- 
lessness to the accused beyond anything that could fairly be supposed.” 
A useful reference may be made to the decision of the Bombay High Court, 
reported in State v. Pundlik, wherein it is held that the presumption under 
s. 4(/) is not one which is required to be rebutted by evidence establishing the 
defence of the accused beyond reasonable doubt; and if the accused shows a 
reasonable preponderance of probability enough to support a verdict in a civil 
action, that the gratification was not as a motive or reward for doing or for- 
bearing to do an official act, the burden may be deemed, to be discharged. The 
point was raised and argued before the Supreme Court in C. I. Emden v. State 
of Uttar Pradesh; but their Lordships of the Supreme Court referred to argu- 
ments on both sides and remarked that they did not think it necessary to 
decide the point in that appeal. 

According to English law there is a distinction between the burden on the 
prosecution and the burden on the accused, and the accused is not bound to 
prove his case beyond reasonable doubt. Where onus is placed on accused 
person it may be discharged by proving what would be enough to support a 
verdict in a civil action and in civil cases the preponderance of probability 
constitutes sufficient ground for a verdict. The position has been succinctly 
discussed by Lord Goddard C.J., in R. v. Dunbar® (p. 739): 

“This case is often cited as showing that where an onus is placed on an accused 
person it may be discharged by proving what would be enough to support a verdict in 
a civil action, and that, to use the words of Willes, J., in Cooper v. Slade, ‘in civil cases 
preponderance of probability may constitute, sufficient ground for a verdict’.” 

Since the fundamental principles which govern the trial and decision of 
criminal cases in India are the same as those in England, it may be said that 
when the onus is cast upon the accused he is not in general called on to prove 
the point beyond reasonable doubt or in default to incur a verdict of guilty 
and it is sufficient if he succeeds in proving a prima facie case, for then the 
burden would be shifted to the prosecution which has still to discharge its 
original onus that never shifts that is that of establishing the guilt beyond 
reasonable doubt. In Government of Bombay v. Samuel,’ it is held by the 
Special Bench that if the act which is the basis of the charge is established then 
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in the same way it is for the accused to prove the existence of circumstances 
bringing his case within the limits of the right of private defence and that 
proof must mean the same thing in either case. A perusal of the aforesaid case 
shows that it rejected the argument that the burden on the accused is less than 
that required at the hands of the prosecution and for this point it relied on the 
definition of ‘‘proof” as given in the Indian Evidence Act and said that proof 
must mean the same thing either in the prosecution case or in the defence case. , 

Unfortunately, the Supreme Court has not given us any lead in this con- 
nexion. In`the absence of any positive guidance from the Supreme Court and 
having regard to the recent decision of the Bombay High Court referred to 
above in State v. Pundlik, it can be safely concluded that the burden on 
the accused person is less stringent than that on the prosecution and to con- 
clude offerwise and to say that proof must mean the same thing in either case 
would Re tantamount to saying that the accused has to prove his innocence 
which is the very antithesis of the basie principle of presumption of innocence 
in every criminal case. There is no satisfactory reason as to why such a dis- 
tietion should not be made between the prosecution case and that of the 
accused, especially when such a dualism is adopted in civil cases as opposed to 
criminal cases even though the definition of proof is the same either for civil 
cases or for criminal cases. : i 

By way of epilogue and epitome it may be said that if the word ‘‘gratifica- 
tion’’ is construed to mean money paid by way of bribe, then it would be 
futile or superfluous to prescribe for the raising of the presumption under 
s. 4(1) of the Prevention of Corruption Act, that when the money is shown 
to have been paid to and accepted by à public servant and when it is further 
shown that the money does not constitute his legal remuneration, the Court 
is entitled to draw the presumption contemplated by s. 4(7) and that the pre- 
sumption is not one which is required to be rebutted by evidence establishing 
the defenée of the accused beyond reasonable doubt and if the accused shows 
a reasonable preponderance of probability enough to support a verdict in a 
civil action that the gratification was not as a motive or reward for doing or 
for forbearing to do an official act, the onus on the accused may be deemed to 
be discharged. 


GLEANINGS. 


Power or Court ro CALL WITNESS 


In a civil action a judge has no right to call a witness without the consent 
of the parties, since the function of the court is not inquisitorial; it is to decide 
the case on the evidence which the parties think fit to call before it. The posi- 
tion is otherwise in a criminal case ‘‘where the liberty of the subject is at stake, 
and where the sole object of the proceedings is to make certain that justice is 
strictly done between the Crown and the accused:’’ per Avory, J.,delivering 
the judgment of the Court of Criminal Appeal in Rex v. Harris (187 L.T. Rep. 
535; (1927) All E.R. Rep. 473). The contrast, as well as the first point, was 
brought out by the Court of Appeal (Hodson and Pearce, L.JJ.) recently in 
Fallon v. Calvert ([1960] 1 All E.R. 281), in which their lordships said: “We ` 
cannot find that the court has any power of its own motion to order a defendant 
to attend the hearing of a civil suit for the purpose of calling him as a wit- 
ness.” The question in this' case was whether a defendant, who had given 
evidence in a civil action and against whom the judge had made an interim 
order requiring him to deliver a list of his earnings, could be recalled by the 
official referee to whom the matter had been referred for hearing and report 
by another judge. The court reached an affirmative conclusion in two stages: 
first, the judge himself would have had power to recall the defendant; second- 
ly, the referee was invested with the powers of the judge. 
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If a party chose to give evidence, the court stated, he submitted himself to 
the court to be asked all such questions as justice required until the case was 
colicluded. The following passage from Taylor on Evidence (12th edit., Vol. 2, 
par. 1477) was cited in this connection: ‘‘The judge has always a discre- 
tionary power, with which the court above is very unwilling to interfere, of 
recalling witnesses at any stage of the trial, and of putting such questions to 
them as the exigencies of justice require.’? That passage had been approved 
by the Court of Criminal Appeal in Rez v. Sullivan (126 L.T. Rep. 643; (1923) 
1 K.B. 47) and the principle, according to the Court of Appeal in the recent 
case, ‘‘so far as civil cases are concerned, has never been doubted.” The 
second point was determined in the light of R. S. ©. Order 36A, r. 7(1) (a), 
which invests the official referee with ‘‘the same jurisdiction, powers and 
duties...as a judge...” The court observed that, had the learred judge 
continued the trial himself instead of adjourning to the official referee the 
“question or issue of fact’ (Order 36A, r. 2) on the accounts, he could have 
recalled the defendant in order that he ‘might be asked questions about them. 
There was no reason why the right to recall should be regarded as the persohal 
right of a particular judge rather than the right of the court which was pro- 
perly seized of the matter at the time in question. That conclusion was con- 
firmed by r. 9 of the same order. On receipt of the official referee’s report the 
court might (a) adopt it in whole or in part, (b) vary it...(e) decide the 
question or issue referred to him on evidence taken before him either with or 
without additional evidence. If the learned judge in the present case had 
adopted course (6) it was clear that he could at that stage recall the defendant, 
and it was unreal to suppose that theré was an intervening stage during which 
the court that was investigating the matter with all the powers of the trial 
judge should be unable to recall the defendant.—L.T. 


Gurury Man AT LARGE 


Tm criticisms of English criminal justice which have been voiced during the 
trial of Hume in Switzerland are cogent at first sight. It is an outrage on 
public decency that a man should be able to sell to a newspaper the story of 
how he committed a murder of which he has been acquitted but we can see no 
remedy. If an acquitted man could be tried over again after he had confessed 
to the crime no one would confess: very few do so as it is. Public decency 
might not be outraged but the murderer would still be at large, so that little 
practical advantage would flow from such a fundamental change in the law. 
If we were to go further and provide for a new trial if new evidence is dis- 
covered, the repercussions on innocent people would be too great to contem- 
plate. While it is as much a miscarriage of justice for a guilty man to be ac- 
quitted as for an innocent man to be convicted it is right that in this matter 
we should adhere to the principle that it is better that guilty men should go 
free than that we should risk convicting the innocent or putting them in peril 
twice. More impressive is the criticism that Hume was set free and not sub- 
jected to any kind of supervision or control. This is a subject worth thinking 
about, but it is not easy to decide on the right course.—S.J. ‘ 


PERPETUAL PRIVILEGE 


ALTHOUGH counsel’s endorsement on his brief of an order of Court is publici 
juris, it is clear that the contents of the brief itself and notes made by counsel 
and instructions given to him, whether by endorsement on his brief or by 
notes or observations within, are privileged. Authority for this statement 
may be found in Nicholl v. Jones (1865) 2 H. & M. 588, but in Hobbs v. Hobbs 
and Cousens (1959), The Times, 22nd October, Stevenson, J., was asked to 
decide whether a litigant should be permitted, on taxation, to inspect the 
brief delivered on behalf of another party. In a contested divorce suit, the 
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eo-respondent was ordered to pay the husband’s costs. The co-respondent at- 
tended in person before the taxing registrar on the taxation of the costs and, 
in connection with the item for ‘‘instructions for brief,’’ asked to be allowed 
to inspect the brief delivered to counsel for the husband. Stevenson, J., ad- 
mitted that at first sight it seemed reasonable that the co-respondent should 
be allowed to inspect the contents of the brief for which he was required to 
pay, by way of party and party costs, in order to put himself in a position to 
contend that the brief fee was excessive. However, his lordship was quite 
satisfied that the co-respondent was not entitled to inspect the brief or its con- 
tents as there was abundant authority for the proposition ‘‘once privileged, 
always privileged.’’ Indeed, in Wilson v. Rastall (1792) 4 Term Rep. 758, 
Buller, J., found that privilege was confined to counsel and solicitors ‘‘but 
in ga to raise the privilege, it must be proved that the information, which 
the adWerse party wishes to learn, was communicated...in one of these charac- 
ters... ° In such a case it is not sufficient [for the adverse party] to say that 
the cause is at an end; the mouth of such a person is shut for ever.” And 
go, it seems, is his brief.—S.J. 


LIABILITY or INNKEEPERS 


In Williams v. Linnitt [1951] 1 K.B. 565, the Court of Appeal were pre- 
pared to accept that if a parking place was within the hospitium of an inn the 
innkeeper could not contract out of his strict liability in respect of the loss 
of or damage to a vehicle parked in that place. There was some divergence 
of opinion as to when a parking place was within this rule, but all the members 
of the Court appear to have agreed that the rule applied to garages and places 
under cover within the precincts of the inn. This decision was applied in 
Watson v. People’s Refreshment House Association, Ltd. [1952] 1 All E.R. 
289, where Devlin J., found that the runway of a petrol-filling station, in the 
same ownership as an inn but situated on the other side of the road, was not 
naturally within the hospitium of the inn; but in a recent case at the Chester 
Assizes Mr. Commissioner Fenton Atkinson, Q.C., allowed the possibility of the 
exclusion of liability by the owners of an hotel in respect of a car parked in 
the hotel garage. He was able to do this because s. 2(2) of the Hotel Proprie- 
tors Act, 1956, reversed the effect of Williams v. Linniti, supra by providing: 
‘“Without prejudice to any other liability or right of his with respect thereto, 
the proprietor of an hotel shall not as an innkeeper be liable to make good 
to any guest of his any loss of or damage to, or have any lien on, any vehicle 
or any property left therein, or any horse or other live animal or its harness 
or other equipment.’’ The plaintiff left his car in the garage of the hotel 
but the night porter drove it away and seriously damaged it in a crash. The 
defendants, the owners of the hotel, contended that notices disclaiming liabi- 
lity were displayed, but the Court believed the plaintiff when he said that he 
did not see them. The learned commissioner gave judgment in favour of the 
plaintiff as the defendants had not done everything possible to bring the noti- 
ces to the attention of their customers. The test formulated in Parker v. South 
Eastern Radway Co. (1877), L.R. 2 C.P.D. 416, and applied in Richardson, 
Spence & Co. v. Rowntree [1894] A.C. 217, was: ‘‘Did the defendant do what 
was reasonably sufficient to give notice of the conditions to the class of persons 
to which the plaintiff belonged ?’’—8J. 


DOCTORS AND THE SPEED Liar 
Section 3 of the Road Traffic Act, 1934, stipulates that the provisions of 
any enactment imposing a speed limit on motor vehicles shall not apply to 
any vehicle on an occasion when it is being used for fire brigade, ambulance 
or police purposes, if the observance of those provisions would be likely to 
hinder the use of the vehicle for the purpose for which it is being used on 
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that occasion, but this statutory provision does not apply to a vehicle used by 
a doctor. In a recent case at Accrington the magistrates were asked to decide 
whether a doctor was justified in exceeding the speed limit because he was 
attending an emergency case, a woman with a haemorrhage. The Court held 
that the doctor was not justified in exceeding the speed limit and the chair- 
man, Alderman W. Brotherton, said: ‘‘Every day doctors must be using the 
roads to attend urgent cases, and in our view it is wrong to put them above 
the law in this respect’’. There can be no doubt that this decision was cor- 
rect in law, but there are those who think that it should be a defence for a 
doctor to show that he was attending an emergency case. It seems to us that 
it could be contended that there are circumstances in which it is as necessary 
for a doctor as for an ambulance to proceed to a patient with the utmost 
haste-—S.J. \ 


PARTNERSHIPS FOR BARRISTERS? 


Tum Lord Chief Justice has added his voice to those who are urging somé 
fundamental changes in the organisation of the legal profession. Last week 
he advocated a radical break with tradition when he suggested that barristers 
should be able to form partnerships. This is only one of several. good ideas 
which have been thrown out in isolation over the past few years, but nothing 
ever seems to happen. What, for example, is being done about the proposal 
to make it easier to transfer from one branch of the profession to the other? 
In our view it is time that someone or somebody took a grip of the whole 
problem in all its aspects. Since any change of substance must inevitably 
affect our branch of the profession, we suggest that the Council of The Law 
Society are the obvious body, that they should take the initiative quickly and 
gather the support of the Bar Council. All the facts are known; admittedly 
there are plenty of people ready to shout that nothing can be done, but the 
eer in recent years have never been reluctant to expose themselves to 
fire —S.J, 


WEDDING PRESENTS 


THERE must be a great many cases of divorce which, in their wake, bring up 
the question of the ownership of wedding presents. Yet there is pretty little 
judicial authority to guide a practitioner who is faced with a problem of this 
sort. If he be studious, he might delve into the older decisions which, like 
Graham v. Londonderry ( (1746) 3 Atk. 393), concerned themselves with the 
problem whether a wedding present given to the wife belonged on the death 
of her husband to her separate estate. Articles given to the wife by friends 
as presents in expectation of the marriage are to be taken as hers, Lord Sel- 
borne, L.C., remarked in Williams v. Mercier ( (1884) 10 App. Cas., at p. 5). 
The only modern instance of which we know was a county court case in 1945 
(95 L.J. 222) in which the Judge took the view that a wedding present is 
usually given to a relative and not to the stranger marrying the relative. This 
is, perhaps, no more than a pointer, but a valuable pointer none the less. Now, 
in Samson v. Samson (The Times, February 11, p. 5) we have a short report 
of a judgment of Hodson, L.J., in the Court of Appeal which takes the matter 
much further. His Lordship rejected the general proposition that wedding 
presents were the joint property of husband and wife, and then proceeded to 
indicate what elements ought to be considered in this connection. The first 
and, so it would seem, foremost, is intention. While it is a principle of law 
that a gift must be considered by reference to the intention of. the donor, there 
is no clear-cut authority that that principle is also applicable to wedding pre- 
sents, yet, as the learned Lord Justice pointed out, where there was evidence 
of intention by the donor it might well be that wedding presents were given 
to one spouse or another, or to both. The second is relationship. If there is 
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no evidence of intention it is legitimate to infer that money and gifts ori- 
ginating from the husband’s side of the family are intended for the en 
and those originating from the wife’s side for the wife.—L.J. 


LIABILITY FOR ACOIENTAL DAMAGE 


Tus title is misleading unless it is at once made clear that this article deals 
only with one facet of this large subject. In Kensington Borough Council v. 
Walters ({1959] 3 All E.R. 652) the respondent was driving along Cromwell 
Road when he was obliged to take avoiding action because of another car, and 
while taking this action the other ear hit his car with such force that it was 
driven into a street refuge and so damaged the refuge that it cost about £25 
to put by in repair. At this point the other motorist (Mr. X., as he might be 
called) “disappears completely from the law report. The local authority de- 
manded the cost of the repairs from the respondent, but he refused to pay, and 
when the authority preferred a complaint against him the magistrates decid- 
el that as he was not responsible for his ear coming into contact with the 
refuge he was not liable to pay for the damage. When the local authority 
appealed to the Divisional Court the only matter for the Court was the correct 
interpretation of a short sub-section of the London Government Act, 1939. 

Section 181 of that Act is divided into three sub-sections. Of these, sub-s. 
(2) provides that if anyone wilfully damages property vested in a local autho- 
rity he is liable on summary conviction to a small fine and to pay the expenses 
incurred in making good the damage; and sub-s. (3) reads as follows: ‘‘If any 
person accidentally or carelessly damages any property vested in a local autho- 
rity, the authority may recover from him summarily as a civil debt the ex- 
penses incurred by it in making good the damage’’. Wilful or even careless 
damage was not alleged; the only question for the Court was whether the res- 
pondent had accidentally damaged the refuge. The Divisional Court decided 
unanimously that he had and consequently allowed the appeal. 

The respondent presented his case in person and impressed Cassels, J., by 
the illustrations he put before the Court. ‘‘It does seem strange,’’ said the 
learned Judge, ‘‘that if a pedestrian walking along High Street, Kensington, 
should be pushed through a window belonging to a local authority, the local 
authority, receiving him through the broken window, can put out their hands 
and say: ‘The damage is so much’’’. Indeed, it sounds fantastic—but it is 
submitted that it is not the law. For if instead of pushing a person through 
the window, the persons responsible had pushed a bicycle through the window, 
could John Smith, the owner of the bicycle, have been held liable? John 
Smith says he lives miles away, has never set foot in the royal borough, his 
bicycle was leaning against a kerb in the High Street because a bicycle thief 
left it there. If the question were ‘‘ What broke the window?”’ then the answer 
is undoubtedly ‘‘John Smith’s bicycle’’; but the real question is: ‘‘Who broke 
the window?” and it is submitted that the answer cannot possibly be ‘‘John 
Smith’’. The sub-section does not say that if any article or thing belonging 
to a person accidentally damages property that person shall be liable; it says 
that if any person accidentally damages the property he will be Hable. If 
John Smith is not liable when someone pushes his inanimate bicycle through 
the window, must he be liable if someone pushes his animate but relatively 
defenceless child through the window; if, by analogy, he is not liable in the 
latter case, why should he be liable if owing to the acts of strangers which 
he is powerless to prevent he himself is thrust through the window? 

The real point in Walters’ case according to Lord Parker, C.J., is whether 
s. 181 (3) is aimed at the person who is responsible for the damage and who 
as a matter of causation has caused it, or whether it is aimed at the person 
whose hand or vehicle has come into contact with the property and damaged 
it. In his judgment the latter view was correct; the local authority was af- 
forded a speedy remedy without having to consider who was blameworthy, and 
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was entitled to recover from the person whose hand or vehicle came in contact 
with and damaged the property. Now there is no question whether it was the 
resnondent’s vehicle that damaged the refuge; but was it his hand? His hand 
was on the steering wheel. It would seem that it was irrelevant whether he 
was driving or not; his vehicle might have been stationary before the collision 
occurred (he might have been requested to assist a policeman to effect an arrest 
and been a hundred yards away); if the judgments in this case are correct, 
it makes no matter. It is not the writer’s case that before the respondent could 
be liable under s. 181 (3) he must be proved negligent; not at all—if he merely 
skidded on the road he has no defence whatever. But before he can be said 
to have accidentally damaged anything he must be proved to have done some- 
thing; it must have been his act. In this case his hand was on the wheel (or 
should have been), and there is a difference between the respondent’s aase and 
that of the luckless fellow who is pushed through a window. All tht same, 
when one reads the Lord Chief Justice’s words ‘‘person whose hand or vehicle 
came in contact’’ one seems to hear an echo coming down the corridors of 
Time: ‘‘Whatever moved to do the deed is deodand and forfeited’’. . 


This would appear to be the first reported case decided under s. 181(3) of 
the Act of 1939. There are cases decided under earlier enactments (6.g., 8. 207 
of the Metropolis Management Act, 1855), but the Judges comprising the Divi- 
sional Court did not state that they were bound by precedent. The Lord Chief 
Justice was alert to observe that in the earlier enactments the words were 
‘‘carelessly or accidentally’’, whereas in s. 181(3) the order of the words was 
reversed. 

The Court may not have found much enlightenment in the earlier cases, for 
it is submitted that the judgment in Burgess v. Morris ([1897] 77 L.T. 97) has 
no merit beyond brevity. Lord Parker stated that he found some support in 

, the judgment of Wills, J., in Harding v. Barker ([1888] 53 J.P. 308). That 
ease is also reported in 37 W.R. 78, and there Wills, J., says that the justices 
found the servant did the act complained of accidentally and ‘‘it would be 
against all law and common sense to hold the master liable for the damage’’. 
In that case a servant driving a van loaded with baskets, accidentally broke a 
street lamp which projected over the kerb. It. was acknowledged by Field, J., 
that if the servant had wrongfully or negligently done the damage the master 
would have been liable, but because the damage was not wrongful the master 
could not be liable. The principle of a master’s vicarious liability was not so 
well established in 1888 as it is today, and there is an implied duty to indemnify 
(see 25 Halsbury’s Laws (3rd edn.) p. 469, para. 906) ; and although a master 
is not liable where the injury is occasioned by inevitable accident (see ibid., 
p. 539, note (@)) an examination of the relevant cases shows that these are 
instances where the servant is not liable either. 

Regardless of Walters’ case, the enactment is deserving of some examina- 
tion. It is beyond dispute that if the respondent in Walters’ case had injured 
a person standing on the street refuge he would not, in the circumstances, have 
been liable to that person. In Holmes v. Mather, ([1875] L.R. 10 Ex. 261), 
Bramwell, B., said: ‘‘People as they go along roads must expect, or put up 
with, such mischief as reasonable care on the part of others cannot avoid’’, and 
after nearly a century, during which road traffic has changed out of all recog- 
nition, this dictum still holds. The case for reform needs no special pleading 
(it is a matter for the legislature), but as the law stands the plaintiff must 
prove negligence. (Similarly, in an action for trespass to goods, inevitable 
accident is a good defence.) At first sight, it appears that an exception is made 
to the general rule of law in favour of local authorities, allowing them to 
recover without proof of negligence; in other words, there is one law for the 
ordinary citizen and another for the local authority. But this simple statė- 
ment will not square with the Statute Book. The exception applies to the 
London County Council and metropolitan borough councils, but there is no 
corresponding provision in the Local Government Acts applying to local autho- 
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rities outside London. There was a similar exception in s. 56 of the Lighting 
and Watching Act, 1833, but this has been repealed and the enactment which 
replaces it (Parish Councils Act, 1957 s. 3(7)) speaks in very different lan- 
guage: ‘‘Any damages recoverable for damage caused by negligence to any 
lamp, lamp-post [ete.] shall, if the amount of the damages does not exceed 
£20, be recoverable summarily as a civil debt’’. The truth is that one law 
applies to the relatively affluent local authorities in London (and to any local 
authority outside London which has been go astute as to note s. 181(3) and 
embody it in its local powers Bill—and lucky enough to get it enacted) and a 
quite different law applies to the relatively indigent parish councils; for the 
law applying to parish councils is substantially that which applies to the 
ordinary citizen —L.J. 
9 
é 

o ORIGINALS AND CoPrEs 

. [Hx genuineness of Old Masters has raised a problem on several occasions 
recently. The same sort of question can arise in respect of old books, some- 
times (it is true) with a view to assessing price, but often in order to deter- 
mine the original source of certain historical facts, or the true author of certain 
passages. Less frequently the same methods have been used to detect forgeries 
in the sense of deliberate attribution of work to the wrong writer, usually to 
raise the price. But persons selling old libraries to ease financial pressure 
should be sure not to class possible originals as copies without expert advice. 


Critical bibliography teaches the exact make-up of a book as a physical object. 
The main field of it is with older books, and through it their exact authorship 
and period can often be ascertained. It fulfils the same function as the Lower 
Criticism does in relation to Bible texts. To use a text as an example, when 
scrolls were discovered in Dead Sea caves in 1947 it was desired to know if they 
added anything to existing Bible texts. The papyrus or parchment would bo 
examined to find resemblances to similar writing materials of known dates: the 
technique of writing would also be studied, for some Hebrew seribes wrote 
using consonants only, and at later periods the vowels were interpolated as 
seemed best for the meaning, about which opinions differed. 


The books usually made subjects of bibliographical-criticism are reviewed 
in something like the same way. The paper or parchment itself is studied to 
ascertain origin, and to make some deduction as to period therefrom. Any 
water-mark is then sought, for, amongst other things, a water-mark reveals 
whether a book is a folio or a quarto, when actual size is not a good guide. 
This, once ascertained, is a clue to the number of leaves in a signature (or sec- 
tion as folded for binding). Knowledge of this sort leads to the detection of 
added or substituted leaves or title pages. 

The printing itself, especially from the first pressing, is a clue to editions 
and place of origin. This is sometimes necessary because the first printers 
copied the written form of books and did not add enough details about them- 
selves; sometimes, a little later, details of origin may be given but these are 
suspected of inaccuracy. For example, the first Mazarin’s Bible is dated by 
the note of the illuminator, saying when he finished his work (printed books 
being then still illuminated by hand); and calendars are dated as being manu- 
factured prior to the year they cover. There are, to give an instance of the 
second, two texts of Shakespeare’s ‘‘Troilus and Cressida’’, each claimed as 
the earliest. One stated that the play had never been performed, the other that 
it had been seen at the Globe Theatre. The first was considered the earlier text 
until it was found to have a substituted title page. Sometimes a book may be 
roughly dated simply because it has no title page, but belongs to the ‘‘incipit 
.. .excipt...’? era. Worn letters, V used for U and vice-versa, no small w, 
f for s, the patterned frames round headings, are all clues to a book’s exact 
identity before the days of the Imprint and Collation. Therefore with older 
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books the collation in cataloguing is very full, giving these bibliographical 
details, so that readers may know just what copy they are getting. Copying 
and ‘interpolating flourished so much in the past that it is important to find 
the earliest text because it is most likely to be the author’s true intention; or 
a most accurate, because a most nearly contemporary, record of events.—L.d. 


SOLIOrTOR-TRUSTEE AND Rigut TO PAYMENT 


Tum Court of Appeal -has reversed the decision of Mr. Justice Wynn-Parry, 
in the case of Re Royce’s Will Trusts ([1958] 3 All E.R. 586; [1959] 3 All 
E.R. 278). The case, which was briefly referred to at (1959) 109 L.F. 180, is 
of interest to practising solicitors for the interpretation which has now been 
placed on s. 15 of the Wills Act, 1837. t 

In this case a testator made his will appointing trustees and by cl. 10 of his 
will he declared that if and so long as his trustees retained any part of his 
trust fund and received and applied the income, the trustees were to pay 
themselves five per cent. of such income as remuneration for their services. 
He further went on to provide by cl. 17 that any executor or trustee of his will 
who might be a solicitor should be entitled to charge for his professional ser- 
vices. After the testator’s death and after the probate of the will had been 
obtained, one of the trustees died. The remaining trustee in exercise of the 
power of appointment vested in him appointed the defendant who was a soli- 
citor and had attested the will to be a trustee in place of the trustee who had 
died. 

The first question to be decided was whether the solicitor-trustee having been 
one of the witnesses to the will should be entitled to charge, and the answer to 
this question clearly depends on the interpretation given to s. 15 of the Wills 
Act, 1837. This section provides'as follows: ‘‘If any person shall attest the 
execution of any will to whom or to whose wife or husband any beneficial devise, 
legacy, estate, interest, gift or appointment of or affecting any real or per- 
sonal estate...shall be thereby given or made, such devise, legacy, estate, inte- 
rest, gift or appointment shall, so far only as concerns such person attesting 
the execution of such will, or the wife or husband of such person, or any person 
claiming under such person or wife or husband, be utterly null and void, and 
such person so attesting shall be admitted as a witness to prove the execution 
of such will or to prove the validity or invalidity thereof, notwithstanding such 
devise, legacy, estate, interest, gift or appointment mentioned in such will’’. 

The second question to be decided was whether the benefits under cl. 16 and 
cl. 17 of the will were a duplication and bearing in mind Wilson v. O’Leary 
({1872] 7 Ch. App. 448) assuming that the defendant was not disqualified 
from benefiting under those clauses whether he was entitled to the cumulative 
benefit of both clauses. 

The decision reached by Mr. Justice Wynn-Parry was that an attesting wit- 
ness should never be entitled to any benefit under the will even if he enters the 
class intended to benefit by the will after probate has been obtained. He felt 
that to place any other interpretation on the meaning of s. 15 would be to lead 
to uncertainty and perhaps in some cases to collusion. Accordingly the learn- 
ed Judge declared that the solicitor was not entitled to take any benefit under 
either cl. 16 or cl. 17. 

On appeal, the Court of Appeal came to a different decision. The Master of 
the Rolls, considering s. 15 of the Wills Act, 1837, stated that it seemed to him 
to point to an inquiry at one date only and that was the date when the will 
was being attested. The question was whether at the time of the attestation 
any beneficial interest was given to the attesting witness. In this case when 
the will was executed the defendant’s name did not appear in it. Similarly, 
when the testator died the defendant wes not an interested party. The defen- . 
dant’s interest arose in consequence of the death of one of the trustees and his 
own appointment to be one of the trustees, in place of the deceased trustee. 
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Lord Evershed went on to say that ‘‘his interest under the will arises, there- 
fore, from what might, I think, naturally in other circumstances, be called, 
properly, a novus actus intervemens; and I for my part have come to the. con- 
elusion that it cannot be said, therefore, of this attesting witness that he was 
one, at any relevant date, to whom any beneficial interest was given by the will 
which he attested’’. In reaching this conclusion, the Master of the Rolls con- 
sidered the history of s. 15 citing s. 5 of the Statute of Frauds, 1677, together 
with the discussions of Lord Mansfield and Lord Camden thereon given 
in Burn’s Ecclesiastical Law and the Wills Act, 1752, which contains a provi- 
sion in almost identical terms to s. 15 of the Act of 1837. He also considered 
the reference in s. 15 to ‘‘wife or husband’’, and the decision of Mathew, J., in 
Thorpe v. Bestwick ((1881] 6 Q.B.D. 311) to the effect that marriage with an 
attesting witness occurring after the attestation but before the testator’s death 
does ngt prevent the attesting witness from benefiting under the testator’s will. 
Lord Bvershed stated that in his judgment the reasoning of Thorpe v. Best- 
wick was only consistent with the view that in this case the attesting wit- 
ness was not disqualified by the fact that after attestation and in his particular 
case even after the testator’s death he became an interested party from taking 
benefits under el. 16 and cl. 17 of the will. 

With regard to these two clauses, Lord Evershed was of the opinion that 
cl. 16 related to the general services of trustees as trustees (whether lay or 
professional) whereas cl. 17 related to professional services rendered by a soli- 
citor in the course of his professional work. There was therefore no duplica- 
tion. The defendant was entitled to remuneration under both clauses. It 
should, perhaps, be mentioned that Hodson and Romer, L.JJ., concurred in 
the. judgment delivered by the Master of the Rolls. 

The decision of the Court of Appeal is to be weleomed as it places a clear 
and at the same time logical interpretation on the application of s. 15 of the 
Wills Act, 1837, which is in keeping with earlier decisions. The operative fact 
is the position at the date the will was signed.—L.J. 


OUTAOINGS 


Tzw term ‘“‘outgoings’’ has been said to be ‘‘of the largest possible significa- 
tion”? (per Brett, L.J., in Budd v. Marshall (1880) 50 L.J.Q.B. 24) and in 
R. v. Shaw (1848) 12 Q.B. 419, Patteson, J., found that ‘‘it is certainly a 
large word,” although he conceded that its precise meaning may be open to 
doubt. 

In Crosse v. Raw (1874) ÙR. 9 Ex. 209, Bramwell, B., took the view that 
an ‘‘outgoing’’ was ‘‘something which had gone out, an expense.. .in respect 

‘of the premises.’ This definition may not take the matter very far but de- 
cided cases lend ample support to the suggestion that ‘‘outgoings’’ is a “large 
word’’,* For example, a liability to pay ‘‘outgoings’’ has been held to include 
the payment of rent (Yates v. Yates (1913) 33 N.Z.L.R. 281), rates (Re Jose - 
[1941] S.A.S.R. 26), taxes (Parish v. Sleeman (1860) 29 L.J. Ch. 96), a 
paving assessment (Midgley v. Coppock (1879) 4 Ex. D. 309), and the ex- 
pense of making a drain from a house into a sewer (Crosse v. Raw, supra), 
or complying with an order by a local authority to bring a drain up to a 
modern standard (Stockdale v. Ascherberg [1904] 1 K.B. 447). 

The term is also sufficiently wide to cover a new licence duty imposed in 
respect of the licence of a public-house (Wawer v. Hoare & Co., Lid. (1910) 
a TL.R. 16). However, in Mile End Old Town Vestry v. Whitby (1898) 

8 L.T. 80, it was decided that a tenant from year to year who had agreed to 
pay ‘‘all outgoings’? was not obliged to pay a drainage rate imposed after 
the commencement of his tenancy and in Re Jacobs’ and Stedman’s Contract 
[1942] Ch. 400 it was held that an instalment of contribution payable under 
the War Damage Act, 1941, was not an ‘ontgoing’’. : 


126 THE BOMBAY LAW REPORTER. (VOL, LXO. 


As Collins, J., found in Tubbs v. Wynne [1897] 1 Q.B. 74, it is not very 
easy to suggest any very definite principle from an. examination of the deci- 
sions-of the Courts as to the interpretation of ‘‘outgoings’’, but to use his 
lordship’s words, ~‘‘this does appear to be established, that the word ‘out- 
goings’ is the largest word which can be used’’ as it includes almost every 
financial liability in respect of the property in question —S.J. 


Tue Passina of A Diorum 


For many of us the unravelling of the incidence of estate duty is a mystery 
on whose threshold we pause in fear that if we journey on we shall get lost 
among the pitfalls of obscure legislation and shall never reach our goal un- 
aided. To be granted, at the start, apparently simple guidance has beeh most 
welcome. Since 1899 that has been provided by Lord Macnaghten’s fdmous, 
if aphoristic, dictum that s. 1 and s. 2 of the Finance Act, 1894, are mutually 
exclusive (Earl Cowley v. Inland Revenue Comrs. [1899] A.C., at p. 212). It 
has the pith and brevity which make sayings easy to remember. It had the at- 
traction that if the property appeared to pass under s. 1, one was relieved 
from looking further at s. 2—or, at any rate, at s. 2(/), because further exam- 
ination showed that s. 2(2), (3) might still be relevant. Thus there was 
also something cryptic about the dictum. The decision in the Cowley case has, 
however, lived by reason of the dictwm, and more than half a century later, 
could be described in the Court of Appeal as ‘‘one of the most significant deci- 
gions in the interpretation of the Finance Act 1894’’ (see Re Duke of Nor- 
folk’s Will Trusts [1950] 1 All E.R., at p. 666). Yet the dictum seldom illu- 
mined the way for long, and indeed it was described by Lord Radcliffe in 
1955 as ‘‘one of the minor mysteries of the law’’ (Sanderson v. Inland Revenue 
Comrs. [1956] 1 All E.R., at p. 19). Now it is no longer a guide at all, for it 
has been held to have been wrong, perhaps to have been per incuriam (Publio 
Trustee v. Inland Revenue Comrs. [1960] 1 All E.R. 1). We regret its pass- 
ing, for with it we have lost an old friend and are left with the mysteries of 
estate duty looming before us a dreary mass of intricate legislation, darkened 
by the shadow of a trusted guide deserting us. There seems, however, to have 
been no explanation of what the dictum was really intended to mean, that 
could find general acceptance. That it lived for so long and was so often 
repeated stands as a testimony to the mastery over the English language that 
was possessed by its author. His name in the pages of the law was indeed, 
as Viscount Simonds said, clarum et venerabile nomen. Though the dictum 
was so famous, its passing will have but slight consequences as regards existing 
authorities, for it seems to have had little practical effect and not to have led 
to mistaken charges of estate duty. Only one line of cases is singled out, in 
the opinions of the House of Lords which disapproved the dictum, as ques- 
tionable. That line is the line of cases of which Re Cassel ([1927] 2 Ch. 275) 
and Re Duke of Norfolk’s Will Trusts (supra) are members, and such’ autho- 
rities may need to be re-examined. Lord Macnaghten’s speeches in the House 
of Lords will remain among the most valued of all opinions. This dictum is, 
perhaps, the great exception and we may leave it and its author 
with the explanation and valediction given by Lord Radcliffe: ‘‘Just 
as it was his talent to see further beneath the surface of the law than most 
judges and to discern with clarity what, until he revealed it, had been unseen, 
so, on a very few occasions, he may have been led to perceive what was actually 
not there. This must have been one of those occasions.’’—L.J. 


A CHID TRESPASSER 


Tem plaintiffs, an infant and her father, in Aldrich v. Henry Boyer, Limited 
(The Times, 16th January) had been awarded substantial damages by Cassels, 
J., in respect of injuries sustained by the infant, then aged six, by falling 
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through a glass skylight while playing on certain premises which were being 
demolished by the defendants. The Court of Appeal reversed this decision on 
the ground that the defendants were occupiers and that, as the child was a 
trespasser, they were not liable to her. The cross-appeal, which sought to sup- 
port the decision in the court below on the ground that the child was a licensee 
and the defendants were not occupiers of the site, was dismissed. Hodson, 
L.J., stated that at the time of the accident the premises were in the possession 
and under the control of the defendants. The buildings were empty. Children 
played on the premises notwithstanding all the efforts which the defendants 
made to keep them away, and were, in his lordship’s words, ‘‘a perfect menace.”’ 
The judge had found that this child was a trespasser. It was clear that the 
child herself knew it was ‘‘naughty’’ to go on other people’s property and, in 
his lor@ship’s view, no conclusion other than that she was a trespasser was 
Possible. i 

But the trial judge had found that the premises were an allurement, because 
they were empty houses and the children lived in a part of London where play- 
grounds were few. If they did not play in the street they were likely to play 
on any piece of ground on to which they could get, so that to that extent there 
was an attraction in this place for adventurous children to wander and play 
about and play games. Hodson, L.J., did not, however, regard the site as an 
allurement in the sense in which the word had been used in cases where tres- 
passing children had been transformed into licensees. There was nothing in 
the skylight which was alluring. It might be that there was some temptation, 
but temptation did not amount to allurement. His lordship rejected the con- 
tention that the defendants were not the occupiers of the land but contractors and 
liable to the child as they were doing work on the. land on which she was injur- 
ed. Their duty as occupiers was that laid down by the House of Lords in 
Robert Addie and Sons (Collieries), Limited v. Dumbreck (140 L.T. Rep. 
650; (1929) A.C. 358), in which Lord Hailsham, L.C., had said that trespassers 
came on to premises at their own risk and an occupier was liable only where 
the injury was due to some wilful act involving something more than the 
absence of reasonable care. Cassels, J., had undoubtedly been influenced by 
the recent cases, in all of which a plaintiff child succeeded against defendants 
who were not in occupation of the land and which accordingly did not control 
the present case —Z.T. 


Castration as CURE? 


Tue current issue of the Medico-Legal Journal contains an interesting arti- 
cle on castration for sexual offenders. It recalls that in R. v. Cowburn (1959), 
The Times, 12th May, the Lord Chief Justice said in the Court of Criminal 
Appeal that it was impossible for the Court to put the appellant on probation, 
or reduce the sentence, on condition that he subjected himself to hormone 
treatment, because such a condition could not be enforced. As to the carry- 
ing out of an operation in prison with the prisoner’s consent, what took place 
in prison was no concern of the Court and the Court would give no direction 
in the matter even if it were empowered to do so. The article states that the 
results of surgical castration are not predictable and points out the diffcul- 
ties concerned with applying hormone treatment. Under Danish law some 
sexual offenders are offered castration and the experience of the Asylum for 
Psychopathic Criminals, at Herstedvestor, in this connection is described. 
The article asserts that while the Danish results in chosen cases have been 
promising, the too ready use of castration could hinder the development of 
such methods as hormone treatment, psychotherapy or institutional regimes. 
An appeal is made for more research on sex crimes in this country and for 
consideration to be given to the establishing of an institute similar to the one 
at Herstedvestor.—S.J. 
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REVIEWS. 


Law of Literary & Dramatic Copyright in a Nut-shell. By Rustom R. DADA- 
OHANJI, Advocate, High Court. Bompay: ‘‘Rabia Manzil’’, 23/25, Ghoga 
Street, Fort. First Edition. 1960. Roy. 8vo. Pages 223. Price: Rs. 15. 


Tam law relating to copyright in India is codified in the Copyright Act, 1957, 
and it deals with copyright in literary, dramatic, musical and artistic works, 
Cinematograph films and records. This book presents the law of literary and 
dramatic copyright with commendable lucidity and exhaustiveness. The learn- 
ed author has drawn extensively upon English and American precedents to 
elucidate the principles and has added a useful Appendix containing the full 
texts of the Act and the Rules framed thereunder and the Universal Copyright 
Convention. This publication, which is neatly got up, will be very helgful not 
only to lawyers but also to authors, journalists, publishers and artists, » 


Indian Mercantile Law Including Industrial Law. -By Sonrap R. DAVAR. 

' 14th Edition by Knorspzp D. Mapon, Advocate, Bombay High Court, and 
Rustom S. Davar, Bar-at-Law. Bompay: The Progressive Corporation 
Private Ltd., 51, Mahatma Gandhi Road, Fort. 1960. Demi 8vo. Pages 
xxv+719. Price Rs. 14.50. 


We welcome the fourteenth edition of Davar’s Mercantile Law. It has 
become a very popular book with students of Mercantile Law and is already 
recognised as a standard text book on the subject. This book presents full in- 
formation regarding Indian Mercantile Law in a systematic form. The present 
edition has been completely revised and contains very useful information for 
businessmen, managing agents, directors, managers and others dealing with 
company matters. Questions. set at the University and Diploma examinations 
have been given. The Appendices include the Indian Contract Act, the Indian 
Sale of Goods Act and the Indian Partnership Act to increase the utility of 
the book which is bound to be very useful not only to students but also to the 
businessmen in general. In fact, there is no better book on Mercantile Law 
published in India than the present one. 


Estate Duty Simplified. By S. A. L. Narayana Row, B.A., B.L. MADRAS: 
Madras Law Journal Office. Third Edition. 1960. Demi 8vo. Pages 
xviii+374. Price: Rs. 8. 


Tex Estate Duty Act is a complicated piece of legislation. The learned 
author has done a useful service in bringing out a lucid and concise 
treatise on the subject. This edition is full of illustrations explaining the 
various provisions of the Act. It incorporates rules and notifications pertain- 
ing to the subject. AN decisions concerning Estate Duty have been incorporat- 
ed. Practitioners will find it a very clear and concise handbook on the Estate 
Duty Act. 


The Trade and Merchandise Marks Act. By A. Ramarya, Advocate. MADRAS: 
The Madras Law Journal Office. 1960. Roy 8vo. Pages viii+236. Price: 
Rs. 10. : 

Tre subject of this book is to explain the scope and meaning of several pro- 
visions of the Trade and Merchandise Marks Act. It reviews the various 
changes introduced by Act 48 of 1958. Important cases bearing on the pro- 
visions of the Act are noted. With the rapid growth of industry in this 
country, manufacturers are naturally more interested in the acquisition and 
protection of trade marks. It is, therefore, essential that businessmen should 
have a fair knowledge of the law on the subject. We are sure this book will 
meet with this desideratum. Businessmen and Trade-marks Agents are sure 
to find this book of great utility. 


The “22 
Bombay Law Reporter. 


JOURNAL. | 
‘August 15, 1960. 


FUNDAMENTAL RIGHTS.* 


SPRIT of compromise is the life-blood of our constitution. It was Sir John 

Morley ho advocated ‘compromise’ as a political philosophy. Indian Consti- 
ilar written constitution. It came into force on January 26, 1950. It is 
the bulkiest written constitution in the world divided into 22 parts which run 
into 395 articles and, 9 schedules. The American Constitution, on the other 
hand, does not exceed 7,000 words. According to Dicey written constitutions 
generally tend to be rigid, while unwritten constitutions are flexible like the 
constitution of the United Kingdom. Our constitution, though written, is yet 
not rigid. It is a flexible constitution, as no special machinery is provided for 
changing it. A simple procedure is provided for its amendment by art. 368— 
a case of compromise between written and unwritten constitutions. 
- Indian Constitution is cast in the mould of federalism; and yet it cannot he 
called purely federal. It is a compromise between the federal and the unitary 
forms of constitutions. In my paper ‘Is Indian Constitution Federal?’ pub- 
lished in April 1950 in the Government Law College, Bombay, Constitution 
Number, I had reached the conclusion that’ our constitution -is .quasi-federal. 
This conclusion was subsequently confirmed by an authoritative pronounce- 
ment by Prof, Wheare of Oxford, whose article appeared in the Bombay Law 
Reporter, 52 Bom. L.RJ. p. 25. The quintessence of a federation lies 
in the distribution of governmental powers between the centre and constitu- 
tional units so that to quote Prof. Wheare ‘‘both are each within a sphere co- . 
ordinate and independent”. This equality of freedom of action in their res- 
pective spheres is denied to some extent to the constituent Indian States as.we 
have created a strong centre. That is why single citizenship is envisaged wider 
our constitution, contrary to the double citizenship obtaining under the consti- 
tution of the United States of America. Therefore, it would be correct to 
describe our constitution as federal in times of peace and unitary in times of 
emergency. Again a compromise between war and peace—between the federal 
and unitary types of constitutions. A 

Further our constitution strikes a balance between the English doċtrine of 
Parliamentary Sovereignty and the American Judicial Supremacy. In India 
neither the legislature nor the judiciary is paramount. It is the constitution 
which is supreme. The President of India. the Governors and the Judges are 
to take an oath or affirmation to act according to the constitution. Judges of 
the Supreme Court and the High Courts have to take an oath to uphold the 
constitution (Sch. III). No law inconsistent with the constitution can prevail 
(art. 138). Thus the constitution is the be all and end all of India’s political 
and social aspirations. 

Indian Supreme Court has a limited or a qualified power of judicial review. 
This is a result again of an attempt on the part of our founding fathers to 
strike a balance between ‘No Judicial review’ obtained in England and the 
unqualified and unfettered powers of Judicial review enjoyed by the American 
Supreme Court. In the United Kingdom the doctrine of Parliamentary Sove- 
reignty leaves no scope for the British Courts to call in question the vires of a 
statute, even if a statute proyides for murdering all-the blue-eyed babies in the 
realm, as illustrated ‘by Dicey, while the American Supreme Court has taken 
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upon itself the power to examine the validity of any piece of Congressional 
legislation by virtue of the famous ‘due process clause’ occurring in 5th and 
14th Amendments of the American Constitution. The doctrine of Judicial 
review has been expounded by Sir John Marshall in the following words in 
the celebrated case of Marbury v. Madison’: 

“The constitution is either a superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and like other acts, is alterable 
when the Legislature shall please to alter it... If an act of the Legislature, repugnant 
to the Constitution, is void, does it, notwithstanding its invalidity, bind the Courts, and 
oblige them to give it effect? Or, in other words, though it be not law, does it consti- 
tute a rule as operative as if it was a law?... Thus, the particular phraseology of the 
Constitution of the United States confirms and strengthens the principle, supposed to 
be essential to all written constitutions, that a law repugnant to the Const&ution is 
void; and that Courts, as well as other departments, are bound by that instrungent.” 


Hence, the American Supreme Court can sit in judgment upon the fairness, 
justness, reasonableness or the propriety of a statute even qua the natural rights 
of man, besides the enumerated Fundamental Rights in the United States of 
America constitution. This power opens an unlimited field of subjective judg- 
ment for the American Judges. According to Justice Douglas of the American 
Supreme Court, who in 1955 delivered the Tagore Law lectures under the 
auspices of Calcutta University known as ‘From Marshall to Mukerjea’—‘‘due 
process is a concept which evolved in man’s search for justice’. But Prof. 
‘Willies has pointed out that ‘‘the expression means what the Supreme Court 
says what it means, in a particular case’. This clause has acted as a serious 
clog on the effort of the Congress to push social legislation as in the case of 
President Roosevelt’s New Deal statutes during the thirties. The dissenting 
voice of Mr. Justice Cordozo was paid a glowing tribute by Walter Hamilton 
who said, ‘‘He preserved the spark of sanity in a period of judicial panic”. 

Coke said long back that ‘‘reason was the life of the law’’. In our times, on 
the contrary, Justice Holmes asserted ‘‘the life of the law had not been reason, 
it has been experience.’’ It seems the compromise formula of Dean Roscoe 
Pound is followed by the makers of our constitution. Said Pound, ‘‘must we 
not say that law is both reason and experience; experience developed by reason 
and tested further by experience.” Hence drawing upon both reason and 
experience the framers of our constitution have provided for the fundamental 
rights, the limitations thereupon and the special remedies for enforcing them 
in our constitution. They are enacted in order to avoid such an inconvenient 
tug-of-war between the legislature and the judiciary, and further in order to 
get through the necessary legislation to achieve the objective of a social welfare 
state or an ‘economic democracy’ as characterised by Dr. Ambedkar. The 
makers of our constitution advisedly avoided the use of the controversial Ame- 
rican expression ‘due process’. The expression ‘due process’ did originally 
occur in our draft constitution. However, in the final shape, the phrase 
substituted was ‘‘according to procedure established by law” (art. 21). It 
will be thus seen that the powers of the Indian Supreme Court are tied down 
to the tetherstone of ‘‘reasonableness’’ of the restrictions on the fundamental 
rights and it is submitted that the Court is by and large powerless to enter 
into the field of reasonableness of the impugned statute itself. Again a case of 
compromise. 

The Fundamental Rights occur in part III of the constitution and are spread 
over 26 articles from art. 12 to art. 35. There are three more articles viz. 226, 
358 and 359 which call for consideration in this context. The fundamental 
rights are an amplified reflection of the Preamble of our constitution. The 
majestic superstructure of our constitution is supported on the four classic 
columns of Justice, Liberty, Equality and Fraternity, the fundamental rights 
themselves forming the foundation of our constitution. 
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Question arises ‘‘Why call these vital rights as the foundation of our constitu- 
tion?’’, in other words, what is the justification for the fundamental rights? 
History of mankind reveals that there has been an eternal struggle between. the 
government and the governed since the dawn of political consciousness of man. 
An inevitable conflict arose in the effort of the governed to assert their rights 
against those who governed them either as a tribal chief or a King or a dictator. 
Rousseau, the French publicist, in his Social Contract has observed that ‘‘man 
is born free, but everywhere he is in chains”. Human personality cannot flower 
in chains. Man is not a gold-fish to flourish in a glass-bowl. Hence it was the 
inner inherent urge of man who is born free to free himself from these shackles. 
The British race is freedom-loving. It gave an early proof of the triumph of 
man in his age-long struggle by way of the Magna-Charta (1215) published 
in the rtign of King John. It is still the Bible of English liberty. Further 
landmatk is found in the American Bill of Rights spreading over the first ten 
amendniénts added to their constitution in 1791. As a dependency of Britain, 
Indians had no fundamental rights worth the name in the Government of India 
Art, 1935, beyond the Governor’s Special Responsibilities. The Simon Com- 
mission in 1925, in fact, ridiculed the idea of enacting fundamental rights. But 
the Indian National Congress in its Karachi Resolution passed in 1933 pledged 
itself to the fundamental rights. The Nehru Report sustained the pledge. 
Hence we have part III of the constitution. It is interesting to note that 
neither Canada, Australia nor South Africa have got provisions of fundamental 
rights in their written constitutions as presumably they follow the English 
model. Apart from the American constitution, we find a few fundamental 
rights in the constitution of Hire. The Universal Declaration of Human Rights 
(arts. 1 to 30) adopted by the United Nations in 1948, however, form the hope of 
the free world in these times of hot and cold aggressions. 

In Gopalan’s case? our Supreme Court observed, ‘‘that Part III constitutes 
the express constitutional provisions limiting the legislative power and control- 
ling the temporary will of majority by a permanent and paramount law settled 
by the deliberative wisdom of the nation’’ and further ‘‘what the constitution 
attempts‘therefore to do in declaring the rights of the people is to strike a 
balance between individual liberty and social control.” Thus the fundamental 
rights strike a balance between individual rights and collective interests. The 
paramount problem of modern democracies seems to be, how to reconcile the 
rights of the individual to the powers of the State; in other words, how to 
minimise the friction between private interest. and public good like security of 
State or the implementation of a.particular social philosophy. The days of 
laissez-faire are a matter of the past, and democracies are required further at 
present to meet a challenge. The answer is Nationalization and Planned Eco- 
nomy. A Democratic Constitution hinges on the principle of greater good of 
the greatest number. And hence minorities both political and social may grow 
apprehensive about their safety. The fundamental rights provide the minorities 
with an absolute assurance of security. Some fundamental rights like the 
freedom of speech and expression, the freedom to assemble peaceably and to 
form associations [art. 19(7)(a)(6)(c)] form the bed-rock of democracy. 
Bagehot defined democracy as ‘a Government by discussion’. There cannot 
be true discussion without free and fair expression and exchange of thought. 
Lastly, the fundamental rights are like the civil service in the ambit of ad- 
ministration. They constitute the steel frame of the constitution. They are 
calculated to meet the fear of a possible party dictatorship. Hence the noble 
words of Shastri C.J. ‘‘Rights in Part III are rights reserved by the people 
after delegation of the rights by the people to the institution of Government.’’ 

Here we may profitably compare the fundamental rights in part III with 
the directive principles of State policy as embodied in part IV. These direc- 
tive principles are a mere moral homily or a manifesto of our aims and aspi- 
rations. They have no legal sanction. They are like an enabling omnibus 
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clause in the memorandum of a joint stock company prescribing ambitious 
objects thereof, as to do business from a pin to an elephant. The directive 
principles differ from the fundamental rights in two vital respects. They 
cannot be enforced in a Court of law; further no law is liable to be declared 
as void on the ground of inconsistency or contravention of the directive prin- 
ciples. They may be sacred as the Bhagvad Geeta, but lack the sanction of 
the Indian Penal Code, which the fundamental right has. 

Seven types of fundamental rights are guaranteed under our constitution. 
1. Right to equality (arts. 14-18), 2. right to freedom (arts. 19-22), 3. right 
against exploitation (arts. 23-24), 4. right to freedom of religion (arts. 25-28), 
5. cultural and educational rights (arts. 29-30), 6. right to property (arts. 31, 
31A, 31B), and lastly 7. right to constitutional remedies (arts. 32-35). These 
are enumerated rights. We do not have unenumerated or residuary fights as 
under the American Constitution wherein by art. 9 it is provided that ‘‘The 
enumeration in the constitution, of certain rights, shall not be congfrued to 
deny or disparage others retained by the people.’’ This clause has been, inci- 
dently, responsible for the evolution of the liberal interpretation of the due pro- 
cess clauses. It is true that we have no fundamental rights to a trial by jury 
or to a public trial. In fact jury has been dispensed with beyond the Greater 
Bombay limits and even in Greater Bombay too it can be dispensed with under 
special circumstances as provided by s. 269(4) of the Criminal Procedure Code. 
Further it is permissible for the Indian Courts to conduct a trial in camera 
(proviso to s. 352, Cr. P. C.). There is no right to inviolable homes as under . 
the American Constitution. On the other hand, we have such valuable rights, 
as the right of protection against discrimination on grounds of religion, race, 
ae i or place of birth as secured by art. 15 or as against untouchability by 
art. 17. 

Majority of the fundamental rights are available to citizens and non-citizens 
like the aliens except those under arts. 15, 16, 19, and 29. Thus the constitu- 
tion has displayed a sort of one-world consciousness, it may be said, to a sub- 
stantial degree. It has followed the spirit of the preamble of the American 
constitution which in these noble words stated that F 

“All men are created equal, that they are endowed by their Creator with certain 
unalienable rights, that among these are life, liberty, and the pursuit of happiness.” 


Now some of these fundamental rights are in the nature of constitutional inhibi- 
tions—to borrow a telling phrase from Justice Patanjali Shastri—enjoined on ` 
the State as found in arts. 14, 15, 20, 21 and 22 ete., while others are in-the 
nature of rights of an individual like the 7 freedoms occurring in art. 19 or 
right of equality of opportunity under art. 16. The former set of rights may 
be described as negative rights, while the latter may be termed as positive 
rights. P 

These rights are sacrosanct and cannot be waived by.a party. They are 
inviolable either by submission or by compulsion. In Basheshwar Nath v. 0. I. T., 
Delhi & Rajasthan,3 Bhagwati J. observed (p. 1220): 

“...I do not think the State will be in any better position than the position in which 
Adam found himself when God asked him as to why he had eaten the forbidden fruit 
and the State’s above answer (viz. that the subject has waived his fundamental right) 
will be as futile as was that of Adam who pleaded that the woman had tempted him 
and so he ate the forbidden fruit.” : 


They can be amended only by resorting to an amendment of the constitution 
itself as provided under art. 368. They cannot be suspended except by the 
President of India under a proclamation of emergency to be issued by virtue 
of his powers under art. 359. Further the seven freedoms guaranteed by art. 19 
may be suspended during’ a proclamation of emergency by the President under 
art. 358. 

Following are some of the salient fundamental rights: arts. 12, 18, 14 15; 19, 

8 [1959] 8. O. J. 1207, 
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20, 21, 22, 31 and 32. Article 12: This article defines the ‘State’ so as to 
include the Government and the Parliament of India and Government and the 
Legislatures of the States, all local or other authorities in India. Thus protec- 
- tion is granted against an unwarranted action of even a local body of the lowest 
grade hke a Gram Panchayat. This all-comprehensive definition secures a pro- 
tection both against arbitrary executive action and legislative provision. Article 
13: This article declares all the pre-constitutional laws to be void to the extent 
of inconsistency wih Part III of the constitution. On the other hand, all post- 
constitution laws are declared to be void ab initio to the extent of contravention 
of the fundamental rights. - Article 13 has no retrospective operation and 
hence an. offence created and procedure prescribed by a pre-constitutional Act 
would continue to operate validly even after the commencement of the consti- 
tution Pes Syed Qasim Razvi v. The State of Hyderabad). There is 
an essdhtial distinction between a statute being repealed and a statute being 
declared as void. Generally a repeal is complete, while invalidation. of a sta- 
tute may be limited to the extent of the contravention (See Keshavan Madhava 
Menon v. The State of Bombay®). A repealed Act may contain a saving clause 
specifically or may invoke s. 6 of the General Clauses Act, 1897, generally, 
Further there is no saving clause to a void law except to the extent ot the part 
which can be saved by resorting to the doctrine of severability. A portion of 
a statute is said to be inseverable from the rest so long as there is a possibility of 
its being applied to purposes not sanctioned by the constitution as was held in 
the case of Ramesh Thapar v. State of Madras. To take a familiar example 
from a dining room it is everyday experience that during summer the over- 
head fan, though it is expected to keep the diners cool, yet it also cools the 
dishes which are expected to remain hot. This may be called a case of insever- 
ability as it is difficult to isolate the effect of the fan on the diners and the 
dishes. A Madhya Pradesh legislation was passed in order to encourage ‘grow- 
-more-food’ campaign by preventing agricultural labour being engaged in alter- 
native employment during the agricultural season. The Act authorised 
the executive to forbid all persons residing in a particular area from engaging 
themselves in manufacturing Bidis. The ‘Bidi? workers challenged the vali- 
dity of the Act. The Supreme Court held that inasmuch as the language of 
the Act was wide enough to cover restrictions both within and without the limits 
of constitutionally permissible legislative action (art. 19(6)), the Act did not 
attract the doctrine of severability and hence was declared void in toto (Chin- 
tamanrao v. Madhya Pradesh?). Article 14: This article guarantees along 
with arts, 15 to 18 the right to equality before law. Its parallel can be found 
in art. 7 of the U. N. Declaration of Human Rights and in the 14th amendment 
of. the American constitution. It can be divided into two parts—equality 
before the law and equal protection of the laws. The first part echoes the con- 
cept of rule of law as found under the British Constitution. It is a negative 
concept meaning that no special privilege or discrimination is permissible between 
man and man. Law is no respecter of persons. The latter part viz. ‘equal pro- 
tection of the laws’ is borrowed from the American constitution and conveys a 
positive concept of equality of treatment in equal circumstances as was pointed 
out by the Nagpur High Court in Shivshankar v. M adhya Pradesh State Govt. 
This article applies to both citizens and non-citizens within the territory of 
India. This clause has given rise to a crop of cases. It raises the question as 
to what amounts to discrimination. Under the criminal law all homicides are 
not culpable. Similarly all discriminations are also not prohibited under the 
constitution. In fact the very nature ag created by the creator belies the idea 
of artificial equality. Hence it is held by our Supreme Court that the problem 
under art. 14 is a problem of correct classification. Classes may be obnoxious 
but not classification founded on a rational basis. The seven guiding principles 
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in this connection are succinctly summarized by the Supreme Court in State 
of Bombay v. Balsara®, as follows: (1) The presumption is always in favour 
of the constitutionality of an enactment, since it must be assumed that the Legis- 
lature understands and correctly appreciates the needs of its own people, that 
its laws are directed to problems made manifest by experience and its discrimi- 
nations are based on adequate grounds. (2) The presumption may be rebutted 
in certain cases by showing that on the face of the statute, there is no classifica- 
tion at all and no difference peculiar to any individual or glass and not applicable 
to any other individual or class, and yet law hits only a particular individual 
or class. (3) The principle of equality does not mean that every law must have 
universal application for all persons who are not by ‘nature, attainment or cir- 
cumstances in the same position, and the varying needs of different classes of 
persons often require separate treatment. (4) The principle does not take 
away from the State the power of classifying persons for legitimate pArposes. 
(5) Every classification is in some degree likely to produce some inequality, 
and mere production of inequality is not enough. (6) Lf a law deals equally 
with members of a well-defined class, it is not obnoxious and it is not open to 
the charge of denial of equal protection on the ground that it has no applica- 
tion to other persons. (7) While reasonable classification is permissible, such 
classification must be hased upon some real and substantial distinction bearing 
a reasonable and just relation to the object sought to be attained, and the classi- 
fication cannot be made arbitrarily and without any substantial basis. 

Thereafter a Full Bench of the Supreme Court (seven Judges) in Budhan 
Choudhry v. The State of Bihar! has laid down the law lucidly as below (p. 
1049) : è 

“_..It is now well-established that while article 14 forbids class legislation, it does 
not forbid reasonable classification for the purposes of legislation. In order, however, 
to pass the test of permissible classification two conditions must be fulfilled, namely, 
(i) that the classification must be founded on an intelligible differentia which distin- 
guishes persons or things that are grouped together from others left out of the group 
and (ii) that that differentia must have a rational relation to the object sought to be 
achieved by the statute in question. The classification may be founded on different 
bases; namely, geographical, or according to objects or occupations or the like. What 
is necessary is that there must be a nexus between the basis of classification and the 
object of the Act under consideration. It is also well-established by the decisions af 
this Court that article 14 condemns discrimination not only by a substantive law but 
also by a law of procedure.” 

(See also Charanjit Chowdury v. The Union of India,’’ and State of West 
Bengal v. Anwar Ali.12) 

Recently the law was re-stated in Dalmia v. Justice Tendulkar.13 The 
classification may be based on considerations of geography, time, nature of the 
trade, age, sex or on the differences in the degree of public injury. The Supreme 
Court negatived the contention of the violation of art. 14 where it was contend- 
ed that why a woman should be discriminated as against a man in not being 
liable as an abettor of the offence of adultery under s. 497 of the Indian Penal 
Code (See Yusuf v. State of Bombay'+). The Madhya Bharat High Court 
refused to declare s. 354, Indian Penal Code, to be void on the ground that it 
only protected the modesty of a woman and left the modesty of a man to the 
mercy of aggressive Eves. (Girdhargopal v. State’®). The Madras High 
Court turned down the contention that s. 488, Cr. P. C., militates against the 
right of equality of sexes as the husband is not entitled for maintenance from 
an earning wife (Thansi v. Kanas'®). The women are entitled to special dis- 
crimination under art. 15(3) of the constitution. An attempt was made to 
challenge the discrimination made in respect of government servants under s, 197, 


8 [1951] 8. C. J. 478, 491. 13 [1959] 8.C.J. 147. 

10 [1965] 18. C. R. 1045. l4 (1054) 8. O. A. 398. 

11 [1851] 8.0. J. 29. 15 [1953] A. I. R. M. B. 147. 
12 [1952] S. C. J. 55. à 18 [1952] A. I. R. Mad. 529. 
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Cr. P. C., requiring previous sanction of the State or Central Government before 
prosecuting a public servant for an offence alleged to have been committed by 
him while acting or purporting to act in the discharge of his duty. Shastri, C.J., 
upheld the classification on the ground that the policy of the law is that public 
officials should not be unduly harassed by frivolous private prosecutions (see 
Kedarnath v. State of W. Bengal'7), The privilege of equality applies both to 
substantive as well as procedural laws (see State of W. Bengal v. Anwaralls'®), 
It is now well-settled that there is no fundamental right in a procedural law. 
However, the Supreme Court would certainly interfere if the procedure pre- 
scribed would take away substantive rights like the right of appeal or if it pro- 
vides a summary trial irrespective of the nature of offence or if it may curtail 
the right of the accused to lead defence evidence. The vires of the Bombay 
Housing Board’s Act, 1948, as amended in 1951, were challenged on the ground 
that th Act excluded the operation of the Bombay Rent Control Act, 1947, in 
the matter of affording protection to the tenants of the Housing Board. ‘The 
Act was impugned on the ground that it discriminated between tenants of the 
Housing Board and tenants of private landlords. The Supreme Court nega- 
tived the contention on the ground that the Housing Board was a co-operative 
society without any profit motive and that whatever profits may accrue they 
were to be distributed amongst the share-holders. It will be seen here that the 
Court has approved of this classification of the tenants of the Housing Board 
as contra-distinguished from other tenants of private landlords in view of the 
non-profit making object of the Act. (Baburao v. Bombay Housing Board?®). 
The question of administrative tribunals looms large in the context of 
this article. The act of issuing licences, for example, was held to be an executive 
act formerly. But now it is well-settled that it is a quasi-judicial act which is 
capable of attracting a writ of certiorari. In this behalf now it is well-settled 
that the administrative tribunals according to the modern theory should be 
under the ordinary Courts and that they should observe the principles of natu- 
ral justice in their deliberations, such as none should be a judge in his own 
cause (see 8. 556, Cr.P.C.) or that the presiding authority should be free from 
any bias. Another natural right is that the party must be heard and that the 
decision must be bona fide. Article 15: This article prohibits discrimination 
on the ground only of race, religion, caste, sex, place of birth. It applies to 
citizens only unlike art. 14. To discriminate, according to Shastri C.J., involves 
an unfavourable bias. It means to make an adverse distinction. The provision 
giving a free access to every citizen to shops and places of public resort and to 
the use of well and tanks goes a long way in removing the social inequality and 
in securing social justice to the unfortunate masses of this land. The next 
three articles ensure equality of opportunity in matters of public employment 
and abolishes untouchability and titles except a military or an academic dis- 
tinction. It may be noted that Bharat Ratna or Padma Bhushan is not a title 
but it is an award. Article 19: This is one of the most important articles. It 
secures the seven freedoms of speech and expression, of peaceful assembly, asso- 
ciations, movements, residence and settlement, property and lastly of pro- 
fession, trade or business. These rights are available only to the citizens. 
“These great and basie rights are recognised and guaranteed as the natural 
rights inherent in the status of a free country’’ observed the Supreme Court in 
West Bengal v. Subodhgopal.®° Absolute rights cannot exist in a modern 
State. Absolute rights are of as ideal occurrence as & frictionless machine in 
mechanics. The concept of liberty is a relative concept. Burke said ‘‘It is a 
restricted freedom’’. In the modern State liberty of the individual must yield 
to the common good and hence it was held by the House of Lords in the case of 
Liversidge v. Anderson?! that it is the ‘‘liberty confined and controlled by 
law.” Now the restrictions on this liberty of the individual are obtained under 
17 (1953) 8. C. A. 835. 20 [1954] S. O. A. 63, 74. 


18 [1982] 8.C.J. 55. 21 [1942] A. C. 208. 
19 [1954] D. L. R. 237, S.C. 
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the American constitution by the invention of the doctrine of police powers. 
The doctrine is founded on the theory that: 

“The whole is greater than the sum total of all the parts and when the individual 
health, safety and welfare are sacrificed or neglected the State shall suffer.” (Holden 
v. Hardinge).™ ; ` 
This doctrine was evolved as an antidote against the, power of judicial review 
assumed by the Supreme Court of the United States of America in interpret- 
ing the ‘‘due process’’ clauses. In India, however, there was no necessity of 
inventing an artificial doctrine of police powers. The police powers connote 
nothing else but the restrictions or the checks and balances on the fundamental 
rights. These have been provided in the constitution itself in art. 19(2) to 
19(6). À 

The gist of the limitations on the fundamental rights is the ‘‘reasonablpness’’ 
thereof. The test of reasonableness is laid down in the following words’by the 
Supreme Court: 

“The test of reasonableness, wherever preached, should be applied to each individudl 
statute impugned, and no abstract standard or general pattern of reasonableness can be 
laid down as applicable to all cases. The nature of the right alleged to have been in- 
fringed, the underlying purpose of the restriction imposed, the extent and urgency of 
the evil sought to be remedied thereby, the disproportion of the imposition, the prevail- 
ing conditions of the time, should all enter into the judicial verdict.” (State of Madras 
v. V. Rao”). . 


In this connection an interesting case under the externment provisions of the ' 
Bombay Police Act, 1951, needs mention. The accused was externed under 
s. 57 of the Bombay Police Act. He challenged his externment order on the 
ground that his fundamental right of free movement and of residence and settle- 
ment in any territory of India as guaranteed by art. 19(d) and (e) were vio- 
lated. The contention was negatived on the ground that the externment was 
justified in the interest of general public as the accused was a habitual offender 
(Gurubachan v. Bombay?*+). The Assam High Court was confronted with an 
interesting argument that if all the States in India think simultaneously of 
externing a person he will have no place under the Indian sun. The High 
Court refused to consider such an extra-ordinary situation and yet held that 
the externment of the appellent from the whole State was valid (Israel v. The 
State). Herein the Assam High Court followed the Full Bench Bombay 
ruling in Jaisinghbai’s case2®. The power to seargh and seize documents con- 
ferred by s. 96 of the Cr. P.C. was upheld to be a valid power not being in con- 
flict with the right to hold private property under art. 19(/)(f) as it was held 
that the search did not amount to deprivation of property and that seizure 
was only a temporary interference for the limited purpose of an investigation 
and the restriction was justified as necessary in public interest (M. P. Sharma v. 
Satish27). Under art. 19(/)(g) a question arose whether a lawyer had an abso- 
lute right to obtain a ‘sanad’ from the High Court. The contention was nega- 
tived and it was held that the right to practice the profession of lawyer is sub- 
ject to the powers of the High Court to lay down rules relating to admission 
of the lawyers to practice (Babulchandra v. Judges of Patna High Court?®). 
Article 20(1): This article affords a protection in respect of conviction for 
offences under an ez post facto legislation and also lays down that none should 
be liable to a heavier penalty than what might have been inflicted under the law 
in force at the time of the commission of the offence. Article 20(2) prescribes 
the principle of autre-fois convict. The corresponding principle of autre-fois 
acquit being a part of the ordinary law of the land under s. 403, Cr. P. C. In 
American constitution the 5th amendment forbids ‘‘double jeopardy’’. That 


22 (1896) 169 U. 8. 366. 26 (1950) 52 Bom. L. R. 544, F.B. 
23 [1952] 8.C.J. 427. 27 [1954] S.C. A. 449. 
24 liaa. 54 Bom. L. R. 849, 8.C. 28 [1954] 8. C. A. 395. 


25 [1951] A. I. R. Assam 106. 
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means there, not only a second conviction but even a second trial is barred. The 
most important portion of the said art. viz. 20(3) states that: . 
“No person accused of any offence shall be compelled to be a witness against 
himself,’ 
This is an article which is always in the limelight nowadays. It seeks to pre- 
vent testimonial compulsion. The phrase ‘‘to be a witness” has been inter- 
preted by the Supreme Court as simply ‘‘to furnish evidence” and such evi- 
dence can be furnished through the lips, or by production of a thing or of a 
document or in other modes. (See Sharma v. Satish). The protection applies 
to an accused against whom a formal accusation has been made by way of filing 
of a First Information Report or a private complaint. It is available both 
inside nd outside a Court. Formerly the accused was not a competent witness, 
but naw under the amended Criminal Procedure Code an accused is declared 
to be a tompetent witness with his consent (342-A, Cr.P.C.). This protection 
does not extend to a witness, as under s. 182 of the Evidence Act a witness is 
bound to answer even an incriminating question, only protection being that he 
shall not be subjected to a penalty on the strength thereof. Articles 21 and 22: 
These articles protect the life, the personal liberty of a person and also give a 
protection to every person against arrest and detention. Article 21 is the cor- 
responding article to the ‘‘due process clause” under the American constitu- 
tion. It is already pointed out that the Supreme Court in India has hardly 
any power to question the propriety of a statute like its American counterpart. 
It qan defeat the legislative judgment by holding a restriction on fundamental 
rights to be unreasonable. The test of reasonableness is very flexible. Hence 
we must fall back upon the great words of a great Jurist Ehrlich that: 


“There is no guarantee of justice except the personality of the Judge.” 


Article 22(7) embodies the rule that a person has a right to be defended by 
a legal practitioner of his choice (s. 340, Cr. P. C.). This right can never be 
a true right unless there is free legal aid to the poorer sections of India. 
Because poverty and religion are the twin factors which cannot be ignored in 
the consideration of any Indian problem. Under art. 22(2) an accused must 
be produced before the nearest Magistrate within 24 hours (see secs. 81 and 61 
of the Cr. P. C.). Article 22(3) relates to the question of preventive 
detention. “It may be noted here that preventive detention as: distin- 
guished from punitive detention in times of peace is a unique feature 
of our constitution. It is true that in England Preventive Detention was autho- 
rized under the Emergency Power (Defence) Act, 1939, but it was under con- 
ditions of War Emergency. In America preventive detention is now permitted 
during Emergency under the Internal Security Aet, 1950. Article 31: Right 
to property is a very valuable right. This article along with art. 19(/) (f) 
forms the basis of the Law of Property in India. It was thought earlier that 
art. 31(7) referred to the police power of the State and art. 31(2) spoke 
of the power of eminent domain i.e. the paramount power of the State to ac- 
quire private property for public purpose. But now it is well-settled in the 
case of Subodh Gopal,29 that both the sub-articles refer to the ‘‘eminent 
domain’’ of the State but impose different limitations on the exercise of this 
power. The difference is that if art. 31(7) is held to be a police power then 
government need not pay compensation for deprivation of private property. 
The deprivation of property by way of confiscation say of liquor or manufactur- 
ing apparatus or of obscene literature without payment of compensation has 
been held to be justified as it is under the police power of State. What is a 
publie purpose is a matter of great controversy and we need not enter into it 
here. Article 32: The remedies to enforce the fundamental rights have also 
been guaranteed under the constitution such as writs of Habeas Corpus, Man- 
damus, Certiorari, Prohibition, Quo Warranto ete. These writs are not ex- 
haustive. A concurrent remedy has been provided either to the Supreme Court 


29 (1953) 8. ©. A. 65. 
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under art. 32 or to the High Court of the State under art. 226. The practice 
is now to appeal to the Supreme Court on rejection of a special application 
under art. 226 of Constitution by the High Court. In Chiranjilal’s case the 
Supreme Court held that an application cannot be thrown out on the ground 
that the proper writ has not been prayed for. This shows the anxiety of the 
Supreme Court to do substantial justice irrespective of technical impediments. 
It will be seen that without fundamental rights there will be dictatorship, 
with fundamental rights unfettered by limitations it will be anarchy and with 
fundamental rights confined and controlled by reasonable restrictions, it will 
be a successful democracy, once again a case of judicious compromise which 
permeates our constitution. These rights play a vital role in a Welfare State. 
It must be remembered also that it is the right under the constitution which is 
fundamental and not the restriction. The Supreme Court of India has been the 
sentinel of the liberties of the subjects since the commencement of tha sonsti- 
tution and it has always borne in mind, if I may mention so respectfully, the 
classic dictum of Marshall C.J. that ‘‘it is the constitution we are expounding’’, 
They have shown a keen awareness to the ‘‘felt necessities of time’’ to quote 
Mr. Justice Holmes. I cannot do better than reproduce the glowing tribute paid 
recently in the Michigan Law Review (February 1960) by Mr. Justice Douglas of 
the American Supreme Court to our Supreme Court to the effect that: 
“The independent judiciary in India is a tower of strength in these troubled times, 
It, too, lives above the storms and tries to administer the laws impartially and dis- 
passionately.” 


VICAJI FARDUNJI TARAPOREWALLA. 


On Tuesday, August 2, 1960, the members of the Bar and Solicitors gathered 
together in the First Court to mourn the death of Mr. Taraporewalla, an emi- 
nent lawyer who, before his retirement from the High Court, commanded a 
very large and lucrative practice on its Original Side. 


The Hon’ble Mr. H. K. Chainani, the Chief Justice, said: 


Mr. Advocate-General, Mr. Government Pleader, President of the Incorpo- 
rated Law Society, and members of the Bar. 

WE meet this morning to mourn the death of an eminent and distinguished 
lawyer of this Court, Mr. Vicaji Taraporewalla. He joined this High Court 
as a Vakil in May 1903. He then proceeded for further studies to England 
where he passed the Bar final examination in first class. He also obtained a 
certificate of honour. After his return he started practice on the Original 
Side in 1906. He soon made his mark as a lawyer of outstanding ability and 
developed a very large and lucrative practice. He acted as Advocate-General 
on four occasions, and also served with distinction as a Judge of this High 
Court for two years from 1924 to 1926. Mr. Taraporewalla had a very clear 
and cute mind, and he was known for his industry and sound grasp of the 
fundamental principles of law. I had the pleasure of working with him on a 
committee in 1939, and I remember how meticulous and careful he was when 
the time came to write the report. He had a very large circle of friends, who 
cherished his friendship with love and affection. Mr. Taraporewalla will 
occupy a high place in the galaxy of great lawyers, whom this Bar has pro- 
duced. The Bar paid a very great tribute to him when they decided to hang 
his portrait in the Bar Library, soon after he retired from active practice, in 
1954. By his death the High Court and the Bar have suffered a great loss. 
On behalf of my colleagues and myself we extend our heart-felt sympathy to 
the members of his family in the great loss that they have suffered. 


Mr. H. M. Seervai, Advocate-General, said: 


My Lords, on behalf of the Bar I associate myself with the moving words 
which have fallen from My Lord the Chief Justice. Today the Bar mourns a 
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gap in its ranks which is not the less keenly felt because he who filled it had 
withdrawn from the fighting line for the last five years due to advanced old 
age. When I joined the Bar, Vicaji, as we always called him, had established 
his reputation as a lawyer in the first rank. He had been a very successful 
Additional Judge of this Court when he resigned in 1926. The event which 
led to his resignation hurt him deeply at that time by its obvious unfairness. 
But he lived to be thankful that he had not been confirmed as a Judge for 
otherwise a period of fifteen to twenty years of very useful legal work after 
the age of retirement would have been denied to him. 


As a lawyer his powers were formidable. He did not cultivate graces of 
speech. He cared nothing for voice or manner and it was possible to hear 
him in,this Court for five or ten minutes and leave it without being impressed 
by him. But it was not possible to hear his whole argument in any matter 
withott, realising that he was a lawyer of the first class. As the argument un- 
folded one realised that his real strength lay first in the gift of thought which 
fused his immense industry, his vast knowledge of the law, and his varied ex- 
perience into a formidable weapon of legal debate, and secondly it lay in an 
unbending will which made no concessions against his better judgment to a 
hostile Court. I have heard him in this very Court for ten years when Original 
Side appeals were being argued and his voice and manner and the flash of his 
wonderful eyes all come back to me when I say that the impression which he 
produced was that of an agile and resourceful advocate, almost completely 
armed at every point and ready to parry any legal thrust which may be aimed 
at him from any quarter. There is one answer which he gave in this Court 
which was characteristic of him and which I have never forgotten, for it hushed 
the Court into an abashed silence. He had been arguing a difficult appeal 
relating to the managing agency of the Sholapur Mills. The Court had been 
against him from the beginning and had pressed him hard, but he had fought 
back with the joy of battle in his eyes, when Mr. Justice Rangnekar said to 
him, ‘‘But, Mr. Taraporewalla, have you considered such and such a point?’’ 
Quick came the reply, ‘‘Your Lordship does not give me the credit of having 
read my brief.’’ This capacity of standing up for himself never left him, and 
I need hardly say that he was equally at home in the Court of first instance 
as in the Court of appeal, and was much sought after for his effective cross- 
examination. 

But though he was resolute and even pugnacious in Court, he had a heart 
of gold. His loyalty to his friends was immovable. No one is better qualified 
to speak of his loyalty than his great friend Sir Jamshedji Kanga who summed 
it up years ago by saying, ‘‘Vicaji will stand by his friends absolutely, -no 
matter what it may cost him to do so.’’ But his affection was not reserved 
merely for his friends. Distress and suffering found his heart and his purse 
open, and, I think, it can be said without exaggeration that he brought light 
and warmth into many homes which without him would have been cold and 
cheerless. I should like to express my own acknowledgment and that of a 
large number of juniors who served with him in many cases for the kindliness 
which he had always shown us, and for his more than generous recognition of 
any assistance that we may have given to him. He had the magnanimity of 
mind which accepted a correct argument from a junior even though it should 
run counter to an opinion he had previously expressed; and once accepted he 
used all his powers to develop that argument and to make it prevail, if neces- 
sary, by carrying it to the highest tribunal. Vicaji has now gone to his rest, 
leaving unforgettable memories to his friends and colleagues at the Bar. Men 
like him are rare, and one would be tempted to say are getting rarer still. But 
that is not how he would have looked at it. He was ever a fighter and I like 
to think that if there is a last message which he would have wished to convey 
to us, he-would have done it in the moving words which he knew so well: “I 
do not repent me of all the trouble I have been at to arrive where I am. My 
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sword I give to him who shall succeed me in my pilgrimage and my courage 
and skill to him who can get it.” 


Y. V. Chandrachud, Government Pleader, said: 


My Loros, 


I join my Lord the Chief Justice and the Advocate General in the tribute 
which has been paid to the memory of a departed colleague who belonged to 
the firmament of those illustrious lawyers who have put this Court on a high 
pedestal. : 


Mr. Vicaji Taraporewalla began his legal career as a pleader at Rajkot, and 
after being called to the Bar he migrated to Bombay in quest of a wider hori- 
zon. Like quite a few, who have reqeived their early training in the mofussil, 
he soon rose to eminence in Bombay where he settled down to a long ari dis- 
tinguished legal career. He wielded the double-edged weapon of cross-exami- 
nation with great dexterity and one of the remarkable features of his adroit- 
ness as a cross-examiner was that he persuaded, but never bullied a witness. 
In a suave and simple voice—a voice that was: seldom raised, a voice that was 
addressed to the Judge and the witness but never to the gallery, for Mr. Tara- 
‘porewala had no desire to be spectacular, he would pursue the witness with 
a meticulous method. It was only at the end of his evidence that the witness 
would realise how he had been cajoled into speaking out the truth. 


Mr. Taraporewalla distinguished himself in the Court of appeal no less than 
in witness actions. As in original trials so in the Court of appeal he set to 
his task with a sober dignity and dispassionateness which were so truly his. 
He acted as the Advocate General on three occasions and figured in many im- 
portant cases, not the least important of which was the matter which was 
decided by a Full Bench presided over by Sir John Beaumont. Mr. Tarapore-- 
walla appeared before the Full Bench as the acting Advocate General in person 
and the Full Bench accepting -his argument held that the acting Advocate 
General, no less than the Advocate General, has a right of pre-audience in 
Crown matters as well as in private matters. Mr. Taraporewalla also acted as 
a Judge of this Court on one occasion and his judgments have been held in 
the highest esteem by the Judges of this Court. The pronouncement which 
Mr. Taraporewalla made on the common law concept of goodwill stands today 
as a classic exposition on the subject. In recent years, a similar question arose 
before Chief Justice Chagla, who was prima facie disinclined to accede to the 
proposition propounded before him, but on a citation of the judgment deli- 
vered by Mr. Taraporewalla, the Chief Justice readily accepted the argument, 
observing, that the vast experience of Mr. Taraporewalla gave to his utterances 
a sanctity which was almost compelling. 


Lately, Mr. Taraporewalla was in indifferent health. He was well-equipped 
against the Judge and the Jury, but as it is said, there is no armour against 
fate. Our hearts go out to the members of his bereaved family who may per- 
haps find consolation in the knowledge that the feeling of his brethren at the 
Bar is that in the death of Mr. Taraporewalla this High Court has lost not 
merely an individual but almost a landmark. 


R. A. Gagrat, President, The Bombay Incorporated Law Society, said: 


My Lozps, pp bee ie Mpa 

If any Counsel at the Bar of his time came in closer and more intimate 
contact with the profession of Solicitors, it was Mr. Vicaji Taraporewalla. 
Mr. Taraporewalla’s practice was principally confined to the Original Side of 
the Bombay High Court and appeals therefrom. Mr. Taraporewalla can 
really be called a product of the dual system. Until Mr. Taraporewalla’s re- 
tirement about six years ago, he maintained the front rank in the profession 
and was honoured and. respected by all. Mr. Taraporewalla’s mind was not 
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only a lawyer’s mind. He was a cultured man, well read and well informed 
and had various and varied interests in life. When Mr. Taraporewalla con- 
ducted a case and if a Solicitor saw the brief he had delivered to him, he would 
find that it was unmarked, un-noted and un-underlined. A Solicitor who had 
not known him would believe that Mr. Taraporewalla had not opened his brief, 
but when the case was opened and conducted by him, he would find how 
thoroughly he had studied his brief and the powerful memory he possessed and 
the confidence in that memory, he had. Mr. Taraporewalla had considerable 
regard for the members of our profession and so far as I know he hardly ap- 
peared in any case un-instructed by a Solicitor. The other more important 
feature of his life to which the learned Advocate General has referred, was 
his philanthrophic nature. No poor or needy went to him for help and went 
away Without receiving it. He was generous to a fault, he was magnanimous - 
and cgarteous. In Court he was quite different, a formidable and stern counsel 
and wétld not give in on any point which he believed he should not give in. 
We have lost in him an eminent Counsel at the Bar, and though six years have 
passed since he retired, we have not failed to remember him. He has died 
rich in values of life and full of years. I join Your Lordships, the learned 
Advocate General and the learned Government Pleader in the expression of 
sorrow and sympathy on behalf of my Society and myself. May his soul rest 
in peace. 


GLEANINGS. 


LIBEL: Apvocatse’s SPEECH 


Tm publication, without malice, of a fair and accurate report of judicial 
proceedings is privileged, even though what was said in the course of the pro- 
ceedings would, but for the privilege, be libellous of a person and actionable 
at his suit. Hope v. Sir W. C. Leng & Co. (Sheffield Telegraph), Lid. ([1907] 
23 T.L.R., at p. 244) is an authority for the proposition that, in determining 
whether a report is fair and accurate, a report in a daily newspaper is not to 
be judged by the same strict standards of accuracy as the reports of profes- 
sional law reporters. The report of a portion only of the legal proceedings 
may, however, detract from its fairness and accuracy, but there is no rule of 
law that a newspaper, before publishing a report of the proceedings in court 
is bound to verify whether what counsel, or a solicitor acting as an advocate, 
has said is accurate. In Burnett & Hallamshire Fuel, Lid. v. Sheffield Tele- 
graph & Star, Ltd. ([1960] 2 All E.R. 157), the plaintiffs brought an action 
for libel by publication in the defendants’ newspaper of proceedings before a 
Magistrates’ Court which contained statements made by the advocate for the 
prosecution that were alleged to be defamatory of the plaintiffs. It was con- 
tended on their behalf that the defence of a fair and accurate report of judicial 
proceedings did not apply to a report of counsel’s, or a solicitor’s, address in 
Court unless what counsel or the solicitor had said was warranted by the facts, 
and reliance was placed on Flint v. Pike ([1825] 4 B. & C. 473), and a pas- 
sage to that effect in Gailey on Libel and Slander (4th edn.), at pp. 302, 303. 
Salmon, J., rejected that contention, stating that while certain observations 
made obiter by Bayley, J., in Flint v. Pike appeared to support the argument 
on behalf of the plaintiffs, yet in his judgment that argument was wrong, and 
so far as the passage in Gatley appeared to suport it, it was equally wrong. It 
follows that the privilege which protects a fair and accurate newspaper report 
of judicial proceedings extends to statements made in advocates’ speeches in 
the course of the proceedings and included in the report, notwithstanding that 
the statements have not been verified by the newspaper and were not warranted 
by the facts.—Z.J. . 
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Cuam TO DOWRY 


Tu recent judgment of Lord Parker, C.J., in Phrantzes v. Argenti (The 
Times, March 5, p. 10) raises some novel points of private international law. 
The plaintiff, who had married a member of the Greek Embassy in London, 
brought against her father a claim for a declaration that she was entitled to 
receive from him a dowry in accordance with Greek law. Both parties were 
Greek nationals, resident in England, and it was assumed that they were domi- 
ciled here. There was expert evidence that for centuries it was the custom 
in Greece for the father to supply his daughter or her husband with a dowry; 
and that is now part of the statute law. The dowry was determined in accord- 
ance with the fortune, the number of children, and the social position of the 
father, and was in the form of a contract made with the husband hefore a 
notary public. By Greek law the daughter had a right of action to obtain an 
order against the father to conclude the contract. If the father was, Abroad, 
he could be required to enter into the contract before a Greek consul or a foreign 
notary. The defendant contended that the Greek right could not be enforced 
in an English Court, since there was no such cause of action in English law, 
and some reliance was placed on Re Macartney ([1921] 1 Ch. 522) where 
Astbury, J., refused to enforce the judgment of a Maltese Court, condemning 
the estate of the, testator to provide maintenance for an illegitimate daughter, 
since it was against public policy to pay maintenance in such a case, and, as 
the cause of action was not recognised in England, there was no legal liability 
of the defendant. In the present case Lord Parker, C.J., held that there was 
a bare right which could be the subject of an action, but English law did not 
provide for relief in accordance with the foreign law; the conditions for fixing 
the amount and the nature of the dowry were essentially matters for the Greek 
Court, and the English Court was not a forum conveniens. English Courts 
are naturally hesitant to enlarge the provisions or to enforce rights in matters 
of personal status which are not known to English law. So in Hope v. Hope 
({1857] 8 De G. M. & G. 731), the Chancery Court refused to enforce stipula- 
tion in an agreement between an English husband and wife domiciled abroad 
as to the eustody of children which they could not have made under English 
law. If the parties in the present case pursue the matter in the Greeks Courts 
and the plaintiff obtains a judgment which is not honoured in Greece, it would 
be interesting to see what steps can be taken here to enforce that Judgment.—- 
LJ. 


ÅBATEMENT OF NUISANCE 


ABATEMENT is ‘‘a remedy which the law does not favour and is usually not 
advisable” (per Lord Atkinson in Lagon Navigation Co. v. Lambeg Bleaching, 
Dyeing and Finishing Co. [1927] A.C. 226), but there can be no doubt that it 
may be a defence to an action for trespass to show that the act was done to 
put an end to a nuisance to the defendant for which the plaintiff was respon- 
sible. The point arose in a recent case in the Halifax County Court. In order 
to separate his property from that of his neighbour the plaintiff built a brick 
wall on a yard, a part of his own property, over which the defendant had a 
right of free access. With the wall in position this right gould not be exer- 
eised and, in view of this, on the day on which the wall was erected, the de- 
fendant knocked it down and stacked it brick by brick outside the plaintiff’s 
home. His Honour Judge Kennan said that although the wall had been built 
on the plaintiff’s property he was satisfied that the defendant had general 
rights over the yard in question and therefore that she had been entitled to - 
uphold those rights by pushing down the wall. Accordingly, judgment was 
entered in favour of the defendant, but this is by no means the first case of 
its kind. In Lane v. Capsey [1891] 3 Ch. 411, for example, Chitty, J., held 
that houses which obstructed a right of way could be pulled down by the per- 
sons whose right was obstructed by way of abating the nuisance for themselves. 
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However, in the Lagan Navigation Co. case, supra, Lord Atkinson stressed that 
in the abatement of a nuisance unnecessary damage must be avoided and, where 
there are two ways of abating a nuisance, the less mischievous is to be followed, 
unless it would inflict some wrong on an innocent third party or the public. 
In certain circumstances previous notice must be given.—S.J. z 


ANIMALS ON THE HIGEWAY 


In Ellis v. Banyard (1911), 106 L.T. 51, Kennedy, L.J., said that he would 
‘‘be slow to infer that because.a harmless cow or sheep is allowed to get into 
the highway without giving rise toʻa cause of action that rule applies to crowds 
of cattle whose mass might constitute an obstruction to travellers along the 
highway.’ These words were adopted by Molony, L.J., in Cunningham v. 
Whelan (1918), 52 Ir. L.T. 67, where it was held that, while the owner is not 
liable $or the consequences of a harmless animal straying on the highway, the 
owner is liable for an injury caused by a mass of animals forming an obstruc- 
tion on the highway, and causing damage. Cunningham v. Whelan, supra, was. 
followed in Furlong v. Curran [1959] Ir. Jur. Rep. 30. In that case the plain- 
tiff was driving a station wagon at night-time and upon turning a right-hand 
corner he came against nine cows which were across the road, and his station 
wagon was thereby damaged. The cows were in the charge of a drover who 
was walking behind them, and behind the drover was a car driven by the de- 
fendant’s nephew with headlamps on; no other light was used by the drover. 
The following morning some glass and hoof marks were discovered on the 
plaintiff’s left-hand side of the road. In the High Court of Justice of the 
Republic of Ireland Haugh J. held that the defendant was negligent in elect- 

‘ing to put so many cows on the road at night-time without sufficient lighting 
and in not bringing them together on their correct side of the road on approach- 
ing a corner. His lordship said: ‘‘In Cunningham’s case, the cattle formed 
a mass obstructing the road. Here, in driving his nine cows along a short 
stretch of road at night, the [defendant] had put himself in the same position 
as the farmer in Cunningham v. Whelan.’’ Perhaps it could also be said that 
the defendant was liable because where an animal has been brought upon or 
is being driven along the highway there is a duty to control it: see e.g., Aldham 
v. United Dairies (London), Lid. [1940] 1 K.B. 507.” Of course, s. 25 of the 
Highway Act, 1864, provides that an offence is committed by the owner of 
any cattle found straying or lying about any highway.—Js.J. 


Fatss TELEPHONE MESSAGES 


Tue wrongful use of the telephone may give rise to criminal proceedings 
and there have been two recent cases in which it was alleged that the accused 
sent false telephone messages. A soldier was said to have telephoned the York 
police and demanded the payment of £5,000 in return for information con- 
cerning the murder at the Y.W.C.A. hostel in Birmingham. He was charged 
with sending a telephone message, which he knew to be false, for the purpose 
of causing an inconvenience, presumably under s. 66 of the Post Office Act, 
1958, which provides, inter alia, that if any person sends any message by tele- 
phone, which he knows to be false, for the purpose of causing annoyance, in- 
convenience or needless anxiety to any other person he shall be liable to a 
fine, or to imprisonment, or to both. In the other case, at Action, a young 
man telephoned the police to report a non-existent fire and he was fined for the 
malicious use of electricity, the property of the police. Section 10 of the Lar- 

. ceny Act, 1916, stipulates that: ‘‘Every person who maliciously or fraudu- 
lently abstracts, causes to be wasted or diverted, consumes or uses any electri- 
city shall be guilty, of felony, and on conviction thereof liable to be punished as 
in the case of simple larceny.” In this context, ‘‘maliciously’’ means inten- 
tionally and without lawful excuse.—S.J/. 
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Slaughterhouses. By PauL Swamarr, Barrister-at-Law, and J. B. WHALLEY, 
M.B.E., Barrister-at-Law. Lonpon: Sweet & Maxwell Limited, 11 New 
Fetter Lane. Bompay: N. M. Tripathi Private Ltd., Princess Street. 1960. 
Demi 8vo. Pages xx+-272. Price: £2 10s. in the U.K. Rs. 40.00 in India. 


TŒ British Parliament has enacted the law relating to Slaughterhouses in 
` 1958 and 1959. The legislation on the subject is not easy to understand. The 
object of the learned.authors in publishing this book is to make the law on: 
the subject more accessible by collecting in one book its provisions in an orderly 
form. The subject-matter has been broken up into its different topics so 
as to make it easy to understand. The learned authors have done well in 
adding a section on. the safety, health and welfare of the workers*in the 
slaughtering industry. In the Appendices are collected all the relevant sfatutes 
bearing on meat industry. The provisions of the statutes are clearly ¢xplain- 
ed. This work is specially designed for slaughterhouse operators and meat 
traders and officers responsible for administering the law. The learned 
authors have done great service in bringing, together in one volume the whole 
law applicable to this industry. 


The Constitution of India. By T. K. Tops, Principal, Government Law 
College, Bombay. Bomsay: Popular Book Depot, Lamington Road. 1960. 
Demi 8vo. Pages xxii+450. Price: Rs. 10.00. 


Tms book is specially written for students studying the Constitutional law. 
. The Constitution of India consists of 395 Articles and 9 Schedules. It is 
the longest written Constitution in the world. The learned author has carefully 
explained its various provisions and has also offered his own views on certain 
aspects of the Constitution.» He has carefully discussed several topics dealt 
with in the Constitution. The whole subject is clearly and lucidly discussed 
in seventeen Chapters. Several important decisions have been referred to in 
discussing the subject-matter. On several points the decisions of Indian Courts 
have been carefully examined.. The treatment of the whole subject is’ very 
critical and the learned author has expressed his own views on some of the 
‘topics discussed in judicial pronouncements. Students will find this book very 
useful in studying the Constitutional law of the country. 


Preston & Newsom’s Restrictive Covenants affecting Freehold Land. By 
G. H. Newsom, Q.C. Lonpon: Sweet & Maxwell Limited, 11 New Fetter 
Lane. Bompay: N. M. Tripathi Private Ltd., Princess Street. Third Edi- 
tion. 1960. Demi 8vo. -Pages xxix-+276. Price: £3 3s. in'the U.K. and 

» Rs. 50.40 in India. 

Many changes in land legislation have taken place after the publication of 
the second edition of this work in 1955. Important decisions on the subject 
have been fully dealt with. The learned author has re-written that part of 
the book which dealt with the jurisdiction of the Lands Tribunal, and has 
clearly explained the way in which the Tribunal can exercise its power. Those 
who have to deal with the problem connected with free-hold land will find the 
book very serviceable. 


Natural Justide and Social Justice before the Supreme Court. (1950-59). 
By B. N. BannersEr, Judge, High Court, Calcutta. Carourra: Eastern 
Law House Private Ltd. 1960. Demi 8vo. Pages xi+109. Price: Rs. 6.00. 
Tras book was originally written as an article for being read at a symposium * 

of the Indian Law Institute at Patna. To bring it to its present form the 

eminent author has made several additions to the original article. This is a 

very thought-provoking brochure which is sure to attract the attention of the 


legal world. is Tome T 


The 
Bombay Law Reporter. 


JOURNAL. 
September 15, 1960. 


THSTAMENTARY DISPOSAL OF THE OFFICE OF MUTWALLI.*? 


Tup law of Wakf is a solid example of the development of law by fiction. 
Hénrt Cotton correctly appraises its position when he remarks that 

“more than a thousand years ago before the birth of the doctrine of uses and trusts 
in English law, Islamic law recognised and developed a legal expedient under the name 
of wakf, which permitted an owner to settle his property to the use of beneficiaries in 
perpetuity.” 
The Koran contains no definite reference to wakf. The institution of wakf has 
developed with Islam, brought up and nourished by the learned jurists who 
took all pains to build up an imposing theory around it so as to make the 
access smooth for eyen the laymen. The unforeseen expansions and revolutio- 
nary changes in the living conditions of mankind have now started striking 
against the confining walls of the ancient theories which have more than out- 
lived their utility and are beginning to crumble against the pressure. 

The Egyptian Parliament had by law in 1946 regulated wakf. This enact- 
ment was a compromise between the two opposing tendencies, one in favour of 
the retention of old structure in the name of tradition and religion and the 
other opposing their existence tooth and nail. In 1952 the Government suc- 
cumbed to the latter group and abolished by an act all noncharitable wakfs. 

Lebanon has in 1947 made all wakfs subject to rule against perpetuity. Syria 
in 1949 has taken a drastic step in abolishing wak? dhurri. 

In India neither such drastic measures have been adopted nor they seem 
to be in contemplation because the problem in its unsocial aspect has not as- 
sumed dreadful dimensions as yet. 3 

As most of the law pertaining to’ wakfs is derived from learned books of 
old and has escaped codification, sometimes justice is ‘the price paid for 
uncertainty. : 

The office of mutwalli may be equated with that of a superintendent. It is 
entirely different in nature from that of a trustee in English law or Shebait 
in Hindu law. A mutwalli may be appointed by the wakif himself or his exe- 
eutor, if authorised, or by the Court. Supposing that a wakif names in the 
deed of wakf itself a person to act as mutwalli after his demise and subse- 
quently revokes the appointment, is the revocation valid under Islamie Jaw? 

Durrul Mukhtar does not throw light on this aspect. According to it 

“Power to appoint a trustee rests with the founder and after him with his executor, 
because the executor stands in place of the founder. If a trustee is appointed for any 
particular object of the wakf, he becomes trustee for the entire wakf.” 

Minhaj Et Tabibin, which deals with the Shafi law, mentions that the wakif 
has an absolute right to dismiss a mutwalli. It is stated: 

“In ell cases the founder has a right to dismiss his administrator and appoint an- 
other unless the administrator has been appointed in the deed of foundation itself.” 


*By Brij Kishore Sharma, LL. M., Assis- at p. 208. 
tant Professor of Law, Lucknow University, 2 Durrul Mukhtar translated by B. M. 
Lucknow. Dayal, p. 860. 
1 Law in the Middle East, Vol. I by 3 j et Talibin-Howard’s translation, 
Khaddury and Liebesney. Article by Cotton p. 234, a. 4. 
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Baillie in the chapter on wakf states 

“A man having appropriated his estate and delivered up possession of it to the 
administrator, desires to take it out of his hands. If he made it a condition in the wakf 
that he should have the power to discharge the administrator, and withdraw the wakf 
from his hands, he may lawfully do so; otherwise he cannot, according to Moohumud; 
but according to Aboo Yoosuf he can; the sheikhs of Bulkh deciding with the latter, 
and those of Bokhara with the former, with whom also is the Futwa.™ 

It is to be noted that this passage contemplates delivery of possession and 
does not cover those cases in which the wakif is thinking of delivering pos- 
session after death. 

Revoeability of testamentary appointment can further be supported by 
another passage in Baillie ° 

“If, however, he (wakif) should say, I have revoked every appointment of ¢xecutor 
made by me, the. governance would be to the new executor, and the form? mootu- 
wallee, or superintendent would be discharged.” 

The first case that relates to mutwalliship is Gulam Hussain Satb Sayad w. 
Aji Ajam Tadallah Satb Kurcshi.© This was not actually a case of removal 
of mutwalli. The plaintiff, according to their Lordships’, had a hereditary trust 
estate vested in him, and was, therefore, not a superintendent or trustee whom 
the grantor could remove. 

The next case is Hidaitoonnissa v. Syed Afzal Hossein. In this case the 
plaintiff in 1863 executed a deed endowing the Imambara with a share of pro- 
fits in the Maafee. She afterwards wanted to rescind the trust so far as it 
related to mutwallis. The Court held that the appropriator can lawfully do 
so only when on the creation of trust he has reserved the right to do so in 
express terms.° Their Lordships stated: : 

“The point being one on which the highest authorities on Muslim Law are divided 
in opinion, it appears to us that we may accept the authority of Baillie and McNaughten 
as to the rule which has been accepted in India. That rule is in our opinion founded on 
justice. If a man devotes property to charitable or other uses, and transfers the pro- 
prietary right in it to a trustee it is consistent with reason that he cannot at pleasure 
take it back from the trustee whom‘he has constituted the owner, and give it to another 
person, unless on the creation of the trusts he has reserved to himself the right to do 
so in express terms. When the superintendent misconducts himself, the Mubammadan 
law clearly admits of his removal and this is sufficient to protect the objects for which 
the wakf was created.”” _ 

This was a case among Shias but the authorities cited before and acted upon 
by the Court were all Sunni. It is evident that the opinion of their Lordships 
was grounded on what their Lordships .considered to be justice, equity and 
good conscience and not on any distinct rule of Muslim law. Moreover, in 
this case a clear line of demarcation was drawn between the transfer of office 
in praesenti and a transfer to take effect after the death of the appropriator. 

In The Advocate-General v. Fatima Sultani Begam,'? Sarjent J., who deli- 


4 Baillie, p. 591. learned of Balkh have adopted the latter, while 
5 Ibid, p. 592. Sudder adopts the former opinion.” 

6 (1868) 4 Mad. HL C. R. 44. “A passage is cited from ‘Hashya Shamee’ 
7 Ibid, p. 48. on Durrul Mukhtar in which it is stated that it 
8 (1870) 2 N.W.P. H. C. R. 420. is lawful for the appropriator to dismiss a 
9 Ibid, at p. 422: ‘No passages have been superintendent without reserve (bila-quaid) 


roduced from works of authority on Shia that a Futwa has been given to that effect; 
Paw in support of the contention that an and a Futwa of Kazee Khan has also been 
appropriator may remove a mutwalee at adduced which declared that an appropriator 
pleasure even when he has not reserved any who makes provisions for the appointment of a 
such right to himself at the time of making mutvwallee will also be a superintendent himself 
the approptiation....” and may remove the Mutwallee appointed by 
“Plaintiff’s pleaders cite a passage from himself originally and appoint another.” 
‘ Asabah-e-Nazi’r’ in which it is stated that the 10 Ibid, p. 428. 
Imam Muhammad holds it to be unlawful, and 11 (1872) 9 Bom. H. C. R. 19. 
the Imam Yousuf holds it to be lawful and the - 
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vered the judgment of the Court, reiterated : 

“he (appropriator) is bound, I apprehend by the provisions of the wakifnama; and 
the appropriator’s right of nomination of the person to succeed to the managemént on 
-his death must, I think, be confined to the class mentioned in the wakifnama...Now it 
is clear from authorities both sunni and shia that the appropriator has a right to reserve 
the superintendance of the wakf to himself or appoint some one else...I am, however, 
unable to find any authority for holding that when the donor has specified the class 

_.from whom the manager is to be selected, he can disregard his own trust-deed and name 
;A person not answering the proper description.’”™ 

It seems that the conclusions of the learned Judge were not derived from a 
‘sound and universally acknowledged premise. The reasoning that there exists 
no authority to hold that the donor can disregard the provisions specifying 
the class from whom the manager is to be selected is vicious and ean be sub- 
stituted equally well for holding to the contrary. 

In the next case’? the appointment was made in a separate deed. The facts 
of the case were that Sayad Hasan who was Pir Murshid of Surat being ill 
‘executed a Tawliyatnama appointing the plaintiff his executor and successor. 
Subsequently after recovering he cancelled the deed and appointed Sayed Zain 
as his successor, who entered the office of mutwalli also under the deed. The 
Court held that the deed of appointment was made by the father when he 
believed he was dying, and was subsequently on recovery cancelled, and was, 
therefore, inoperative on principles similar to those which apply to the case 
-of donatio mortis causa. 

The principles laid down in this case clearly lend support to the view that 
the same principles should be applicable to those cases in which the disposal 
-of office though testamentary is embodied in the deed of wakf itself. 

In a Madras case, Kadir Mohideen v. Gulam Mohamed,’ the reservation of 
the power to remove a mutwalli for the wakif and his heir was questioned. It 
was held that the determination of the question of succession to an office in a 
mosque endowment depended not on the general law of property, but upon 
‘the rules which the founder of the endowment established, whether such rules 
were defined by writing or were to be inferred from evidence of usage. The 
‘Court stated that such powers could even be inferred by usage and upheld, 
unless it was manifestly against the interests of the endowment. 

In 1980 a question arose before the Allahabad High Court in the case of 
Ghazanfar Hussain v. Mt. Ahamadi Bibi.1© The question was whether wakif 
could appoint his wife as mutwalli and empower her to nominate her successor 
from among the male issues of her sister or from any other person belonging 
to the founder’s family. 

The Court held the investment of such power to be valid. The relevant 
passage reads as follows: 

“the restriction does not apply to the founder of the wakf, who in reason and equity 
-ought to have a freehand in the matter of nominating and appointing a mutwalli for 
the administration of the trust in praesenti and in laying down a detailed scheme as 
regards the succession to the office of the mutwalli.. 

This case shows that the Courts are inclined to construe the powers of the 
-wakif liberally so as to vest him with ample powers to appoint and dismiss a 

_ mutwalli who has not yet entered the office and whose right is not a vested 
right. 

In 1936 the Oudh Chief Court gave a landmark decision in the case Mst 
Rahiman v. Mst. Baqridan.17 In this case one of the questions mooted before 
the Court was whether any change in the terms of wakf or in the personnel of 
the mutwallis can be made by the wakif where no such power has been reserved 
by him in the deed of wakf, after the deed has been completed. 

12 (1872) 9 Bom. H. C. R. 19, p. 24. 14 [1916] A. I. R. Mad. 116, 

18 Sayed Abdulla Hdrus v. Sayed Zain 15 [1930] A. I. R. All. 169. 


Sayad Hasan Edrus, (1889) I. L. R. 18. Bom. 16 Ibid, p. 173. 
555. 17 [1936] A. I. R. Oudh 213. 
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But the answer provided to this is of no useful import to us as Ziaul Hasan 
J., who delivered the judgment of the Full Bench, states as his opinion only 
that after dedication no alteration is possible. Moreover as the respective 
counsels had agreed on this point,1® the opinion of the Court cannot on this. 
point be regarded as binding decision. 

The question of testamentary disposition of the office of mutwalli did not 
arise in that case and hence it has no bearing on that particular point. 

In Siddig Ahmed Choudhury v. Syed Ahmed Choudhury’® one Osi Mia 
made a wakf in 1934. In 1939 Osi Mia by a deed of rectification provided that 
those of his sons who would be mutwallis in respect of his father Asghar Ali’s 
wakf would not be competent to act as mutwallis of his own wakf. Henderson 
J. sitting singly held that the wakif had the power of making alterations re- 
garding appointment of mutwallis even if no such power has been réserved 
to him by the deed of wakf. The division bench held the exercise of such 
powers to be invalid. But this case can be distinguished because the impugned 
provision effected two wakfs at the same time one of which was not the crea- 
tion of the present wakif. fs 

This case was relied on by the Dacca High Court in Abdul Subhan Bhuyia 
v. Wasin Bhuyia.29 It is of interest to note that in the previous case reliance 
was placed on the Oudh Court decision in Mst. Rahiman v. Bagridan, which. 
was itself inaccurate as the question was conceded in that case by the parties. 
In Bhuyia’s case Akram C.J. and with him Amin Ahmed J. remarked: 

“It is now a settled law that even a wakif, after he has created a wakf and made 
provisions for the appointment of mutwalli has no power to alter the arrangement and 
remove the mutwalli appointed by him, unless he reserves such power at the time he 
created the walkf.”™ 
The enunciation is clear but the fallacy that the argument has no tenable pre- 
miss is equally well convincing. 

The Lahore High Court in the case of Abdul Razak v. Ali Baksh®? scruti- 
nised the question whether a wakf created by a will is valid in Muslim law 
and maintained that a wakf created by a will is as valid under Muhammadan 
law ag a wakf created during the lifetime of a wakif,?° on the authority of 
Bishen Chand v. Nadir Hussain®+ and Baker Ali Khan v. Anjuman Ara 
Begum.25 Now when a wakf created by a will is valid and can be altered or 
revoked during lifetime of the donor it seems quite unreasonable to hold that 
an appointment of mutwalli to take effect after demise of the wakif cannot 
similarly be altered or revoked just because it is by chance contained in a parti- 
cular type of document. It sounds akin to the aparthied. 

The last of this series of cases is a Full Bench decision of the Allahabad 
High Court. In Khalil Ahmed Khan’s case?® the facts were that Sohani Be. 
gum, a Sunni Muslim, executed a wakf alal aulad under which she constituted’ 
herself as the first mutwalli, and, after her death, her daughter, Malka Mehr 
Nigar Begum was to be the next mutwalli. The relations, however, between 
the mother and the daughter grew strained and Sohani Begum executed an- 
other document under which she purported to cancel the appointment of her 
daughter Malka Mehr Nigar Begum, and appointed Khalil Ahamad in her place. 
After the demise of Sohani Begum, Malka Mehr Nigar Begum filed a suit for 
the declaration that she was the duly appointed mutwalli and for the posses- 
sion of the wakf properties. The suit was decreed and Khalil Ahamad, the ` 
defendant, appealed. The suit was heard by a division bench which was of 
opinion that the question whether the wakif can change the mutwalli nomi- 
nated in the deed of wakf, without having reserved to himself the power to 
do so, should be considered once more. 


18 [1986] A.I.R. Oudh 218, at p. 218. 23 Ibid, p. 208. 
19 [1945] A. I. R. Cal. 418. 24 (1888) 151. A. 1. 

20 [1950] A. I. R. Dacca 10. 25 (1903) 30 T. A. 94. 

21 Ibid, p 11. 26 Khalil Ahmed Khan v. Malka Mehar- 
22 [1946] A. I. R. Lah. 200. Nigar Begum, [1954] A. I. R. All. 362, F. B. 
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The appeals, therefore, came for hearing before the Full Bench. 

Three of the Judges Malik C.J., Bhargava J. and Chaturvedi J. were of the 
opinion that by the second deed the whole of the scheme of the wakf was 
changed and as such powers are unknown to Muhammadan law the second deed 
must be deemed to be invalid. Their Lordships accordingly held that the’ 
question whether a wakif, if he has not reserved the right to make a change in 
the scheme, can nominate someone else as mutwalli after his death if it does 
not involve any change in the scheme of the wakf, does not arise and need not 
be answered. 

Kidwai J. on the other hand addressed himself to the question and after a 
learned perusal of the sources of Muslim law gave his opinion on the point. 
His Lordship stated that all the authorities refer to the provisions relating to 
the appointment of mutwalli as a condition of the wakf and it is distinctly 
provided that none of the conditions of a wakf, once it is completed, can be 
altered’ unless such a power has been reserved and further said that there is 
no reason why the condition relating to the appointment of a mutwalli should 
‘be treated on a different footing. 

Agarwal J. in his dissentient judgment decided the ‘question: referred by 
the division bench in disagreement with Kidwai J. His Lordship stated that 
the nature of disposition or transfer of property or office has to be judged by 
its incidents and not by the mere circumstance that it is embodied in a parti- 
cular document. A distinction ought to be maintained between the disposal 
of office of Mutwalli ‘in praesenti’ and on the wakif’s death. It is a vital 
distinction. Where the wakif has appointed a person other than himself as 
mutwalli of a wakf during his life-time and laid down an order of succession 
to the mutuwali so appointed, the wakif has, in fact, parted with all the power 
of the appointment of a mutwalli which he possessed, and cannot therefore 
eancel, vary or alter the provision. But where in the deed of wakf the wakif has 
appointed himself as a mutwalli for life and has made a provision for appoint- 
ment of mutwalli after his death, he can cancel, vary or alter the provision 
relating to his own appointment as well as the provisions relating to the ap- 
pointment after his death. 

On the basis of these authorities and cases the following submissions are made 
and conclusions derived. 

1. The clause relating to testamentary appointment of mutwalli must pro- 
perly be governed by the law of wills and not as falling under the law of wakfs. 

2. If the power to alter as suggested in 1 exists then it necessarily fol- 
lows from the rule that a grant of a power implies a grant of powers necessary 
for the exercise of that power, that powers incidental and ancillary are in- 
cluded, hence the holding of Agarwal J. that the change of mutwalli involves 
another change and hence is invalid, is untenable. 

3. Fatwa-i-Alamgiri is the foremost authority for Hanafi law in India. 
All the authorities?’ together cannot stand against Fatwa-i-Hindi which puts 
stress on delivery of possession. 

4. The wakif possesses complete power of disposal over the office of 
mutwalli. The power ought to be considered as extinguished only in cases 
where possession also is given i.e. between a disposition in praesenti and a 
testamentary disposition. 

5. The nature of disposition must be judged from its true nature and 
character and from its incidents and not by the mere circumstance of its 
embodiment in a particular document.28 

6. One part of deed may operate in praesenti and another may take 
effect after demise of the appropriator.29 

27 [1954] A.LR. All. 362, at p. 373. 29 Orose v. Cross, (1846) 8 Q.B. 714: 

28 A very sound argument in favour of Ohandmal v. Lakshmi Narayan, (1900) 22 


this by Agarwal J. in [1954] A. I. R. AIL All. 162. 
362, at p. 379. 
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ADMISSIBILITY OF STATEMENT OF THE ACCUSED UNDER 
8. 27, INDIAN EVIDENCE ACT.* 


In the case of Bakshia Mukinda v. State of Bombay! the question of the 
admissibility of the statement of an accused person, made to a police officer, in 
the course of an investigation, was considered by their Lordships of the 
Bombay High Court. Their Lordships referred to the two cases of Kotiaya 
v. Emperor? and State v. Rama Shidappa® and they held on the authority of 
these two and other cases, that the statement of the accused, inculpating him- 
self, being a statement which discovered the fact, that the accused had the neces- 
sary knowledge of the place, where the articles were concealed, was admissible 
in its entirety. It seems that in both the eases the entire statements of the 
accused persons were held admissible, as it was held that the fact, proved 
thereby, was amply corroborated by the statements of the accused. 

However, it is submitted, that the statement of the accused contains two-fold 
information: (1) that a certain article is hidden at a certain place and the 
accused has knowledge about it and (ii) the person, who has hidden the same. 
Even if the information given by the accused, is given in the form of a com- 
pound statement, the Judge must divide the statement into its component parts. 
and only admit that part which had led to the discovery of the particular fact. 
(See Emperor v. Ganu Chandra*) 

Now, as regards part (1) of the information referred to above, the same car 
be proved and admitted in evidence—because it relates to a fact, thereby dis- 
covered viz. the accused is in possession of the knowledge about the thing 
discovered, as per information given by him, but as to the second part, it will 
be worthwhile to see if there is anything to show that anything is distinctly 
discovered with reference to that information. 

Now, the test of admissibility is corroborotion: thus in Amiruddin Ahmed 
v. The King-Emperor,® Huda J. observed (p. 224) : 

“...there is on the other hand the consideration that by whatever means obtained 
the statement receives.a guarantee of its authenticity by the corroboration which the 
discovery lends to it,” 

Hence, even if the fact that the accused possessed knowledge regarding a 
particular fact, discovered in pursuance of the same being given by him, could 
become admissible being an information which relates distinctly to the fact 
thereby discovered, the second part of the information viz. the person who has 
fathered the act, being an information regarding which nothing distinctly is 
discovered, should not become admissible in evidence. 

Hence Sir John Beaumont in Kottaya v. Emperor® observed (p. 70): 

“...but clearly the extent of the information admissible must depend on the exact 
nature of the fact discovered to which such information is required to relate.” 

Again in Leach’s Crown Law (8rd edn., p. 1801) the same caution is to be 
found in the following words 

“But it should seem that so much of the confession as relates strictly to the fact 
discovered by it, may be given in evidence.” 

In the full Bench Case of State v. Rama Shidappa, Chief Justice Shri M. C. 
Chagla (as he then was) referred to this aspect at p. 319, as follows :— 

“Therefore, the statements made by the four accused led to the discovery not only 
of the fact that these articles were concealed in a particular place, but it also led to the 
discovery of the fact that these articles were concealed in these places to the knowledge 
of the accused and if knowledge of the accused was a relevant fact which was discovered 
by reason of the statement, then the portion of the statement which distinctly related to 
that knowledge, viz. that the accused had concealed these articles, would be admissible 
under sec. 27 of the Evidence Act.” 


* By Ramchandra Narayan Purandare, 
Advocate. 

1 (1959) 62 Bom. L.R. 80. 

2 (1946) 49 Bom. L.R. 508, P.O. 


(1951) 54 Bom. L.R. 316, wz. 
(1931) 34 Bom. L.R. 303. 
(1917) 22 C.W.N. 213. 

[1947] ALR. P.C. 87. 
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Now regarding s. 27, it could be analysed as follows :—(as per serial order) 
(i) Accused should give information. (ii) Accused should be in the custody of 
the Police Officer when information is given. (iii) The information should 
lead to the discovery of some fact. (iv) So much of such information, as 
relates ‘distinctly’ to the disaovery of the said fact, alone, is admissible in 
evidence. (The emphasis obviously. is on the words ‘‘so much’’ and the fact 
‘thereby’’ discovered.) 

So the question for consideration could be pertinently put in this way ‘‘could 
it be said that,—though from the discovery of certain articles, as per informa- 
tion given by the accused, it could be gathered that the accused had the neces- 
sary knowledge, about the articles discovered, and this fact, that the accused 
had the necessary knowledge, could be given in evidence,—the fact that the 
accused had done the particular act, is discovered, because of the statement 
of the knowledge of the accused ?’’ 

To *eite an example, a statement may be made by an accused person like 
this ‘‘I buried the deceased in the ground’’. The statement consists of three 
informations :—(i) I know the place of burial of the deceased. (ii) I know 
the fact of burial of the deceased. (iii) I know that I buried the deceased. 
Now the factual discoveries would be (i) That the deceased was found buried. 
(ii) That the accused knew the place of the burial. (iii) Could it also he 
said that because of the discovery of the said two facts, the third fact viz. the 
accused buried the deceased, is also corroborated by the discovery of the dead 
body at the place pointed out by the accused? 

Tt will be seen that there is nothing to connect the knowledge of the burial 
to the accused having himself done the said Act. Of course, if the discovery 
of the buried body, shows finger marks or other facts, which go to corroborate 
the information that it is the accused who buried the body, e.g. scarf of the 
aceused or some such object attributable to the accused, then his statement 
that it was he who buried the body, may be held to have a distinct relationship 
with the fact actually discovered. 

Instances have not been wanting where for some ulterior motives, the 
accused take the blame of the offence on themselves. If, therefore, the evi- 
dénoe as to the knowledge of the accused, regarding the discovery of a fact there- 
by discovered, becomes admissible, it is necessary to guard oneself against 
stretching the language of s. 27 so far as to include the knowledge of the accus- 
ed, as to who did a particular act, as also admissible. 

The corroboration which the information given by the accused leading to 
discovery of the fact of ‘knowledge of the accused,’ is limited in its nature 
and it will be admitting ‘more’ of the information, if one were to admit, along 
with the fact of ‘knowledge of the accused’, the further fact, as to who did 
that Aet. In the absence of corroborative evidence, as to who did the act, 
the statement of the accused that ‘he did the act’ would clearly be beyond the 
ambit laid down in s. 27 of the Evidence Act. The facts corroborating knowl- 
edge do not go beyond the proof that the accused possessed knowledge of the facts 
proved; but it would be going beyond the limit laid down in s. 27, if one were 
also to hold that the portion which gives out as to who did the act, is also 
discovered, in consequence of the information given and the fact thereby dis- 
covered, that the accused possessed knowledge of the thing discovered. 


GLEANINGS. 


CUMULATIVE Girts 


A TESTATOR may well intend to give to the same donee two or more gifts, of 
equal or unequal amounts. Where the intention to do so is clear, effect. will 
be given to it. There is, however, a rule that where two legacies are given by 
the same testamentary instrument to the same person described in the same 
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terms in each case, and are of the same specified amount, the second is to he 
presumed to be a mere repetition of.the first; if, however, the legacies are of 
different specified amounts or have substantially different incidents, the second 
legacy will be presumed to be cumulative and the legatee takes both. In Re 
Royce’s Will Trusts ([1959] 3 All E.R. 278) trustees of a will were entitled, 
by the will, to receive remuneration for their services, and any trustee who 
might be a solicitor was entitled to charge for his professional services. One 
of the trustees was a solicitor. Since a charging clause in a will operates in 
the nature of a gift or bequest, it was contended that the two legacies were in 
reality given for one and the same thing, namely, the services as a trustee, 
and, as James, L.J., had indicated in passing in Wilson v. O’Leary ( (1872) 7 
Ch. App., at p. 455) any general presumption in favour of cumulative gifts 
did not apply in the case of gifts to an executor for a specific purpose.” That 
contention was rejected by Lord Evershed, M.R., on two grounds: one, that 
the amounts given under the two clauses respectively were quite differdit, the 
other that the services contemplated were also not the same. In the result, 
therefore, the solicitor-trustee was held to be entitled to the cumulative benefits 
of both clauses.—D.J. 


RIGHT TO LAY INFORMATION 


Can anyone institute proceedings against another for any offence known to 
the law? The question raises wide and general issues, yet there is little guid- 
ance to be found in the authorities nor is much assistance to be derived from 
the text-books. It may be urged that it is for the public benefit if no impediment 
is thrown in the way of setting the criminal law in motion and, indeed, at 
common Jaw, in the absence of statutory restriction, no limitation whatever is 
placed on the right of any person to take proceedings if an offence has been 
committed (per Lord Goddard, C.J., in Snodgrass v. Topping (1952) 116 J.P. 
332). Again, in Lund v. Thompson ([1958] 3 All E.R., at p. 358) Diplock, J., 
spoke of the ‘‘fundamental fallacy” that only the police could prosecute for 
the offence of dangerous or careless driving: the police officer ‘‘is exercising 
the right of any member of the public to lay an information and to prosecute 
an offence”. Unless the right to lay an information—with which we are here 
principally concerned—is reserved by statute to the person aggrieved, or the 
prosecution can only be undertaken with the consent of some specified autho- 
rity, any person, whether interested or not, may act, so it appears, as an in- 
formant. The mode of laying an information is now regulated by s. 1 of the 
Magistrates Courts Act, 1952, under which the justices have a discretion, which 
must be exercised judicially, whether or not to issue process. There are very 
few decisions from which magistrates can derive any assistance in that task. 
Cockburn, C.J., in a passage in Cole v. Coulton ( (1860) 24 J.P., at p. 598) 
said that where the offence is not a matter of individual grievance (R. v. Hicks 
(1855) 19 J.P. 515), but the matter is one of public policy and utility, with a 
view to the preservation of public morals, any person has a general power to 
inform, unless the statute creating the offence contains some restriction. This 
statement, we venture to think, leaves much to be explained. 

The problem outlined in the preceding paragraph confronted the Amersham 
magistrates recently. Two motor cars were in collision outside Amersham 
with the result that a passenger in one of those cars was killed. The driver of 
that car was committed for trial on a charge of causing the death of his pass- 
enger by driving dangerously, and at that trial the driver of the other car was 
to be a witness for the prosecution. A person entirely unconnected with the 
accident, and having admittedly no direct interest in the matter, then applied 
to the magistrates for a summons against the driver of the other car alleging 
dangerous driving. In view of the dictum of Diplock, J., in Lund v. Thomp- 
son (supra) the magistrates were of opinion that the applicant was entitled 
to institute proceedings of his own initiative. They nevertheless refused to 


VOL. LXIL] JOURNAL. 153 


accede to the application, in the exercise of their discretion, on the ground 
that the basis of the right to prosecute was ‘‘public policy and utility’, that 
an overriding requirement of public policy and utility would be to ensure a 
fair trial, and that the driver who had not been charged must be unhampered, 
in giving her evidence, by the possibility that anything she said might pre- 
judice her own trial if she were brought subsequently to trial. An ex parte 
application by the applicant to the Queen’s Bench Divisional Court for leave 
to apply for an order of mandamus was dismissed on December 18, 1959, Hil- 
bery, J., saying that it was a duty devolving upon the Chief Constable to 
decide whether there should be a prosecution or not and who should be prose- 
cuted. This view, and the didtum in Lund v. Thompson (supra) are clearly 
in conflict, and it is a matter for regret that the opportunity was not taken 
to clarify the question whether and in what circumstances a decision of a 
respogsible executive authority not to prosecute can constitute a bar to the 
institution of proceedings by another person. 


i In the absence of clear authority it is difficult to advance any firm conelu- 
sion. When Cockburn, O.J., in Cole v. Coulton (supra) spoke of a matter of 
public policy and utility with a view to the preservation of morals, he thereby 
appeared to characterise the type of offence for which anyone might institute 
proceedings; indeed, he distinguished those offences which are ‘‘matters of in- 
‘dividual grievances as to which provision is made merely for the protection 
of individual rights”. To put a gloss upon the phrase which we have used in 
the opening paragraph we may thus arrive at the conclusion that anyone can 
institute proceedings against another for an offence, provided it is a matter 
of public policy and utility with a view to the preservation of publie morals. 
Yet even that proposition does little to narrow down the sweeping assertion 
that the right to institute criminal proceedings is quite unfettered. As the 
authorities stand, perhaps the only possible answer is that a magistrates’ Court 
to which an application for a summons is made must, in the exercise of its 
undoubted ‘discretion, regard itself as having a duty to consider not only whe- 
ther the offence as such comes within the category defined by Cockburn, C.J., 
in Cole v. Coulton (supra), but also whether elements of public policy and 
utility qualify and restrict the right to institute proceedings in the particular 
‘ease. Public policy and utility are the sort of criterion by which applications 
to institute criminal proceedings should be judged; it should also be borne in 
mind that the right of the citizen to institute criminal proceedings may be 
needed one day as a means within the constitution of ensuring the individual 
against excessive exercises of executive power, and that public policy in this 
irae should be a matter for the Court, and not the executive to - 
decide.— LI. 


CRIMINAL APPEALS TO THE LORDS 


No one will be more relieved that the certificate procedure under s. 1(6) of 
the Criminal Appeal Act, 1907, is to be abolished than past, present and future 
law officers. It is an anomaly that the final decision whether to allow a crimi- 
nal appeal to the House of Lords should rest with one who may have been 
actively engaged in the case. There is no possible reason for keeping the law 
as it is and the only thing which puzzles us is why the change was not made 
long ago. So far as we are aware, it has never been suggested that an Attorney- 
General has ever been swayed in reaching his decision by his connection with 
the prosecution. But it is accepted that, although the functions of centre- 
forward and referee are physically compatible, it is preferable that they should 
be discharged by two persons. A law officer who refuses his fiat is inevitably 
exposed to criticism and it is right that the theoretical basis for such ceriti- 
cism should be removed.—S.J. 
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ADMINISTRATION OF JUSTICE BUL 


A NEw Bill, introduced in the House of Lords on March 7, ushers in reforms. 
in the law relating to contempt of Court, habeas corpus and certiorari, and 
makes new provision for appeals to the House of Lords in criminal cases. It 
has been urged for a long time that an appeal from the Court of Criminal 
Appeal to the House of Lords should lie without the necessity of first obtain- 
ing the fiat of the Attorney-General, and that a similar right of appeal should 
be given as regards decisions of the Queen’s Bench Divisional Court in a eri- 
minal cause or matter which are, at present, final. The Bill seeks to grant this. 
right of appeal to both the defendant or the prosecutor, save that in each case 
leave of the Court below or of the House of Lords must first be obtained. 
Leave will not be granted until it is certified by the Court below that g point 
of law of general public importance is involved in the decision, and it appears. 
to that Court or to the House of Lords that the point is one which ought, to 
be considered by that House. This double qondition, as it were, is not easy to 
understand : once it is certified that a point of law of general public importance 
is involved, it must prima facie be one that ought to be considered by the Hous¢ 
of Lords. Application for leave must be made within seven days from the date 
of the decision, and special provision is made for the speedy hearing and deter- 
mination of appeals in capital cases. Admission of an appellant to bail, or his: 
detention pending an appeal are other matters dealt with by the Bill, and the 
provisions relating to appeals from the Court of Criminal Appeal are extended, 
subject to modifications, to the Courts-Martial Appeal Court. 

The new Bill covers not only the right of appeal in cases of criminal con- 
tempt of Court—a matter with which an earlier Bill, introduced by Lord Shaw- 
cross, was mainly concerned—but extends to two different aspects of this not 
very satisfactory branch of the law: comments on proceedings that are pend- 
ing or imminent, and reports of proceedings in chambers and other proceed- 
ings in private. Proof of lack of knowledge that the proceedings were pending 
or imminent will constitute a defence, and thus the effect of the decisions in 
Re Read and Huggonson ( (1742) 2 A. & K. 469) or, of more recent vintage, 
R. yv. Odhams Press Lid. ({1956] 3 All E.R. 494), will be negatived. Inno- 
cent distribution will likewise be a good defence, and, therefore, R. v. Griffiths 
and Others ([1957] 2 All E.R. 379) may eventually be relegated to the limbo 
of overruled cases. The clarification of the law with respect to reports of 
proceedings in chambers and other proceedings in private is to be welcomed: 
the publication of information relating to such proceedings will not of itself 
be contempt of Court save in wardship, adoption, guardianship or custody 
cases, proceedings under Part VIII of the Mental Health Act, 1959, cases 
where national security is involved or where the information relates to a secret 
process, discovery or invention, or where the Court expressly prohibits publi- 
cation of the proceedings. General provision for appeals in cases of contempt 
of Court whether civil or criminal, is made by cl. 13, which also extends the 
right of appeal to the refusal of an application or attachment or committal. 
The Bill does not contain any provision to the effect that indictments preferred 
against any person, and applications made to the High Court to attach or 
commit any person, for criminal contempt of Court, should require the prior 
consent of the Attorney-General or of a High Court Judge. 

The third distinct subject-matter dealt with by the Administration of Justice 
Bill concerns the writ of habeas corpus. Pride of place must here be given 
to el. 15 which gives a right of appeal in any proceedings upon application 
for habeas corpus, whether civil or criminal, against an order for the release of 
the person restrained as well as against the refusal of such an order, save 
where the order is made by a single Judge on a criminal application. In & 
criminal case either side will be able, therefore, to appeal to the House of Lords 
from a decision of a Divisional Court, while on a civil application either side 
will be able to appeal from a decision of the High Court or the Court of 
Appeal, and in a civil case an applicant who has been detained will not be 
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liable to be again detained should the ultimate decision be adverse to him. The 
procedure on applications for kabeas corpus will also be amended. Since on 
a criminal application an order for release of the person restrained may be 
refused only by a Queen’s Bench Divisional Court, there will as a necessary 
consequence be a right of appeal to the House of Lords, as indicated above. 
The same clause, cl. 14, makes it clear—as the remarkable litigation in Re 
Hastings last year has already done—that there is no right to apply for habeas 
corpus from one Court or Judge to another except on fresh evidence, and that 
in any case no such application is to be made to the Lord Chancellor. As 
regards proceedings for certiorari the High Court will, under the Bill, be 
enabled, instead of quashing a sentence imposed by quarter sessions or a 
magistrates’ Court, to pass the sentence which the Court below had power to 
impose: Lord Goddard’s plea in R. v. Green ([1958] 1 All E.R., at p. 474) 
hag thas not fallen on deaf ears.—Z.J. 


DRESSING FOR DINNER 


Somm weeks ago we considered the hypothetical question whether an inn- 
keeper was entitled to refuse refreshment to a traveller on the ground that 
he (the traveller) had removed his jacket (see ‘‘Refusal of Refreshment,’’ 103 
Sol. J. 739), and we said that we would be surprised if this was the case. A 
similar point arose recently in an action in the Circuit Civil Court in Dublin 
(see Irish Independent, 18th December, 1959). <A traveller was refused a 
meal in two hotels because he refused to remove his overcoat. The garment 
was in good condition and it was conceded that the day in question was a 
bitterly cold day. It seems that the traveller desired to eat his meal without 
removing his overcoat because, having recovered from a recent illness, his doc- 
tor had advised him to wear a top coat on long journeys. Judge Ryan had no 
doubt that an innkeeper is obliged to supply a traveller with food and lodging 
and that he cannot refuse to do so without reasonable excuse. In this case, 
the learned Judge held that insistence on wearing an overcoat was not a rea- 
sonable excuse for refusing refreshment to the traveller and he awarded him 
nominal damages of £ 5 5s. with costs, against the proprietors of each hotel._—S.J/. 


ENFORCEMENT OF ILLEGAL CoNTRACTS 


WHATEVER the origin of the extraordinary notion that ‘‘everyone is presumed 
to know the law,’’ nothing is more certain, of course, than that nobody does know 
the Jaw—in the sense of having a personally stored-up knowledge of the whole 
of the law in its manifold aspects and intricate variations. Not the most learned 
of Judges or the most eminent of practising lawyers would lay claim to so sweep- 
ing an accomplishment; and to attribute it to a layman, as is involved in ‘‘every- 
one,’’ is manifestly absurd. The truth is that the expression is completely mis- 
‘ leading and wrong, and it has been given its quietus by no less an authority 
than Lord Denning in delivering a recent judgment of the Judicial Committee 
of the Privy Council (Kiriri Cotton Co., Lid. v. Dewani [1960] 2 W.L.R. 127: 
Solicitors’ Journal Vol. 104 p. 49.): 

“It is not correct,” said Lord Denning, ‘‘to say that everyone is presumed 
to know the law. The true proposition is that no man can excuse himself from 
doing his duty by saying that he did not know the law on the matter. Igno- 
rantia juris reminem excusat.’’ 

In other words, a man must acquaint himself with the law applicable to his parti- . 
cular obligations. 

In the Privy Council case in question the defendant, on granting to the plain- 
tiff a lease of a residential flat in Kampala, Uganda, had asked for and received 
a premium of 10,000 shillings contrary to the provisions of the Uganda Rent 
Restriction Ordinance, 1949, and the plaintiff, after taking possession, and while 
still in occupation, brought an action to recover the illegal premium (the local 
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Ordinance, unlike the English Rent Acts, making no provision for the recovery 
of such premiums). The case raised a number of interesting English common- 
law points relating to claims for the recovery of money paid under illegal transac- 
tions, and it was that part of the argument for the defendant to the effect that 
the premium was paid voluntarily under a mistake of law which was common 
to both parties, who were both equally supposed to know the law, which elicited 
the above observation from Lord Denning. 

The next point of interest arising from the case is that while Lord Ellen- 
borough said nearly 150 years ago in Langton v. Hughes (1813), 1 M. & S. 593, 
at p. 596, that ‘‘what is done in contravention of an Act of Parliament, cannot 
be made the subject-matter of an action,’’ the Judicial Committee’s judgment 
laid it down that the dictum must be confined to a case where a party is seeking 
the aid of the Court in order positively to enforce an illegal contract, and has no 
application to cases where a party is seeking, as was the plaintiff here, to pecover 
money or property transferred under an illegal transaction. The not amiliar 
principles applicable to these latter cases may be extracted in the following sum- 
mary form from well-established and long standing authorities: money paid under 
an illegal contract may be recovered back before, but not after, the execution 
of the contract (Hastelow v. Jackson (1828), 8 B. & C. 221, at p. 226); money 
so paid cannot be recovered back once the illegal contract has been fully exe- 
cuted and carried out (Herman v. Jeuchner (1885), 15 Q. B. D. 561) unless, 
and this goes to the root of the matter before the Judicial Committee, it is 
shown that the parties were not in part delicto. 

In this connection Lord Denning also stressed that it is not correct to say 
that money paid under a mistake of law can never be recovered back. Money 
paid under a mistake of law, by itself and without more, cannot, of course, be 
recovered (Rogers v. Ingham (1876), 3 Ch. D. 351, at p. 3855), but it may be 
recovered where the parties are shown not to be in part delicto for one or more 
of various reasons—if, for example, the duty of observing the law is placed 
on the shoulders of the one rather than the other, it being imposed on him 
specially for the protection of the other (Browning v. Morris (1778), 2 Cowp. 
790, at p. 792). Again the parties would likewise not be im part delicto where 
one who ought to have known better has misled the other so that the responsi- 
bility for the mistake lies more on him than the other (Harse v. Pearl Life 
Assurance Co. [1904] 1 K.B. 558). In such latter cases an element of degree 
may well enter into the matter, but that would probably present little diffi- 
culty on the evidence in most cases. The governing principles were stated suc- 
cinctly by Fry L.J., in Kearley v. Thomson (1892), 24 Q.B.D. 742, at p. 745: 

“As a general rule, where the plaintiff cannot get at the money he seeks 
to recover without showing the illegal contract, he cannot succeed... To 
that general rule there are undoubtedly several exceptions... One of those 
is the case of oppressor and oppressed, in which case usually the oppressed 
party may recover the money back from the oppressor. In that class of 
eases the delictum is not par... Again, there are other illegalities which arise 
where a statute has been intended to protect a class of persons, and the person 
seeking to recover is a member of that protected class.... In these cases of 
oppressor and oppressed, or of a class protected by statute, the one may re- 
cover from the other, notwithstanding that both have been parties to the illegal 
contract.’’ 

In applying the above principles the Judicial Committee disposed of the 
appeal in favour of the tenant, holding that the Uganda Ordinance is (as is 
the English rent restriction legislation: Woods v. Wise [1955] 2 Q.B. 29) for 
the protection of tenants: 

“The duty of observing the law is firmly placed by the Ordinance en the 
shoulders of the landlords for the protection of the tenant, and, if the law is 
broken, the landlord must take the primary responsibility.” 

The parties were thus held not to be in pari delicto, and the tenant was en- 
titled to recover the premium by the common law. The omission of a statutory 
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remedy did not, in cases of this kind, it was pointed out, exclude the remedy 
by money had and received. The present case is, indeed, really an example 
of statutory oppression—taking money illegally from this class of persqus— 
and thus would appear to have the additional strength of falling under both 
heads of Fry, L.J.’s classification—oppressed and a protected class. —S.J. 


No REAL CONSENT 


THe recent news that a Scotish girl, in a suit field in Miami, is seeking an- 
nulment of her marriage, which was solemnised in Kirkcaldy, on the ground 
that she married as a result of alleged ‘‘parental tyranny,’’ has raised the 
questiog. as to when a marriage will be held to be voidable on the ground of 
duress. In English law it is necessary for a valid marriage that the parties 
should, consent to marry one another, and it follows that if a person is induced 
to go through a ceremony of marriage by threats or duress the marriage will 
be voidable, possibly void, as there was no real consent to it. For example, in 
Bartlett (falsely called Rice) v. Rice (1895), 72 L. T. 122, a man said to have 
been thirty-four years of age, after paying to a girl of sixteen attentions which 
she rejected, threatened to ‘‘blow her brains out’’ if she would not konsent 
to marry him, and produced from his pocket a pistol, which he held at her head. 
She then promised to marry him on condition that he put away the pistol, 
which he did. The parties went through a ceremony of marriage at a registry 
office, but Sir F. H. Jeune held that the marriage was null and void as it “was 
brought about by a combination of force and fraud.” A similar point arose 
in Parojeic (otherwise Ivetic) v. Parojcic [1958] 1 W.L.R. 1280, where the 
father, who had fought with anti-communist forces in Yugoslavia, threatened 
to send his daughter, the petitioner, back to that land if she did not marry the 
respondent. There was also evidence that the father struck his daughter during 
an argument about the marriage and the parties went through a ceremony of 
marriage at a registry office on the following day. Davis J. granted a decree 
of nullity as the petitioner had never consented to the marriage, but had been 
driven to go through the ceremony by terror instilled in her by her father’s 
threats. However, it is important to note that his lordship was inclined to 
think that the effect of duress on a marriage is to render it voidable, but not 
void.— S.J. 


Danaerous Doas 


Any Court of summary jurisdiction may take cognizance of a com- 
plaint that a dog is dangerous, and not kept under proper control, and 
if it appears to the Court having cognizance of such complaint that such dog 
is dangerous, the Court may make an order in a summary way directing the 
dog to be kept by the owner under proper control or destroyed, and any per- 
son failing to comply with such order shall be liable to a penalty (s. 2 of the 
Dogs Act, 1871). This section contemplates two quite separate proceedings, 
viz.: (@) an administrative process involving an order by the Court as to what 
is to be done with the dog, and (b) a criminal process in respect of failure to 
comply with an administrative order (Haldane v. Allan [1956] S.L.T. 325). 
The Bridlington magistrates have recently declared null and void proceedings 
which led to the making of an order to keep a dangerous dog under control 
as those proceedings were begun by an information, not by a complaint, as 
required by s. 2 of the 1871 Act. We imagine that s. 42 of the Magistrates’ 
Courts Act, 1952, does not apply in these cireumstances as at the time of 
making the order ‘“‘there is no question of any offence, and no question of 
any penalty” (per Lord Mackenzie in Walker v. Brander [1920] S.C. (J.) 
20). — SJ. f 
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LIABILITY ror CHILDREN’S MISDEEDS 
Byron once described a certain child as 


“A little curly-headed, good-for-nothing, 
And mischief-making monkey from his birth.’’ 


Apart from the type of hair, upon occasion nearly every parent must believe 
that this description fits his child, and most adults consider that children tend 
to do those things which they should not. From time to time these childish 
misdemeanours result in injury to an innocent third party and the parent or 
guardian of the infant wrongdoer may find that he is liable to pay damages 
in respect of his child’s wrongful act. . 

A parent or guardian may be liable for a tort committed by his child where 
the child is his servant and the tort is committed in the course of his, amploy- 
ment, or where the child’s wrongful act is expressly authorised by the parent 
or guardian or his negligence gives the child the opportunity of causing injury. 
For example, in Sullivan v. Creed [1904] 2 Ir. R. 317, because some rabbi 
had en refuge in their burrows, the defendant left his gun loaded and at 
full cock standing inside a fence on his lands, beside a gap from which a private 
path led over his lands from the public road to his house. The defendant’s 
fifteen-year-old son, coming from the road through the gap on his way home, 
found the gun and returned with it to the public road. Not knowing that the 
gun was loaded, he pointed it, in play, at the plaintiff, a boy of sixteen years 
of age. The gun went off and the plaintiff was injured. The Court of Appeal 
in Ireland held that ‘‘the defendant’s thoughtless, reckless conduct gave occa- 
sion to the plaintiff’s injury, and so far caused that injury as to make 
the defendant liable in damages’’ (per FitzGibbon, L.J.). 


Similarly, in Bebee v. Sales (1916), 32 T.L.R. 413, the defendant gave his 
son, who was about fifteen years of age, an air-gun and the boy shot at a mill 
and broke a window. Although he knew of this incident, the defendant allowed 
his son to retain the weapon and he (the son) afterwards shot the plaintiff in 
the eye. Lush, J., held that the learned county court judge was justified in 
deciding that in leaving the air-gun in the boy’s hands the defendant had not 
exercised such reasonable care as a prudent person ought to exercise, and he 
was far from saying that even if the defendant had not been warned before- 
hand there would have been no negligence on his part. In his lordship’s view, 
it would have made no difference whether the boy broke the window 
in the mill by accident or on purpose; in either case there was evidence 
on which the father should have acted. 


These principles were applied by Lord Parker, C.J., in the recent case of 
Newton v. Edgerley [1959] 1 W.L.R. 1031. The defendant, a farmer, allowed 
his twelve-year-old son to buy himself a .410 gun and showed him how to use 
it. The boy used the gun for shooting rats, pigeons and rabbits on the defen- 
dant’s farm and his father instructed him that he was not to go with the gun 
off the farm and that he should not use it when other children were present. 
On one occasion the defendant’s son and four other boys went off, in dis- ' 
obedience to the defendant’s instructions, on a shooting expedition, and when 
they were walking through a wood in single file one of the other boys pulled 
the trigger of the gun which the defendant’s son was carrying, loaded and cock- 
ed, under his armpit. The plaintiff, who was about two yards ahead at the 
time, was shot in the right heel. Lord Parker, C.J., found that the defendant’s 
son was ‘‘a very young, immature boy’’ and that neighbouring farmers who 
had small children allowed their children to use guns. In these circumstances, 
his lordship took the view that in the exercise of reasonable care the defendant 
either ought to have prevented his son from having the gun at all or, if he 
had the gun, the defendant ought to have realised that his son would sooner or 
later go out with others and, accordingly, he should have given him very care- 
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ful instructions as to the use of the weapon if others were present. As he had 
failed to do either of these things, Lord Parker, C.J., gave judgment in favour 
of the plaintiff. : 


In the course of his judgment his lordship distinguished the decision of the 
Oourt of Appeal in Donaldson v; McNiven [1952] 2 All E.R. 691. In that case 
the defendant’s son, who was thirteen years of age, fired a pellet from an air- 
gun and it ricocheted in an alley-way and injured the plaintiff. The boy had 
been instructed by his father, the defendant, only to use the gun in the cellar 
for firing matchsticks and he had promised never to use the weapon in the 
open. The defendant’s son obtained the pellets surreptitiously. The Court of 
Appeal (Lord Goddard, C.J., Singleton and Birkett, L.JJ.) upheld the finding 
of Pearson, J., that the defendant was not guilty of negligence as he had taken 
reasonable care. Lord Goddard, C.J., pointed out that it had never been con- 
tended, that the defendant was negligent in allowing his son to have a gun and, 
in view of this, his lordship cowd not see that the defendant could do more 
than extract a promise from his son never to use the air-gun in the street. In 
this case the negligence was that of the boy, not of his father, the defendant. 


In Newton v. Edgerley, supra, Lord Parker, C.J., stressed that the question 
of ‘the liability of a parent or guardian must depend on the exact facts of every 
case and his lordship was of the opinion that in the ease which was then before 
him the facts were quite different from those in Donaldson v. McNiven, supra. 
Tn the earlier case, the boy in question was thirteen years old and he may have 
been a very mature boy of that age; the weapon which caused the injury was 
an air-rifle, which is not as lethal as a .410 gun; and it was not argued that it. 
was, in itself, negligent on the part of the father to allow his thirteen-year-old 
son to have an air-rifle at all. In all the circumstances of the case, therefore, 
there had been no failure on the part of the defendant to take reasonable care 
but, on the facts of Newton v. Edgerley, supra, the defendant had failed in 
this respect.—S.J. 





QUANTUM oF DAMAGES 


Two interesting and important points arose in Schneider v. Hisovitch (1959), 
The Times, 9th December, where the plaintiff sued as administratrix of the estate 
‘of her deceased husband for damages under the Fatal Accidents Acts, 1846 to 
1908, and also on her own behalf for damages for personal injuries. The actions 
arose out of a motor accident in France in which the plaintiff’s husband was 
killed and the plaintiff suffered injury. The first question which arose was 
whether the plaintiff could recover £110 special damages for the expenses in- 
curred by her brother-in-law and his wife, when they flew out to her from 
England after the accident to accompany her home and to arrange for the body 
of her husband to be brought to England for burial. Paul J. decided that she 
was entitled to recover this sum as it was a necessary and reasonable conse- 
quence of the defendant’s wrongful act and the plaintiff had undertaken to pay 
the amount recovered to her brother-in-law and his wife. The Court was also 
asked to decide whether the plaintiff was entitled to damages for shock at the 
death of her husband, who was killed outright in the accident. The accident 
rendered the plaintiff unconscious, but when she awoke in hospital she was told 
of her husband’s death and suffered shock. His lordship stressed that the mere 
fact that the defendant caused the death of her husband did not entitle the 
plaintiff to damages for shock, but he held that she was entitled to damages 
under that head as her injury had flowed from the defendant’s breach of duty 
to drive with reasonable care.—8.J. 
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REVIEWS. 


Commentary on Hindu Law. By AJIT Gopau Roy, M.A., B.L., Advocate: Patna. 

Pahuja Brothers, 1960. Roy. 8vo. Pages xxvili+460. Price: Rs. 12. 

Tus is a unique publication in the field of Hindu Law. Lawyers should fully 
and fairly acknowledge that the principles of Hindu law have been clearly ex- 
pounded by the Judicial Committee of the Privy Council during British Suze- 
rainty in India. Old Hindu law was a mass of divergent and conflicting princi- 
ples varying from school to school, from custom to custom, and from place to 
place. The dream of social reformers to codify the Hindu law is partially rea- 
lised by the passing of the Hindu Marriage Act, the Hindu Succession Act, the 
Hindu Minority and Guardianship Act, and the Hindu Adoption and Mainfenance 
Act. The idea of the Hindu reformers is to wipe out the joint family system 
altogether. Several far-reaching changes have been effected by the above legis- 
lative enactments. The Hindu woman now has been liberated from her old bond- 
age regarding her proprietary rights. The learned author has taken great pains 
in explaining the real purport of various legislative provisions pertaining tê 
Hindu law. The profession is sure to find this work very useful. 


Private International Law. By N. K. DIAT, B.A., LL.B., Advocate, Mysore High 
Court, and Necuur RANGANATH, M.A., LL.B., Advocate, Mysore High Court. 
Drarwar: Karnatak University. 1960. Demi 8vo. Pages xiv-+264. Price: 


Rs. 10. 

Private International Law is of recent growth. It has attracted the atten- 
' tion of eminent lawyers in England and America. In 1952 a committee was 
appointed in England to study the problems in this branch of law. The Indian 
law on the several points discussed in this book was not seriously dealt with 
in the existing publications. This is a fairly comprehensive book dealing with 
the whole subject clearly and effectively. The appropriate Indian law on the 
various matters discussed has been clearly explained. As a work of reference 
on Private Internation Law, lawyers will find this book of great value. Stu- 
dents of law will find it as a useful guide to understand the whole subject. 


Commentaries on Suppression of Immoral Traffic in Women and Girls Act 
(Act No. 104 of 1956). By SERINATH PRASAD SHRIVASTAVA. Patna: Pahuja 
Brothers. 1960. Roy 8vo. Pages xiii+40-+-v. Price: Rs. 6. 

Tms Act makes certain unions of males and females contraband. It is a novel 
social legislation and its utility will much depend on the way in which it is ad- 
ministered. The provisions of the Act are clearly explained in the comments, 
and the case law on the different provisions of the Act is carefully noted. 
Lawyers will find this book useful for purposes of reference. 


The Yearly Digest. By N. RaMARATNAM, M.A., B.L., Mapras. The Madras 

Law Journal Office, Mynapore. 1959. Crown 4to. Columns 2400. 

WE heartily welcome this admirable annual digest which is of paramount 
importance to every lawyer in India. The arrangement of titles and sub- 
titles leaves nothing to be desired. This annual digest has become a great 
favourite with the legal profession. The printing and general get up are ex- 
cellent. 


Gujarat Law Reporter. Edited By BABUBHAI A. SONI, B.A., LL.B. Gujarat High 

Court Reporter. Edited By Rannv D. PAcHCHIGAR, B.SC., LL.B. 

We have received the first issue of the Gujarat Law Reporter as well as of 
the Gujarat High Court Reporter. Both the journals are well printed and neat- 
ly got up and the judgments are fairly well reported. We, however, feel 
that there is no scope for two law journals in the new-born State of Gujarat. 
We wish them full success. : oo 


The 


Bombay Law Reporter. 


JOURNAL. 


è i * October 1960. 
MR. JUSTICE J. R. MUDHOLKAR. 


WE offer our sincere congratulations to Mr. Justice Mudholkar on 
his elevation to the Bench of the Supreme Court of India. His father Rao ' 
‘Bahadur R. N. Mudholkar, C.I.E., was a‘staunch Congressman who pre- 
sided over the Bankipore Session of the Indian National Congress in 
1912. He had also adorned the Bench of the Central Province for some 
time as Additional Judicial Commissioner. 


Born on May 9, 1902, Mr. Justice Mudholkar received his” Sariy edu- 
cation at the Elphinstone High School, Bombay. After passing the 
Matriculation Examination he joined the Elphinstone College, Bombay. 
But soon after he went to England and got admission in the Sydney 
Sussex College at the University of Cambridge where he took the degrees 
of B.A. and LL.B. He had kept terms at the Lincoln’s Inn during his 
College career and was thereafter called to the Bar. On returning from 
England he practised in Amaraoti from 1925 to 1929. He, then, migrated 
to Nagpur and commenced to practise there from’ 1930 to 1941. In Sep- 
tember, 1941, he was appointed District and Sessions Judge and in that 
capacity he served for nearly seven years. In June, 1948, he was ele- 
vated to the Bench of the Nagpur High Court. On the amalgamation of 
the Central Provinces ‘with the Bombay State he became a Puisne Judge 
of the Bombay High Court on November 1, 1956. Mr. Justice Mudholkar 
possessed the essential qualifications of a good Judge. Patient, courteous 
and with a keen desire to administer impartial justice he gave satisfac- 
tion in the discharge of his high judicial functions. 


He .would 


Poise the cause in justice’s equal scales, 
Whose beam stands sure, whose rightful cause prevails. 


” We heartily wish him full success in his new sphere, 
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FULL OWNERSHIP OF HINDU WOMEN.* 


Srorion 14 of the Hindu Succession Act, 1956, which became operative on 
June’ 17, 1956, is a revolutionary provision. It is well-known that like other 
branches of Hindu law, law relating to Stridhana was very much complicated. 
There were various controversies as regards the scope of the word ‘‘Stridhana’’, 
power of a Hindu female over her property to dispose of the same, and succes- 
sion thereto. The law was different according to different schools and sub- 
schools. Different lines of succession were prescribed by different schools and 
sub-schools and also by the sub-sub-school (Mayukha in Bombay), depending 
upon the source of acquisition, form of marriage of the proposita, status of 
the proposita or the heir and even the pecuniary circumstances of the heir. 
All these controversies and differences are now put an end to by s. 14 and bar- 
ring the exception of cases falling within the scope of cl. (a) of sub-s. (2) of 
s. 15, uniform rules of succession to the property of a female Hindu are 
provided for. z i 

Section 14 transforms limited estates of Hindu women into absolute ones, 
In other words the said section enlarges the scope of the word Stridhana so 
that now it is not to be understood in its technical sense but in its etymologi- 
cal sense. On account of this radical change all Hindu women will now have 
full power of disposal over all properties of theirs (barring those coming with- 
in the scope of sub-s. (2) of s. 14), either by acts inter vivos or by will, and 
on their demise, if they die intestate all the properties will devolve on their 
own heirs prescribed by s. 15, and not on the heirs of the last male or female 
holders. Section 15 having provided for a uniform rule of succession, form of 
marriage loses all its importance. That being so it is now unnecessary to probe ` 
into the further question as to whether Gandharva form of marriage is one 
of the approved or unapproved forms of marriage. It is now unnecessary to 
go into the source of acquisition except in cases falling within s. 15(2) (a). 
It is no more necessary to see if the property is Saudayika or Asoudayika; or 
Yautaka or Ayautaka; the difference between technical and non-technical 
Stridhana according to Mayukha has totally disappeared. Hindu scholars are 
aware that there was no uniformity of opinion as to the exact connotation of 
the word Sulka, but that is of no moment now. It is now unnecessary to see 
if a daughter claiming inheritance is unmarried or married or if she is a widow 
or a divorced woman; nor is it necessary to see if she has issues or if she is 
likely to get issues or not. Further it is no more necessary to see what is 
exactly meant by the words ‘unprovided for’ and to embark upon an enquiry 
about comparative wealth. In.other words the controversy as regards the 
correct meaning of the word ‘apratishthita’ has lost its importance. Of course 
all rights and titles arising before the commencement of the Act and not in- 
tended to be affected thereby will have to be determined in accordance with 
the law in force immediately before the Act. 

It has, however, been the usual experience that any radical change in the 
structure of Hindu law brings about a peculiar result. Old problems and con- 
troversies disappear only to create new ones, and this appears to have hap- 
pened in the case of the Hindu Succession Act as well. pa 

Section 14 of the Act being retrospective though in a limited sense, it 
affects pending cases as well, and, therefore, it is no wonder that rulings of 
various High Courts started pouring in within a couple of months of its enact- 
ment. It is also noteworthy that as a large proportion 6f rulings on the Cov- 
stitution of India centre round art. 14, most of the rulings on the Hindu Suc- 
cession Act relate to the interpretation of s. 14 thereof. During the course 
of approximately four years one comes across about fifty rulings of this type. 

Let us try to analyse the section in question with a view to find! out its 
object, scope and effect apart from authority. The section is as follows:— , 

“14, Property of a female Hindu to be her absolute property—(1) Any property — 


*By G. K. Dabke, Advocate, Thana. 
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possessed by a female Hindu, whether acquired before or after the commencement of 
this Act, shall be held by her as full owner thereof and not as a limited owner. 

Explanation—In this sub-section, ‘property’ includes both moveable and immove- 
able property acquired by a female Hindu by inheritance or devise, or at a partition, 
or’ in lieu of maintenance or arrears of maintenance, or by gift from any person, whe- 
ther a relative or not, before, at or after her marriage, or by her own skill or exertion, 
or by purchase or by prescription, or in any other manner whatsoever, and also any 
such property held by her as stridhana immediately before the commencement of this 
Act. 

(2) Nothing contained in sub-section (1) shall apply to any property acquired by 

way of gift or under a will or any other instrument or under a decree or order of a 
civil cougt or under an award where the terms of the gift, will or other instrument or 
the decree, order or award prescribe a restricted estate in such property.” 
It canmat possibly be disputed that the principal object of the section is to do 
away with what is popularly known as ‘‘widow’s estate’’ and to confer abso- 
Ipte estate on Hindu women in respect of all their properties and to remove 
all fetters on their power of disposal over the same. It is, however, to be noted 
that the provision is confined to the property which owes its limited nature 
to Hindu law or custom. The Explanation to sub-s. (J) is couched in widest 
language and appears to have been enacted ex abundante cautela so that no type 
of property should escape the provision of the said sub-section. Even without 
the explanation the meaning of the said sub-s. (7) would not have been differ- 
ent in view of the opening words ‘‘Any property’’. The evil sought to be 
removed was the inability of Hindu women of modern age to deal with their 
properties as they liked and put them on par with men in that respect. In 
other words discrimination on the ground of sex only.was sought to be put 
an end to in respect of property rights. It is in the light of these considera- 
tions that the section as a whole and the various phrases used therein will have 
to be interpreted. 


Before adverting to the more controversial term ‘‘possessed’’, the two other 
terms ‘‘limited owner’’ and ‘‘full owner”? may be conveniently dealt with. 
The term ‘‘limited owner’ is of wider import. It would include ‘life 
estates’ in its technical sense and may also include other types of pro- 
perties held under different limitations. But that term appears to have 
been used in a narrower sense in sub-s. (J) of s. 14. Read contextually the 
term is used to connote what is popularly known as ‘‘widow’s estate’’, but 
which can be more precisely described as ‘‘Hindu woman’s estate’’. It is note- 
worthy that the term used to denote such limited interest in s. 3(3) of the 
Hindu Women’s Rights to Property Act, 1937, is ‘‘Hindu woman’s estate” 
and not ‘‘Hindu widow’s estate’’. It has got to be borne in mind that ex- 
cept in Bombay all Hindu women whether widows or not took on inheritance 
whether from a male or from a female, only limited estates and not absolute 
estates. In Bombay, however, only such women who entered the gotra of a 
male propositus by marriage took limited estates while all others took abso- 
lute estates. This has probably resulted in a limited estate being popularly 
known in Bombay as ‘‘widow’s estate’? so much so that an ex-Chief Justice 
of the Bombay High Court thought that Hindu law knows of ‘‘Hindu widow’s 
estate’’ but not ‘‘Hindu woman’s estate’. In Dagadu Balu v. Namdeo! 
Chagla C.J., when dealing with s. 3(3) of the Hindu Women’s Rights to 
Property Act, 1987, observed (p. 515) :— 

“The expression ‘Hindu woman’s estate’ is by no means a very happy expression. 
Hindu law knows of a Hindu widow’s estate, but it is difficult to understand why the 
Legislature used an expression not known to Hindu law and omitted to use an expres- 
sion which has been well understood for a long time in Hindu law”. (Italics mine). 
It is true that if the expression ‘‘Hindu widow’s estate’’ were used in s. 3(3), 
though loose, it would not have been totally inappropriate in the context, as 


1 (1964) 56 Bom. L. R. 513. 
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only certain widows were the objects of the benefit of the Act. However, to 
say that the expression ‘‘Hindu woman’s estate’? is not known to Hindu 
law -is, it is submitted, an injustice to the draftsman of the Legislature. I 
have adverted to this distinction only with a view to`counter any possible argu- 
ment founded on the above observations that only widows are intended to be 
the objects of the benefit of s. 14(1) of the Hindu Succession Act, 1956. In 
view of what is stated above it would appear that the limited ownership con- 
templated by sub-s. (Z) of s. 14 is nothing but Hindu woman’s estate which 
is sought to'be enlarged to full ownership. 

The term ‘‘full owner’’ also must be interpreted in the same context. Full 
ownership contemplated by the sub-section is nothing but the limited estate ' 
with all fetters on powers of disposal removed and the course of devolution 
after death changed. It does not contemplate any other restricted estate being 
transformed into full ownership. The sub-section in other words does net eon- 
template destruction of vested remainder, nor does it contemplate conversion 
of leasehold into free-hold. Trust property in the hands of a widow is in g 
sense a limited estate as it cannot be freely disposed of and it does not de- 
volve on the personal heirs of the trustee. Nobody is likely to say that s. 
14(1) has the effect of making a widow full owner of the trust property. I 
have resorted to this apparently shocking illustration only with a view to em- 
phasise the limited scope of the term ‘‘full owner’ used in the provision 
under discussion, especially because one of the rulings has perhaps unconscious- 
ly overstepped the contextual limits of the provision. I will discuss that 
ruling at a later stage. Suffice it to say for the present that the provision of 
law under discussion does not confer indefeasible title if the title is defeasible 
on grounds other than the female having only Hindu woman’s estate in the 
property in question, before the enactment of the Act. I will explain this 
aspect of the matter more fully when discussing that ruling. It is, however. 
necessary to add that the above discussion will be out of place in respect of 
properties acquired after the Act, as none of them will be of limited owner- 
ship in the above sense in their inception except those falling within the scope 
of sub-s. (2). That sub-section will have to be dealt with separately. 

This brings us to the more important term ‘‘possessed’’. It is said that the 
said term is not a happy one, and that the Legislature should have used the 
term ‘‘held’’ in its stead (vide Marudakkal v. Arumugha?). In another case 
the term ‘‘owned’’ is suggested as a better substitute (vide Annapurnamma v. 
B. Sankararao?). In some other quarters it is suggested that the phrase ‘‘be- 
longing to” would have been more appropriate. It is also possible to suggest 
more phrases such as ‘‘acquired by’’, ‘‘vested in’’ ete. It will have, however, 
to be borne in mind that none of the aforesaid terms would have been less 
exposed to the difficulties of interpretation than the term actually used. Every. 
one of the terms suggested would possibly have been open to the same or 
different controversies as regards correct interpretation. The Explanation to 
sub-s. (J) clearly suggests that the intention is to embrace all sorts of proper- 
ties for the purpose of the sub-section and, therefore, it was necessary to use 
the term of widest possible import. The term ‘‘owned’’ may not cover the 
property held by the last holder as licensee and inherited by a female as such. 
The phrase ‘‘belonging to’’ may not be appropriate in case of land trespassed 
upon by the .last holder coming in possession of a female by inheritance. 
Likewise properties falling within the scope of other terms can be well imagin- 
ed. The Legislature might have probably thought that the term ‘‘possessed’’ 
was of wider import than any other term. Anyway the term actually used 
has to be interpreted, having due regard to the object sought to be achieved, 
the evil sought to be removed and the context in which the term is used. 

The term ‘‘possessed’’ is capable of being used in a narrower sense and a 
wider one. In its narrower sense it would mean actual physical possession. 


2 [1958] A.LR. Mad. 255. i 3 [1960] A.I.R. Andhra Pradesh 359. 
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while in its wider sense it would include symbolical, constructive and juridical 
-possession. There is no reason whatever to suppose that the Legislature in- 
tended to use the term in a narrower sense. Apart from authority it is-sub- 
mitted that possession in the context connotes not only actual physical posses- 
sion but right to present or even future possession. It would include the case’ 
in which actual possession is with a trespasser, who has not perfected his title 
by adverse possession against the limited owner. There is no reason to sup- 
pose that the Legislature intended to exclude such property which per chance 
was at the relevant time trespassed upon illegally by a third party. More- 
over, property in which a limited owner has only a right to future possession 
~ cannot for any conceivable reason be said to have been excluded from the 
scope af s. 14(/). Suppose a Hindu male bequeaths life interest in a pro- 
perty to his widow A and the vested remainder to his son. If the son pre- 
deoeaseg his mother A leaving behind his own widow B, before the commence- 
ment of the Hindu Succession Act, 1956, the result would be that the vested 
yemainder of the son would devolve on his widow B as a limited owner. Would 
not B become full owner of the vested remainder on the commencement of thé 
Act? If due regard is had to the object of the Act, there is no reason to sup- 
pose that the Legislature intended to exclude such property from its scope. 
Thus it may be said with a good deal of plausibility that a female can be said 
to be possessed of a property in which she has not got even present right to 
possession but only a future right to possession. It may be further urged that 
the term ‘‘possessed’’ would include possession actual or constructive even 
without title. Of course in such a case s. 14(7) would not improve or create 
any title, but would improve only the quality of the estate in the sense men- 
tioned above. An illustration may not be out of place. Suppose a male Hindu 
trespasses upon a land and it comes into possession of his widow as his heir 
before the Act. She will have only limited estate therein but no title, which 
her husband did not have. She will be able to defend her possession against 

the whole world except the true owner. Such property is capable of being 
` alienated and the purchaser would be entitled to tack on the adverse posses- 
sion of the last male holder as well of the widow though he would not acquire 
title till the expiry of the period of limitation. If the widow were to die 
before the commencement of the Act without making any alienation the pos- 
session would go to the next reversioner. What would be the result if the 
widow would be still alive at the commencement of the Act? Is there any 
plausible reason to suppose that she would not be full owner in respect of such 
possessory title as she may have and that her own heirs will not be entitled to 
remain in possession against the whole world except the true owner? Appa- 
rently there is none, 

The view that the word ‘‘possessed’’ has got wide import is accepted by 
various High Courts. The first High Court to pronounce upon s. 14 was the 
High Court of Andhra Pradesh. In Venkayamma v. Veerayya* it was held 
that the word ‘‘possessed’’ was used in a wide sense and a property would be 
within the scope of s. 14 if the widow has a right of possession to it. It was 
also observed in that case that s. 14 would apply even if the actual possession 
be with a trespasser. This decision was approved by the Supreme Court in 
Kotturuswami v. Veeravva® The following passage from the judgment of the 
High Court was quoted with approval (p. 581) :— 

“...Of course, possession referred to in S. 14 need not be actual physical possession 
or personal occupation of the property by the Hindu female but may be possession in 
law. The possession of a licensee, lessee og mortgagee from the female owner or the 
possession of a guardian or a trustee or an agent of the female owner would be her 
possession for the purpose of S. 14. The word ‘possessed’ is used in S. 14 in a broad 
sense and in the context possession means the state of owning or having in one’s hands 
or power, It ‘includes possession by receipt of rents and profits.” 


4 [1957] ALR. Andhra Pradesh 280. 5 [1959] AIR. 8.C. 877. 
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After quoting the above passage his Lordship Imam J. went on (p. 581) :— 
“The learned Judges expressed the view that even if a trespasser were in possession 
of the land belonging to a female owner, it might conceivably be regarded as being 
in possession of the female owner provided the trespasser has not perfected his title. 
We do not think that it is necessary in the present case to go to the extent to which 
the learned Judges went. It is sufficient to say that ‘possessed’ in S. 14 is used in broad 
sense and in the context means state of owning or having in one’s hand or power.” 
It is true that his Lordship did not think it necessary to go the length of say- 
ing that possession of a trespasser would be the possession of the true owner 
for the purpose of s. 14 in that particular case, but it is significant that he did 
not also strike a note of dissent. There are, however, further rulings on this 
point. In Sansir Patelin v. Satyabati Naikawi® it was held that a tregpasser’s 
possession was not within s. 14, but this case was dissented from in Ramsewak 
v. Sheopujan.’ The High Court of Bombay has taken the same view, as ‘that 
taken by the Patna High Court. In Yamunabai v. Ram Maharaj® Shah J. (now 
of the Supreme Court) observed (p. 1321) : E 
“ ..We may also observe that the possession contemplated by S. 14 is legal posses- 
sion, and property in the wrongful possession of a trespasser either. directly or through 
his tenants is none the less possessed by a Hindu female within the meaning of S, 14.” 

At this stage it is necessary to notice cases which apparently take a view con- 
trary to the proposition that possession even without title would be within 
s. 14. But when the facts of those cases are analysed with due regard to the 
correct import of the words ‘‘limited owner’’ and ‘‘full owner’’, it would be 
clear that they do not lay down any thing of that sort. In Mt. Bakhtawari v. 
Sadhu Singh® a person had made a gift of ancestral property in favour of his 
daughter and put her in possession. The gift was invalid in law. The 
daughter, therefore, did not derive any title to property by virtue 
of the said gift. In a suit filed by the heirs of the father against 
the daughter who was in possession of the property without any title when the 
Act came into force, it was contended that the daughter being possessed of the . 
property she became full owner. It was urged that ‘‘any property’’ must 
mean property held in whatever capacity. It is in the light of this argument 
that it was held that wrongful possession was not within s. 14. In that case 
the daughter had no title whatever against the true owner. It is not the object 
of s. 14 to create any title when there is none. It only enlarges limited estate 
and, therefore, the daughter had to fail against the true owner. This case is, 
therefore, no authority for the proposition that the case of a widow having limited 
estate in possessory title as against the whole world except the true owner is 
outside the scope of s. 14 as respects her power of disposal and devolution after 
her death, if the true owner does not step in. 

In Mst. Bisarts v. Mst. Sukarti’° the widow of the last male holder had 
already remarried before the commencement of the Act and had, therefore, lost 
even her limited estate in her husband’s property at the date of the Act. She, 
however, continued in possession till the commencement of the Act. It was 
held that she could not be full owner obviously because she had no title what- 
ever to face the reversionary heirs in whom the property had already vested 
absolutely. There was no question of enlargement of limited ownership into 
full ownership in respect of property with defective title against the true owner 
only. This case is also, therefore, no authority for the proposition that a widow 
having only possession as a limited holder will not be a full owner against the 
whole world except the true owner. 

The next aspect of the word ‘‘possesg#td’’ is the point of time when the pro- 
perty must be possessed. In a few cases a view was taken that the provision 
being retrospective in its operation, possession must mean possession at any 

6 [1958] A.LR. Orissa 75. 9 [1959] ALR. Punjab. 558. 


7 [1959] A.I.R. Pat. 75. 10 [1960] A.I.R. M.P. 156. 
8 (1959) 61 Bom. L.R. 1316. 
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time and it was not possible to restrict the word to possession at the date of 
commencement of the Act. This interpretation, if accepted as correct, would 
have the effect of unsettling long standing titles. It is unnecessary to cite them 
because the cases taking the contrary view are too numerous to be quoted. It 
is sufficient to point out that the Supreme Court has taken the view that as 
regards property acquired before the commencement of the Act there must be 
possession of the limited owner at the date of the Act. In Kotturuswams v. 
Veeravua, Imam J. observed (p. 581) : 

“In the case before us, the essential question for consideration is as to how the 

words ‘any property possessed by a female Hindu whether acquired before or after 
the commencement of this Act’ in S, 14 of the Act should be interpreted. Section 14 
refers to property which was either acquired before or after the commencement of the 
Act and that such property should be possessed by a female Hindu. Reference to pro- 
perty eacquired before the commencement of the Act certainly makes the provisions 
of the section retrospective, but even in such a case the property must be possessed by 
@ female Hindu at the time the Act came into force in order to make the provisions of 
the section applicable.” 
It can thus be taken as settled law that if title to the property is lost by a 
female Hindu before the commencement of the Act, by alienation, surrender or 
remarriage, the case would not be within s. 14. She must be in possession at 
the date of the Act in order to receive the benefit of the provision. 


At this stage it would be convenient to examine the Bombay case referred 
to earlier, because it has got direct bearing on the exact meaning of the term 
‘full owner”. In Yamunabai v. Ram Maharaj the last male holder died leav- 
ing two widows but no lineal descendants. The case came from Kolhapur State 
and in accordance with law relating to inam properties then in force in that ~ 
area the property was inherited by the senior widow alone who adopted a son. 
As requisite sanction of Government was not obtained for adoption, the adop- 
tion was not recognised. On the death of the senior widow the other widow 
inherited the property as nearest heir of the last male holder and took limited 
interest therein. On coming into force of the Hindu Succession Act, 1956, she 
became full owner by virtue of s. 14(/). Thereafter the Government of Bombay 
as successor of Kolhapur State granted ez post facto sanction to the adoption 
and the adopted son claimed to divest the property vested in the junior widow. 
It was held that the title of the widow was indefeasible. However, as already 
pointed out, the term ‘‘full owner” is used in contradistinction with the term 
‘‘limited owner’’. It would, therefore, be reasonable to suppose that what was 
intended by s. 14 was to bring the title of a limited female holder on par with 
that of a male holder. It is difficult to attribute an intention to the Legisla- 
ture to confer rights higher than those of a male holder in similar circumstances. 
If the rule of divesting of estate on adoption were based on the limited nature 
of the estate it would have been reasonable to hold that the rule must vanish 
along with the basis thereof. But the nature of the estate does not appear to 
be the basis of the rule, but the real basis seems to be that a nearer heir to the * 
adoptive father comes into being as from the death of the adoptive father like 
a posthumous child. I have endeavoured to point this out on an earlier occa- 
sion.1? It is also said that s. 4(1)(b) of the Hindu Succession Act, 1956, 
supersedes the rule of divesting of estate on adoption as it is inconsistent with 
s. 14(7). But this would be correct only if the rule were an incident of limit- 
ed nature of an estate, which it does not appear to be. That being so there 
seems to be nothing inconsistent in that rule with s. 14(/). It is conceded in 
the judgment that an estate inherited #rom a sole surviving co-parcener will be 
liable to be divested on adoption. If that be so it would. be curious that it 
would not be divested if the heir chanced. to be a female. Two illustrations 
will be interesting. Suppose a sole surviving coparcener belonging to Benaras 
school died and his property devolved on his daughter as his nearest heir as a 

11 See 59 Bom. L.R.J. 132, at p. 137. 
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limited owner. If thereafter a widow of a predeceased co-parcener faving autho- 
rity from her husband to adopt, exercises that authority and adopts a son 
after the Act but before December 21, 1956, when the Hindu Adoptions and 
Maintenance Act, 1956, came into force, according of the ratio in Yamunabat’s 
case the estate of the daughter would not be divested. But if the estate of the . 
sole surviving co-parcener had devolved on his separated brother who would 
have been a full owner, his estate would have been divested on adoption. What 
would have happened in the first case if the sole surviving co-parcener belonged 
to the Bombay School and the daughter took absolute estate defeasible on adop- 
tion, is interesting. In such a case can it be said that the purpose of s. 14(J) 
was to convert defeasible full estate into indefeasible full estate? Was this 
contemplated by the Legislature in enacting s. 14% Was this discrimination 
on the ground of sex only, though constitutional, intended by the Legislature? 
It is submitted not. Full ownership is not inconsistent with liability to, @lefea- 
sance on happening of an event. Section 134 of the Indian Succession Act, 
1925, would afford-a good illustration. There does not, therefore, appear to 
be anything inconsistent in s. 14 with the rule of divesting of full estate, and 
it is submitted with respect that Yamunabat’s case requires reconsideration in 
so far as it oversteps the object and purpose of s. 14(/). 


[To be continued] 


GLEANINGS. 


RELIOS 


WorLDLY men are very ready to laugh at religious relics, but they share the 
universal instinct for collecting relics of their own, all the same, not merely the 
personal relics which clutter up their homes, but relics which betray the mystic 
reverence which has flowered in the arid soil of their secular philosophies. The 
mausoleum in the Red Square has been as devout an object of pilgrimage as ever 
was the shrine of St. Thomas at Canterbury or of St. James at Compostella. Dia- 
lectical materialism does not seem to have immunised the Marxists from the emo- 
tion which in others one would call a holy reverence. Were not the Russian autho- 
rities some years ago eagerly acquiring from the bourgeois Swiss Government 
Lenin’s tea-strainer and other surviving personal mementoes of his years of im- 
poverished exile and obscurity? They are the manifestations of a faith and other ` 
secular faiths have similar manifestations. That curious creed, very prevalent 
among big business men, which uplifts ‘‘Success’’ as an end in itself, wholly 
irrespective of what the thing succeeded in may be, has long ago set up Napo- 
leon as one of its chief tutelary deities, a somewhat ironical apotheosis for one 
who referred with contempt to ‘‘a nation of shopkeepers.’’ The late Lord 
Greenwood in his days as a ‘Napoleon of commerce’’ was a devout worshipper 
at the imperial shrine and I see that Cuban sugar king, an indefatigable col- 
lector of Napoleonic relics literally by the thousand, has lately been made happy 
by acquiring the Emperor’s authentic toothbrush. But the Napoleonic aura 
radiates far beyond the board room and I am sure that only the purest senti- 
ments of disinterested devotion lie behind an action which has recently been 
commenced in the French courts to determine which is the authentic bed in 
which Napoleon died. The report of the hearing, when it comes on, is one to 
which all connoisseurs of litigation will look forward with eagerness. The 
trouble is that there is one death-bed, an heirloom of the family of Prince 
Murat, in the French Army Museum afd another in the Paris home of a gal- 
lant officer who has built round it a replica of the Emperor’s room at 
St. Helena. In it reclines realistically a waxwork effigy. ‘‘He is at home 
here,’’ declares the military gentleman, who is suing for a declaration of the 
authenticity of his bed and has retained a member of the Bar who is a descen- 
dant of Napoleon’s personal servant, a living and talking Napoleonic relic. 
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Now, all save devout believers in reincarnation will agree that we can only 
die once. Some valetudinarians, especially rich uncles and aunts, may be an 
‘unconscionable time in dying, luxuriously stretching the process over an in- 
definite period of years, but at long last the fatal reaper will cut them down at 
a particular place and time. How fortunate for our own antique dealers that 
the principal concern of the English with historie resting-places is focused on 
the beds slept in by Queen Elizabeth I. Sleep may be death’s counterfeit, but 
it can be indefinitely repeated and the claims of one Elizabethan bed-owner 
do not by necessary implication give the lie to those of another, so, as seeds of 
litigation, they are probably sterile. Still, whoever ultimately emerges as the 
victor from the impending French lawsuit and on whatever occasions the court 
may hold the Emperor to have made use of one or both of the beds in question, 
an ingénious argument could be constructed to .suggest that he was in fact 
dying, for the greater part of his life and that any bed he used could claim to 
be at Iéast the bed which he might easily have died in. So, at any rate, it 
would appear from a recent analysis of his medical history by Dr. James 
Kemble. He grew fat because he suffered from ‘‘Fréhlich’s syndrome, dystro- 
phia adiposogenitalis.’’ At the battle of Austerlitz acute conjunctivitis made 
him almost blind. At Borodino and in the retreat from Moscow he had acute 
bladder trouble. During his Saxon campaign he was the victim of a gastric 
disorder. On his return from Elba an attack of cystitis at Grasse delayed his 
dash from Paris. At Waterloo he suffered from hemorrhoids. If fitness were 
all, it would be inexplicable how such an unhealthy little man survived let 
alone bestrode the narrow world like a colossus. He used to amuse himself by 
asking his courtiers what the world would say of him when he died. His own 
answer was: ‘‘It will say, ‘Ouf.’’’ It is interesting to reflect that almost a 
century and a half later the world should be waiting for the courts to pro- 
nounce the last word over his death-bed.—8.J. 





SUDDEN ILLNESS WHILÐ Drivine 


In general, proof of the fact that the driver of a motor vehicle was overcome 
by a sudden illness will provide a sufficient answer to a charge of dangerous or 
careless driving, but cases in which this defence is raised successfully are few 
and far between. The defence was recognised by Humphreys, J., in Kay v. 
Butterworth (1945), 61 T.L.R. 452, where his lordship said that ‘‘he did not 
mean to say that a person should be made liable at criminal law who through 
no fault of his own became unconscious while driving; for example, if he were 
struck by a stone or overcome by a sudden illness; or the car was temporarily 
out of control by his being attacked by a swarm of bees.’’ This dictum was 
approved by Lord Goddard, C.J., in the important case of Hill v. Baxter [1958] 
1 Q.B. 277, where his lordship agreed that there may be cases where the cir- 
cumstances are such that the accused could not really be said to be driving at 
all. His lordship continued: ‘‘Suppose he had a stroke or an epileptic fit, 
both instances of what may properly be called acts of God; he might well be 
in the driver’s seat even with his hands on the wheel, but in such a state of 
unconsciousness that he could not be said to be driving.” However, in Kay 
v. Butterworth, supra, where a driver allowed himself to be overtaken by sleep, 
and HUL v. Baxter, supra, where the defendant failed to prove an extraordi- 
nary mischance which made it impossible for him to control the car and direct 
its movements, convictions of careless and dangerous driving respectively were 
upheld, but in a recent case at Oxford the accused succeeded in showing that 
at the material time he was in an automatous state. It was said that while 
the defendant was driving up the High Street his car swerved from side to 
side and collided with two cars, a bus and a police motor-cyclist. The vehicle 
` then went round the wrong side of a refuge, knocked down a pedestrian and 
finally came to rest against a traffic signal after eompletely wrecking the control 
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box for the lights. A doctor who examined the accused after the accident.agreed 

that the circumstances could have been consistent with an attack of petit mal, 

a form of epilepsy, and there was further medical evidence that the defendant 

suffered from epilepsy and that the accidents occurred during a major attack. 

In view of these statements, the charge of dangerous driving was dismissed. 
J. 


SHOP NoT a ‘“‘PuUBLIO Praon”? 


THE expression ‘‘public place’’ appears in so many statutory provisions that 
any judicial interpretation of it is worthy of note. An Australian statute, the 
Registration of Dogs Act, 1924-1957, stipulates that ‘‘if any dog, in pr upon 
any street, thoroughfare, highway, or public place...or in any premises other 
than the premises of or occupied by the owner of the dog’’ rushes at or,ettacks 
any person, the owner of the dog shall be liable to a penalty. In Rosey v. Nilson 
[1959] S. A. S. R. 54, the question arose as to whether the defendant’s sheep- 
dog, which had attacked a small boy in the publie portion of a shop, had done 
so in a ‘‘public place.’ A magistrate held that the words ‘‘public place” 
should be construed ejusdem generis with the words ‘‘any street, thoroughfare, 
highway’’ and dismissed the complaint, and the Supreme Court of South 
Australia did not dissent from this view. It is interesting to compare this case 
with Brannan v. Peek [1948] 1 K.B. 68, where it was held that for the purposes 
of s. 1 of the Street Betting Act, 1906, a public house, which was not shown 
to be a common inn, was not a ‘‘public place” as members of the public had no 
right of entry to it. It would seem that the same could be said of a shop, but, 
of course, the meaning of the expression ‘‘public place’’ is governed to a large 
extent by the context in which it is found.—S.J. 


STRESET LIGHTING A Nuisance 


For the purposes of the law of tort, a nuisance may be said to be an unlawful 
interference with a person’s use or enjoyment of land, and such an unlawful 
interference may be caused by things such as roots of trees (Davey v. Harrow 
Corporation [1958] 1 Q.B. 60), smoke (Crump v. Lambert (1867), L.R. 3 Eq. 
409) and fumes (8t. Helen’s Smelting Co. v. Tipping (1865), 11 H.L. Cas, 
642). However, as Lord Wright stressed in Sedleigh-Denfield v. O’ Callaghan 
[1940] A.C. 880, many reported cases are no more than illustrations of parti- 
cular matters of fact which have been held to be nuisances, and in a recent 
ease at the West London County Court His Honour Judge Grorrrey HOWARD 
was prepared to extend this list and hold that a white fluorescent light stream- 
ing into the plaintiff’s bedroom from a street lamp erected by the defendants 
outside her house could be a nuisance in respect of which damages and an in- 
junction would be granted. In the event, the learned county court Judge did 
not take this course as s. 130 of the Metropolis Management Act, 1855, required 
the defendants to cause the streets within their district to be ‘‘well and sufi- 
ciently lighted,” and in complying with this statutory requirement the de. 
fendants, unlike the appellants in Manchester Corporation v. Farnworth [1930] 
A.C. 171, for example, had acted in a bona fide and reasonable manner.—¥S.J. 


TELEVISION Nor a Necrssrry 


Many people will be relieved to kno# that even to-day possession of a tele- 
vision set is not necessarily a necessity. At least, that is the view of 
His Honour Judge Shove, who was required to consider the point in a recent 
ease in the Gainsborough County Court. It appears that an infant, the defen- 
dant, entered into a rental agreement in respect of a television set and the 
contract provided that in the event of a default in payment by the defendant 
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the set could be recovered together with thirty months’ rent. The defendant 
defaulted and the plaintiff, a television dealer, sought to enforce the agree- 
ment. His Honour Judge Shove gave judgment for the defendant and added: 
“I realise the place of a television set in every home but even giving the 
‘necessary’ its widest meaning I am not prepared to say a television set comes 
within that category.” Of course, it is a rule of common law that an infant 
is bound to pay a reasonable price for necessaries that have been supplied to 
him and the term ‘‘necessaries’’ includes not only those things which are neces- 
sary to the support of life, but also articles and services suitable to the infant’s 
station in life and to his particular circumstances (Peters v. Fleming, (1840) 
6 M. & W. 42: see also s. 2 of the Sale of Goods Act, 1893). In Chapple v. 
Cooper, (1844) 18 M. & W. 252, Alderson, B., was prepared to concede that 
‘the proper cultivation of the mind is as expedient as the support of the body’’ 
and éhat ‘‘instruction in art or trade, or intellectual, moral and religious 
information may be a necessary also,’’ but it seems that His Honour Judge 
Shove, who does not possess a television set, did not think that television pro- 
grammes amounted to such cultivation or instruction. So far as we are aware 
this is the first occasion on which the merits of television have been judicially 
considered and it must now be regarded in the same light as the fancy waist- 
coats of Nash v. Inman [1908] 2 K.B. 1, and the jewelled solitaires and antique 
goblet which gave rise to the dispute in Ryder v. Wombwell (1868), L.R. 4 
Exch. 32, although it is possible to envisage circumstances in which a television 
set would be held to be necessary to a particular infant’s station in life—<S J. 


TAPE RECORDERS IN COURT 


‘Is this your signature ?’’ 

‘Yes, but the statement above it is not my confession and the police are 
liars if they say that it was read over to me before I was asked to sign it.” 

The exchange takes a different form in the civil courts. 

‘Are you saying that this conversation never took place?’’ 

‘‘Certainly, I have never spoken to ‘the plaintiff in my life.’’ 

The lie direct; and it is not always easy for the cross-examiner to expose it. 
One notes, therefore, with some interest the introduction of tape recordings of 
voices as permissible evidence in the English courts, and speculates on the 
future that may lie before this new development. 

The first reported case on the admission of a modern tape recording as evi- 
dence in court probably occurred in November, 1954, before His Honour Judge 
Daynes, Q.C., at the Southwark County Court. At the hearing a recording of 
a conversation between the parties was admitted as evidence. The plaintiff 
denied, in reply to counsel, that he had in any way tampered with the recording. 

When the case was resumed some days later, a tape recording engineer was 
called to the witness box and declared that he could recognise that parts of the 
conversation had been erased and re-recorded. The background noises were 
different in various sections of the recordings and the microphone had been 
placed at varying distances from the recording machine, The plaintiff then 
confessed that he had altered the recording. He had played it through to his 
wife and she had been so disgusted with some of his language, that—no doubt, 
fearing that the learned judge might be equally sensitive—he had erased and 
re-recorded when his wife went to bed in such a way that he had omitted the 
swear words! He was warned that he might well have gone to prison for his 
perjury. 

This decision to admit tape-recorded evidence may have been influenced by 
the learned judge’s attention having been drawn to the fact that, a few weeks 
earlier, the Divisional Court had tacitly approved tape recordings. In Holder 
v. Holder (1954), The Times, 26th October, a husband appealed to the divorce 
court to set aside a decree nisi, alleging condonation of his matrimonial offence 
by his wife. The learned President, stating that it was alleged that a tape 
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recording contained the conversation of the wife and her sister on a point vital 
to the appellant’s contention, ordered that the equipment should be examined 
by the Queen’s Proctor and expressed the hope that, in spite of accidental 
erasures by a small boy, engineers could decipher the voices. 

These cases seem to mark the introduction of tape recordings in the civil 

courts, but as early as 1927, in Buston v. Cumming (1927), 71 Sol. J. 232, a 
dictaphone record was permitted to be used as an aid to memory. A witness 
had said that immediately after a disputed interview he had dictated into a 
dictaphone his recollection of what had taken place. Swift, J., at once raised 
the question whether a dictaphone record had ever been accepted in evidence 
by the courts and, upon counsel replying that he did not think so, said that 
he saw no reason ‘why such a record as the witness referred to A be 
used. 
More recently, in Cliford Douglas & Co. v. Hill [1957] Estates Rezeite, 
14th December, estate agents sued in Westminster County Court for commis- 
sion said to be earned by introducing a customer to a client. They had madę 
a simultaneous recording of a telephone conversation with the prospective cus- 
tomer. A transcript of this recording was referred to in the cross-examination 
of this witness but was not actually put in evidence. Had there been such an 
application the defendants might have objected to its admissibility on the 
grounds that, as a typed transcript, it was a copy of a copy, but, apart from 
this, there seems little doubt now that the tape recording itself could have pro. 
perly been before the court. 

The position in criminal cases seems to be. similar. In R. v. Burr (1956), 
The Times, 11th May, Hilbery, J., having heard legal argument, ruled that the 
jury should hear a tape recording of a disputed conversation which took place 
in Salisbury police station and that the jury should then be supplied with a 
transcript. After the recording machine had been brought into court and 
while it was being set up the learned judge commented :— 

“I do not know why we have got to have these new departures. We have 
always got on very well, especially with police officers who make notes at the 
time or immediately afterwards of long conversations which were vital to the 
matter. I do not know why it is supposed we should now go in for tape record- 
ings. But now it has been produced and it may be admitted.’’ 

An example of the use to which such scientific aids may be put in the proof 
of crimes of a ‘‘blackmailing’’ character was illustrated in February of this 
year when a tape recording apparatus was set up in Glasgow High Court. A 
police inspector played back over seven minutes’ conversation which he had 
heard: over a loudspeaker and recorded while concealed in Glasgow Central 
Station. The diminutive transmitting apparatus was mounted on the ‘‘victim’’ 
and was brought into use as soon as he began his conversation with the indivi- 
dual making demands upon him. 

‘‘There can be no doubt,’’ declared Lord Thomson, Lord Justice-Clerk, ‘‘that 
in the investigation of certain types of crime, especially those involving black- 
mail or fraud in its various aspects, it is quite a common practice—especially 
when the intended victim has gone to the police—for the police to stage an 
apparent yielding to the criminal demands in circumstances where police officers 
can observe or overhear what is going on. Evidence given by the person 
who overhears the conversation in these circumstances is competent and can be 
properly admitted. It is, of course, for the jury to assess the value of such 
evidence. Once that is established, the only point left is whether the evidence 
to be heard is rendered incompetent because, instead of being heard directly 
by the witness’s natural hearing, it hd been conveyed to him by a scientific 
instrument. ’’ 

After legal argument the learned judge ruled that the evidence was admissible. 

There have been suggestions in recent years in the House of Commons that 
tape should be used to record interviews between police and suspected persons, 
and the suggestion probably arose from the fact that accused persons are 80 
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often alleging that their statements have been fabricated or have been tampered 
with. í 

Two methods of recording seem to be involved: mechanical recordings, where 
sound waves are translated into the vibrations of the cutting needle and a 
groove is cut on wax-like substance (office dictaphones and gramophones), and 
magnetic recordings, where the sound waves are turned into electrical impulses 

-and transferred as magnetic changes which vary from point to point on the 
plastic tape. In assessing the worth of a recording as truthful testimony, the 
ease with which both these types of recordings can be altered is a vital factor. 
Tt is a commonplace that ‘‘dubbing,’’ or recording a recording, is a simple task 
to an experienced operator. With skill it is possible to eliminate a single word; 
thus a remark ‘‘I am not guilty’’ could be altered to “I am (slight pause) 
guilty,” the pause before ‘‘guilty’’ only adding emphasis to the apparent con- 
fessign. But it is also feasible to invent a text in the speaker’s own voice which, 
in fact}. he did not speak. For example, the sentence ‘‘I am not guilty, but 
ene says I am’’ can be re-arranged to read ‘‘Jones says I am not guilty, but 

am.’’ 

These sinister manipulations are technically easier when tape recordings are 
used. With a recorder running at 74 inches per second, a single word occupies 
about two inches of tape. Elimination can be effected by the snip of a scissors 
and the rejoining of the cut ends can be so well done that it cannot be heard. 
Similarly, the original order of words and phrases can be altered and if, finally, 
the rejoined tape is dubbed on to a fresh tape there would be no apparent loss 
of quality and, of course, no joined tape before the court. 

It may be that, by imprinting on tapes used for evidence complex non-repeat- 
ing wave patterns, like the scroll designs on a bank-note, the possibility of wil- 
ful damage to an original tape could be avoided. But any experienced lawyer 
will say that such complex safeguards always have the disadvantage that they 
may not convince the average jury. The best safeguard, at once real and 
understandable, seems to lie in physically guarding the tape as soon as a record- 
ing has been made from it. 

There is much to be said for tape recordings. A written confession can never 
contain exactly all that was said. A recorded conversation contains all the 
colour and shadowing of speech, the full emotional content of what was said, 
and is an aspect of truth which the written word cannot reproduce. Neglect- 
ing forgery, it would be the truth, the whole truth, and nothing but the truth. 

It is certain, however, that at least one manipulated recording has already ap- 
peared in court, and, when the accuracy of recorded conversations is in dispute, 
it would seem a proper precaution to obtain access to a tape by discovery and 
subject it to skilled examination by an engineer.—S.J. 


DIVORCE IN ABSENTIA 


_ Can a court grant a divorce decree when the petitioner fails to give evidence? 
In Black v. Black (May intervening) [1960] 1 W.L.R. 182, Sachs. J., 
ruled that he could grant a decree on the cross-petition of a respon- 
dent wife who gave no evidence: she was in the United States, in difficult finan- 
cial circumstances, and the learned judge said it would be ‘‘unreal’’ to expect 
her to incur the expense of travelling to this country. In fact she did not eet 
her decree, because the court refused to exercise discretion in her favour, but 
the judge’s ruling is an important one. He stressed that the jurisdiction to 
grant a decree in the absence of evidence from the applicant would be exercised 
very sparingly—only ‘‘in really exceptional cases, because otherwise the court 
would very often be prevented from inquiring fully into the matter’’—and, 
of course, in most cases where one of the parties is abroad evidence will be given 
either by affidavit or on commission. In this case it is to be noted that the giv- 
ing of the wife’s evidence on commission had been strongly opposed during the 
interlocutory proceedings. It is important to add that this ruling cannot in 
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any way affect the statutory requirement that the petitioner must give evidence 
in what are sometimes called ‘‘conversion suits.’’ Under the Matrimonial 
Causes Act, 1950, s. 7, the court may treat a decree of judicial separation or a 
magistrates’ court order as sufficient proof of the matrimonial offence which 
was the ground for the decree or order, ‘‘but the court shall not pronounce a 
decree of divorce without receiving evidence from the petitioner.” The time 
has not yet arrived, and probably never will, when the High Court can grant 
a decree on inspection of a certified copy of an order made by a court of sum- 
mary jurisdiction.—J#.J. . 


A Greu’s DLEMMA 


. e ` 

As Mr. Bumble’s heart was waterproof and his nerves were rendered stouter 
and more vigorous by showers of tears which, being tokens of weakness awd -s0 
far tacit admissions of his own power, pleased and exalted him, he encouraged 
his wife to cry and assured her that crying ‘‘opens the lungs, washes the coun-, 
tenance, exercises the eyes, and softens down the temper.’’ However sound the 
workhouse beadle’s reasoning may have been, we imagine that most people’s 
nerves are not rendered stouter and more vigorous by showers of tears and 
that, selfishly denying the crier the benefits envisaged by Mr. Bumble, they 
would do their best to put an end to the tears at the earliest opportunity. At 
least, this was the approach of a young lady who found that she was unable to 
stop her two-year-old brother from crying and, knowing that he was “‘orazy 
about fire engines,’’ she gave a false alarm about an imaginary chimney fire. 
Unfortunately, she overlooked s. 31(/) of the Fire Services Act, 1947, which 
makes it an offence to knowingly give or cause to be given a false alarm of fire 
to any fire brigade maintained in pursuance of that Act, and the Hull stipen- 
diary magistrate, -Mr. Dennis O’Sullivan, fined her £5 for this offence. 
Mr. O’Sullivan told the girl that if ‘‘people started doing this on a large scale 
the utmost confusion would be caused.’’ He need not have feared: the false 
alarm was in vain. The girl told the court that when the fire engines arrived 
her brother ‘‘just lay on the mat screaming.’’—S.J. 





JUDICIAL PENSIONS 


Tus Judicial Pensions Bill, published last week, provides a compulsory retir- 
ing age of seventy-five for High Court judges appointed in the future. The 
pension of a puisne judge, is to be increased from £2,625 to £4,000. Pensions 
will be payable in future at progressively increasing rates depending on length 
of service in the office. To be abolished is the rule that, in the absence-of a certi- 
ficate of permanent infirmity, there is no pension entitlement for a judge with 
less than fifteen years’ service. Provision is made to avoid prejudicing the 
interests of those appointed to the High Court from other judicial offices who 
retire after a short time. Judges who have retired before the Bill’s enactment 
will receive an increase in pension of 12 per cent. The decision to have a 
sensible pension scheme for judges is many years overdue. Mrs. Beatrice Webb 
once remarked that thirty years appeared to be the average period of gestation 
for social reform; we have speeded up the process in recent years so that it is 
something of a modern record to have a Bill which seeks to put into effect 
recommendations first made by the Alwyn Commission in 1913. No longer 
shall we have the spectacle of judges heroically working out their fifteen years 
in order not to forfeit a pension. We gpnfess to feeling sad at thé prospect 
that all judges to be appointed in future will have to retire at seventy-five. 
The existence of an age limit on the bench, as in other fields of activity, would 
have deprived us in the past of some active service. It is difficult to find any 
other solution to the problem which does not involve invidious comparisons 
which few would be prepared to make.—8.J. f 
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OCOUPYING THE HOME PENDING DIVORCE 


Te law, probably wisely, does not really attempt to define who is entitled 
to occupy the matrimonial home while divorce proceedings are pending. The 
high-water mark of discretion has been reached in the decision in Short -v. 
Short, Law Journal, Vol. CX, p. 461. In that case the home was a flat, the 
rent of which was £250 p.a., for which the husband was liable. The wife insti- 
‘tuted proceedings on the ground of cruelty, but had herself been guilty 
of adultery, and consequently she was not entitled at common law to be sup- 
ported by her husband. She was in occupation of the flat, and the husband, 
not being able to sue her in tort as a trespasser while the marriage continued, 
took proceedings for possession under s. 17 of the Married Women’s Property 
Act, 1882. The registrar adjourned the summons, until the hearing of the 
divorce proceedings, unless the husband provided his wife with other accom- 
modatten. The Court of Appeal, by a majority, upheld this as a judicial exer- 
cise of discretion—it was, in fact, a form of order contemplated by Tucker, L.J., 
in Stewart v. Stewart ([1947] 2 All E.R., at p. 814), although in that case 
he in fact made an order for the husband, who was the tenant, to have possession. 
The jurisdiction under s. 17 is discretionary, and a decision in one particular case 
cannot have binding force regarding the exercise of the jurisdiction in other 
cases. Short v. Short is said to be the first case where a guilty wife has obtain- 
ed, in effect, sole occupation of the matrimonial home pending suit.—L.J. 





REVIEWS. 


Sohoni’s Code of Criminal Procedure, Vol. I. By B. Maum, Bar-at-Law and 

S. S. Sastri, Advocate. ALLAHABAD: Law Book Company, Sardar Patel 

_ Marg. Post Box No. 4. 15th Edition in 3 Vols. 1960. Roy. 8vo. Pages 
xvi+ 1080, Price: Rs. 54 per set. 

Sonont’s Criminal Procedure Code is well-known to the legal profession for 
more than past fifty years. The last edition was published more than 
twenty years ago. It, therefore, required a laborious task to bring the book up- 
to-date. The commentary on several sections which have been amended by the 
Legislature has been rewritten. The case law on the provisions of the Code 
has been brought up-to-date. Topical introduction to each chapter has been 
newly given., Amendments made to the Code by various State Legislatures 
have been noted. A Synopsis of the various topics discussed in the commen- 
tary has been given in the beginning of each section. The learned editors 
have discharged their herculean task with great ability and sound judgment, 
and we have no doubt that the volume will prove to be of great utility to the 
Bench and the Bar. 


Atyer’s Law of Contempt of Court, Parliament and Public Servants. Second 
edition by ANJANI NANDAN Gour, Advocate. ALLAHABAD: Law’ Book Com- 
pany, Sardar Patel Marg. Post Box No. 4 1960. Roy. 8vo. Pages xlvi-+-572. 
Price: Rs, 22.50. 

‘We welcome the second enlarged edition of this well-known book. The law 
of Contempt is principally based upon judicial pronouncements. The primary 
object of the administration of the law of Contempt is to maintain confidence 
in and respect for Courts. Mr. Aiyer’s book gives a luminous exposition of 
the intricacies of this branch of law. In this edition new decisions explain- 
ing the general principles have been incorporated. At several places the old 
matter has been considerably enlarged, ‘and the historical developments of the 
law have been clearly explained and important foreign decisions have been 
referred to.‘ In a word there is a considerable improvement in the present edi- 
~ all round and'it is bound to be extremely useful to the Bench and the 

ar. í 
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Probation of Offenders Act. By R. B. SETHI, B.SC., LL.B., Advocate. ALLAHA- 

‘pap: Law Book Company, Sardar Patel Marg. Post Box No. 4. 1960. Roy. 

8vo. Pages xiv-+256. Price: Rs. 10. 

Iw modern times the theories of punishment have undergone a radical change. 
They have shifted from the punitive to the reformative aspect. The prisoner 
is enabled to prepare himself for the life of freedom. Recently various mea- 
sures have been adopted to reform the criminal. Legislative measures have been 
introduced into several countries for avoiding a prison sentence in cases of 
conviction. Sentences of youthful and first offenders are suspended during 
good behaviour. The Probation of Offenders Act has been passed for the 
reformation of criminals. The Act empowers Courts to release on probation 
offenders found guilty of offences not punishable with death or imprisonment 
for life. Owing to the passing of this Act it became necessary to have a lucid 
and succinct commentary on the Act. The learned author has, thereforg’ pre- 
pared this edition with synopsis under every section and reference to the cor- 
responding provision in States Acts. The principles of law are clearly stated 
in the light of Indian and foreign authorities. Cases bearing on the Act have 
been discussed in the Commentary. All State Acts have been given in the 
Appendices. We have no doubt that the book will prove useful to the Bench 
and the Bar on all points relating to probation. 


Salient Features of Company Law. By R. K. DALAL, B.com., assisted by B. C. 
SUTARIA, B.com., LL.B. Bompay: N. M. Tripathi Private Ltd., Princess 
Street. Demi. 8vo. Pages vi+294. Price: Rs. 7. 

THE object of this book is to explain the principles of the Company Law 
from the point of view of students appearing for commercial examinations. 
The principles are explained in clear language. Provisions dealing with duties, 
and responsibilities of Directors, Managing Agents, Secretaries, Auditors, etc., 
are set out in different chapters. Select leading cases have been dealt with in 
the comments and are arranged under appropriate headings. The chapter on 
Balance Sheet and Profit and Loss Account gives a lucid explanation of the 
form and contents of these documents. Students studying for commercial 
examination will find this book yery serviceable. 


Provincial Small Cause Courts Act. By R. L. ANAND, B.A., LL.B., Advocate. 
Revised by R. B. Szram, B.Sc., LL.B., Advocate. ALLAHABAD: Law Book Com- 
pany, Sardar Patel Marg. Post Box No. 4. 8rd Edition. 1960. Roy. 8vo. 
Pages xxix+347. Price: Rs. 12.50. . : 

THE object of this Act is to ensure the speedy administration of justice in 
suits of simple nature and of small pecuniary value. Shri Anand’s commen- 
tary on the Provincial Small Cause Courts Act was popular with the legal pro- 
fession. In this edition the learned author has carefully revised the commen- 
tary and the text of the Act has been brought up-to-date. Several portions of 
the commentary have undergone a complete revision in the light of fresh case 
law. The profession will find this new edition of great help. 


Pension Schemes and Retirement. Benefits. By Gorpan A. Hosxina. Lonpon: 
Sweet & Maxwell Limited, 11, New Fetter Lane. Bombay::N. M. Tripathi 
Private Ltd., Princess Street. Second. Edition 1960. Demi. 8vo. Pages 
xv-+466. Price Rs. 40. f 
In England the position of nine million persons covered by occupational 

pension schemes is to be considered in the light of the National Insurance Act, 

1959. The various aspects of the comp#x pension systems in the United King- 

dom are fully discussed in this book. The several technicalities of the pro- 

blems involved in administering a pension scheme are clearly explained. This 
book is of a technical character and is sure to be very serviceable where insu- 
rance provisions for the working class exist. ' 
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FULL OWNERSHIP OF HINDU WOMEN. 
$ (Continued from Journal p. 168) 


Befgre dealing with the major problem presented by s. 14(7) it would be 
convenient to discuss the exact scope of sub-s. (2) which is in the nature of 
proviso to sub-s. (1). It places outside the scope of s. 14(7) properties in 
which a female holder had only a restricted estate by virtue of a will or other 
instrument, or decree or order of a civil Court or an award. The words that 
fall to be interpreted are ‘‘prescribe a restricted estate”. Any estate other 
than ‘‘Hindu woman’s estate’’ or loosely but popularly called ‘‘Hindu widow’s 
estate’’ such as life estates ete. are outside the scope of s. 14(7) and, there- 
fore, will not be affected by it. Such estates will be enjoyed according to the 
terms of the documents creating them and they would present no difficulty. 
‘Hindu woman’s estate” is a creature of law but such estate being known to 
law can be created by acts inter vivos or by a will. It is noteworthy that in 
early days prima facte full estate conferred by a husband on his wife was con- 
strued as only widow’s estate on account of certain presumptions as to the 
notions of a Hindu. Thus estates covered by will or other instruments or decrees 
or orders or awards would be of two kinds. They may be creatures of law with 
declaration of the authors, Courts or arbitrators super-added by reason or in 
view of the state of Hindu law at the relevant time; or they may be the results 
of some bargaining or settlement of disputes incorporated in the instruments, 
decrees, orders or awards. It would be reasonable to say that former cate- 
gories of estates would be outside the scope of sub-s. (2) and, therefore, within 
sub-s. (1) while the latter alone would be properly within the scope of sub- 
s. (2). The reason is that the words ‘‘acquired’’ and ‘‘prescribe’’ are im- 
portant. One cannot be said to acquire a propérty which one already has and 
the word ‘‘prescribe’’ cannot be said to include mere declaration. The ae- 
quisition must owe its origin to the instrument, decree, order or award or the 
will and restricted nature of estate must be a creation thereof. Merely stamp- 
ing, recognising, confirming or declaring what already existed would, there- 
fore, be outside the scope of sub-s. (2). Whether the estate falls in the former 
or latter category would depend upon the proper construction of the will, 
instrument, decree, order or award having due regard to the intention of parties. 
This point was „raised before the High Court of Calcutta in Hiralal Roy v. 
Kumud Behari? but was not decided because its decision one way or other did 
not affect the final decision. è 

A simple illustration may probably clarify the position. Suppose A died 
before 1956 leaving his widow as his sole heir. When she attempted to alienate 
her husband’s property without legal necessity the next reversioner filed a suit 
to restrain her from alienating the same. The suit being resisted on the ground 
that property in dispute was her Stridhana, the Court came to the conclusion 
that that defence was not substantiated tnd gave a declaration that the widow 
had only a widow’s estate in the property in question and, therefore, she had 
no right to alienate it except for her life unless there wag legal necessity or for 
benefit to the estate. In such a case the estate would fall within the former 
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category and the widow will acquire full estate notwithstanding sub-s. (2), 
because, the property was not acquired under the decree nor was the restricted 
estate prescribed by the decree. Both aspects owed their existence to per- 
sonal law and not to the decree. Properties falling within the second category 
and, therefore, properly within sub-s. (2) can be illustrated by reference to 
some decided cases. In Jarta Devi v. Shyam Sundar’? a widow co-sharer was 
given some properties not strictly accordingly to her share, under a deed which 
was described as a deed of partition but was really a deed of family arrange- 
ment, which expressly gave her limited estate in those properties. It was held 
that sub-s. (2) applied and, therefore, the interest of the widow was not trans- 
formed into an absolute estate. In another case, Mali Bewa v. Dadhi Das'4 
there was a compromise deeree under which property was given to a woman 
on partition by way of maintenance with limited estate. It was held fhat the 
partition was competent, but sub-s. (2) applied and on the death of the widow 
the property reverted to the son. In a third case, Mt. S. Kuer v. D. io *Previts 
the widow had gifted away the whole estate of her husband and it was taken 
back by her from the donee under a deed of maintenance. It was held that 
sub-8. (2) and not sub-s. (7) applied and the widow did not get absolute estate 
in spite of the Hindn Succession Act, 1956, coming into force. In is noteworthy 
that in all these cases the instruments in question either created the estate or 
adjusted the rights in the same. 

This brings us to the substantial point arising out of s. 14(7). What is the 
position as regards properties unauthorisedly alienated by limited owners 
before the commencement of the Hindu Succession Act? Have the alienees 
become safe or are they still liable to be defeated? And if so who would be 
in a position to defeat them and when? 

Dr. J. D. M. Derrett, the well-known scholar of Hindu law, expressed his 
opinion on this point within a short time of the Hindu Succession Act, 1956, 
coming into force, and before any decided cases were reported.15* In his view 
the reversioners were altogether done away with, but the position of alienees 
was in no way improved. He was also of the view that the statute had evidently 
made a present of the right to recover back the property unauthorisedly alie- 
nated, by challenging the alienation to some one, but because the widow was 
not entitled to derogate from her own grant, the statutory present must devolve 
on the heirs of the’ widow on her death actual or fictional. This opinion is 
probably based on the supposed process of elimination. It would, however, 
appear from the following discussion that Dr. Derrett’s views except that the 
position of alienees has not been improved cannot be accepted as correct in 
view of the decided cases now available. 

Let us first consider whether the rights of a limited owner are enlarged in 
respect of properties alienated before the Act. For this purpose it would be 
relevant to see the exact nature of the estate known as Hindu woman’s estate. 
It is unnecessary to refer to numerous cases available on this point: It would 
be enough to quote a pertinent passage from a Bombay case which can be taken 
as laying down a well established .proposition. In Mohanlal v. Jagjivan'® 
Rangnekar J. observed (p. 397). : 

“It is well established by authorities, which cannot. now be disputed, that a 

Hindu widow is not a tenant-for-life, but is the owner of the property inherited by her 
from her husband, subject to certain restrictions on alienation and subject to devolv-~ 
ing upon the next heir of her husband upon her death. The whole estate is for the 
time being. vested in her and she represents it completely.” 
Tt would thus clearly appear that what a limited holder holds and alienates is 
quantitatively full estate but only qua}eatively restricted. It is not as if some- 
thing remains outstanding after alienation with someone. The right of the rever- 
sioners is not a partial interest. It is not interest in the property. It is only 
- 13 .F1959] A.I.R. Cal, 338. lia See 59 Bom. L.R.J. pp. 49-50. 


14 [1960] A.T.R. Orissa 81. 16 (1937) 40 Bom. L.R. 394 
15 [1980] AJR. Pat. 380. ... 
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spes successionis. In some cases alienation effected with consent of the next 
reversioner is upheld, but in such a case the transaction does not amount tò 
transfer of the interest of the limited owner together with that of the revers 
sioner. The consent only. raises a presumption of legal necessity ete. The con- 
sent is not binding on the actual reversioner. It would create an estoppel 
againg} the actual party consenting: to- the alienation. -These propositions are 
so well established that it is unnecessary to cite any authorities in support of 
them. The right to challenge an alienation not being property or even interest 
in property it is difficult to understand how the statute 'could be said to have 
made a present thereof to somebody. The widow is estopped from challenging 
her own alienation. But it is. unnecessary to pursue the matter further in 
view of the observations of the Supreme Court in: Kotturuswamt v. Veeravva 
to the éffect that s. 14(7) would not be applicable to the properties alienated 
before the Act. It would be now beyond controversy that the alienor female 
does rfot get any rights in respect of properties alienated before the Act, and 
she would not be entitled to challenge the alienation even apart from the 
estoppel operating against her. 

If the limited owner herself does not get any right by virtue of s. 14(/) it 
is difficult to see how her heirs who claim through her can inherit such a right. 
Moreover estoppel is not merely personal. It operates against those who 
claim through the person against whom the estoppel arises. It is, therefore, 
impossible to say that the heirs of the female alienor would be in a position to 
challenge the alienation. : 

The problem of the rights of an alienee is now settled by the observations of 
the Supreme Court in a recent case already referred to. In Kotturuswamt v. 
Veeravva Imam J. observed (p. 581): 

“Indeed the Patna High Court in the case of Harak Singh v. Kailash Singh (AIR. 

1958 Pat. 581 F.B.) overruled its previous decisions referred to above, and rightly point- 
ed out that the object of the Act was to improve the legal status of Hindu women, 
enlarging their limited interest in property inherited or held by them to an absolute 
interest, provided they were in possession of the property when the Act came into force, 
and therefore, in a position to take advantage of its beneficial provisions; but the Act 
was not intended to benefit alienees who with their eyes open purchased the property - 
from the limited owners without justifying necessity before the Act came into force 
and at a time when the vendors had only a Limited interest of Hindu women.” 
If I may add the position of an alienee was already so precarious that the 
widow herself could defeat him by her own unilateral acts such as surrender 
or remarriage. Undoubtedly remarriage is a unilateral act qua the alienee. 
The alienees must be presumed to have taken'this aspect also into considera- 
tion in striking their bargains and there does not appear to be any reason to 
sympathise with them by construing the Act in such a way as to make them 
beneficiaries under it. 

But ingenuity knows no bounds. I have heard a lawyer urging, though out 
of Court, that if the alienee be a woman and she be in possession at the com- 
mencement of the Act or if the suecessor-in-interést of an alienee in possession 
on that date be a woman the interest would become absolute. The reason bug- 
gested is that in such cases the female holder in possession at the date of com- 
mencement'of the Act would possess all the qualifications contemplated by 
s. 14(7). She would be a female holder; and she would be possessed of the 
property holding a limited interest therein as she would be exactly in the shoes 
of a woman alienor who had only a Hindu woman’s estate at the date of the 
alienation. It is difficult to believe that the Legislature intended to bring about - 
this result which depends tpon' a mere‘shance of the alienated property being 
in possession of a male or female at the: commencement of the Act. I have 
referred to this specious argument only to emphasise the necessity of con- 
textually confining the scope of s. 14(J). . 

In some cases it was urged. that under the doctrine of feeding the grant by 
estoppel recognised in India under s. 43 of the Transfer.of, Property. Acts. 1882, 
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the alienee would be entitled to claim full estate. See Venkayamma v. Veerayya; 
Arumuga v. Nachimuthu'? and Marudakkal v. Arumugha'®, The contention 
was negatived mainly on the ground that the widow does not acquire any rights 
by virtue of s. 14(/) in the property which she had already parted with and, 
therefore, s. 43 was not attracted. 

It is, however, said that even so the alienees are now safe because though they 
do not derive any benefit from s. 14(/), there would be nobody to attack them 
as the rights of the reversioners are altogether abolished by the Hindu Succes- 
sion Act as a whole. Such a view was taken by the High Court of Allahabad 
in Hanuman Prasad v. Indrewati.19 But even assuming for a moment that 
reversionery rights are totally abolished, it is difficult to see how that would 
help the alienee. It is true that an alienation i is not void under Hindu law but 
only voidable at the instance of the actual reversioner. But is it not true that . 
even if there be no reversioners, there would be nobody in the world „capable 
of challenging the alienaion. Absence of authority in a limited owner*to alie- 
nate the property of the last holder except for certain purposes is not depen- 
dent on the existence of reversioners. The Crown or now the State who takes 
the property by escheat is not an heir. The right of escheat is in the nature of 
forfeiture or seizure for total absence of heirs. Want of authority to alienate. 
is an incident of the limited nature of the estate and not dependent on existence 
of heirs of the last. holder. That being so even if there be no reversioners the 
State would be entitled to challenge the alienation and claim the estate. In 
Collector of Masulipatam v. Cavaly Vencata Narrainapah®° Lord Justice 
Turner observed (p. 551): 


“Nor does it appear to their Lordships that the construction of Hindu law which 
is now contended for, can be put upon the principle of ‘cessante ratione cessat et ipsa 
lex’. It ig not merely for the protection of the material interests of her husband’s 
relations that the fetter is imposed.” 

After a little while his Lordship further observed (p. 553) : 


“Their lordships are of opinion that the restrictions on a Hindu widow’s power. of 
alienation are inseparable from her estate, and that their existence does not depend 
on that of the heirs capable of taking on her death. It follows that if, for want of. 
heirs, the right to the property, so far as it has not been lawfully disposed of by her, 
passes to the Crown, the Crown must have the same power which an heir would have. 
of protecting its interest by impeaching any unauthorised alienation by the widow.” 
Thus the supposed abolition of reversionery rights also cannot help the alienees. 

The next question is whether the rights of the reversioners are really abolish- - 
ed with respect to properties unauthorisedly alienated before the commence- 
ment of the Act. As already stated the High Court of Allahabad has taken 
the view that they are so abolished. The said High Court accepted the view 
that s. 14(7) does not apply to properties alienated before the Act. But it 
held that though the position of the alienee remains vulnerable, there would be 
nobody to impugn the transaction, the reversioners having been done away 
with. The High Courts of Calcutta and Punjab also take the view that the 
reversioners are done away with. (Vide Bhabani Prosad v. Sm. Sarat Sun- 
dari?! and Dayal Jawala v. Buja Biru??). The preponderance of judicial 
authority, however, appears to be in favour of the contrary view. The Patna 
High Court in earlier eases had taken the view that-reversionery rights have 
been altogether abolished. (See R. A. Missir v. Raghunath2?; Mt. Janki Kuer 
v. Chhathu Prasad*4 ; Baijnath v. Ramautar2® ; and Ramsaroop v..Hiralal?®), 
But these cases were "overruled by Harak Singh v. Kaash Singh.27 Madhya 
Pradesh High Court also hed taken Apion similar to the earlier Patna cases 


17 [1958] A.LR. Mad. 459. “ 23 [1957] A.LR. Pat. 480. 
18 [1958] A.LR. Mad. 255. ` 24 [1957] A.LR. Pat. 674, 
19 [1958] AJ.R.All. 304. 25 [1958] A.LR. Pat. 227. 
20 (1861) 8. M.LA. 629. 26 [1958] A.I.R. Pat. 319. 
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(see Dhirajkumar v. Lakshansingh?3) but it has changed its view in subsequent 
cases. (See Mi. Lukai v. Niranjan?9 and Mt. Janku v. Kisan®°). The High 
Courts of Orissa, Madras and Andhra Pradesh have taken the view that rever- 
sioners’ right to challenge an unauthorised alienation is not abolished by the 
Act. (Vide Sansir Patelin v. Satyabati Natkami; Marudakkal v. Arumugha 
Gounder and Samiah v. Rattamma?1). 

It was also suggested in some quarters that s. 4(/)(b) of the Act has the 
effect of abolishing reversioners altogether, as their existence is now inconsis. 
tent with the scheme of succession to the properties of all Hindus. It was also 
suggested that the Act having made provision about all estates of Hindus the 
reversioners disappear at any rate under the said clause. The observations of 
the Bombay High Court in a recent case are, however, sufficient to repel any such 
argument. In Ramchandra Sitaram v. Sakharam Mahadu®? it was observed 
(p? 85}: 

“,..But s. 4 merely enacts that if there be conflict between the provisions of the 
Act and any text, rule or interpretation of Hindu law or any custom or usage as part 
of that law in force immediately before the commencement of the Act, on any matter 
for which provision is made in the Act, the text, rule of interpretation, or any custom 
or usage, will be deemed to be superseded by the provisions of the Act. Similarly, 
laws in force before the commencement of the Act which are inconsistent with the 
provisions of the Hindu Succession Act stand pro tanto repealed. But the text, rule 
or interpretation of Hindu law stands superseded only qua any matter on which provi- 
sion is made in the Act; and s. 44(i}-mekes-no provision concerning property not 
possessed by a Hindu female.” 

The fair conclusion must, therefore, be that unauthorised alienations can be 
challenged by the reversioners even after the Act. 

The only small question that remains to be dealt with is who would be the 
reversioners after the Act. The point is covered by authorities. In Hiralal 
Roy v. Kumud Behari relying on the decision of the Privy Council in Duni 
Chand v. Anar Kalk? it was held that the succession to the last holder opens 
only when the limited owner dies and the reversioners, that is the heirs to the 
last holder, must be found out according to the law in force when the suecession 
opens, See also Mt. Taro v. Darshan Singh.34 

From the above discussion the following conclusions may be said to fairly 
arise: 

(a) Section 14(/) operates against all properties in which a Hindu female 
had a limited estate known to Hindu law as ‘‘Hindu woman’s estate’’, except 
those falling within sub-s. (2). 

(b) The said sub-section has the effect of enlarging a limited estate to a full 
estate by removing the fetters on power of disposal of properties and providing 
for devolution of the properties on heirs of the female on her death instead of 
on the heirs of the last holder. 

(e) But the provision has no effect of improving the title of the female 
owner in any other respect. In other words the estate is open to defeasance 
or attack on any other ground and in such a case s. 14(J) is of no assistance. 

(d) In order to attract the provisions of s. 14(/) the female holder must 
be in possession of the property at the date of commencement of the Hindu 
Succession Act, 1956 (June 17, 1956). 

(e) The word ‘‘possessed’’ is to be understood in its widest sense. 

(£) Section 14(7) does not apply to properties already alienated by the 
female holder before the commencement of the Act. 

(g) The position of alienees from” Xmited owners before the Act is in no 
way improved. ' 

(h) The right of the reversioners to challenge the alienations effected by 


28 [1957] ALR. M.P. 38. 32 (1957) 60 Bom. L.R. 82. 
29 [1958] A.I.B. M.P. 160, va, 33 (1946) 49 Bom. L.R. 1, P.C. 
30 [1950] ALR. M.P. 1. 34 [1960] A.LR. Punj. 148. 
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limited owners before the Act is not affected by the Act and the nearest rever- 
sioner. at the date of death -of.the limited owner, actual or fictional, can exer- 
cise that right and claim hack the: property.. 

(i) The next reversioners will be ascertained in accordance with the provi: 
sions of the Hindu Succession Act, 1956, if the limited owner dies or her inte- 
rest otherwise determines after the commencement of the Act. 

(j) The alienor female or her heirs will not derive any benefit in respect 

of properties alienated before the Act. 
_ (k) Properties falling within the scope of sub-s. (2) will be governed by 
the terms of the instruments, wills, decrees or orders or awards. If they pre- 
seribe a limited estate known to Hindu law as a Hindu woman’s estate, the 
same will be subject to restrictions as to alienation and will devolveeon the 
heirs of the last holder in accordance with the provisions of the Act, on the 
death of the limited owner. oe 

(1) -Sub-section (2) will apply to documents which either create an’ estate 
or adjust or affect rights therein, but it will not apply-to those which merely 
declare anterior rights of the females concerned according to the then state 
of Hindu law. : 

Every attempt is made to discuss the provisions of s. 14 as exhaustively as 
possible but it is quite likely that many more interesting situations have escap- 
ed attention. 

(Concluded.) 





> 


APPEAL AGAINST AN ORDER OF DISPOSAL OF PROPERTY.* 


SOMETIMES a vexed question crops up for consideration, the question being 
as follows :— 
Whether an appeal is tenable against an order of the lower Court regarding dis- 
posal of property especially when the accused is acquitted? 
The case law on this point is replete with conflicting views. 


In Ram Dihal v. Badri’, it is held that where a First Class Magistrate had 
passed an order of acquittal and under s. 517 Criminal Procedure Code had 
passed an order for disposal of property regarding which an offence had been 
committed, appeal from his order lies to the Sessions Judge. In that case the 
learned Sessions Judge held on the basis of Emperor v. Debi Ram? that no ap- 
peal lay against the order of disposal of property passed by the trial Court. 
But when the matter went up in revision to the High Court it was held that 
the true view was that when a First Class Magistrate had passed an order of 
acquittal and under’s. 517 had passed an order for disposal of property, the 
appeal against the order would lie to the Sessions Judge. In Ibrahim Rahma- 
tullah v. Emperor? it is held that the reference to the Court of Appeal in 
s. 520 does not indicate that an appeal is permissible under s. 517, that s. 520 
does not fall under Chapter XXXI of the Code of Criminal Procedure which 
deals with appeals nor does it confer a right of appeal upon anybody and that 
being the case there can be no appeal against the ‘order passed under s. 517. 
It is further held that all that can happen is that the Court of Appeal, that is 
to say, the Court hearing the appeal against the acquittal or conviction is 
empowered to deal with the property in respect of which the offence appears 
to have been committed, in the same way as a trial Court and it is further 
empowered to annul, alter or ‘modify she trial Conrt’s order under s. 517. 
It was argued in’ that case that refefence to the Court of Appeal in s. 520 
indicates that the appeal is permissible under s. 517 but it was held that that 
view was not correct. — 


*By Ram Keshav tanidi, District & -Sea- 2 (1924) I. ae 46 All. 623, 
sions Judge, Auranga 8 [1947] A. I. R. Nag. 33. 
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In Mst. Sunder v. Devilal+, it is held that an appeal from an order of a 
Magistrate under s. 517 regarding the disposal of property does lie to the Court 
of Sessions under s. 520 even though the accused has been acquitted in the 
main case. In In re N. Sakkarai Kannu Pillai® it is held that under the 
Criminal Procedure Code unless a right of appeal is specially provided for no 
appeal lies from an order of a criminal Court, that there is no provision in 
the Criminal Procedure Code under which a right of appeal is provided against 
the order passed under s. 517 and that Chap. XX XI of the Code which re- 
lates to appeals does not contain any provision for an appeal from an order 
passed under s. 517. In C. Subba Rao v. State of Andhra®, it is held that 
there is no provision in the Criminal Procedure Code by and under which a 
right gf appeal is provided against the order passed under s. 517 and that 
the words ‘‘any Court of Appeal may direct any order under s. 517 ete.” in 
s. 52Q.do not connote that a right of appeal is granted under s. 520 against 
the order passed under-s. 517 but they only mean any Court to which an appeal 
dies from the Court which convicted and from which an appeal was provided. 

-The latest decision ‘on this point is reported in Har Bhagwandas v. Diwan 
Chand’ and therein the following question was referred for decision of a Divi- 
sion Bench: 

Whether an appeal lies under S. 520 of the Code of Criminal Procedure against 
an order passed by a Criminal Court under .S. 517 of the Code? 

It is held that s. 520 does not confer a right of appeal but is only an enabl- 
ing section creating supervisory powers in Courts ‘of Appeal, confirmation, 
reference or revision and that no appeal lies under s. 520 against an order 
passed by a criminal Court under s. 517 of the Code. : 

In view of the aforesaid decisions, it is translucent that there are conflicting 
views on the point in question. It is, however, to be noted that Chap. XXXI 
of the Criminal Procedure Code refers to appeals and s. 404 specifically lays 
down that no appeal shall lie from any judgment or order of a Criminal Court 
except as provided for by the Code or by any other law for the time, being 
in force. The right of appeal is not a natural or inherent right and it must 
be expressly given by statute. There is no provision in the Criminal Procedure 
Code to bolster the argument that an appeal is -tenable against the order of 
the lower Court regarding the disposal of property when the accused is acquit- 
ted. Section 517 of the Criminal Procedure Code- refers to an order for dis- 
posal of property regarding which an offence is committed and s. 520 lays down 
that any Court of Appeal, confirmation, reference or revision may direct any 
order under s. 517 passed by a Court subordinate thereto to be stayed pend- 
ing consideration by the former Court and may modify, alter or annul such 
order and make any further orders that may be just. The reference to the 
Court of Appeal in s. 520 does not indicate that an appeal is permissible against 
an order’ passed under s. 517. It merits special mention that s. 520 does not 
fall under Chap. XX XI which deals with appeals and it does not confer a 
right of appeal upon anybody. What is meant by s. 520 is that the Court 
hearing the appeal against acquittal or conviction is empowered to deal with 
the property in respect of which the offence appears to have been ‘committed, 
in the same way as a trial Court and the Appellate Court is also empowered 
to annul, alter or modify the order of the trial Court. The true view, there- 
fore, is that s. 520 does not confer a right of appeal but is only an enabling 
section creating supervisory powers in Appellate Court and that no appeal lies 
against the order passed by a criminal Court regarding the disposal of pro- 
perty under s. 517 of the Criminal Procedure Code. i 

In Walchand v. Hari®, which is a Bench decision, it is held that if an 
application is made to the Sessions Court as the Court having powers of revi- 
Sion in respect of the trial Court in regard to orders relating to property made 

4 [1955] A. I. R. Rajasthan, N. U. C. 4618. 7 [1960] A. I. R. Madhya Pradesh 195. 
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under s. 517, then the Sessions Court can itself make a proper order and need 
not refer the matter to the High Court. In view of the aforesaid decision, it 
is cléar that if a party comes up to the Sessions Court in revision against an 
order of disposal, the Sessions Court need not refer the matter to the High 
Court and it is entitled to make a proper order in that respect. In Dost Mohd. 
v. Emperor®, the view adopted is that the application under s. 520 may be 
treated as one by way of revision. 

Having circumspectly gone through the confounding case law on this point, 
what can be legitimately deduced is that though an appeal is not tenable against 
an order of the lower Court regarding disposal of property, still if a person 
files an appeal to the Sessions Judge against the order of disposal passed by a 
Magistrate, the appeal can be treated as revision and the Sessions Judge can 
make a proper order in regard to the disposal of property and need not refer 
the matter to the High Court. eee 


MANGALDAS V. DESAI. 


On Monday, October 31, 1960, the members of the Bar and Solicitors gather- 
ed together in the Third Court to mourn the death of Mr. Mangaldas V. Desai, 
an eminent lawyer practising on the Original Side of the High Court. 


Mr. Justice Gokhale said: naa 


Mr. Advocate General, Mr. Government Pleader, Sartrs of the Incorpo- 
rated Law Society and members of the Bar, 

In the absence of the Acting Chief Justice, it is my duty to refer to the sad 
death of one of our leading lawyers, Mr. Mangaldas V. Desai, which occurred 
on Monday last. Many of us were not even aware that he was suddenly taken 
ill, and were shocked to read the sad news in the morning papers of the 25th. 
Mr. Desai was first enrolled as a Vakil of this Court some time in 1912, and 
then he proceeded to England for higher studies, and was called to the Bar in 
1914, and he joined the Original Side in the same year. Mr. Desai soon made 
his mark as a practitioner on the Original Side and, I believe, he was one of 
those who had the benefit of working under the leadership of the late 
Shri Bhulabhai Desai. Mr. Mangaldas Desai appeared in several celebrated 
commercial causes and was known for his forceful advocacy, but at the same 
time it was frank and fair advocacy. Mr. Desai was appointed as an Addi- 
tional Judge of this Court in 1947 and continued in that office till February 
1949. I well remember the forceful manner of his advocacy when he appeared 
before me sitting in a Division Bench ‘in a case connected with the entry of 
Harijans in temples belonging to the Swaminarayan Sampradaya, where he 
appeared on behalf of the trustees of those temples. Mr. Desai was*a warm- 
hearted friend and had a very large circle of friends, and he had always a 
kind word or two and sympathy for the juniors. Mr. Desai had an extremely 
jovial and amiable temper and that made him very popular among the members 
of the Bar. I understand that Mr. Desai had other interests also and he was 
closely connected with some of the institutions in Bombay like the Harkisondas 
Hospital, as he was closely related to Sir Harkisondas Narottamdas. We have 
met to-day to mourn the death and passing away of an eminent lawyer and I 
am sure all of you will join with me in expressing our heart-felt condolences to 
Mrs. Desai and the other members of the bereaved family. May his soul rest 
in peace. 


Mr. H. M. Seervai, Advocate General, £eplied: 
My Lords, 


On behalf of the Bar, I desire to associate myself with the words which have 
fallen from Mr. Justice Gokhale. The news of Mr. Desai’s death came to us 
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as a shock. When we broke up for the Vacation, he looked so well so much 
like his normal self that no one thought that the end of Mr. Desai was so near. 

When I joined the Bar, Mr. Desai had established a large practice as a result 
of his wide acquaintance with business and sound knowledge of commercial 
law, his fluency of speech and his powers of cross-examination. On rare occa- 
sions, on which he chose to address the Jury, he established himself as an 
eloquent and impressive advocate. 
` Then came the interlude between September 1947 and February 1949 when 
he became a Judge of this High Court. He looked back on that interlude with 
mixed feelings but on balance the feeling of satisfaction prevailed. I happened 
to be in his Court for one term almost every day and, I think, I may be per- 
mittedeto say now what I said openly in his Court that if you looked at the pro- 
. duct and ignored the process, it could not be denied that the settlements which 
he-bnayght about by unconventional means were extremely satisfactory and did 
full justice to both the.sides. And it is a measure of his insight that at a time 
when eyes were blind and tongues were mute in face of the danger which 
threatened the original jurisdiction of this Court, he perceived that danger and 
asked counsel in a case before him whether they did not wish to argue the 
question of constitutional power as regards the provisions of the Rent Act. 
That suggestion led to a full argument and a reported judgment of the Court 
of Appeal, whose easy optimism was belied by events and the insight of 
Mr. Desai confirmed. 

At the Bar, Mr. Desai was an extremely popular member and the Library 
resounded with his merry jests and jokes. I had long conversations with him 
and I could see that behind the jests and merriments he had fundamental 
seriousness. He bore a domestic loss—the death of his daughter—with great 
fortitude and it was clear that the loss inflicted a wound which was never com- 
pletely, healed by time. But the affection which he lavished on those around 
him overflowed. in many channels, particularly in relieving the distressed, for 
z gave a large part of his time and energy as a trustee of the Sir Harkisondas 

ospital. 

I met him a few weeks before his death and he told me that he had given up 
coming to the Court, for he found full satisfaction for his creative faculties in 
developing a large business with which he was connected as a director. 

My Lords, our sympathies go out to the members of his family, and it may 
be some comfort to them to feel that he died as he would have wished to die, 
in harness, in full possession of all his powers and faculties, and secure in the 
affections of his friends and colleagues. 


Mr. Y. V. Chandrachud, Government Pleader, said : 


My Lords, 

In the death of Mr. M. V. Desai, we have lost a senior and an eminent lawyer. 
The Bar is like a Joint Hindu Family whose membership decreases or increases 
as venerable seniors lay down their robes and as young entrants stand on the 
threshold to don their gowns and bands. The death of those that have acquir- 
ed vast and rich stores of experience casts a shadow of gloom and the mind, 
not unnaturally, turns to thoughts of a gradual impoverishment of the Bar. 

Mr. M. V. Desai belonged to the old brigade for whom accounts and account- 
books were no nightmare. He was in great demand in the appellate Courts 
whenever complex issues of accounting were involved. To instruct him was 
an interesting experience for how much of life one learnt from him during 
the course of an eventful evening of ‘purported instruction! He had an ebul- 
lient sense of humour and whether he Was sitting in the Library or walking 
in the corridor, he radiated glee and sunshine. 

On this sad occasion of the passing away of an able and genial member of 
our brotherhood, I associate myself with the sentiments expressed by my Lord 
Mr. Justice Gokhale and by the learned Advocate General. 
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Mr. M. B. Madgaonkar, Secretary Incorporated Law Society, said: 


On behalf of the- Incorporated Law Society, I respectfully associate myself 
with’ the sentiments to which your Lordship has given such eloquent expressions 
and with what the learned Advocate General and the Government Pleader have 
just said. . 

One thing I would like to add.and that is that: Mr. Mangaldas Desai was one 
of the few members of the Bar who had so many solicitors as intimate friends. 
Throughout his busy years of practice, he spared no effort to understand our 
difficulties and to help us in arriving at their solution. My Lords, in the death 
of Mr. Mangaldas Desai we mourn not merely the loss of a sincere friend but of 
a valued guide. Our heart-felt sympathies go to the members of his family. 


GLEANINGS. ' wer 


Boperms AND BLovusons Noirs A 


Ir, as it is often alleged, there is consolation to be obtained in our own suffer- 
ings by contemplating the sufferings of others, we may indeed be consoied by 
the news that juvenile delinquency is on the increase all over the world. Ac- 
cording to reports given to the Second United Nations Congress on the preven- 
tion of crime and the treatment of offenders which has been meeting in London 
during the last two weeks, every country in the world is faced with the same 
problem in different forms, whether affluent or not, whether capitalist, social 
democratie or communist, whether democracy or dictatorship, or combinations 
thereof. Nomenclature differs; the opposite numbers of our teddy boys are 
known as Haldstarke in West Germany, blousons noirs in France, ‘‘bodgtes’’ 
in Australia and ‘‘widgies’’ in New Zealand. The Lord CHANCELLOR took 
the opportunity to tell us something of Mr. Butler’s plans but it is -hardly 
surprising that he was unable to take us any further in the direction of finding 
out why in the affluent society of to-day so many young men (women are not 
such a problem to the criminologist) find outlets in crime. By a coincidence 
we welcome this week the first number of the British Journal of Criminology, 
the successor to the British Journal of Delinquency which has been appearing 
regularly for the past ten years. In few fields of learning is our knowledge 
so incomplete and we welcome this journal under its new name, as well as the 
signs that a real and sustained effort is being made by the Government and 
voluntary bodies to penetrate to the roots of our present discontents.—S.J. 


SEDUCTION : Loss or SERVICES 


Tum tort which is sometimes referred to as ‘‘seduction’’ is not actionable 
per se, but only when it results in an actual loss of service, and for this reason, 
in a recent case in the Portsmouth County Court, a plaintiff father sought 
damages for the ‘‘seduction of his daughter and servant.’’ In that case the 
daughter was twenty-one years of age and she earned her living as a typist, 
but as the defendant agreed to settle the matter out of court by the payment 
of damages it would seem to have been accepted that the plaintiff was able to 
show that his daughter was also his servant. Indeed, the burden of proving 
service is not an onerous one and a father can establish a prima facie case of 

service by showing that the girl in question is under the age of twenty-one 
and unmarried (see, e.g., Terry v. Hutchinson (1868), L.R. 3 Q.B. 599). 
‘However, where the young woman is ọwer age some proof of actual service 
is required, although the service needf#not be rendered under any legal obli- 
gation and any participation in household affairs, ‘‘even making tea’’ (per 
Abbott, C.J, in Carr v. Clarke (1818), 2 Chit. 260), will afford sufficient 
evidence of service. Thus in the Irish case-of O’Reilly v. Glavey (1892), 32 
L:R. Ir. 316; a widowed daughter was a shop assistant and served in ‘this 
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capacity from 9-30 a.m. till 8-p,m, -She had her own lodgings, but after work- 
fae TERN often -visited her mother’s house to help with such things as 
washing and cooking.. The daughter was seduced by the defendant and it 
was held that there was sufficient evidence of service to enable her mother to 
maintain a successful action for damages for seduction. No English case has 
gone quite as far as this in finding services rendered by a daughter to her 
parents, although in Rist. v, Faus (1863),-4 B. & S. 409, during normal work- 
ing hours, the plaintiff’s daughter worked on the defendant’s farm and the 
plaintiff was able to recover.damages for seduction as his daughter lived at 
home, helped with the housework and looked after her invalid mother.—S.J. 


° ` MALICIOUS PROSECUTION AND DAMAGE 

In qrder to succeed in an action for damages for malicious prosecution the 
plaintiff must show that. the defendant prosecuted him and the prosecution 
ended in his (the plaintiff’s) favour, that the defendant acted maliciously and 
“the prosecution Jacked reasonable and probable cause and that, as a result of 
the prosecution, he (the plaintiff) suffered damage. The element of damage 
was considered in Berry v. British Transport Commission (1960), The Times, 
30th July, where Diplock, J., delivered a reserved judgment on a preliminary 
point of law. It seems that the plaintiff, who was seeking damages for alleged 
malicious prosecution, was prosecuted by the defendants for unlawfully, wilfully, 
and without reasonable and sufficient cause pulling the communication cord on a 
train contrary to s. 22 of the Regulation of Railways Act, 1868, and that she 
was convicted of this offence by the Brighton justices. However, she appealed 
and the Recorder of Brighton allowed the appeal and awarded her fifteen 
guineas costs. Diplock, J., believed that Savile v. Roberts (1698), 1 Ld. Raym. 
374, was sufficient authority for the proposition that the plaintiff was required 
to prove that she had suffered damage as a result of the prosecution by the 
defendants and he took the view that (i) a charge of a statutory offence 
punishable by fine only did not of itself entail such damage as would support 
an action for malicious prosecution, but (ii) such a charge would do so if it 
injured the ‘‘fair name’’ of the person charged. His lordship thought that 
these principles were supported by the decisions of the Court of Appeal in 
Rayson v. South London Tramways Co. [1893] 2 Q.B. 304, and Wiffen v. Bailey 
[1915] 1 K.B. 600, and he gave judgment for the defendants on the ground that 
the prosecution had not resulted in damage to the plaintiff’s ‘‘fair name’’. 
Although the point does not appear to have been taken in Berry v. British 
Transport Commission, supra, it is interesting to note that at one time a con- 
viction by a lower tribunal which was reversed on appeal seems to have been 
sufficient to make an action for damages for malicious prosecution inappli- 
cable: see, e.g., Reynolds v. Kennedy (1748), 1 Wils. K.B. 232. Perhaps it 
may be inferred from Herniman v. Smith [1938] A.C. 305, that a conviction 
of the plaintiff by a court of first instance followed by acquittal on appeal is 
not now enough in itself to establish a reasonable and probable cause and there. 
fore a sufficient defence—S.J. 


‘A LIBELLOUS DESCRIPTION f 


In Sim v. Stretch [1936] 2 All E.R. 1237, Lord Atkin suggested that the 
test to be applied in deciding whether words are capable of a defamatory 
meaning is: “‘Would the words tend to lower the plaintiff in the estimation 
of right-thinking members_of society*generally?’’ In view of this, is a state- 
ment that a person is a Communist pable of a defamatory meaning? It 
would seem that it is. In Burns v. Associated Newspapers, Ltd. (1925), 42 
T.L.R. 87, a daily newspaper inferred that six Labour candidates at a borough 
council election were Communists. Astbury, J., thought that ‘‘ Communists 
were such persons that to describe a man as.a Communist was probably libel- 
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jous,’’ but the real point in issue was whether the statement was a false 
statement as to personal character within s. 1(/) of the Municipal Elections 
(Corrupt and Illegal Practices) Act, 1911. Again, in Braddock v. Bevins 
[1948] 1 K.B. 580, it appears to have been assumed that the appellation 
‘‘Communist’’ may bear a defamatory meaning and the courts of the United 
States (see, e.g., Remington v. Bentley (1949), 88 F. Supp. 166) have re- 
corded similar decisions, although in some cases they have come to the oppo- 
site conclusion. The point arose in Mansur v. Cassel and Company, Lid. 
(1960), The Times, 15th July, and Mansur v. Routledge & Kegan Paul, Lid. 
(1960), The Times, 20th July, and in both cases the plaintiff, a practising 
Roman Catholic, alleged that some words in a book published by the defend- 
ants had been widely understood to mean that he was a Communists The 
plaintiff brought actions for libel to vindicate his good name, but the actjons . 
were settled on the terms that the defendants should make a publie retyaction 
and apology, indemnify the plaintiff in respect of his costs and insert a 
suitable errata slip in all unsold copies of the book.—JS.J. 


HUMAN ARTIFICIAL INSEMINATION 


Tue Report of the Departmental Committee on Human Artificial Insemi- 
nation published last week (Comnd. 1105, H.M.S.O., 5s. 6d.) is a document 
destined to be of lasting social interest. The committee, under the chairman- 
ship of the Harl of Feversham and including Mr. Justice Stevenson among 
its nine members, was set up in September, 1958, ‘‘to inquire into the exist- 
ing practice of human artificial insemination and its legal consequences and 
to consider whether, taking account of the interests of individuals involved 
and of society as a whole, any change in the law is necessary or desirable.’’ 
This subject is a delicate one for objective consideration charged for many 
people as it is with strong emotional and religious feelings thereon. The facts 
elucidated by the committee are of the greatest interest. At present artificial 
insemination is only carried out on a small scale, with about 100 children a 
year being conceived in this way. Less than twenty medical practitioners 
are regularly engaged in the practice of donor insemination and lawyers do 
not figure in the list of occupations given of husbands of wives who are artifi- 
cially inseminated though the great majority of the recipients ‘‘were members 
of the middle classes, many of them well-educated persons whose husbands 
held responsible positions.’’ We note that most (medical) practitioners ‘‘find 
it necessary to give guidance to the husband and wife on the legal implications 
of A.I.D. The couple are advised to bring the child up as if the husband were 
the father.’ An appendix to the report summarises the experience gained 
abroad on artificial insemination; the U.S.A. appears to have the largest inci- 
dence of the practice of A.I.D. in the world and Belgium yielded the most out- 
standing example of successful follow-up of cases. The committee concluded 
that whilst A.I.D. is not in the interests of society and should be discouraged, 
it could not be regarded as a major social problem so long as its practice re- 
mained on its present small ‘scale, and it should not be declared criminal or 
regulated by law. The committee (from whose majority report there were two 
dissentients) recommend that the fact that a live child has been born as a result 
of artificial insemination of a woman with the seed of her husband should be 
a bar to proceedings by either spouse for nullity of marriage on the ground of 
impotence. They recommend that a husband of a wife who has submitted to 
A.I.D. without his consent should thereby have a ground for divorce or judi- 
cial separation and be able to take magrimonial proceedings in a magistrate’s 
court. Where a live child has been b as a result of A.I.D. given with the 
consent of the husband, this should be a. bar to proceedings by either spouse 
for nullity of marriage on the ground of impotence. The law should not be 
amended to permit a decree of nullity of marriage to be obtained on the ground 
of sterility, to change the laws relating to illegitimacy or registration of birth 
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or to enable a wife to take divorce proceedings on the ground that her husband 
has donated semen for the purpose of A.I.D. without her consent. This sug- 
gestion that a wife should have such a ground for divorce was made by the 
Law Society; in rejecting it the committee point out that, if a wife’s health 
was adversely affected by her husband’s persistence in acting as a donor against 
her wishes, no doubt she could take proceedings for divorce on the ground of 
cruelty. The committee’s commonsense approach in reaching their conclusions 
must command great respect and admiration. We question, however, whether 
their conclusion that ‘‘to apply the procedure of legal adoption, in any form, 
to A.I-D. children would be inappropriate” is correct. If a married couple 
agree upon the wife’s submitting to A.I.D., their intention is to rear the child 
as their own. Not every husband is familiar with the legal position and prima 
facie Ħe must be expected to wish the child so conceived to be under the law 
. no worse placed at least than would be an adopted child. The form recom- 
ménded for use by the Medical Defence Union for completion by any couple 
wishing for A.I.D. for the wife could easily be adapted (subject to amendment 
of the law) to constitute a valid declaration of adoption of any resulting child. 
A special section could be added to the Adopted Children Register to record 
the existence of all such declarations, and machinery devised to prevent access 
thereto by any person unless he could show genuine interest to the satisfaction 
of the Registrar-General or of a ecourt—8.J. 


Spouses’ Joist Bank Account 


Money deposited in a bank by a husband in the joint names of himself and 
his wife, as a provision for the wife in case of his death, becomes, on the 
husband’s death, the absolute property of the wife (In the Goods of Williams 
(1864) 3 Sw. & Tr. 437). The question whether a gift to the survivor is to 
be inferred depends on the intention of the parties to be ascertained from the 
circumstances of each particular case: in Re Harrison ( (1920) 90 L.J. Ch. 
186) where moneys of both husband and wife were paid into a joint account, 
but chiefly moneys held to the separate use of the wife, the wife was found to 
be entitled to the balance by survivorship; by contrast, in Marshall v. Grutwell 
( (1875) L.R. 20 Eq. 328), there being no declaration of intention by the hus- 
band, it was held that no gift was intended, the joint account being merely a 
convenient mode of managing his affairs, and thus the wife was not entitled 
by survivorship. On a divorce, money contributed by the parties to their joint 
bank account was, in the absence of an agreement to the contrary, held to be 
divisible equally between husband and wife (Jones v. Maynard [1951] 1 All 
E.R. 802). Diplock, J., in Gage v. King ([1960] 3 All E.R. 62) was of opi- 
nion that what happened to the balance in a joint account when the marriage 
broke up by death, divorce or separation was ‘‘a very different question from 
that of the mutual rights of the parties in relation to the account while the 
marriage is still subsisting’: such an arrangement between the parties was 
not, in view of the learned Judge, meant to be attended with legal consequen- 
ces as between the two spouses while the marriage was still subsisting. Bal- 
four v. Balfour ([1919] 2 K.B. 571) is an authority for the proposition that 
day-to-day arrangements as to finance between spouses do not result in con- 
tracts, but it goes much further to assert that an arrangement for a joint ac- 
count creates no legal rights between the spouses. It may well be that the 
opening of a joint account is a mere matter of convenience, but it must still 
be possible to determine, during the subsistence of the merriage, whether the 
balance on the account belongs, in law or equity, to one or the other of the 
spouses, or is their joint property.—%J. 


Taps RECORDINGS 


In Hopes and Another v. H. M. Advocate, decided by the High Court of 
Justiciary on June 8, 1860, tape recorders have at last made a successful debut 
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in Scotland. The critical evidence was of g ‘conversation between the victim of 
blackmail and one of the accused in the’ Central Railway Station, Glasgow. 
The police had ‘‘prepared’’ the victim for this conversation by placing about: 
his person a battery and a wireless transmitter to which was connected a micro- 
phone concealed in the lapel of his -coat. He was also supplied with four mark- 
ed notes which he was to hand over when the’ occasion arose. The conversation 
was picked up by the police on a receiving 'set, amplified and simultaneously 
recorded on magnetic recording tape. Two days later the tape was transcribed . 
by a police stenographer who read out her shorthand notes in Court. In the 
appeal, it was attempted to set up the tape’as the only competent evidence of 
the conversation. This had the effect of excluding the evidence of the police 
who had heard both the conversation and the recording and that of the steno- 
grapher who had heard only the latter. As the stenographer had no previous 
experience of transcribing recordings, it was suggested that her evidence, qua 
opinion evidence, was incompetent. Expėrt evidence of the transcriptior*fould 
have been led or, alternatively, the recording could have been played to the 
jury ad longum if not ad nauseam. Lord Clyde equiparated the tape record-s 
ing and the shorthand notes of someone who overheard the conversation. The 
latter was quite competent. The evidence of the police was as primary as the 
evidence of the tape recorder. The evidence of the stenographer was, however, 
“doubtfully competent’’. Yet, in any event, there had been no substantial mis- 
carriage of justice. Lord Sorn pointed out that in playing the tape and in lead- 
ing the evidence of the stenographer the Crown had taken a fair and reasonable 
course. As there were no recognised experts in deciphering tape recordings 
the evidence of the stenographer was competent. In the future, however, care 
should be taken to select a proper individual to present the transcription. The 
High Court of Justiciary unanimously refused the appeal. It is clear that the 
Court was undecided whether opinion evidence was required. This was the 
root of the division of views on the competency of the stenographer’s evidence. . 
If such evidence was required, there might well be a conflict of expert opinion: 
This. so it would seem, is the main lesson to be drawn from the decision which 
in other respects failed to settle the novel questions occasioned by this mode 
of criminal .detection.—L.J. : : 





THE PRESUMPTION OF LEGITIMACY 


A prvorcep woman recently sought an affiliation order in a magistrates’ Court. 
The child had been conceived at a time when-she was cohabiting with her hus- 
band but was having an affair with the putative father. She swore that, al- 
though she had intercourse with her husband about once a week at the material 
time, a contraceptive was always used because her husband did not want any 
children; she also gave evidence that there was an act of intercourse with the 
putative father with the deliberate intention of conceiving a child by him. 
The magistrates did not doubt that she was speaking the truth but it seems 
that they would have had to refuse her an affiliation order because the pre- 
sumption of legitimacy had not been rebutted. Happily, the case was settled 
as the defendant consented to make an agreement to pay. The facts are 
similar to those in Francis v. Francis [1960] P. 17, and it was held there that, 
although the husband had used contraceptives at the material time and the 
adulterous wife had left the father’s name blank when registering the birth, 
the presumption of legitimacy was not rebutted. On the balance of: probabi- 
lities it may be thought that the child in the case before the magistrates was 
that of the putative father, but it seemg that he would escape his liability to 
maintain it unless the High Court were&o draw distinctions as to the occasions 
of the use of contraceptives and their efficacy. which would have to be of ex- 
treme subtlety. It may be thought that the man’s escape from his liability. is not 
a high price to pay for the status of legitimacy that the child enjoys but, un- 
fortunately, if the mother in @ like case were to seek mairiténancé for such a 
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child under the Guardianship of Infants: Acts, 1886 to. 1925, from her ex- 
husband, a serious injustice to the ldtter would result. On ‘the authority of 
Francis v. Francis, the child will be treated as his, although everyone in the 
courtroom will know that it is in fact almost certainly that of another man, 
and the Court will have to order the ex-husband ‘to maintain it While it is 
true that a nominal order could in theory be made, e.g., a penny 8 week, the 
child’s welfare must be the paramount consideration and seemingly would re- 
quire an adequate weekly sum. Hard cases may make bad law, but, if there 
are many hard cases, the goodness of the existing law may well be ques- 
tioned. —L.J. 





e LIABILITY ror Luna CANCER 


HERE have recently been two cases in the United States courts where 
smokét& have sought to make tobacco firms liable for cancer contracted after 
many years of consumption of the firm’s cigarettes. In- one case there was 
held to be no evidence that the cancer had resulted from the smoking, but in 
a second case (The Times, 4th August, 1960) a Federal jury at Miami, 
Florida, held that the lung cancer from which the plaintiff’s husband died 
had been caused by smoking ‘‘Lucky Strike’’ cigarettes. He had smoked be- 
tween forty and sixty of these cigarettes daily for about thirty years before his 
cancer was diagnosed in 1956, and he died in 1958. In spite of this finding 
by the jury the manufacturers were not held to be liable, since they could not 
have known at the time that the cancer was being contracted of the danger 
that excessive smoking might cause the disease. It could be argued that they 
do not ‘‘know’’ of the danger even now, because medical opinion, although 
generally agreed that cigarette smoking and lung cancer are causally linked, 
is not completely unanimous. No doubt there will soon be examples of more 
recently-acquired cases of the disease before the courts, when perhaps it will 
be made clear at what point of time the manufacturers can be held to have 
known: of the danger and therefore to have become liable for negligence in 
allowing the sale of the cigarettes. Fortunately for the Chancellor of the Ex- 
chequer, expert evidence in this country is likely to be sufficiently conflicting 
to make the continued sale of cigarettes worth while, at least for the present. 
—8. J. 


Non Esr FACTUM 


~ IN Carlisle. and Cumberland Banking Co. v. Bragg [1911] 1 K.B. 489, the 

Court of Appeal decided that where a person is negligent in signing his name 
without ascertaining what he is signing, the plea of non est factum may never- 
theless be available to him against an innocent third party who has acted to 
his loss upon the document which he has signed. Their lordships conceded that 
this rule did not apply in the case of negotiable instruments (see Foster v. 
Mackinnon (1869), L.R. 4 C.P. 704), but the principle enunciated in Bragg’s 
case has been the subject of severe criticism: see, e.g., The Law of Contract, by 
Cheshire and Fifoot, 5th ed., p. 207, and Anson’s Law of Contract, 21st ed., 
p. 144. The point arose in Carlton and United Breweries, Ltd. v. Elliott [1960] 
V.R. 320. a recent case in the Supreme Court of Victoria. One Flanagan per- 
suaded the defendant to sign a guarantee by fraudulently telling him that it 
was a business reference. The document signed by the defendant guaranteed pay- 
ment bv Flanagan to the plaintiff brewery company in respect of such quantities 
of goods as the plaintiffs might from time to time supply to him and it was 
found that the defendant did not knowhat the document he was signing was 
a guarantee, that he did not intend to sign a guarantee and that he was guilty 
of negligence in signing it. Gavan Durry, J., thought that he was bound by 
the decision of the Court of Appeal in Bragg’s case, which, in his lordship’s 
view. was clear authority for the proposition that the defendant’s negligence 
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in signing the document was immaterial. His lordship concluded, therefore, 
‘‘that any negligence in the defendant was for present purposes immaterial, 
and he is entitled to rely on non est factum and there must be Judgment for 
him in this action.’’ Distasteful though it may be, it would seem that an 
English court would have been compelled to reach the same decision. One 
day, no doubt, the House of Lords will have occasion to consider the matter 
and then Bragg’s case may be overruled._S.J. 


REVIEWS. 


Salient Features of Company Law. By R. K. DALAL, B.COM., F.S.AAY, JGA. ` 
Assisted by B. C. SUTARIA, B.COM., LL.B., A.C.C.S., A.C.A. Bompay. N. M. 
Tripathi Private Ltd., Princess Street. 1960. Demi 8 Vo. Pages vi -+ 294. 
Price Rs. 7. 


Tms book is intended to explain clearly the principles of Company Law to 
students appearing for commercial examinations. The principles are lucidly 
discussed so that even a layman can understand them. The law dealing with 
administration, duty and responsibilities of Directors, Agents, Secretaries, 
Treasurers, Auditors ete., are set’ out in different chapters. To each chapter 
is attached a collection of select leading cases on the subject. The chapter on 
Balance Sheet and Profit and Loss Account gives a full explanation of the 
form and contents of those documents. Students of Company Law will find 
this book very useful in studying the principles of that law. 


A Handbook of Conveyances. By B. CHATARJI, B.A., LL.B., Solicitor, Caleutta 
High Court. Canourra. M. C. Sarkar & Sons Private Ltd., 14, Bankim 
Chatterjee Street. 1960. Demi 8 Vo. Pages xiv + 286. Price Rs. 15. 


Tue drafting of deeds of different kinds requires a good deal of knowledge 
of draftmanship. Assurances have a pattern of their own which cannot be pick- ' 
ed up easily. This book is intended as an introduction to the common varieties 
of assurances. Part I elucidates the nature and form of each kind of assu- 
rance. Part II deals with forms of miscellaneous deeds. The learned author 
has freely consulted standard English treatises on conveyancing. Those who 
have to deal with conveyancing will surely find this book of material help. 


The Bombay Court-fees Act of 1959. By J. D. GANGAL, B.S0., LL.B. Second 
Assistant Master, High Court, Bompay: International Book House Private 
Ltd., 9, Ash Lane. Demi 8 Vo. Pages 294, Price Rs. 12. 


Tuis is a welcome addition to the commentaries which have so far appeared 
on the Act inasmuch as the author has brought to bear upon the subject. of 
Court-fees leviable under the Act his’experience as an official on the Original 
Side of the High Court at Bombay. Apart from clearly analysing the pro- 
visions of the Act in the light of decided cases, an attempt has been made to 
explain the implications of the newly added sections where guidance of judi- 
cial pronouncements is not available. The book contains some useful appen- 
dices e.g. a comparative table of ad valorem fees in the Bombay State under 
the Indian Court-fees Act of 1870 andfhe fees under the present Act and the 
amendments passed by the Maharashtra Legislature which will come into force 
from November 15, 1960. The book will be very helpful to practitioners and 
to litigating public as a reliable guide on the subject of Court-fees. 
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INDIAN MARRIAGE LAWS AND THE RIGHTS OF WOMEN.* 
I. Srx Reermes 


Indra today is a Union of 15 States and 6 Territories covering 1,266,900 sq. 
miles (3,281,144 sq. Km.), inhabited by 361 million people speaking 14 major 
.- languages. The Constitution of 1950 ordains the Union and State organs of 

governance. ; 

Union legislation at present almost completely occupies the field of matri- 
monial law. The marriage laws are the same throughout the Union. CA 

However there are six or more distinct regimes of marriage laws coexisting 
side by side in the country. These apply to the ‘‘ecommunities” of persons 
governed by them who are dispersed throughout the country. These regimes 
are: 

1. The Civil Code of Marriage: This is contained in Act XLIII of 1954 
(misnomered the ‘‘Special Marriage Act’’). This applies optionally to all 
persons in India or subject to Indian jurisdiction. It applies compulsorily 
to all marriages between persons of different religious groups (‘‘communities’’) 
and also to marriages of persons having no recognised religion. 

2. The Hindu Marriage Code: This is contained in Act XXV of 1955 
(the Hindu Marriage Act). It applies to Hindus, Sikhs, Jains and Buddhists, 

. in all over 311.2 millions of people comprising 87.25 per cent of the popula- 
tion. 

3. The Muslim Traditional Law: This is only slightly modified by statnte 
—the Dissolution of Muslims Marriage Act VITI of 1939. Tt applies to 35.4 
millions of Muslims comprising 9.93 per cent of the ponulation. : 

4. The Christian Marriage Code: This is contained in the Christian Mar- 
riage Act XV of 1872 and the Divorce Act IV of 1869. This Code is now 
under revision. It applies to the 8.2 millions of Christians (2.3 per cent of 
the population). . 

5. Tke Parsi Marriage Code: This is contained in the Parsi Marriage and 
Divorce Act ITI of 1939 and applies to the small Parsi community of 0.1 mil- 
lion mostly found in Bombay. 

6. Jewish Traditional Law: This is the traditional Mosaic Law applicable 
to the small community of Jews. 

It is dlways open to the parties to a marriage to ont in favour of the Civil 
Code, either by initially getting married under its nrovisions or suhseqnently 
by registering their marriage (earlier nerformed under the Hindn. Muslim or 
other law), under the appropriate provision (s. 15, Act XLTIT of 1954). Such 
option, once made in favour of the Civil Code, overrides all the other denomi- 
national laws. It is irreversible while the marriage lasts. Jt also brines the 
inheritance rights of children to the marriage under the Civil Code of Suc- 
cession (the Succession Act. 1995). ” However, the succession rights of the 
parties to the marriage are unaffected. f ; 

In some cases parties may voluntarily change the law apnlicable to them by 
changing religion but not so as to escape a binding legal obligation. 


*By Danial Latifi. 
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II. Historica BACKGROUND 


Four centuries ago, India’s (Moghul) statesman-emperor, Akbar, gave deep 
thought to the consolidation of Indian unity. He attracted to his Court the 
most brilliant men of diverse origin. These he entrusted with the highest 
offices. Conscious that blood ties are the strongest unifiers and equalisers, 
Akbar systematically encouraged inter-marriage between different racial and 
religious groups. Himself a Muslim of Uzbek origin, Akbar married a Hindu 
Rajput Princess, Jodbai. He arranged a similar match for his son and suc- 
cessor, Jehangir. Following imperial example the people in many regions 
developed customs and practices relaxing racial and religious barriers to inter- 
marriage. 


Very different from Akbar’s was British policy in India. Profiting*by the 
disintegration of the Moghul Empire under agrarian crisis and revolts the. 
British imperialists (between 1757 and 1857) succeeded in occupying theewhole 
country. British rule fostered a jungle of exclusive ‘‘personal laws’’ each 
separately governing religious groups such as Hindus, Muslims, Christiang 
Parsis, Jews and even sub-divisions of such groups. Professing to respect the 
‘timmemorial laws and customs of the people’’ the-.British rulers buttressed 
anachronistic institutions. British administrators took care to efface all trace 
of customs or traditions enabling inter-marriage between persons of different 
religions—particularly between the major groups:—Hindus and Muslims. 

Under the British regime, persons in India who wished to get married 
could do so either under one of the officially recognised religious forms (appli- , 
cable only where both parties professed the same religion) or under the British 
made, Special Marriage Act of 1872. The remarkable feature of this Special 
Marriage Act of 1872 was that it was only available to persons who declared 
that they both ‘‘did not profess the Christian, Jewish, Hindu, Mahomedan 
(Muslim), Parsi, Buddhist, Sikh or Jaina religion.”’ By an amendment of 
1923 this form of marriage was also made available when both parties were 
Hindus. This enabled inter-caste marriage among Hindus. But the union of 
Hindus and Muslims remained #aboo under British rule. Despite these laws 
inter-religious romances did take ‘place but were beset with so many obstacles 
that they often ended in tragedy.: As ever in feudal society, women paid the 
heaviest price.' 


The end of the second World War brought cataclysmic changes everywhere. 
Among these were political revolutions ‘bringing independence to vast regions 
of the Afro-Asian continents. Down was fascism that stood for Kinder Kirche 
und Kuche as woman’s role in life. The anti-fascist resurgence of peoples 
supported the women’s awakening. 


The clamour of women demanding equal rights rose throughout the newly 
liberated territories from Korea to Morocco. Half the population suddenly 
attained consciousness. In India this new force began to make headway against 
the discord of sectional controversy. The flood-tide of the women’s awakening 
burst or submerged the bounds dividing the different systems and schools of 
law. Tt obliterated differences based on race, region and religion. Under its 
impact, widely differing views were rammed into coherence. The premable of 
the UN Charter proclaimed respect for ‘(Fundamental freedom for all without 
distinction as to race, sex, language, caste or creed.’’ So did other international 
declarations. oe 

The sovereign principle of equal rights for women in all matters—marriage 
and divorce: adoption and custody of children; inheritance and disposal of 
property—irresistibly asserted, wasAultimately enshrined in the Indian Con- 
stitution of 1950. Far-reaching rights were declared in arts. 15, 16 and 39 of 
the Indian Constitution prohibiting discrimination against women in law, 
administration and publie employment and enjoining equal pay for equal work. 
A cardinal principle for future legislation was proclaimed in art. 44 of the 
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Indian Constitution that ‘‘The state shall endeavour to secure for the citizens 
a uniform civil code throughout the territory of India.” : 
“Immediately after Independence some States like Bombay and Madras intro- 
duced monogamy and divorce laws overriding the traditions of the majority 
(Hindu) community. However these were of local application. 
Reform on an All-India scale began in 1954 with the passing by Parliament 
of the misnomered (Special) Marriage Act of 1954 replacing the Special Mar- 
riage Act of 1872 already referred to. This law is most important. It for the 
first time provides a truly secular code of marriage available to all citizens 
irrespective of caste, creed or race. When resorted to this overrides all other 
personal laws. It.enforces monogamy and places men and women on an equal 
footing for all purposes, including divorce, custody of children and (by virtue 
of a separate Succession Act) succession to property. This for the first time 
enables inter-marriage of Hindus and Muslims the major groups inhabiting 
India’ ‘without violence to their religious views or professions or prejudice to 
their inheritance rights. A salutary feature of this Act is the provision for 
*divorce by ‘mutual consent subject to safeguards under Court supervision. 
Divorce at the instance of one party complaining against the misconduct of the 
other is also provided for. i 
The Hindu Marriage Act of 1955, now governing sacramental marriage and 
divorce among the Hindus (which term includes Buddhists, Sikhs and Jains) 
who constitute the vast majority of the Indian people, also upholds monogamy 
and equality of the sexes. Unlike marriages under the secular (Special) Mar- 
riage Act, 1954, marriages under this Act are sacramental unions under recog- 
nised religious rites. Such sacramental marriages are dissoluble by divorce but 
the grounds available are stricter than under the secular Special Marriage Act, 
1954. There is no divorce by mutual consent in the case of sacramental mar- 
riages. The Hindu law still gives preference to the father’s rights in regard 
to children. 


HI. Tse Existine Posrtion 


We may next turn to take stock of the existing position of the regime of mar- 
riage now prevailing in India under various laws. 

We must here consider the following questions: 

(a) The status of marriage and its incidents; 

(b) Acts and ceremonies necessary to effectuate a marriage; 

(c) Restriction upon marriage; and 

(d) Termination of the marriage relationship. 


A. The status of Marriage and tts Incidents 


No change in the proprietary or contractual status of either of the parties 
occurs by reason of marriage under any of the laws now in force in India. 
Husband and wife, after marriage as before, are entitled to acquire, hold and 
dispose of property, singly or jointly at will; independently of one another 
each may enter into contracts, sue and be sued. (This was always the position 
under Muslim law. In other cases it has been achieved by a series of statutes). 

It used to be said in India that a wife owes a duty of obedience to her hus- 
band. However none of the existing Codes appear to east upon the wife, if 
she be a major, any special duty of this kind. Disobedience by a wife is no- 
where mentioned as a matrimonial offence. 

Under Mahomedan law also, the position of the husband seems scarcely better. 
As the great jurist the Rt. Hon’ble Syed Ameer Ali wrote: 

“Marriage...does not give the man Ra sieht over the person of the woman except 
for mutual relationship according to the law‘of nature and not contrary to it.” (Mahom- 
medan Law, 5th edn., Calcutta Vol. H, p. 269). 

In religious ceremonies at the time of marriage, priests are sometimes employ- 
ed to enjoin the bride to obey her prospective husband. The efficacy of such 
religious exhortations must necessarily vary with individual conviction. 
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Legal sanctions hardly avail the husband to exact obedience from his wife. 
A husband has no general or unqualified right to beat his wife for disobedience, 
imptdence or impertinence. Wife-beating is not exempted from culpability 
under the Indian Penal Code. (In re Subbia Goundan’). 

Article 15 of the Indian Constitution prohibits the State from any discrimi- 
nation against women on grounds of sex. Article 39 directs the State to secure 
“equal pay for equal work for men and women’’. Although this objective is 
not everywhere attained its promulgation is of moment. In most large Indian 
cities women are seeking and obtaining employment alongside men and claim- 
‘ing (if not always securing) equal pay. In many households the wife earns 
as much as, if not more than, her husband. The old patriarchal concept of sub- 


ordination of the wife is rapidly on the decline. e 
It would appear to be hazardous today to assert that marriage imposes upon | 
the Indian wife any legal duty to obey her husband. one 


The most important incidents of the status of marriage are almost the same 
in all the Indian marriage codes. They are: X 

First that the parties obtain the right to each other’s society and co-babita- 
tion.* Sexual intercourse between a man and his own wife, the wife not being 
under fifteen years of age, is excluded from rape. (s. 375 Ex., Indian Penal 
Code). 

Secondly that children of the marriage are aided by legal presumptious in 
proving their parentage. Any child born during the continuance of a valid mar- 
riage between his (or her) mother and any man, or within two hundred and _ 
eighty days after its dissolution the mother remaining unmarried, is conclusive- 
ly deemed to be the legitimate child of that man, unless it ean-be shown that the 
„parties to the marriage had no access to each other at any time when the child 
could have been begotten. (s. 112, Indian Evidence Act, I of 1872). 

Thirdly that the wife is entitled to reasonable maintenance from the husband 
if she stays with him. or with reasonable cause, stays away from him. This is 
the rule of the civil law. ; 

Independently of this the Criminal Procedure Code (s. 488) casts a duty 
upon every husband to maintain upto a limit of Rs. 500 monthly, inter-alia, 
his wife who is unable to maintain herself. This duty is summarily enforceable 
through the criminal Courts. 2 ' 

Fourthly that the law respects the privacy of matrimonial relations. No 
person who is or has been married may be compelled to disclose any communi- 
cation made to him (or her) during marriage by any person to whom he (or 
she) is or has been married nor may he (or she) be permitted to disclose any 
such communication, unless the person who made it, or his representative in 
interest, consents, except in suits between married persons, or proceedings in 
which one married person is prosecuted for any erime committed against the 
other. (Evidence Act, s. 122). ' ' 

Fifthly whoever, having a husband or wife living, marries in any case in 
which such marriage is void by reason of its taking place during the life of 
such husband or wife, is liable to be punished with rigorous imprisonment for 
a term of seven years. (Indian Penal Code, s. 494). The only persons now 
exempt from punishment for bigamy are Muslims and Jews married under their 
traditional laws. 

Sizthly that any person who commits adultery with, or takes away or entices 

1 [1936] A. I. R. Mad. 788. would not be so, however, if there was express 

* abitation of a man with a woman otice to the contrary. The existence of a 
normally raises a presumption of marriage. awful marriage might be material in 
Third parties supplying such women “with? a case where the husband is a lunatic and is 
necessaries suitable to her ostensible standard thereby incapable of assuming contractual 
of life may hold the husband liable thereon obligations. In such a case there is statutory 
m accordance with the ordinary principles liability upon the property of the husband. 


of holding out and estoppel whether the parties (s. 68, Indian Contract Ast). 
are in fact lawfully married or not. This 
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away any woman who is and whom he knows to be the wife of another man, is 
liable to punishment (ss. 497’ and 498, Indian Penal Code). 

Seventhly that in certain circumstances a married father has a better status 
in respect of guardianship of his legitimate children than he would have had 


as an unmarried father. 
B. Acts and Ceremonies necessary to effectuate a Marriage 


With varying emphasis, four elements are found in the various Indian codes 
and regimes as necessary to effectuate a marriage. These are: _ f 

(a) The free consent of the parties (and/or their guardians if the parties 
are minors) ; 

(b)e the presence of competent witnesses; 

; (c) the presence of a State functionary (Registrar) required to make an 
entry.jn the Marriage Register; 

(d) a religious sacrament performed by a proper priest. 

The most purely consensual is the Muslim marriage. As the great jurist, 
Ameer Ali wrote, 

“A Muslim marriage is a civil Act, needing no mullah, requiring no sacred rite.” 
(Mahommedan Law, Calcutta 1929, 5th edn, Vol. I, p. 16.) i 
Consent of the parties in the presence of two competent witnesses completes the 
marriage. However for evidentiary and ceremonial purposes sometimes a reli- 
gious or legal dignitary presides over the ceremony and the transaction 
is reduced. to a writing known as Nikahnamah or Kabinnamah. 

Nearest in spirit to the Muslim marriage is the Civil Marriage performed under 
Act XLIII of 1954 (Special Marriage Act). Here the requirements are ele- 
ments (a), (b) and (c) listed above. 

The three forms of sacramental marriage are the Hindu marriage, the Chris- 
tian marriage and the Parsi marriage. In each of these the presence of a com- 
petent priest and the performance of an appropriate religious ceremony is 
required to effectuate the marriage in addition to the other elements list- 
ed above. The entry in the official marriage register has to be made subsequent 
to the marriage, but failure to make it, although punishable does not vitiate the 
marriage, 

The sacrament of the Hindu marriage usually includes the Saptapadi 
(the taking of seven steps by the bride and bride-groom jointly before the 
sacred fire in the presence of a priest). (Section 7, Act XXV of 1955). 

The performance of the civil marriage requires one month’s public notice in 
the prescribed manner (s. 5, Act XLIII of 1954). 


C. Restrictions on Marriage 


We have already referred to the enforcement of monogamy under the Civil, 
Hindu, Christian and Parsi laws. Although Muslims and Jews may in theory 
have @ plurality of wives (the former up to a limit of four), social and econo- 
mic conditions have made polygamy rare in modern India. Even when lawful 
it carries disabilities in State employment. Also the fact that a husband has 
contracted marriage with another wife (or keeps a mistress) is always a just 
ground for his wife’s refusing to live with him and claiming separate mainte- 
nance. (s. 488, Criminal Procedure Code). 

It is a criminal offence in India to participate in or to abet a marriage where 
the bridegroom is under 18 years and/or the bride is under 15 years. This 
applies to all marriages. The Civil Cgde, however, sets a higher age limit and 
permits no marriage under it unless the bridegroom has completed 21 years 
and the bride 18 years. 

Under the Civil Code marriage is prohibited between two persons: 

(i) If one is a lineal -ascendant of the other; or 

(ii) If one has been the wife or husband of a lineal ascendant or descendant 
of the other; or 
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(iii) If the parties are brother and sister; uncle and niece; aunt and 
nephew; or children of two brothers or of brother and sister or of two sisters. 
The Muslim, Christian and Parsi laws are less strict and permit marriage 
between first cousins. The Hindu law on the other hand is even stricter than 
the Civil Code and has an additional prohibition against marriage within a 
so-called Sapinda relationship. However the Hindu Code also permits rela- 
xation under the rules of local customs which sometimes go so far as to permit 
the marrage of first cousins (e.g. in Andhra where the marriage of’ the 
children of brother and sister are cominon and in Maharashtra where Sagotra 
marriages are legalised by the device of giving the bride, before marriage, in 
adoption to a stranger, see Madhavrao v. Raghavendrarao?) . ' 

The mental unfitness of either party creates a bar to marriage under most 
of the Indian laws (see s. 4, Act XLIII of 1954; s. 5, Act XXV of 1955 ete); 


D. Termination of the Marriage Relationships 


In all cases divorce is available through Court process at the instance of one 
party upon the proof of grave misconduct of the other party. What constitutes 
such grave misconduct as to justify a divorce varies under the different laws. 


There are also in some cases proceedings for declaring the nullity of a mar- 
riage (the consequences of such a declaration are almost the same as those of 
a dissolution of marriage by divorce). There are also proceedings for judicial 
separation although in ordinary cireumstances these are not greatly favoured 
in the Indian Courts. ' , 

Under the Civil Code and the Muslim law there is also the possibility of 
diyorce by mutual consent without the imputation of misconduct against either 
party. In the Civil Code there are elaborate provisions and compulsory time- 
bars as well as Court supervision to prevent unconsidered divorces. Muslims 
men, in addition, have the right to divorce their wives uncontrolled except 
for the obligation to pay Mahr (Dower). s 

AJl divorced wives (except under Muslim law) have the right to alimony 
from the ex-husband fixed at the discretion of the Court. 


TV. Tse Neep ror FURTHER REFORMS 


In the Civil and Hindu Codes monogamy and equality of men and women 
are upheld. Such equality extends also to inheritance rights. No doubt certain 
oppressive customs survive. Among these is the Hindu custom by which a 
bridegroom demands a dowry from his bride at marriage. However, this can 
hardly be checked by legislation. If more women take to employment outside 
the home they will be less dependant on matrimony as a sole career and will 
be better able to resist unreasonable demands from greedy bridegrooms. ` 


The Hindu custom of dowry (paid by the bride to groom) does not pre- 
vail among Muslims (10 per cent. of the Indian population). There the sum 
paid is called dower (douaire) and proceeds in the contrary direction from 
groom to bride. The major part of it is usually conditional on divorce or 
deferred till the death of the husband. Among the Muslims, the dower 
(danaire or Mahr) :— 

“ost une des conditions essentielles de toute union legitime; c’ est un puecle mis 
a la disposition de la femme et qui constitue a son profit une guarantie d’ independ- 
ence, une securite d’ avenir en cas de repiidiation ou de veuvage.” (Droit Musulman 
par Eug. Clavel, Paris 1895, Vol. I, p. 49.) (The dower is one of the fundamental con- 
ditions of every valid marriage. It is a capital sum placed at the disposal of the wife 
which constitutes for her benefit a guarantee of independence, and a security for the 
- future In case of divorce or widowhood.) et 


2 (1945) 48 som. L. R. 196. ge Rs cee 
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The dower (douaire or Mahr) is thus the most important right and safeguard 
of the Muslim women against the caprice of her husband (who may divorce her 
at will). The wife is entitled to the dower also in case divorce is granted at 
her instance by a Court on the ground of the husband’s misconduct. (Dissolution, 
of Muslim Marriages Act VIII of 1939, s. 5). 

‘Due to the contractual basis of Muslim marriage under the traditional law the 
Courts had no power to vary the dower (douaire or Mahr) fixed by the parties.’ 
In many parts of India e.g. the Bombay State, the dower fixed is nearly always 
absurdly low. In such cases the Muslim woman is deprived: of all protection: 
as (unlike her Hindu sister) she is not even entitled to continued maintenance 
or alimony after divorce. However on the plea that ‘‘religious customs must 
not be interfered with’’ reactionary elements have so far resisted legislation 
to empower the Courts to enhance dower if the amount stipulated in the mar- 
riagé*contract is too low. This objection does not seem to have prevailed in 
the opposite direction. In Oudh the custom was sometimes-to fix the dower at 
an extravagantly high amount. To remedy this as long ago as 1876 the Oudh 
Laws Act provided that the Court shall not award to the wife ‘‘Mahr in excess. 
of an amount that shall be reasonable with reference to the means of the hus- 
band and the status of the wife.’’. No one at that time complained that reli- 
gious customs were affected. 


. An urgent and imperative reform of Muslim law is that the Court shall be 
empowered in all cases irrespective of the marriage contract to grant to the 
wife a reasonable and adequate dower and/or alimony after divorce. ye 


- Other necessary reforms in Muslim law are restriction on the husband’s, right 
to divorce his wife and prohibition of polygamy (Muslims in India, uniquely 
retain the anachronistic privilege of marrying upto four wives). 


_It is surprising that of all the marriage laws in India the Muslim law has 
remained least touched by legislation. This is usually justified by invoking the 
bogey of religious susceptibilities of the Muslims'(Mr. Nehru says, ‘‘We do not 
dare to touch the Muslim personal laws’’. See conversations with Nehru, Tibor 
Mende, London 1956, Page 57). However, as already stated a Muslim marriage 
is a civil act. (Ameer Ali, Mahomedan Law, Calcutta 1929, Vol. II. p. 16). It 
is incomprehensible why this civil contract should not be regulated by legisla- 
tion like other contracts. This has already been done for the benefit of the 
husband as we have seen. Redress of wrongs suffered by Muslim women is long 
overdue. This is the most urgent issue for reform in the whole field of 
Indian family law. The success recently gained by Muslim women clamouring 
for reform of marriage laws in North Africa, Indonesia and elsewhere should 
encourage Indian women. 


The time has come to give full effect to art. 44 of the Indian Constitution 
and to enact a uniform civil code for the citizens throughout the territory of 
India. Women are the most interested in the simplification and standardisa- 
tion of marriage laws and should be foremost in demanding such a code. Such 
a code may be in two parts providing first for civil marriage and secondly for 
sacramental marriage. The part relating to civil marriage might well follow 
the existing Special Marriage Act of 1954 adding thereto a provision that all 
Muslim marriages shall be compulsorily governed thereby (Muslim marriages 
as already stated are non-sacramental). The second part of the code should 
deal with sacramental marriages performed under Hindu, Christian or Parsi 
rites. Monogamy and equality of rights between men and women now pre- 
vailing for 90 per cent. of the popdflation should be made universal. 


. It is for the women’s movement and for enlightened jurists, in India and 
elsewhere, to press for these much needed reforms. 
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INDIAN PENAL CODE AND MORAL VALUES.” 


Law is an ass is a well-known brutal metaphor. Once a washerman nailed ' 


a carrot to a stick which was tied in front of the animal’s mouth. The donkey 
kept on moving with a view to eating the prize-fruit, but the ass goes on and 
the carrot is unreached. In economics this anecdote illustrates the rule that 
wages for ever chase the prices. In the field of jurisprudence this shows how 
law the proverbial ass pursues perpetually the carrot of moral ideal. This 
story establishes two pomts: viz. the intimate relationship between law and 
morality and the unattainableness of the moral ideal by law. 

Once an eminent advocate was asked by his friend as to which was the best 
book on ethics. He at once replied ‘‘‘I'he Indian Penal Code”. The Ipdian 
Penal Code came into force on Uctober 6, 1860. lt needs be examined whether 
it is the best book on ethics. aoe 

Law in the widest sense of the term is a rule of human action. A man is at 
every step required to choose between one kind of action and another i.e. be- 


tween right and wrong. That was the problem confronting Arjun on the eve ‘ 


of the Maha-Bharat war. Similar was the dilemma of Hamlet ‘To be or not 
to be’ (with apology to s. 309, I.P.C.). „Arjun was a man of action, while 
Hamlet was a man of inaction, and yet both hesitated to act. They were in 
need of some rule of rightful conduct i.e. of some law. 

According to Austin law is a command which obliges a person or persons 
to a course of conduct. Every. law must have a sanction too. He divides law 
into three broad categories. ‘I'he Divine law, positive morality and positive law. 
The divine law is also known as the moral or natural law. This divine law 
is inferred by man as the possible intention of the creator as to the rightful 
conduct. It consists of the eternal virtues of truthfulness, gratitude, kind- 
ness or the Ten Commandments ete. The sanction behind this type of law 
is the incurring of the divine demerit, or sin. It is the ideal law. By posi- 
tive morality is meant that law which is enforced by public opinion. It con- 
sists of the rules of morality recognized by public sentiments. Locke called 
it positive morality e.g. laws of a particular age or a nation. It includes eti- 
quettes or rules of a club. The sanction behind this law is loss of public repu- 
tation. The first two categories of law refer to morality. Divine law is uni- 
versal, while positive morality may differ from society to society and place to 
place. As illustrated by Salmond the positive morality of a community may 
approve of polygamy or infanticide, while natural or ideal morality may dis- 
approve of both, e.g. in some tribes of the Himalayas polyandry is still inno- 
cuous. Positive law is the civil law the sanction for which is the punishment 
imposed or relief granted by law Courts. 

Divine law is the law of the God, while positive morality and positive law 
is the human law. The basis of these three categories of law is pre-eminently 
moral. Morality is a matter of advice, while law is a command. The former 
is recommendatory but the latter is mandatory. The consequences of the 
breach of moral law may be unseen or inconsequential to a cynic, but that of 
violation of positive law are patent, substantial and real. One affects the mind, 
the other the matter. 

Salmond says that the law is the sum of principles of justice recognized and 
enforced by the State. It may be asked how law brings in the idea of justice? 
The Oxford Dictionary defines justice as ‘just conduct or fairness’. It means 
all forms of rightful action. Justice connotes moral dispensation. It is the 
human ideal. Man’s search after justice eymbolises his pursuit after perfec- 
tion, his way to divinity. Law is human but justice is divine. Hence legal 
justice is called real, while moral justice is called ideal. The phrase poetic 
justice also denotes this ideal dispensation as manifested in the rewarding of 
the right and the punishment of the wrung. 


*By E. S. Ursekar, Presidency Magistrate, Bombay. 
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‘In the fleld of positive law, justice is administrated according to law and 
not according to morality. The reason given by Jeremy Taylor is very con- 
` vincing. Says Taylor, l a 
“Reason is such a box of quicksilver that it abides, nowhere...and if we inquire 
about the law of Nature, (that is to say, the principles of justice) by the rules of the 
reason, we shall be as uncertain as the discourses of the people or the dreams of dis- 
turbed fancies.” 

Law-making in the modern age is mostly the province of the politician, while 
morals is a province of the philosopher, of the jurist. Law is something more 
than police observed Holland. The function of law seems to be the realisation 
of the highest well-being of the society through restricted freedom. 4af 
faer sa: sfasst 1 (Law is the foundation of the’ whole world). Cicero said 


we-are slaves of law that we may be free. The object of morality is also simi- 


lar. °°But the means of attaining the objects differ, because, the essence of 
morality is persuasion, while the gist of law is coercion. 


° Man is essentially a moral being, with an innate abhorrence for wrong action 

or injustice. That is why, perhaps, morality is the inarticulate major pre- 
mise of positive law, but the minor premise being expediency, in the conclu- 
sion we are unable to equate law with morality in all respects, and hence our 
conclusion is a particular and not a universal proposition, 


Moral values are nothing other than this major premise. Butler says man 
is endowed with the principle of conscience which informs him with the judg- 
ment of rightness or wrongness of human conduct. This principle cannot be 
explained by the hypothesis of utility or taste. Voice of conscience is the voice 
of the God in man. It is the inner voice of Mahatma Gandhiji. Hence by 
moral values of man we understand the collective conscience of the society. 
It may be called the climate of conscience of the community or the common 
sense of the nation. 


Turning to the Indian Penal Code, I submit that by and large it satisfied 
the moral values of the then Indian society. That is why there was not much 
of an audible clamour against the Code, except perhaps over the age of con- 
sent under s. 375, I.P.C. which was fixed at 10 in the final draft of the Code: 
It is interesting to note that the draft of 1837 provided ‘Sexual intercourse 
by a man with his own wife is in no case rape’. The draft of the Code consist- 
ing of 488 sections was ready by 1837. In the Bombay Presidency then the 
Bombay Code prevailed. But it suffered from two-fold infirmity: viz. the law 
was not uniform in the mofussil and in the Presidency Town. In the mofus- 
sil a Mohammedan was punishable for adultery but as the Law Commissioners 
state ‘‘a Christian is at liberty to commit adultery with impunity’’. In the 
Presidency Towns English criminal law operated, and it was a very artificial 
and conflicting system as conceded by the Law Commissioners. Secondly, 
many important classes of offences were altogether unnoticed. Section I, 
Class I of the'Regulation XIV of 1827 armed the Courts with unlimited 
powers to punish, as they thought fit, offences against morality or peace. 


In the pre-British days as observed by Sir Harisingh Gour ‘‘Even Emperor 
like Akbar who thought of consolidation and conciliation, never dared to im- 
prove upon the system which they found sanctified by the dust of antiquity’’. 
In effect the Law Commissioners observe: ‘‘Under these circumstances we have 
not thought it desirable to take as the groundwork of the Code any of the 
systems of law in force in India”. They, therefore, took suggestion from all 
systems including the French Codeeand the’ Code of Luisiana prepared by 
Mr. Livingston. 

The moral values of the majority community in India of those days were 
found reflected in the Codes of Manu and Yajnyavalkya, in which the morals 
were rigid on the whole as remarked by Sir William Jones. The framers of 
the Code felt the need to take into account the existing systems of law. They 
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say ‘“‘we are perfectly aware that law givers ought not to disregard even the 
unreasonable prejudices of those for whom they legislate.’’ 

The grave sins or Mahapatakas can be reasonably taken to reflect the moral 
conscience of the Hindu society for the simple reason that some of such sin- 
ners were excluded from inheritance. ` As observed by Dr. Kane, (History of 
Dharma Shastra, Vol. ILI, p. 612) “The grave sins were differently enume- 
rated by different ancient writers’. However Manu (XI 54) and Yajnya- 
valkya (ILI 227) enumerate the five grave sins ‘‘Murder of a Brahman, drink- ` 
ing of liquor, theft, incest and continuons association for a year with these.” 
Besides these Manu in the eighteen titles (Chap. VIII, v. 4 to 7) of law recog- 
nizes assault ( avgqrecq  ), Slander ( aame O), robbery ( a34 
gambling (saq) and cheating ( sgaH ) as the principal offences. . 

Now out of the five heinous sins, killing i.e. homicide (ss. 299 to 318, LP.@.), 
theft (ss. 378 to 382, I.P.C.) and incest (s. 497, LP.C.) find place in thes Gode, 
as incest is an aggravated form of adultery. Drinking is not made punishable 
per se but a drunken person misconducting himself in a publie place is made 
punishable under s. 510, I.P.C. the punishment being 24 hours imprisonment 
or ten rupees fine at the outside. This may be described as a grave understate- 
ment of a grave sin. However, the Abkari Acts filled in the gap. As to the 
long standing association with such sinners we have ss. 400 and 401, I.P.C. 
which punish persons belonging to a gang of dacoits or thieves. 

' Coming to the general offences enumerated by Manu and Yaynyavalkya we 
find all these offences made penal under the Code except gambling. It* was 
made penal under the Gambling Acts. 

Sati was not punishable under Manu and Yajnyavalkya but is punishable 
under the LP.C. In such cases arises the divergence between law and morality. 
Prostitution is morally a sin but it is not still an offence under the Code. On 
the other hand some off-nces have no moral bearing such as rules of the road, 
or perhaps tax-evasion laws, or anti-smuggling provisions under the Sea Cus- 
toms Act. Yet these transgressions are made penal as a matter of State policy. 

Moral values are relative and they change with the passage of time; hence 
I submit to propose some amendments to the Indian Penal Code with a view 
to bringing it in line with the moral values of the present-day society. 

1. Adultery (s. 497, I.P.C.): Under the present provisions only the adul- 
terer is punished but not the adulteress. The reason for exempting the in- 
continent wife as given by the Law Commissioners was :— ‘The condition of the 
women of this country is unhappily very different from that of the women of 
England and France; they are married while still children;...they share the 
attention of the husband with several rivals”. It is submitted that by the 
Child-marriage Restraint Act and introduction of monogamy for the Hindu 
society these reasons no longer hold good. This proposal is also a logical corol- 
lary to the equality of sexes recognized and enforced by the Indian Consti- 
tution. Under the French Code, for the adulteress the minimum sentence is 
3 months and the maximum is 2 years. Article 337 of the French Code states: 

“La femme convaincue d’adultére Subira la peine de Pemprisonnement pendant trols 
au moins et deux ans au plus.” 

But the proceedings can be taken only by the husband and he can terminate 
the imprisonment by taking her home. Contrary view is to delete this offence 
from the Indian Penal Code altogether, mainly on the ground that one has 
an inherent right to choose his partner. The simple answer to this plea is 
that the man is not choosing his partner but somebody else’s. 

9. Section 354, LP.C.: Criminal assftlt on a woman with intent to out- 
rage her modesty. The section may be amended so as to give protection to the . 
male of the species. 

3. Section 292, LP.C. (Obscenity): Another lacuna in the Code is that 
obscenity is not defined. The concept of obscenity may be made clear and it 
should not be left to differ from Judge to Judge and share the notoriety of 
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equity which varied with the Chancellor’s foot. Modern concepts of obscenity 
are undergoing a radical change with books like ‘‘Lolita’’ being freely circu- 
lated. It is desirable to pin down the scope of obscenity with due defererice to 
the merits of flexibility of an unwritten definition. 

It is true that the bias of the object of punishment is now shifted to the re- 
formative aspect. However, it is equally reasonable to recognize that the de- 
terrency of punishment cannot be ruled out in the context of the present-day. 

‘4, Section 302, I.P.C. (Murder): The cult of the knife is the order of the 
day. Under the English Homicide Act, 1957, in six cases of homicides death 
sentence is obligatory. The tendency on the part of employees to liquidate 
superjor officers who enforce discipline rigidly is on the increase as is seen 
by the recent cases. Hence it is submitted that s. 302, I.P.C. may be suitably 
amended so as to provide only the capital punishment in cases: (1) Where 
the ‘Murder is committed by an employee of his employer, (2) or by a subordi- 
nate member of the cadre of employees, of his superior. 

5. Section 304-A, I.P.C.: Under the present section the maximum punish- 
ment for death: caused by rash or negligent act is two years only. Now-a-days 
cases of reckless motorists or lorry drivers causing death of 2 or more persons 
are not rare and in such cases of gross rashness the present maximum is felt 
to be inadequate. Hence it is submitted that the maximum sentence may be 
adequately raised. , ; 

Compounding of offences does not fall strictly within the ambit of the Penal 
Code, but it substantially affects the procedure. Under the present s. 345(2), 
Criminal Procedure Code, offences under ss. 337, 338, I.P.C. for causing griev- 
ous or simple hurt by a rash or negligent act is made compoundable with the 
Court’s permission. It is submitted that the lesser offence under s. 279, I.P.C. 
should also be included under s. 345(2), Cr. P.C. It is true that it is an 
offence against the. State, and not against an individual as in case of offences 
under ss. 337, 338, I.P.C. However, it may be pointed out that theft (s. 379, 
LP.C.) is also in theory an offence against the State, and yet it is compound- 
able provided the value of the subject-matter of the theft does not exceed 
Rs. 250. Hence no reason can possibly be urged on this ground alone against 
the proposed amendment. f 

In conclusion we may state that the Indian Penal ‘Code is the best available 
book on ethics, if not the best with a capital B. We agree with respect with 
Sir James Stephen who observed: ‘‘Law and Morals are not and cannot be 
made coextensive or even completely harmonious’’. The ideal of complete in- 
tegration of law and morality cannot be realised perhaps until as Plato said 
philosophers become Kings and Kings become philosophers. 


GLEANINGS. 


INSULTING WORDS AND BEHAVIOUR 


In a recent case at Romford it appeared that because the dog that he had 
backed was losing a man jumped on to the greyhound track and tried to throw 
a raincoat over the leader of the race. He missed the first dog, but caught” 
the second and fell to the ground and struggled with it. The race was declared 
void and other punters took the law into their own hands and surrounded the 
man and kicked him to the ground. However, that was not the end of his 
punishment as he was charged wifh and convicted of using insulting words 
likely to cause a breach of the peace. It would seem that the prosecution was 
brought under s. 5 of the Public Order Act, 1936, which provides that: “Any 
person who in any public place... uses threatening, abusive or insulting 
words or behaviour . . . whereby a breach of the peace is likely to be occasion- 
ed, shall be guilty of an offence.’’ It is feasible that a greyhound track is 
an ‘‘open space to which, for the time being, the public have or are permitted 
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to have access, whether on payment or otherwise” (ibid., s. 9) and, although 
s. 5 of the 1936 Act does not apply ‘‘ to the well-known custom of the passing 
of unpleasantries from one neighbour to another on their own premises’’ (per 
CassELs, J., in Wilson v. Skeock (1949), 113 J.P. 294), there appears to be no 
reason why it should not apply to such a case as this.—S.J. 


‘¢Pproinots’’ OF THE COURT 


In August, 1959, we drew attention to a case in the Bradford City Court 
in which a man was fined for taking a photograph in the court-room, but in 
a recent case at the Salisbury Magistrates’ Court a press photographer was 
convicted of an offence under s. 41 of the Criminal Justice Act, 1925, in res- 
pect of the taking of a photograph of a person charged with murder as that 
person was being taken down the steps of the court to a waiting car.***The 
person charged with murder was ‘‘a party to.. . proceedings before the 
court’’ within s. 41(1) of the 1925 Act, and, although the photographer took 
the photograph from a public square, it was a photograph of that person taken 
while he was leaving the court-room or ‘‘precincts of the building in which 
the court is held’’ within s. 41(2) (c) of that Act. So far as we are aware, 
the term ‘‘precincts’’ has never been judicially defined, but in Chatburn v. 
Manchester Dry Dock Company, Lid. (1949), 83 Ll. L. Rep. 1, SOMERVELL, L.J., 
said: ‘‘The word ‘precincts’... is an ordinary English word with which we are 
familiar and... if the word is a familiar word which one knows in ordinary 
usage, a dictionary does not really help. The dictionary is of assistance if one 
is not sure as to the meaning of the word, and then the dictionary, by giving 
its meaning in other words, helps.” In that case the Court of Appeal decided 
that a trawler was not within the precincts of any yard or dry dock within 
s. 151(1) (i) of the Factories Act, 1937, when it was moored in the Manchester 
Ship Canal against a jetty—S.J. 


THe REASONABLE Man 


WuEN the reasonable man was born is shrouded in obscurity. Certain it is, 
however, that he was quite well known to Tindal, C.J., who in 1837 referred 
to him, with old world courtesy, as a man of ordinary prudence. Since then 
he has made so many appearances, notably in the law of tort, that his picture 
has become familiar to all of us. He was a man of medium height, of average 
_ appearance and fair health, save that he ruined his eyesight by his inveterate 

habit of reading everything that appeared in particularly small print on rail- 
way tickets, insurance policies, laundry and cleaners’ receipts and in other 
documents under such headings, as conditions, warranties, bye-laws, exemption 
clauses, time-limits rules and regulations. He lived in or near Clapham and 
used public transport by preference. Of his sartorial tastes little is known save 
that he fancied bowler hats, but trans-atlantic research has enriched our know- 
ledge on his literary leanings, which ran to magazines, and on his spare time 
occupation which was pushing a lawn mower in his shirt sleeves. His 
nationality was clearly British (cf. Dr. Johnson’s irrebuttable presump- 
tion that all foreigners are fools), yet there is room still for a scholarly disser- 
tation on whether, being entirely reasonable, he must have been English rather 
than Scottish or Welsh. Being guided throughout by prudence it is unlikely 
that he was married—for the concept of the reasonable woman has never yet 
been allowed to mar the attractiveness of “her sex (see Fardell v. Potts, Un- 
common Law, by Sir Allan P Herbert)—and if we are not certain about his 
policies it may well be that, being reasonable, he would have nothing to do 
with them. Although Bramwell, B., tried to endow him on occasion with great 
courage, exceptional wisdom or superlative strength, the sober truth is that the 
reasonable man did not possess any outstanding qualities or special skill other 
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than unfailing competence in whatever he did; in other words, he was what 
we now call an O. and M. expert or, if you wish to give a Freudian touch, he 
was an efficiency fetishist. Recent clarification of the law on the highest, level 
has revealed in him a dual personality, for he has a criminal counterpart who 
is distinct (See D. P. P. v. Smith [1960] 3 All E.R. 161). His civil self, indeed, 
may have died in or before 1957, for Lord Radcliffe wrote his epitaph in Davis 
Contractors v. Fareham U.D.C. [1957] 2 All E.R., at p. 160); ‘‘ After all, he 
represented no more than the anthropomorphic conception of justice’’—L.J. 
THE UNREASONABLE Man 
THERE is no difficulty at all in tracing the ancestry of the unreasonable man 
for he is as old as Adam himself. The honour of discovering him judicially 
appears to belong to Lord Dunedin in Pardon v. Harcourt -Rivington ([1932] 
Ail dR. Rep., at p. 83). Lest a casual reading of the report should lead to 
the conclusion that that was really a case of the unreasonable dog, we hasten | 
- to explain that the unreasonable man was there defined as ‘‘the possibility of 
danger emerging’’: the description is a happy blend of imaginative understand- 
ing and brevity. Seventeen years went by when the unreasonable man made 
his second appearance in the House of Lords in Upson’s case ([1949] 1 All 
E.R. 60). That case is the leading authority for the attractive proposition that 
the unreasonable man is always found driving the other ear, never our own. 
Thus, paraphrasing a dictum of Havers, J., in Lang v. London Transport Exe- 
cutive ({1959] 3 All E.R., at p. 617), that it is negligent to assume that persons 
will not do what experience has taught us that they in fact sometimes do do, 
we are driven to the conclusion that the unreasonable man has gained a hold 
on the affection of the Courts and in time may well! supplant altogether his late 
distinguished, but very distant, relation, the reasonable man. Although we 
all have met the unreasonable man frequently, and in all sorts of circumstances, 
we are not entirely agreed on his characteristics. Possibly because we tend to 
measure them by our own pet aversions. Some nations, we know, are inclined 
to elevate him to the highest position in government, but none of them ean 
truly claim a monopoly of him, and readers of Hansard will confirm that he is 
always to be found adorning the ranks of the political party that is opposed 
to our own. A sidelight was shed on him by correspondents in The Times who 
happened to spot him, a year or two ago, in Pall Mall sporting a bowler hat 
with brown shoes. Much may not be needed to complete the picture of his 
idiosyncrasies, for we know them well—uncomfortably well.—L.J. 


DEOION 


THERE are occasions when it is exceedingly difficult to make up one’s mind. 
The country as a whole, often somewhat apathetic towards certain aspects of 
_the political scene, has been refreshed by a masterly example of solving diff- 
culties of decision on political policy by deciding to vote in favour of both of 
two opposed policies. It is, perhaps, a practical method of preserving a conser- 
vative result. In the field of judicial decision there are, no doubt, cases in 
which recourse would readily be had to the solution of difficulties of decision 
by some other method than reaching a conclusion on them, if that were per- 
missible. The proposition that a court is not entitled to dismiss a civil claim 
on the ground that it is unable to decide which party is right is enshrined in 
Bray v. Palmer ((1953] 2 All ER. 1449). A Judge has, however, one advant- 
age. There is always the onus of proof, which lies normally on the party who 
asserts something. A Judge can, therefore, safely decide that both of two 

. Opposing claimants are wrong. What he cannot properly do, in the view of 
the Court of Appeal in the case cited, is to accept both parties’ stories as 
equally possible and thereupon to refuse relief to both, for that deprives both 
of something to which they are equally entitled.—LJ. 
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Costs: SEVERAL DEFENDANTS : 

Wueret an action is properly brought against several defendants as being 
liable jointly or in the alternative, and judgment is recovered against one only, 
the unsuccessful defendant may be ordered to pay to the plaintiff the ‘costs 
payable by him to the successful defendant, or to pay the costs of the successful 
defendant direct to that defendant. The indireet type of order is known as 
the Bullock order (deriving from Bullock v. London General Omnibus Co. 
[1907] 1 K.B. 264), and the direct one as the Sanderson order (see Sanderson 
v. Blyth Treatre Co. [1903] 2 K. B. 533). If all the parties are solvent, it does 
not matter much in which form the order is couched, but if the unsuccessful 
defendant happens to be insolvent, an unhappy choice has to be made which 
of the ‘‘innocent’’ parties is to suffer. The litigation in Mayer v. Harte and 
Others ((1960] 2 All E.R. 840) shows how difficult that choice can be? This 
was an action originally against two, and subsequently against three, defen- . 
dants, the plaintiff having joined a sub-contractor as third ‘defendant more tHan 
a year after disclosure, by further and better particulars of the second defen- 
dant’s defence, of the name and address of the sub-céntractor, who was in fact 
an undiseharged bankrupt. At the trial the plaintiff obtained judgment against 
the third defendant, the first and second defendants succeeding ‘in their 
defences. The county court Judge made an order for the costs of the first and 
second defendants to be paid by the plaintiff and for such costs to be added 
to the plaintiff’s costs recoverable from the third defendant (a Bullock order), 
and on the plaintiff’s appeal, the Court of Appeal, by a majority, upheld that 
order. Harmann, L.J., who delivered the dissenting judgment, was of opinion 
that in a case not tried with a jury prima facie the Sanderson form of order 
should be followed, and that this was particularly so where the insolvency of 
the defendant on whom the costs would fall made the injustice to the plaintiff 
a glaring one. This proposition, the learned Lord Justice pointed out ‘at 
p. 845), was based on two decisions of the Court of Appeal: Sanderson v. 
Blyth Theatre Co. (supra), and Rudow v. Great Britain Mutual Life Assur- 
ance Society ((1881) 17 Ch.D 600). The majority view that the costs should 
fall on the plaintiff rather than the first two defendants proceeded on the basis 
that the plaintiff should suffer since she had failed, for a period of over twelve 
months, to inquire into the third defendant’s financial standing, and the sum 
ultimately recovered by her exceeded by £5 10s. only the sum which the second 
defendant had paid into Court with a denial of liability —L.J/. 


INTENTION In Law 

Taer devil himself knoweth not the mind, of man, and the proof of intention, 
which plays so large a part in our law, is forever raising difficult questions. 
We are most familiar with these in criminal cases, but they arise also in the 
law of contract and in other branches of our law. No one knows what another 
thought at a particular moment, and the man himself may not remember or 
may not say truthfully what it was, or may not at the crucial moment really 
have thought at all. Yet the root of evil lies in men’s thoughts and justice re- 
quires that legal consequences should depend on proof of intention. This 
requirement of justice provides the key, we suggest, to an understanding ‘of 
the practical aspect of the proof of intention in most branches of the law. For 
the function of the Court is to administer justice according to law, and if a 
man’s intent is not remembered or is not truthfully told by him, or if he did 
not think about the matter at all, the Court has still to do justice between the 
parties. Thus it must at times presume or infer that the requisite intention is 
proved, and in so doing must follow an objective test independent of the actual 
thoughts of the person concerned. This is a view that can claim some support. 
from Lord Wright in the Fibrosa case ([1942] 2 All E.R., at p. 140) in the 
realm of contract, and can claim to be in accordance with the recent decision 
of the House of Lords in D. P. P. v. Smith ({1960] 3 ‘All E.R. 161) in criminal 
matters. The difficulty that we have indicated is possibly another that derives 
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largely from language; if, for example, the mental element of a rule of law 
- were stated as being either an intent that a party in fact had or an intent that 
` he was deemed justly to have had in the circumstances of the case, the proof 
of intention would be much easier to understand at first approach. This does 
express, we suggest, what ‘‘intention’’ as an element in our law normally con- 
notes, though no doubt, like other generalisations, this one also is dangerous 
and will be found not always to hold good. Two recent cases, D. P. P. v. Smith 
({1960] 3 All E. R. 161) and Ingram v. Little, Law Journal, Vol. ex, p. 636, 
may serve as illustrations in the different spheres of crime and contract—L.J. 


° OBJECTIVE INTENT: CRIME 


Tre decision in D.P.P. v. Smith [(1960] 3 All E.R. 161) finally established, so 
far es case law can, that the objective test of malice aforethought in the crime 
of murder is the right test at common law, not the subjective test. The House 

.of Lords there decided, in circumstances where defences of insanity or dimini- 
shed responsibility did not arise, that the sole test of the mental element in the 
crime of murder was what an ordinary man capable of reasoning would have 
thought to be probable result of the act—that it was immaterial what the accused 
in fact contemplated or whether, indeed, he ever contemplated at all. This test 
divorces intention from the mind of the accused; the ‘‘intent’’ is no longer real, 
but law applies an objective test which it judges will work justice. To apply 
an objective test seems to be to run the risk of occasionally working injustice, 
in that it can deprive a man from proving by his own testimony the purity of 
his real intention. In this connection the premise of the Lord Chancellor’s pro- 
position in D.P.P. v. Smith, which predicated that the accused’s conduct was 
“aimed at’’ someone, deserves emphasis. It leaves open the door for an accused 
to satisfy a jury by his own evidence alone that he had not the evil intent alleged 
against him.—L.J. j 


REVIEWS. 


Sanjiva Row’s Court Fees and Suits Valuation Acts. Sixth edition revised 
by L. S. SASTRI, B.A., B.L., and S. N. BAGGER, M.A., LL.B. ALLAHABAD: Law 
Book Company, Sardar Patel Marg. 1960. Roy. 8vo. Pages 14-1008. 
Price: Rs. 30. 

We welcome the enlarged edition of these two well-known Acts. Since the 
publication of the fifth edition of this book a very large number of decisions 
on both the Acts have been reported and they are incorporated in the present 
edition. Amendments made by different States have been carefully noticed, 
and those made by the Indian Parliament are referred to in the commentary. 
Amendments made by different States have been set out under appronriate 
sections. Table of ad valorem fees of the Central Act is followed by Table of 
fees of different States. Each section in the Acts and each Article in the Sehe- 
dules contain a synopsis made up of different headings. The Bench and the Bar 
are sure to find this edition very serviceable in their daily work. The printing 
and get-up leave nothing to be desired. 


Sanjiva Row’s Indian Registration Act. Fourth edition. Revised by J. P. 
SINGHAL, Advocate. ALLAHABAD: Law Book Company. Sardar Patel Marg. 
1960. Double Crown 8vo. Pages lvit+-735. Price: Rs. 25. 

7 We welcome a new edition of this work. The present edition has been 
thoroughly revised and good deal of fresh matter has been added. All 
amendments made by different States have been incorporated and the case law 
has been brought upto November, 1959. The old commentary has been re- 
arranged at several places. Under each section the old law has been given in 
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order to indicate the development of the various principles. In the Appendices, 
Tables of registration fees, prevailing in various States, have been given. The 
law of Registration in this country is nearly a century old and during this period 


many important decisions of Courts have illuminated the dark points in the law. , 


This edition is bound to be very serviceable to the Bench and the Bar as well as 
the Registration Departments of the Government. 


- Law of Defamation and Malicious Prosecution. By V. MITTER, M.A., LL.B.. 
Advocate. Second edition revised by SURANJAN CHAKRAVARTI, M.A., B.L.. 
Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1960. Roy. 
8vo. Pages xxiv-+288. Price: Rs. 10. 


THs migration of the common law of England to different parts of tha world ° 
is an interesting study, and the Law of Defamation in India is largely based _ 
on the English law on the subject. In India the distinction between like] ‘and | 


slander does not exist. In ancient India there was something like the law of 
Defamation. Kautilya’s Arthasastra contained many principles pertaining to 
Defamation long before the British began their conquest of this country an 
imposed their laws. This book also deals with the law' relating to Malicious 
Prosecution. In preparing this edition the case law has been brought up-to- 
date and it is embodied in the commentary at appropriate places. Several 


parts of the book have been re-written and new matter has been added. The ' 


book is bound to be very helpful to the Bench and the Bar. 


Law of Bad Livelihood. By R. DEB, B.A., B.L. CALCUTTA: S. C. Sarkar & Sons 
Ltd., 1-C, College Square. 1960. Demi 8vo. Pages xxv+151. Price: Rs. 5. 
Tris book ig an enlargement of a chapter in another book of the learned 

author entitled ‘‘Principles of Criminology, Criminal Law and Investigation”’. 

The author has taken pains to explain when, where and how to initiate a bad 

livelihood case. Great emphasis has been laid on the quality and quantity of 

evidence that is required to prove a bad livelihood case.’ An attempt has been 
made to discuss at some length the question of evidence in relation to each 
clause of ss. 109 and 110 of the Criminal Procedute Code. The question of 

Bad Livelihood Proceedings has been an.important branch of criminal law. 

The book is a valuable addition to the meagre literature on the subject. 


Privileges of the Military Personnel in Courts of Law. By B. L. Goswamy, 


District and Sessions Judge. New Deum: K. Gandhi & Co., 5-C, Connaught ' 


Place. 1960. Demi 8vo. Pages 146. Price: Rs. 10. 

THE Armed Forces Personnel are, not to be treated as ordinary civilians. 
Valuable privileges have been granted to them. These privileges are rarely 
elaimed ‘and very often go by default. It is difficult to locate the ordinary 
provisions of law applicable to Army Personnel. To a large extent this book 
solves this diffculty. The learned author has put together relevent provisions 
of the statutory laws and of the Rules and Notifications. These are explained 
in simple language for the guidance of Courts and lawyers and members of 
the Armed Forces. The book deals with the laws in force in India. The Jearned 
author has rendered a great service to the Army Personnel by bringing out 
a book dealing exclusively with the law applicable to them. 


Sastri’s Societies Registration Act. Third edition. Revised by R. B. SETHI, 
B.SC., LL.B., Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 
1960. Demi 8vo. Pages xiii+195. Price: Rs. 6. 

Trg is a succinct and lucid commentagy on the Societies Registration Act. 
Tn this edition the case law has been brought up-to-date and several parts.of the 
book have been rewritten and new matter has been added. All local: amend- 
ments to the Act have been noticed in the commentary. The book is bound to 
be very serviceable to those who have to deal with the Act. i . 


